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FEDERAL REPORTER, VOLUME 112. 

JUDGES 

OP THB 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE GRAY, Circuit Justice Washington, D. 0. 

Hon. LE BARON B. COLT, Circuit Judge Bristol, E. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland. Me. 

Hon. NATHAN WEBB, District Juflge, Maine Portland, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampsliire Llttleton, N. H. 

Hon. FRANCIS C. LOWBLL, District Judge, Massachusetts Boston, Mas». 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, E. I. 



SECOND CIRCUIT. 

Hon. RTJFUS W. PECKHAM, Circuit Justice Washington, D. O. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany, N. Y. 

Hon. B. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. NATHANIEL SHIPMAN, Circuit Judge' Hartford, Conn. 

Hon. WILLIAM K. TOWNSEND, Circuit Judge» New Haven, Conn. 

Hon. ALFRED C. COXE, District Judge, N. D. New York Utlca, N. Y. 

Hon. GEORGE B. ADAMS, District Judge, S. D. New York New Yorli, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, E. D. New York 29 Liberty St., New York. 

Hon. HOYT H. WHEELER, District Judge, Vermont Brattleboro, Vt. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. T. 



THIRD CIRCUIT. 

Hon. GEORGE SHIRAS, Jr., Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Phlladeiphia, Pa. 

Hon. GEORGE GRAY, Circuit Judge Wilmington, Del. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 

Hon. ANDREW KIRKPATRICK, District Judge, New Jersey Newark, N. J. 

Hoa. JOHN B. MoPHBRSON, District Judge. B. D. Pennsyl rania Phlladeiphia, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennaylvanla. .Scranton, Pa. 
Hon. JOSEPH BUPFINGTON, District Judge, W. D. Pennsylvanla Pittsburgh, Pa. 

' Resigned March 22, 1902. 

• Appointed Circuit Judge March 23, 1902. 
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FOURTH CIRCUIT. 

f"M ■ '■■ • ;■ ' ! ■; ■■•\K'^ ■ . ' ■ ' ■ ,■-, : '';;■ 

Hon. MELVILLB ^^?.\i'ULt,Bïl, Circuit Justice...; ........Washington, D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarlisburg, W. Va. 

Hon. CHARLES H. SIMONTON, Circuit Judge Charleston, S. C. 

Hon. THOMAS J. MORRIS, Dlstriofciudge, Marylànd Baltimore, Md. 

Hon. THOMAS R, PURNELL, Disirtet- Judge, E. D. Nortb, CaroHna Raleigh, N. C. 

Hon. JAMES H. BOYD, District Judge, W. D. North Caroliaa Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car. .Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Richmond, Va. 

Hon. HBNRT CLAY McDOWELL, District Judge, W. D. Virginia Bigstone Gap, Va. 

Hoû. fl^î}? j/. iÏA^Sl^^ON', District; Judge, N. D. West Virginia.; Parkersburg, W. Va. 

Hon. BBNJASliN #i KBLLER, District Judge, S. D. West Virginia Branwell, W. Va. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge New Orléans, La. 

Hon. A. P. McCORMICK, Circulti Judge...... Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge : Huntsville, Ala. 

Hp». JOHN BRpCE, District Judge, M. and N. D. Alabama' Montgomery, Ala. 

Hdà. 'CHÔMAS GOODB JONES, District Judge, M. and N. D. Alabama*. .Montgomery, Ala. 

Hon. HARRY T. TOtTLMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon; CHARLES SWAYNE, District- Judge, N. D. Florlda... Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florlda Jacksonvllle, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgla Atlanta, Ga. 

Hon. BMORY SPEER, District Judge, S. D. Georgla Maçon, Ga. 

Hon. Charles PARLANGE, District Juflge, b. d. Loulslana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Loulslana Shreveport, La. 

Hon. HENRY C. NILES, District Judge, N. and S. D. Missisaippi Kosciusko, Miss. 

Hon. DAVID B. BRYANT, District Judge, E. D. Texa^ Sherman. Tex. 

Hon. EDWARD R. MEEK, District Judge, N. D. Texas Ft. Worth, Tex. 

Hon. THOMAS S. MAXEY, District Judge, W. D. Texas Austin, Tex. 

SIXTH CIRCUIT. 

Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERÉNS, Circuit Judge...., Kalamazoo, MIch. 

Hon. HORACE H. LURTON, Circuit Judge. NashvlUe, Tenu. 

Hon. WILLIAM R. DAY, Circuit Juflge Canton, Ohio. 

Hon. ANDREW M. J. COCHRAN, District Judge, E. D. Kentucky Covington, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentucky LoulsviUe, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. MIchigan Détroit, Mich. 

Hon. GEORGE P. WANTY, Districl: Judge, W. D, MIchigan Grand Raplds, MIch. 

Hon. AUGUSTUS J. RICKS, District Judg4 N. D. Ohlo Cleveland, Ohlo. 

Hon. FRANCIS J. WING, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hop. ALBERT C. THOMPSON, District Judge, S. D. Ohio Cincinnatii Ohio. 

H<in. CHARLES D. CLÀRK, District Judge, E. and M. D. Tennessee.... Chattanooga, Tenn. 
Hon. BLI S. HAMMOND, District Judge, W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT. 



Hon. HENRY B. BROWN, Circuit Justice Washington, D. C. 

Hon. JAMES G. JBNKINS, Circuit Judgé Mllwftukee, Wls. 

Hon. PETER S. GBOSSCUP, Circuit Judge Chicago. III. 

» Dled October 3, 1901. 

* Appolnted to succeed John Bruce, October Ti 1901. 
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Hon. FRANCIS E. BAKER, Circuit Judge' Indianapolis, Ind. 

Hoii. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illiaols Ctiicago, 111. 

Hon. WILLIAM J. ALLEN, District Judge, S. D. Illiaols Springfleld, 111. 

Hon. J. OTIS-HUMPHREY, District Judge, S. D. Illinois Springûeld, lU. 

Hon. JOHN H. BAKER, District Judge, Indiana Indianapolis, Ind. 

Hon. WILLIAM H. .SEAMAN, District Judge, E. D. Wisconsin Sheboygan, Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madisoa, Wia. 



EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice Washington, D. C. 

Hon, HENRY C. CALDWBLL, Circuit Judge Little Rock, Ark. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. AMOS M. THAYER, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGBRS, District Judge, W. D. Ariiansas Et. Smith, Ark. 

Hon. MOSBS HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. lowa Duhuque, lowa. 

Hon. SMITH McPHBRSON, District Judge. S. D. lowa Red Oak, lowa. 

Hon. WILLIAM C. HOOK, District Judge, Kansas Leavenworth, Kan. 

Hon. WM. LOCHREN, District Judge, Minnesota Minneapolis, Mlnn. 

Hon. ELMER B. ADAMS, District Judge, B. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGER, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Pargo, N. D. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sioux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyomlng Cheyeaue, Wyo. 



NINTH CIRCUIT. 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WM. W. MORROW, Circuit JuSge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge Portland, Or. 

Hon. BRSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. JOHN J. DE HAVBN, District Judge, N. D. California San Francisco, Cal. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornla Los Angeles, Cal. 

Hon. HIRAM KNOWLES, District Judge, Montana Helena, Mont. 

Hon. CORNELIUS H. HANFORD, District Judge, Washington Seattle, Wash. 

Hon. THOMAS F. HAWLEY, District Judge, Nevada Carson City, Nev. 

Hon. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BBATTY, District Judge, Idaho Boise City, Idaho. 

Hon. MBLVILLE C. BROWN, District Judge, Alaska, First Division Juneau. 

Hon. ARTHUR H. NOYES, District Judge, Alaska, Second Division St. Michaels. 

Hon. JAMES WICKERSHAM, District Judge, Alaska, Third Dividou Eagle City. 

• Appointed Circuit Judge January 21, 1902. 
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CASES 

A.RGUED AND DETERMINED 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



VAN HOEN V. KITTITAS COUNTÏ. 
(Circuit Court D. Washington, W. D. November 29, 1001.) 

1. CoNTRACTS — Illégal Condition — Fbigned Suit. 

A contract between a county and a bldder for an Issue of Its bonds, 
by whlch the county agrées to sell the bonds to the bidder on condition 
that he wUl cause a feigned suit to be brought and prosecuted to the 
suprême court of the state to détermine the valldlty of the bonds prlor 
to thelr Issuance, the expense to be paid by the county. Is an Indivisible 
contract, and vold in its entirety, because the condition précèdent is 
contrary to public policy. 

Il Fédéral Courts— JtjRisDiCTiON— Allégation dp Jdribdictional Facts. 

In an action In a fédéral court on a demand asslgned to plalntiff by a 
partnershlp, an allégation in the eomplaint that each and ail of the mem- 
bers of such partnershlp are "citizens of the state of Illinois or of the 
State of New Tork" is evaslvé and insufficlent as an allégation of juris- 
dletlonal facts." 

Action at law to recover damages for breach of a contract on 
the part of Kittitas county to issue and sell bonds to the amount 
of $8i,ooo for funding the county debt. Demurrer to eomplaint on 
the ground that a condition in the contract requiring the purchasers 
to cause a suit to be brought against the county, and prosecuted 
to a final détermination in the suprême court of the state, for the 
purpose of testing the validity of the proposed bonds, was con- 
trary to public policy, and made the contract void. Demurrer sus- 
tained. 

Stiles & Nash, for plaintifï. 
Mires & Warner, for défendant. 

HANFORD, District Judge. A statute of this state authorizes 
any county to issue bonds to a limited amount for the purpose of 

«Averments of citlzenship to show jurisdlctioa of fédéral courts, aee note 
to Shlpp V. Williams, 10 a 0, A. 261. 
U2 V.—1 
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funding its indebtedness. See Laws 1889-90, p. 37. The complaînt 
allèges, as the plaintiff's cause of action, that the board of county 
commissioners of Kittitas coilrîty,; under authority conferred by the 
statute referred to, ordered an issue of funding bonds to the amount 
of $81,000, and advertised for bids fpr the proposed bonds; that 
the firm of Farson, Leach & Co. were the highest bidders, and 
their bid was accepted by the board, upon a condition, however, 
tliat the bidders were to provide the printed or lithographed blanks 
for the bonds, and cause a suit to be brought against the county, 
and\,pr0§ecuted to a final détermination in the suprême court of 
the State, for the purpose of testing the validity of the bonds, and 
that they should be bound by the décision of the suprême court, 
and that the expenses to be incurred in providing the printed or 
lithographed blanks and the cost of the proposed litigation should 
not exceed in the aggregate $500, which was to be paid by the 
county ; that the bidders assented to said condition, and thereafter 
did provide the blanks, and dîd cause a lawsuit to be instituted 
against .the county treasurer of Kittitas county, and prosecuted to a 
final détermination in the suprême court of the state, for the pur- 
pose of testing the validity ôf'ëaid bonds (see Williams v. Shoudy, 
12 Wash. 362, 41 Pac. 169); that thereafter the county ïefused to 
deliver the bonds to the bidders, and, in violation of its agreement, 
disposed ôf the same to other parties, receiving therefor a higher 
premiuni than had beeh .Ctfïered by Farson, Leach & Co., who 
thereby sufïered a loss oï the expenses and costs which they had 
incwrred, amounting to $500, and of the profits which they would 
hâve made on the transaction, amounting to $6,000, and that Far- 
son, Leach & Co. having a claim against the county for damages 
to the amount of. $6,500, as abqve stated, assigned said claim to 
the plaintifif. It is not shown that at the time of advertising the 
bonds for sale there was any dispute as to the right of the county 
corainissiôners td issue the bonds, nor as to the legality of the sale 
of the bonds to Farson, Leach & Co. for the amount of their bid, 
and it must be inferred from what is shown by the complaint that 
the plaintifï in the case of Williams v. Shoudy was instigated to 
commence the action for the accommodation of Farson, Leach & 
Co. and the board of county commissioners, and that ail parties 
concerned were interested in obtaining a décision afïirming the le- 
gality of the bonds. 

From the allégations of the complaint, and the necessary infer- 
ences to be drawn therefrom, the contract sued upon contained a 
condition précèdent ; that is to say, the county was not obligated to 
issue its bonds unless Farson, Leach & Co. should first be instru- 
ihental in càusing litigation, and securing a décision of the suprême 
èourt of the state afHrming the validity of the bonds. The agree- 
naÇj^t, therefore, was not divisible, and, as the only obligation of the 
county was made dépendent upon performance of the condition by 
Farson, Leach & Co., the contract is entirely void if performance 
of the condition was unlawful. The courts of this state are not 
required by the constitution or laws of the state to counsel or ad- 
vise the county commissioners in advance as to the legality or wis- 
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dpm of any contemplated action, and yet it has become a common 
practice for Eastern and foreign investors, negotiating for the pur- 
chase of county or municipal bonds, to require proceedings in- 
tended to forestall any subséquent décision by the courts of the 
State of questions affecting the validity of the bonds. The practice 
is from every point of view vicions. It involves, in the first place, 
a conspiracy to deceive the courts, by presenting cases for décision 
involving no real controversy; and, as the parties to ail such ficti- 
tious litigation are united in interest, the temptation must be strong 
to array facts and conceal facts in such a manner as to obtain a 
décision advantageous or profitable to the conspirators, and at the 
same time forestall any fair considération of questions aiïecting the 
validity of the bonds which real litigants may afterwards choose to 
controvert in the courts. The practice of bringing feigned law- 
suits into court was condemned by the suprême court of the United 
States in the case of Lord v. Veazie, 8 How. 251, 256, 12 L. Ed. 
1067, 1069, and in the opinion by Chief Justice Taney the court said : 

"It is the office of courts of Justice to décide the rlghts of persons and of 
property, when the persons interested cannot adjust them by agreement be- 
tween themselves, and to do this upon the full hearlng of both parties; and 
any attempt, by a mère eolorable dispute, to obtain the opinion of the court 
upon a question of law whlch a party desires to know for his own interest 
or his own purpose, -when there is no rea] and substantial controversy be- 
tween those who appear as adverse parties to the suit, is an abuse which 
courts of justice hâve always reprehended, and treated as a punlshable con- 
tempt of court" 

In an opinion by Chief Justice Greene, in the case of Connoly v. 
Cunningham, 2 Wash. T. 242, 5 Pac. 473, the suprême court of 
Washington Territory denounced a similar agreement to the one 
pleaded in this case, severely, as follows: 

"Any deceit is entirely inconsistent with that perfect direetness and 
openness which should characterlze parties when they seek the intervention 
of thelr sovereigu to adjust In court their difflculties. Every agreement to 
practice such deceit is fraudulent, agalnst public policy, and void." 

Numerous other décisions, upholding the same doctrine, are col- 
lated in 9 Enc. PI. & Prac. p. 720. 

For the reasons above stated, I consider the contract pleaded to 
be void, and on that ground the demurrer vvill be sustained. The 
complaint is also defective in its allégations of jurisdictional facts, 
in this: that the members of the lîrm of Farson, Leach & Co. are 
alleged to be each and ail citizens of the United States of America, 
and citizens of the state of Illinois or of the state of New York. 
This allégation is evasive. It does not show that either member 
of the fîrm was a citizen of the state of Illinois, nor that either 
member of the fîrm was a citizen of the state of New York. If 
the facts warrant, this defect might be cured by an amendment, 
which would be permitted if the pleading showed that there was a 
meritorious cause of action. But as the plaintifï has already shown 
that the contract upon which his action is founded is entirely void, 
it will be useless to amend the allégations as to the citizensbip of 
the plaintifï's assignors. 
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COSMOS EXPLORATION OO. T. GEAT BAGLE OIL 00. « aL 

PAtolO LAND & IMPKOVEMENT 00. V. ELWOOD OIL CO. et aL 

(Circuit Court of Appeals, NInth Circuit November 15, 1901.) 

Nos. 671, 672. 

L Public Lands— Jurisdiction of Courts. 

The fédéral courts are without jurlsdictioa to entertaln a suit to de- 
teriùine the respective rights of the parties In land the title to whlch 
remalns in the United States, and in regard to which a contest between 
the parties Is pendlng in the land department. 

2. Equit"t Jdribdictioh— Fbdbbal Godets— Suit to Recovbb Pobsbssioh of 
LaNds. 

A fédéral court of equlty Is wifhout jurlsdlction of a suit to déter- 
mine the title or rlght of possession to lands brought by one who Is 
eut of possession agalnst a clalmant In possession, and averments in a 
blll that défendant bas drlUed oil wells on the land, and is taking oil 
therefrom, àgainst which an injunctlon is prayed, are, in effect, aver- 
ments that défendant is in poseesÈlon, and render the blll subject to 
deœurrer, as in purpose and effect an ejectment blll. 

& PCBilO LANUS— ExGHANGB tJNDKR FOBBST RESERVATION ACT— LANDS SOBJBCT 

TO Sélection. 

Public lands are "vacant and open to settlement," and therefore sub- 
ject to sélection in lieu of rellnqulshed forest reserve lands covered by 
patent, under Act June 4, 1897 (SO Stat. 36), only when they are un- 
occupied by others, are free from other claim of record, and are non- 
minerai in character. It devQlves on the person making the sélection to 
establlsh such facts by proof, so far as they are not shown by the rec- 
ords. 

4 Bame— Lasd Office BEatriAXioNS. 

The commissioner of the gênerai land office bas authorlty to make régu- 
lations respectlng disposai of :tbe public lands, and such régulations, when 
not répugnant to the act of Congress, hâve the force and elïect of law. 
The régulations of the commissioner relative to lieu land sélections under 
the act of June 4, 1897 (prescrlhed June 30, 1897), are reasonable and are 
Intended and well caleulated to carry Into effect the intent and true mean- 
Ing of the act of Congress, aniij should be complied with. 

6. Same— Vacant Lands— OccupAnot bt EIxploeeb for Minerals. 

Land was flot "vacant and open to settlement," and subject to sélec- 
tion under such act, where at the tlme of the application it was In the 
actual oçcupancy of others engaged In èxploring it for oil, under oil 
placer mlning locations previoùsly made by them, although such loca- 
tions dia not appear by the records of the local land office, and although 
they were not valid as agalnst the United States, because there had 
been no prevlous discovery of oil on the land, where the locators prose- 
cuted the work of exploration with due diligence, and with the resuit 
of discovering oil in paylng quantltles before the sélection by the ap- 
plioant under the forest réserve act had been approved by the land de- 
partment. Whlle lawfully oçcupied by one engaged in making such ex- 
ploration, elther under an invalld location or without havlng made any 
location at ail, land is not "vacant," withln the meaning of the act; nor 
is it open to settlement whère, aa the resuit of such exploration, Its miner- 
ai character 18 establlshedt while the title, both légal and équitable, re- 
malns in the United States. 
Gilbert, Olrcnit Judge, dlsSentlng. 

Appeal ffQm the Circuit Court of the JJnited States for the 3outhr 
iâm District of California, 
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The blll of eomplaint In tbe Pacific Land & Improvement Company agalnst 
the Elwood Oil Company allèges, In substance: ïhat the sélection by com- 
plainant's predecessor in Interest, one J. R. Johnston, on the 23d day of De- 
cember, 1899, under the act of congress of June 4, 1897, entltled "An act mak- 
ing appropriations for sundry civil expens«s of the govemment for the fiscal 
year ending June 30, 1898, and for other pnrposes," of the E. Ys of the S. W. 
Vi of section 4 in township 29 S., range 38 E., M. D. B. & M., containing 80 
acres of land, and no more. In lieu of a tract of 80 acres of nonmineral land 
mcluded within the limits of a public forest réservation, for which the 
TJnited States has Issued to hlm a patent, and which th« said Johnston on 
Becember 20, 1899, under and pursuant to the provisions of said act of 
June 4, 1897, relinqulshed to the United States by deed of conveyance re- 
corded in the office of the county recorder of the county in which said tract 
is situated, which Johnston dellvered at the time of his lieu sélection, on the 
23d day of December, 1899, to the register and recelver of the land office at 
Visalia, Cal., within which the selected land is situate, which deed, Indorsed 
as recorded as aforesaid, the said Johnston at the said tlme filed In said local 
land office, together wlth a full and correct abstract of his title to the relin- 
qulshed tract, duly certlfied as such by the county recorder of the county In 
which the tract is situated, showing him to be the owner thereof In fee, free 
from any incumbrance, at the tlme of such relinqulshment, together wlth his 
nonmineral affldavit, and together wlth his sélection of the E. % of the S. W. 
14 of said section 4 In Heu of the tract relinqulshed. That on the said 23d 
day of December, 1899, said register and recelver duly accepted and filed 
said deed, abstract of tltle, nonmineral affldavit, and sélection of the said 
Johnston, and duly entered such sélection upon the officiai records of his 
office. That the register did then and there certify that the tract so selected 
by the said Johnston was free from confllet; that there was no adverse filing, 
entry, or clalm thereto; that the selected lands were, at the tlme of sélection, 
tmappropriated, vacant public lands of the United States, open to settlement, 
and returned by the surveyor gênerai as agrlcultural In character; that such 
lands, when selected, did not contain any known minerais or known petro- 
leum or known minerai oils; that no minerai, petroleum, or known minerai 
oll, or minerai substance of any kind, had ever been discovered within the 
limits thereof. That on April 11, 190O, Johnston conveyed the tract so 
selected, and ail his right, tltle, and interest therein, to the complalnant, 
who has ever since been the owner thereof. That the défendants based thelr 
claim to the tract in controversy upon a certain pretended placer mining loca- 
tion covering the S. W. % of said section 4, alleged to hâve been made on 
June 11, 1899, under the mining laws of the United States, by eight named 
persons, whose interests the défendants claimed to hâve acqulred by mesne 
conveyances. That said location was void for the reason that no dlscovery 
of oil or other minerai was made within its limits until after the sélection 
by said Johnston as aforesaid. That, after the lands in controversy were 
selected by said Johnston, certain of the défendants filed in the local land 
office at Vlsaîia a written, verifled protest agalnst such sélection, wherein it 
was alleged that said lands were not subject to sélection under said act, for 
the reason that the same was minerai land, and was included within the 
boundaries of a valid placer location. That said protest prayed that the 
commissioner of the gênerai land office order a hearing to détermine the min- 
erai character of said lands, and that the sélection thereof made by said 
Johnston be rejected. That said protest Is pending before the commissioner 
of the gênerai land office. That the same is insufficlent to justify a hearing 
being ordered by the land department to détermine the character of said 
land, or to change its classification as flxed by the report of the surveyor 
gênerai, for the reason that the same does not show that there was any 
known mine or any known salines or any known or existlng petroleum wells 
or known petroleum deposlts on the selected land at the tlme of its sélec- 
tion, showing the same to be more valuable for mining than agrlcultural or 
other purposes. That notwithstandlng Johnston acqUired the complète équi- 
table tltle to the land In controversy by his sélection thereof, and notwith- 
standlng that he was entltled to the complète and uninterrupted enjoyment 
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aad possession of the same, the def€iicla];»ts, agalnst the wlll of the sald John- 
Sto», tpé^iàg that sald land had be^çi selected by hijn under tbe act of con- 
greàa àtÉréèB&iâ, and knowlng his rights In the preiplses, wlthout any right 
In themséjves, or any of them, did, .on or about the 6th day of January, 1900, 
by themselves and thelr employés, wlthout right, and wrongfuUy and unlaw- 
tuïlf, and wlthout the knowledge or ponsent of sald Johnston, and in disre- 
gard of his rlghts, enter upon and becanie possessed of the lands in question, 
and erected a derrick and other màchinery thereon, and proceeded to exca- 
vate the soll thereof and to bore a well thereln, seeking for petroleum oil 
therein, for the purpose of taking the same, If found, to their own use, and 
removing the same. That afterward, about the last of January, 1900, the 
défendants found In sald well petroleum oil In profitable quantltles, and that 
they are engaged >n wrongfuUy and nnlawfuUy pumping large quantftles of 
oil from said well, and rçmoving the same from sald lands, and selling and 
disposing of and marketing the sanie, and appropriating the proceeds thereof 
to their own use, and wUl continue to do so, to the great waste and irrép- 
arable injury of sald premlses, unlçss restrained therefrom by order of in- 
junction, and that, unless restrained by order of the court, the défendants will 
bore other wells upon said ^remises, and. If successful in obtaining petroleum 
therein, wlH take such petroleurn therefrom and market the same for their 
own use and beneflt, and thftt eomplainant has no complète or adéquate légal 
remedy agalnst the wrongs complained of. The prayer of the bill is for a 
temporary injunction, restralning the défendants from further boring of wells 
upon the premlses and the further removing of oil therefrom, and that upon 
the final hearlng such Injunction be made perpétuai. It also asks a decree 
adjudging that eomplainant has the full, cç>mplete, and équitable tltle to the 
promises; that the adverse çlaims of the défendants thereto are wholly with- 
out right and unfounded; that a receiver be appointed to take possession of 
the property, and préserve the same and the products thereof until the fur- 
ther order of the court; and for such other relief as may be proper in the 
promises. The act of congress of June 4, 1897, before referred to, contains, 
among Other thlngs, the foUowlng provisions: "That in cases In which a 
tract covered by an unperfected bona fide clalm or by a patent is included 
within the limlts of a public forest réservation, the settler or owner thereof 
may. If he desires to do so, relinquish the tract to the govemment, and may 
sélect in lieu thereof a tract of vacant land open to settlement not exceedlng 
in area the tract covered by his claim or patent; and no charge shall be 
made in such cases for making the entry of record or issuing the patent to 
cover the tract selected: provided further, that In cases of unperfected claims 
the requirements of the laws respectlng settlement, résidence, improvements, 
and so forth are complied wlth on the new claims, crédit being allowed for 
the time spent on the relinquished claims." 80 Stat 36. To the bill of com- 
plaint the défendants interposed a demurrer upon the grounds: "(1) That 
enough does not appear upon the face of the bill to show this court's jurisdic- 
tion of the subject-matter of the suit; (2) that eomplainant has not, by its 
said bill, stated any cause entitling it to any relief agalnst the défendants, 
or either of them; (S) that the said bill Is altogether multifarious; (4) that it 
appeareth by the plaintiflf's own showing, by the sald bill, that it Is not enti- 
tled to the relief prayed by the bill agalnst thèse défendants, or either or 
of any of them, nor to any relief agalnst thèse défendants, or either of them 
or any of them," — and prays the judgment of the court whether they, or 
either of them, should be compelled to make any answer to the said bill. 
(C. C.) 104 Fed. 20. 

Shirley C. Ward, Jefferson Chandler, and J. W. Swanwick (John 
H. Mitchell, John M. Thurston, and T, C. Van Ness, of counsel), 
for appellants. 

Frank H. Short, J. S. Chapman, and C. Linkenbach (George W. 
Baker, of counsel), for appellees. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 
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HAWLEY, District Judge, after stating the foregoing facts, de- 
livered the opinion of the court. 

The légal questions involved in thèse cases on appeal are iden- 
tical. The facts are substantially the same. There is no différ- 
ence between them, so far as the demurrer to the bill is concerned, 
except in two particulars. The demurrer in the Pacific Land & 
Improvement case makes as one of its objections to the bill that 
it is multifarious. No such objection is urged against the bill in 
the Cosmos Exploration case. In the Pacifàc Land & Improve- 
ment case there was no amended application made in the land office. 
It stands upon the single application made on the 23d day of De- 
cember, 1899. Following the course adopted by appellant's coun- 
sel, we shall confine the discussion to the Pacific Land & Improve- 
ment case, because, as was said by the court below, "thèse cases 
were heard together, and may be so considered and determined, 
as the principal questions involved are common to them both." 

Upon the filing of the bill the court made an order requiring de- 
fendants to show cause, if any they had, why a preliminary injunc- 
tion should not be granted as prayed for. The défendants appeared 
and interposed a demurrer to the bill. Upon the hearing of the 
rule to show cause a large number of affidavits were presented by 
both sides. The défendants in the meantime had answered the bill, 
and their answers were used as affidavits upon the hearing of the 
rule to show cause. The demurrer was argued at the same time 
and submitted. Thereafter the court rendered its décision and de- 
cree, on September 24, 1900, "that the application for a receiver 
and for an injunction be, and the same hereby is, denied; that the 
demurrer be, and hereby is, sustained; and that the bill of com- 
plaint be dismissed at complainant's costs," — and on September 26th 
entered its regular decree dismissing the bill. This appeal is taken 
only from the order and decree sustaining the demurrer and dis- 
missing the bill. The discussion of thèse questions will be confined 
to the facts alleged in the bill. 

Did the court err in sustaining the demurrer? Did it err in dis- 
missing the bill? Does it appear upon the face of the bill that the 
circuit court had jurisdiction of the parties and the subject-matter 
of the suit? The contentions of the respective parties are clearly 
outHned by the several allégations contained in the bill of complaint, 
and the first and most important question that arises herein is 
whether or not appellant has by such averments "stated itself out 
of court." This is the vital point upon which the merits of this 
case, in so far as the demurrer is concerned, hinges. 

The demurrer, interposed by défendants, questions the jurisdiction 
of the circuit court. We are of opinion that the fédéral courts are 
without jurisdiction to entertain a suit to détermine the respective 
rights of the parties to any land to which the title remains in the 
government of the United States, in regard to which, as shown 
by the averments in the présent bill, a contest between the parties 
is pending in the land department of the government. In Savage 
V. Worsham (C. C.) 104 Fed, 18, Judge Ross said: 
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"It would seem from the blll that the title to the land In question Is stUl 
In the Ùnlted States, and that the contest between complalnant and respond- 
ent in respect to It is yet pending in the land department If so, It is clear 
thftt thé suit cannot be maintained. 'After the United States has parted 
wlth lis title, and the individual has become vested with it, the equities sub- 
Ject to which he holds ipay be enforced, but not before.' Johnson v. Tows- 
ley, 13 Wall. 72. 20 L. Ed. 485; Shepley v. Oowan, 91 TJ. S. 330, 23 L. Ed. 
424; Marquez v. Frisbie, 101 D. S. 473, 25 L. Ed. 800." 

Humbird v. Avery (C. C.) iio Fed. 465, 471. 

An action of ejectment cannot be maintained in the courts of the 
United States on a merely équitable title. Frost v. Spitley, 121 U. 
S- 552, 556, 7 Sup. Ct. 1129, 30 L. Ed. loio; Carter v. Ruddy, 166 
U. S. 493, 496, 17 Sup. Ct. 640, 41 h. Ed. 1090, and authorities there 
cited. 

The averments in the bill, by whatever name it may be called, 
are susceptible of the construction that the défendants are in pos- 
session of the land in controversy. ' "It is true," as was said by 
Wellborn, J., in Cas Co. v. Miller (G. C.) 96 Fed. 12, 23, "that the 
bill does not, in terms, allège that the défendants are in posses- 
sion, but the acts charged against the défendants are such as neces- 
sarily imply • actual possession or occupancy of the land." While 
such a bill might be maintained under the state law, it is not cog- 
nizable by a fédéral court of equity, the remedv being at law. 

In Erskine v. Oil Co. (C. C.) 80 Fed. 583, 585, Buffington, J., in 
discussing this question, said : 

"While the bill does not, in words, pray to acquire possession of the wells, 
yet in substance and efCect that is Its purpose. It seeks to restrain respond- 
ent from operating the wells or taking the oil, and thèse acts are, where oil 
and gas are coneemed, the essential attributes of possession. The suprême 
court of Pennsylvanla, in the case of Gas Co. v. De Witt, 130 Pa. 250, 18 Atl. 
725, 5 L. R. A. 733, after discussing the peculiar character of gas and oil 
and thelr production, say: 'The one who controls the gas [the subject-matter 
of the case before it] has it in hls grasp, so to speak, — is the one who has 
possession in the légal as well as in the ordinary sensé of the word.' A bill, 
then, whieh in substance would deprlve one in possession of everythlng 
whleh constitutes possession, whatever it is in nàme, is in fact one to devest 
possession, or what is known as an 'ejectment bill.' * * * In the fédéral 
courts the Une between law and equity, and consequently between légal and 
équitable rights and remédies, has been sharply defined, and strictly ob- 
served. The provision of the constitution vesting judieial powers 'in cases 
in law and equity • ■* • between citizens of différent States' reco-gnizes 
the distinction. A constitutional amendment insures the right of triai by 
jury 'in suits at common law when the value in controversy shall exceed 
twenty dollars,' and the sixteenth section of the judiclary act o£ 1789 pro- 
vides 'that suits in equity shall not be sustalned in either of the courts of 
the United States in any case where plaln, adéquate, and complète remedy 
may be had at law.' And to such length hare thèse provisions been extended 
that it has been held (Allen v. Car Co., 139 U. S. 662, 11 Sup. a. 683, 35 L. 
Ed. 305): 'If the court, in looking at the proofs, found none of the matters 
which would make a proper case for equity, it would be the duty of the court 
to recognize the fact, and give It effect, though not raised by the pleadings 
nor suggested by counsel.' And rightly so, for we are hère dealing with the 
constitutional right of the citizen, and, as was said by Mr. Justice Campbell 
In Hlpp V. Babin, 19 How. 278, 16 L. Ed. 635, 'whenever a court of law is 
compétent to take cognizance of a right, and has power to proceed to a judg- 
ment Which affords a plaln, adéquate, and complète remedy, wlthont the aid 
of a court of equity, the plaintiff must proceed at law, because the défendant 
has a constitutional right to a trial by jury.' ♦ • ♦ After careful con- 
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sideratlon, -we are of opinion complainants' tltlé is whoUy a légal one, tliat 
ample rernedy exlsts at law, that there are no spécial facts or circumstances 
in this case calling for the exercise of équitable juriédlctlon, and that the 
bill Is an ejeetment one. Wlth a disposition on our part to, if possible, re- 
tain jurisdlction to dispose of the case by construing the -will, and end the 
controversy between the parties, we are unable to do so. The cases of Hlpp 
V. Babin, 19 How. 278, 15 L. Ed. 635; Whitehead v. Shattucli, 138 U. S. 146, 
11 Sup. Ot. 276, 34 L. Ed. 873, and others that miglit be referred to, block 
the way to a fédéral court assuming jurisdlction of what is, in substance and 
real purpose, an ejeetment blU." 

In Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. 
Ed. 873, the bill of complaint, among other things, alleged that, 
notwithstanding coraplainant's ownership of the property and his 
right to its immédiate possession and enjoyment, the défendants 
claimed title to it, and were in its possession, holding the same 
openly and adversely to him; that their claim of title was with- 
out foundation in law or at equity; and that it was made in fraud 
of the rights of the plaintifif. To this bill the défendants demurred 
on the ground, among others, that it appeared from it that the 
plaintiff had a plain, speedy, and adéquate rernedy at law, by ejeet- 
ment, to recover the real property described, and that it showed 
no ground for équitable relief. The demurrer was sustained. In 
the course of the opinion the court said: 

"The Code of lowa enacts that 'an action to détermine and quiet the title 
to real property may be brought by any one having or claimlng an interest 
therein, whether in or ont of possession of the same, against any person 
claimlng title thereto, though not in possession,' implylng that the action 
may be brought against one in possession of the property. And such has 
been the construction of the provision by the courts of tjiat state. * * • 
If that be its meaning, an action like the présent oan be maintained in the 
courts of that state, where équitable and légal remédies are enforced by the 
same System of procédure and by the same tribunals. It thus enlarges the 
powers of a court of equity, as exercised in the state courts; but the law of 
that state cannot control the proceedings in the fédéral courts, so as to do 
away with the force of the law of congress declaring that 'suits in equity 
shall not be sustained in either of the courts of the United States, in any 
case where a plain, adéquate and complète remedy may be had at law,' or 
the constitutlonal right of parties in actions at law to a trial by a jury." 

The opinion in that case was written by Mr. Justice Field, who 
also wrote the opinion in HoUand v. Challen, iio U. S. 15, 3 Sup. 
Ct. 495, 28 L. Ed. 52, relied upon by appellant, and he explains and 
distinguishes that case from the one under considération. 

In Black v. Jackson, 177 U. S. 349, 361, 20 Sup. Ct. 648, 44 L. 
Ed. 801, the court, in discussing similar questions, quotes with ap- 
proval the language of the court in Lacassagne v. Chapuis, 144 U. 
S. 119, 124, 12 Sup. Ct. 661, 36 L. Ed. 370, as follows: 

"The plaintifC was out of possession when he instituted this suit, and by 
the prayer of this bill he attempts to regain possession by means of the in- 
junction asked for. In other words, the effort is to restore the plaintiff by 
injunction to rights of whlch he had been deprived. The function of an in- 
junction is to afford préventive relief, not to redress alleged wrongs which 
had been committed already. An injunction will not be used to take property 
out of the possession of one party and put it into that of another. ♦ » • 
The plaintiff has a full, adéquate, and complète remèdy at law, and the case 
is not one for the jurisdiction of a court of equity." 
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See, also, Gordon v. Jackson (C; C») 72 Fed. 86; Randolph v. 
Allen, 19 Ci e. A. 353, 73 Fed. 23, 30; Grether v. Wright, 23 C. C. 
A. 498. 7i Fèa:742, 748; Childs V. Carlstein Co. (C. C.) ^(i Fed. 
86, 95; Davidson V. Calkins (C. C.) 92 Fed. 230, 232, and authori- 
ties there cited; Morrison v. Marker (C. C.) 93 Fed. 692, 695, 
and authorities there cited; Hanley v. Coal Co. (C. C.) iio Fed. 62, 

69- 

We are of opinion that the circuit court had no jurisdiction to 
try the title to the property, or to adjudge the complainant to be 
entitled to the possession thereof. 

Appellants' counsel claim that the bill was framed upon the theory 
that the controversy of the parties before the land department turned 
solely upon a pure question of law, to be finally determined by the 
court, and did not and does not involve any question of fact over 
which the land department had or has exclusive jurisdiction. But, 
in any event, if the court should hold that it had no jurisdiction to 
try the title between the parties, or to enter a decree for the pos- 
session thereof as prayed for in the bill, it nevertheless has juris- 
diction and should hâve entertained the bill in sO far as it asked 
for an injunction to préserve the statu quo pending the détermina- 
tion of the controversy between the parties in the land depart- 
ment. The gênerai disposition of the courts is to retain jurisdic- 
tion of any subject where there is any plausible ground of équi- 
table cognizance (Waite v. O'Neïl [C. C] 72 Fed. 348, 356; Ran- 
dolph V. Allen, 19 C. C. A. 353, 73 Fed. 23, 30; Grether v. Wright, 
23 C. C.,A. 498, 75 Fed. 742, 749; Greeley v. Lowe, 155 U. S. 58, 
75, 15 Sup. Ct. 24, 39 L. Ed. 69), especially where such jurisdiction 
would not infringe upon the constitutional rights of the parties to 
a trial by jury. 

Does the bill of complairtt, from any légal or équitable stand- 
point, State facts sufl&cient to show that complainant is entitled 
to any relief? It will be observed from the allégations contained in 
the bill that the pleader did not confine himself to a statement of the 
facts, but ihterjected therein his construction and conclusion not 
only as to the facts, and the meaniug of the act of congress of June 
4, 1897, but also his views in regard to the légal principles applicable 
thereto. While the rule is well settled that in considering the points 
raised by a demurrer the tacts stated in the bill must be treated as 
true, it does not by any means foUow that the conclusions of counsel 
as to the law must likewise be accepted as correct. It is the duty 
of the court to détermine the principles of law applicable to the facts 
stated in the bill. The act of June 4, 1897, is the measure of ap- 
pellant's rights and of its duties. By the averments in its bill of 
complaint, has it brought itself within the requirements of the law ? A 
person making sélections of land under the provisions of the act of 
congress of June 4, 1897, must relinquish to the government the tract 
in the forest réservation, and submit satisfactory évidence respecting 
the title thereto, and must make sélection of the tract desired in ex- 
change for the tract of land relinquished, and accompany his sélection 
by proof showing the selected land to be of the condition and char- 
acter making it subject to sélection. Thèse are the essential require- 
ments of the act. 



COSMOS EXPLORATION CO. V. QBAY BAGLE OIL CO. 11 

The principal contentions of the respective parties in their briefs 
and upon the oral argument may be briefly stated as foUows: On 
the part of appellant: (i) That lands are vacant and open to settle- 
ment, and hence subject to sélection under said act, when no other 
claim thereto is disclosed by the land office records, unless at the date 
of sélection they are known to contain minerais to such an extent 
as to make them more valuable on account thereof than for agricul- 
tural purposes; (2) that défendants' mining locations are void be- 
cause no discovery of petroleum had been made at the time of the 
location, nor until after the lands had been selected by appellant's 
grantor, and that, notwithstanding the mining locations of appellees, 
the land was vacant and open to settlement at the time it was selected 
by Johnston ; (3) that the équitable title to lands selected in lieu of 
patented lands relinquished vests at the date of sélection, and can- 
not be impaired by subséquent minerai discoveries in the land. On 
the part of appellees : (i) That lands are vacant and open to settle- 
ment, and therefore suljject to sélection under said act, only when 
they are unoccupied by others, are free from other claim of record, 
and are nonmineral in character; (2) that lands selected under said 
act in Heu of relinquished forest reserve lands, covered by patent, re- 
main open to exploration under the mining laws until the approval 
of the sélection by the land department, and if at any time after the 
sélection, and before its approval, the selected land is discovered to 
contain valuable minerai deposits, its minerai character will be there- 
by established, and the sélection defeated. 

In the homestead and pre-emption cases questions hâve frequently 
arisen as to the known character of the land at the date of the cash 
entry, and it has been generally held that if the land was then known 
to be minerai land, chiefly valuable for its minerai contents, or more 
valuable for mining than agricultural purposes, it is not subject to 
entry. If no such facts as to the minerai character of the land are 
shown to exist, the pre-emptioner or homesteader, if he is possessed 
of the necessary qualifications and has fully complied with the pré- 
emption or homestead laws, as the case may be, at the time of his 
cash entry, is entitled to the land. The gênerai rule is well settled 
that the right to a patent, once vested, is treated by the government, 
in dealing with the public lands, as équivalent to a patent issued, and, 
when the patent does issue, it relates back to the inception of the 
right of the patentée. Carroll v. Safïord, 3 How. 441, 11 L. Ed. 671 ; 
U. S. v. Hughes, 11 How. 552, 568, 13 L. Ed. 809; French v. Spencer, 
21 How. 228, 19 L. Ed. 97; Hughes v. U. S., 4 Wall. 232, 18 L. Ed. 
303; Stark V. Starrs, 6 Wall. 402, 414, 18 L. Ed. 925; Wirth v. 
Branson, 98 U. S. 118, 121, 25 L. Ed. 86; Simmons v. Wagner, loi 
U. S. 260, 261, 25 L. Ed. 910; Deiïeback v. Hawke, 115 U. S. 392, 
6 Sup. Ct. 95, 29 L. Ed. 423 ; Davis v. Wiebbold, 139 U. S. 507, 528, 
II Sup. Ct. 628, 35 L. Ed. 238; Hedrick v. Railroad Co., 167 U. S. 
673, 679, 17 Sup. Ct. 922, 42 E. Ed. 320. The commissioner of the 
gênerai land office has authority to make régulations respecting the 
disposai of the public lands, and such régulations, when not répug- 
nant to the acts of congress, hâve the force and effect of laws. The 
régulations of the commissioner relative to lieu land sélections 
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under tHe act of June 4, 1897 (prescribed June 30, 1897), are, in our 
opinion, reasonable, and evidently were intended and are well calcu- 
lated to carry into effect the intent and true meaning of the act of 
congress. They are properly within the limitations of the law for 
the enforcement of which they were promulgated, and should be com- 
plied with. Anchor v. Howe (C. C.) 50 Fed. 366; Iron Co. v. James, 
32 C. C. A. 348, 89 Fed. 811, 814; Hoover v. SaUing (C. C.) 102 Fed. 
716, 720; Poppe V. Atheam, 42 Cal. 606, 609 ; Chapman v. Quinn, 56 
Cal. 266, 273. We understand it to be virtually admitted that the 
party making an exchange of land under the forest reserve act, like 
any other entryman upon the public lands of the United States, only 
secures a vested interest in the lands which he has selected in ex- 
change for or in lieu of the lands relinquished by him when he lawfuUy 
enters upon the same, and in ail respects compiles with the require- 
ments of the law under which he claims his rights. This gênerai 
principle is too well settled to require any elaborate discussion. It 
has been so decided by this court in Mortgage Co. v. Hopper, 12 
C. C. A. 293, 64 Fed. 553, 555 ; Diller v. Hawley, 26 C. C. A. 514, 
81 Fed. 651, 653. The latter case was taken to the suprême court of 
the United States, and was there affirmed. 178 U. S. 476, 20 Sup. Ct. 
986, 44 L. Ed. 1157. As illustrative and décisive of many of the 
questions discussed by counsel, we quote from Lumber Co. v. Rust, 
168 U. S. 589, 592, 18 Sup. Ct. 208, 209, 42 L. Ed. S91, 592: 

"Generally speaktng, whlle the légal title remains in the United States, the 
frrant is in process of administration, and the land is subject to the jurisdic- 
tion of the land department of thegovemment. It Is true, a patent is not 
always necessary for the transfer of the légal titla Sometimes an act of 
congress wUl pass the fee. Strother v. Lucas, 12 Pet. 410, 454, 9 L. Ed. 1137; 
Grignon v. Astor, 2 How. 319, 11 L. Ed. 283; Chouteau v. Bcljhart, 2 How. 
344, 372, 11 L. Ed. 293; Glasgow v. Hortiz, 1 Blaeli, 595, 17 L. Ed. 110; Lang- 
deau V. Hanes, 21 Wall. 521, 22 L,. Ed. 606; Ryan v. Carter, 93 U. S. 78, 23 
Xi. Ed. 807. Sometimes a certification of a list of lands to the grantee is de- 
clared to be operative to transfer such title. Rev. St. § 2449; Frasher v. 
O'Connor, 115 U. S. 102, 5 Sup. Ot. 1141, 29 L. Ed. 311. But, wherever the 
grantlng act speciflcally provides for the issue of a patent, then the rule is 
that the légal title remains in the govemment until the Issue of the patent. 
Bagnell v. Broderlck, 13 Pet. 436, 450, 10 L. Ed. 235. And while so remain- 
ing the grant is in process of administration, and the jurisdictlon of the land 
department Is not lost It Is, of courfee, not pretended that, when an équitable 
title has passed, the land department has power to arbitrarily destroy that 
équitable title. It has jurisdictlon, however, after proper notice to the party 
claimlng such équitable title, and upon a hearing, to détermine the question 
whether or not such title has passed. Cornélius v. Kessel, 128 13. S. 456, 9 
Sup. Ot 122, 32 L. Ed. 482; Orchàrd v. Alexander, 157 U. S. 372, 383, 15 Sup. 
Ot 635, 39 L. Ed. 737; Parsons v. Venzke, 164 U. S. 89, 17 Sup. Ot 27, 41 L. 
Ed. 360. In other words, the power of the department to inqulre Into the 
estent and validity of the rights clalmed against the govemment does not 
cease until the légal title has passed. 'A warrant and survey authorize the 
proprietor of them to demand the légal title, but do not in themselves con- 
stitute a légal title. Until the consummation of the title by a grant, the 
person who acquires an equity holds a right subject to examinatlon.' Miller 
V. Kerr, 7 Wheat 1, 6, 5 L. Ed. 381. After the issue of the patent the matter 
becomes subject to inquiry only In the courts and by judicial proceedings. 
U. S. V. Stone, 2 Wall. 525, 535, 17 L. Ed. 765; Moore v. Robbins, 96 U. S. 
530, 24 L. Ed. 848; U. S. v. Schurz, 102 U. S. 378, 396, 26 L. Ed. 167; Bick- 
nell V. Oomstock, 113 U. S. 149, 151, 5 Sup. Ct. 399, 28 L. Ed. 962; Mining Oo. 
V. Campbell, 135 U. S. 286, 10 Sup. Ct 785, 34 L. Ed. 155; Williams v. U. S., 



COSMOS EXPLORATION CO. V. GRAY EAGLE OIL CO. 13 

138 TJ. g. 514, 11 Sup. et. 457, 34 L. Ed. 1026. This jurisdiction of the de- 
partment bas been maintained in cases of pre-emption where the entire pur- 
chase money bas been paid, and a receiver's final certificate Issued. Orchard 
V. Alexander, 157 U. S. 372, 15 Sup. Ct. 635, 39 L. Ed. 737, aud cases cited In 
the opinion; Parsons v. Venzke, 184 U. S. 89, 17 Sup. Ct. 27, 41 L. Ed. 360." 

See, also, Knight v. Association, 142 U. S. 161, 12 Sup. Ct. 258, 
35 h. Ed. 974; Hawlev v. Diller, 178 U. S. 476, 20 Sup. Ct. 986, 44 
L. Ed. II 57. 

Referring to the provisions of the act of June 4, 1897, upon which 
the right of appellant is founded, we find it there stated that the party 
relinquishing his forest reserve land "may sélect in lieu thereof a 
tract of vacant land open to settlement," He cannot sélect in Heu 
thereof any tract of public land that is not vacant nor open to settle- 
ment. The bill of complaint allèges a fuU compliance on behalf of 
appellants' grantor, Johnston, with ail the provisions of the statute, 
and further allèges that défendants controvert this proposition, and 
"base their rights in and title to the premises" upon a certain pre- 
tended placer mining location, covering the southwest quarter, al- 
leged to hâve been made upon the iith day of June, 1899, under the 
mining laws of the United States, by parties under whom the défend- 
ants claim to hâve acquired title by mesne conveyance, and then 
allèges that thèse alleged placer mining locations were and are ir- 
regular and void because the same were not based upon any dis- 
covery of minerai or oil thereon, and that in fact no discovery of oil 
was made thereon until after the said land viras selected by said 
Johnston under the act of congress, and that since said land vi^as se- 
lected by Johnston the défendants hâve entered thereupon, bored 
for and obtained petroleum thereon, and are now engaged in market- 
ing the same therefrom. It will be noticed that thèse locations were 
made over six months prior to the date of sélection under the forest 
reserve act by the grantor of appellant. What is the meaning of the 
words "vacant lands open to settlement," used in the act with référ- 
ence to the facts as alleged in the bill? The ordinary meanitig of the 
word "vacant," in its gênerai use, is to be empty or unfilled. When 
applied to an office, it means the condition when it is first created, 
and not filled by any incumbent, or after the death or removal of an 
incumbent before his successor is appointed. Vacant lands are 
such as are absolutely free, unclaimed, and unoccupied. "The word 
'vacant,' when applied to lands, means those which hâve not been 
appropriated by individuals." Marshall v. Bompart, 18 Mo. 84, 87. 
Under the wise and beneficent policy of the governihent ôf the 
United States, ail its public lands were thrown open to its citizens, 
and those who had declared their intention to become such, for ex- 
ploration for the precious minerais and development thereof. Sec- 
tion 2319, Rev. St. : 

"AU valuable minerai deposits In lands belonglng to the United States, both 
surreyed and unsurveyed, are hereby declared to be free and open to ex- 
ploration and purchase, and the lands in -which they are found to occupation 
and purchase, by citizens of the United States and those who hâve declared 
their intention to become such, under régulations prescribed by law, and 
according to the local customs or mies of miners in the several mining dis- 
tricts so far as the same are applicable and not inconsistent with the laws 
of the TJnlted States.» 
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The grailtors of défendants, at the invitation of the government, 
and assurance of. protection from it, and believing that the lands in 
question coritained oil, lawfully entered thereon and made locations 
of 20-àcre tracts, as they were authorized to do by the laws of the 
United States, and commenced to search for oil. 

Chapter 216, 29 Stat. 526, reads as folio ws : 

"That any person authorized to enter lands under the mining laws of the 
United States may enter and obtaln patent to lands contalning petroleum or 
other minerai olls, and chlefly valuable therefor, under the provisions of the 
laws relating to placer minerai daims: provided, that lands containing such 
petroleum or other minerai olls which hâve heretofore been filed upon, 
claimed, or improved as minerai, but not yet patented, may be held and 
patented under the provisions of this aet the same as if such flllng, claim, or 
improvement were subséquent to the date of the passage hereof." 

From the allégations of the bill it appears that at the time of appe- 
lants' sélection of the lands in question no discovery of any minerai 
had been made. Appellees could not at that time hâve acquired any 
title to the lands included in their locations. The discovery of 
minerai was essential for that purpose, but they were not trespassers 
upon the public lands of the United States. They had a lawful right 
to be there. . They were in occupancy of the land they had located. 
They claimed it to be minerai and were diligently at work to prove 
it to be such. Under thèse circumstances it cannot, in our opinion, 
be said to be vacant land at the time of appellants' sélection thereof 
under the provisions of the act of 1897. The land was not vacant and 
open to settlement at that time, because it was then occupied by the 
defendant's grantors under a claim and color of right. It matters 
not that they had not at that time acquired any rights against the 
United States. It is true that no valid location of a mining claim 
can be made, under the mining laws, until the discovery of minerai. 
Section 2320 of the Revised Statutes expressly provides that "no 
location of a mining claim shall be made until the discovery of the 
vein or Iode within the limits of the claim located." It does not, 
however, follow that, because no minerai was found, the land in 
question was unoccupied. It is true, as was held in Garthe v. Hart, 
72 Cal. 541, 15 Pac. 93, that the mère possession of a pièce of mining 
ground is only good as against an intruder, but not as against one 
who subsequently located the same in compliance with the mining 
laws. The same principle was announced in Crossman v. Pendery 
(C. C.) 8 Fed. 693, but Miller, J., in the course of his opinion, said : 

"A prospeetor on the public minerai domain may protect himself in the 
possession of his pedls possesslo whlle he is searching for minerai. His 
possession, so held, is good as a possessory title against ail the world, except 
the government of the United States." 

The location of a mining claim is but one step toward the acquire- 
ment of a title thereto. As a matter of fact, the location is seldom 
the first act. It is sometimes the last step taken. As was said in 
Erwin V. Perego, 35 C. C. A. 482, 485, 93 Fed. 608, 611 : 

"The marking of the boundarles of the claim may pirecede the discovery, 
or the discovery may précède the marking; and If both are completed before 
the rights of others intervene,' the earlier act will inureto thé beneflt of the 
locator as of the date of the- la ter, and a complète possessory title to the 
premises will vest in him as of the later date. Jupiter Min. Go. v. Bodie 



COSMOS EXPLORATION CO. V. GRAY EAGLE OIL CO. 15 

ConBol. Min. Oo. (0. 0.) 11 Fed. 666, 676; 4 Morr. Min. Rep. 411, 423; North 
Noonday Min. Co. v. Orient Min. Oo. (C. 0.) 1 Fed. 522. 531; ZoUars v Evans 
(0. O.) 5 Fed. 172, 175; Strepey v. Stark (Colo. Sup.) 5 Pac. 111, 114; Thomp- 
son V. Spray, 72 Cal. 528, 533, 14 Pac. 182; Brhardt v. Boaro. 113 V. S. 527, 
536, 5 Sup. Ot. 560, 28 L. Ed. 1113." 

But, whatever his rights may be, the fact that the miner is in the 
actual possession without having made any location at ail shows that 
the land is not "vacant." 

Prior to the passage of the acts of congress for the disposition of 
the minerai lands, it was expressly held that, when a notice was post- 
ed and the boundaries marked, possession extended to the entire 
limits, although the location was not made in the manner prescribed 
by local rules. Attwood v. Fricot, 17 Cal. 37, 76 Am. Dec. 567; 
English V. Johnson, 17 Cal. 107, 76 Am. Dec. 574. Since the enact- 
ment by congress of the laws for the disposition of the public minerai 
lands the same doctrine has been applied. Field v. Grey, i Ariz. 
404, 25 Pac. 793; Mining Co. v. Hendry (N. M.) 50 Pac. 330. The 
fact that défendants, under their mining locations had not, at the time 
of Johnston's sélection of the land as agricultural, discovered any 
petroleum, — that being the minerai for which their locations were 
made, — shows that they had not perfected their locations under the 
mining laws; that their absolute right to the exclusive possession 
of the ground covered by their locations, as against the government 
of the United States, had not accrued to them, and the government 
might, if it had seen fit so to do, hâve terminated the license thereto- 
fore given to them to occupy the land, and congress might hâve 
granted the land to others. But under the act of June 4, 1897, it 
wiU be observed that congress did not grant the right under the forest 
reserve act to sélect any lands unless they were vacant. It therefore 
necessarily follows that, if the land was not vacant and open to 
settlement, Johnston did not acquire any title to the lands in ques- 
tion. He was, in the eye of the lawj a trespasser, because so far as 
that act is concerned the lands were excepted from such sélection, 
and by attempting to make such sélection he was a mère intruder, 
and his grantee is not in a position to question the validity of the dé- 
fendants' locations. From the averments contained in the bill, we 
cannot agrée with the poetic fancy of the learned counsel for appel- 
lant that this land at the time of Johnston's entry "lay under the 
sunshine of God, just as denuded of possession as it was on the dawn 
of the prinial morning." In Tarpey v. Madsen, 178 U. S. 215, 220, 
20 Sup. Ct. 849, 851, 44 L. Ed. 1042, 1045, the court, in discussing 
a similar question, with référence to the occupancy of public land 
by parties whose claims rested on no statute, and upon no other right 
than the gênerai récognition by the government in its disposition to 
protect actual settlers, said : 

"It must be remembered that mère occupation of the public lands give» 
no right as against the govemn ent It Is a matter of common knowledge 
that many go on the public domain, bulld cabins, and establlsh themselves, 
temporarlly, at least, as occupants, but having in vlew simply prospecting for 
minerais, huntlng, trapplng, etc., and with no thought o( acqulring tltle to 
land. Such occupation is often accompanled by buildings and inclosures for 
housing and care of stock, and sometlmes by cultlvation of the soll with a 
vlew of providlng fresh vegetables. Thèse occupants are not. In the eye ol 
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the Iâw;':eèni^lder«d as technically trespassers. No Indlvldual can Jnterfere 
wttit their occupation or compel them to leave. Thelr possessory rlghts are 
réeognlzea as ôf value, and made the subjects of barter and sale. Lamb v. 
Davenport, 18 WaU. 807, 21 L. Ed. 759." 

In Shaw V. Kellog, 170 U. S. 312, 332, 18 Sup. Ct. 632, 641, 42 
L. Bd. 1650, 1057, the court discussed many questions which are 
dirèctly applicable to the présent case. The facts in relation to the 
sélection of lands were very similar to the act under considération. 
The court, in référence to the subject we are now considering, said: 

"The grant wàs nlade In lieu of certain spécifie lands claimed by the Baca 
heirs in the viclnity of Las Vegas, and it was the purpose to permit the 
taklng of a similar body of land anywhere within the limits of New Mexico, 
ïhe grantees, the Baca heirs, were authorized to sélect this body of land. 
They were not at libe'rty to sélect lands already occupied by others. The 
lands inust be tacant" 

In Kern Oil Ço. v. Clarke, 30 L,and Dec. Dep. Int. 550, 555, the 
secretary of the interior, among other things, said: 

"The act in question containe aft <^er by the govemment to exchange 
any of Its lands that are vacant knd open to settlement for a like quantity 
of lands, within a forest reserVàtiota, for which a patent has been issued, or 
to which an nhperfected bona fidé clalîù has been acquired. If he desires to 
accept the ofCered exchange, the O'Wner or claimant of the tract in the forest 
réservation can relinquish the same to the govemment, and sélect a tract of 
public land of like quantity in lieu bf the tract relinquished. He is to make 
the sélection, and in doing so he Is conflned to lands which are both vacant 
and open to settlement. They liiust ndt be occupied by others, nor reserved 
from settlement on account of thelr known minerai character or otherwlse." 

The çorltentioiî çf appellant that the act of congress has référence 
only to vacant land open to settletiient which appears upon the bocks 
of the land department cannot be sustained. In the brief of appel- 
lant, counsel say : 

"It is respectfuUy and confldently sùbmltted that this word 'vapant' has 
neVer been held to apply merely to 'unoccupied public lands,' but to ail pub- 
lie lands which the records of the land ofHce show are unreserved and unap- 
propriated, whether a.ctually occupied or not In other words, the term 
'vacant lands,' in gênerai land, ofEi,Ge parlance, from time immémorial, has 
meant simply this: Those public lands which are unreserved and unappro- 
priatéd, as shown by the records of the gênerai land office." 

Some of the richest minerai l^nds in the United States, which hâve 
Jjeen owned, occupied, and developed by individuals and corpora- 
fion? for many years, hâve never "been patented. It would be absurd 
tp sajr that such lands were vacant and open to settlement because 
the bpoks of the lapd departjnent do not show that they hâve been 
settleilupon. The possessory rights of the miners hâve always been 
rescoghized by law, although îa ail such cases the légal title to the 
land remains in the govemment. 

In Porbes v. Gracey, 94 U. S. 762, 24 L. Ed. 313, the court, in rela- 
tion to the subject we are discussing, in the course of its opinion, 
said: 

"Congress has, by stàttites and by tacit consent permltted Individuals and 
ooriporatlons to dig out and couvert to thelr own use the ores containing the 
preclous metals which are found In the lands belonging to the govemment, 
without exactlng or receiving any compensation for those ores, and wlthout 
requirlng the miner to buy or pay for the land. It has gone further, and rec- 
lùgnized the possessory rights of thèse miners, as ascertained among them- 
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selves by the ruies whîch hâve become the lawa of the mlnlng districts as 
regar<is minlng claims." 

Rev. St. §§ 231&-2352. 

In Kern Oil Co. v. Clarke, supra, Secretary Hitchcock, in discuss- 
ing this subject, said : 

"The statute authorlzes sélection only of 'vacant land open to settlement' 
To be vacant, the land must not be occupled by others. To be open to settle- 
ment, It must not be known to be valuable for minerais, or reserved from 
settlement for any other reason. In so far as the existing conditions appear 
from the land office records, — that is, whether the selected tract is of lands 
to which the settlement laws hâve been extended, and whether the same 
is free from record appropriation, elaim, or réservation, — no showing by 
the selector In respect thereto need be made, for the reason that the offi- 
cers of the govemment can and must take notice of the public records. 
But as to conditions, the existence or nonexistence of which caunot be deter- 
mlned by anything appearing upon the public records, and as to which the 
offlcers of the govemment must dépend entirely upon outside évidence, — that 
is, whether the selected tract is occupied by others or known to be valuable 
for minerais, — It is manifestly necessary that the required évidence should 
be furnished by the selector. The offlcers of the govemment cannot be ex- 
pected to know whether land selected under the act is vacant and not known 
to be valuable for minerais, and in thèse respects subject to sélection. 
* ♦ * Obvlously, therefore, it could not hâve been contemplated that the 
local offlcers of the varions land districts should or could, from personal 
knowledge, détermine the physical conditions pertaining to lands selected 
under sald act. The argument is intensifled when applied to the commis- 
sloner of the gênerai land office and the secretary of the interior. Nor can 
sélections be lawfuUy accepted untU there îs a showing that the selected 
land is vacant and not known to be valuable for minerais. No other lands 
are subject to sélection, and no sélection can be regarded as complète until 
thèse essential conditions are made to appear. They do not appear from the 
public surveys. In this case the lands were surveyed In 1854. Whether 
slnce that date they hâve been continuously or at any time vacant or occu- 
pied, and whether at any time known to be valuable for minerais, and, if so, 
whether stripped of their minerais and worked out, are matters not shown 
by the land office records." 

The contention of appellant would, if its doctrines were to prevail, 
lead to results which are denounced in Atherton v. Fowler, 96 U. S. 
513, 516, 24 L. Ed. 732, as being antagonistic to the true intent and 
meaning of the pre-emption laws. In that case it was held that the 
right to make a settlement is only to be exercised on unsettled lands, 
that the right to make improvements is to be exercised on unim- 
proved land, that the right to erect a dwelling house is to be exer- 
cised only on vacant land, and that none of thèse things can be done 
on land when it is occupied and used by others. No right can be 
initiated on govemment land which is in the actual possession of 
another by a forcible, fraudulent, or clandestine entry thereon. 
Cowell V. Lammers (C. C.) 21 Fed. 200, 202 ; Nevada Sierra Oil Co. 
V. Home Oil Co. (C. C.) 98 Fed. 674, 680; Hosmer v. Wallace, 97 
U. S. 575, 579, 24 L. Ed. 1 130; Trenouth v. San Francisco, 100 U. S. 
251, 25 L. Ed. 626; Mower v. Fletcher, 116 U. S. 380, 385, 386, 6 
Sup. Ct. 409, 29 L. Ed. 593; Haws v. Mining Co., 160 U. S. 303, 
317, 16 Sup. Ct. 282, 40 L. Ed. 436; Nickals v. Winn, 17 Nev. 188, 
193, 30 Fac. 435 ; McBrown v. Morris, 59 Cal. 64, 72 ; Goodwin v. 
McCabe, 75 Cal. 584, 588, 17 Fac. 705; Rourke v. McNally, 98 Cal. 
291, 33 Fac. 62. The décisions upon this point are not ail confined 
112 F.— 2 
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to Cases %here the entry was forcible, although în such cases the 
courts did not discuss the question whether the same principles 
would apply to cases of an entry upon lands in the actual possession 
of anotherj without the use of force. In Quinby v. Conlan, 104 U. S. 
420, 423, 26 Lr. Ed. 800, the élément of force is not shown to hâve 
existed, and js not adverted to in the opinion. The court said: 

"A settlement cannot be msde upon public land already occupied. As 
against exlstlng occupants, the settlement of another Is Ineflectual to estab- 
Ush a pre-emptlve rlght Sûch Is the purport of our décisions in Atherton 
V. Fowler, 96 U. S. 513, 24 L. Ed. 732. and Hosmer v. Wallace, 97 U. S. 575. 
24 L. Ed. 1130." 

In Goodwin v. McCabe, supra, the court said : 

"If fhe plaintiff was in the actual possession of the land, we thinli the dé- 
fendants prooeedings were invalid, although his entry was accomplished 
without the use of force. This seexns to be the resuit of the authorities. 
* ♦ • The reasoning of the court in ail cases seems to us to forbid the 
invasion of thé actual possession of another, whether such invasion is ac- 
complished by the use of force or not" 

In Gird v. California Oil Co. (C. C.) 60 Fed. 531, 545, this principle 
is recognized. The court said : 

"If Irland was In the actual possession, and working the ground for him- 
self, and Bradfleld, Henley, and Thompson were actlng for themselves in 
maljing tiie location of the Eazzle Dazzle on December 6, 1890, the location so 
made by them would be vold, because in that event the location would hâve 
been made upon groimd not vacant and open to location, but upon ground in 
the actual and adverse occupancy of another." 

Having arrived at the conclusion, from the facts stated in the 
bill of complaint and the principles of law applicable thereto, that 
the lands selected by the grantor of appellant were not at the time of 
such sélection "vacant land open to settlement," it is unnecessary to 
review the many other questions which were elaborately argued by 
the learned counsel. It necessarily follows from the views we hâve 
expressed that the bill of complaint does not state any cause of action 
entitling appellant to any relief against the défendants. The court 
did not, therefore, err in sustaining the demurrer and dismissing the 
bill. 

It is proper to state that, after the préparation of this opinion, ap- 
pellant was given permission to présent to this court the brief fîled in 
its behalf before the secretary of the interior upon its appHcation for 
a review of its décision in Kern Oil Co. v. Clarke, 30 Land Dec. Dep. 
Int. 550, and Cosmos Exploration Co. v. Gray Eagle Oil Co., 30 
Land Dec. Dep. Int. 570, wherein, among other things, the question 
of the meaning of the words "vacant lands open to settlement," 
as usedin the act of congress of June 4, 1897, is elaborately discussed. 
It is enough to say in reply thereto that we hâve examined this brief 
and the additional authorities therein cited, and deem it unnecessary 
to further discuss the question. 

The judgment of the circuit court in both cases is afifirmed, with 
costs. 

GILBERT, Circuit Judge (dissenting). I agrée with the majority 
of the court that the crucial question of the présent cases is whether 
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or not the appellees had such possession or right of possession of the 
premises in controversy as to take them out of the list of vacant lands 
open to settlement at the date when the appellant's grantor selected 
them as lieu lands. Assuming the settled law to be that land is not 
minerai land on which minerai has not been discovered, and that 
therefore the premises in question hère were not excluded from sélec- 
tion on the ground that they were not agricultural land, the case 
résolves itself into the inquiry, what vsras the nature of the right 
which the appellees had secured prior to December, 1899, when the 
appellant's grantor made his sélection? The bill allèges that in the 
month of June of that year the appellees had located upon thèse 
premises certain placer mining claims. The nature of the act by 
which such locations were made is not stated. It may be assumed 
that it consisted in marking and establishing the four corners, and 
posting at one of them a notice of the claim. Thèse acts by them- 
selves alone gave no right whatever to the locator. They were not 
the initiation of a claim, nor did they constitute constructive posses- 
sion. The most that could be claimed for them is that the locations 
took efïect at the date of the discovery of minerai in paying quantity, 
provided that rights of others had not then intervened. Jupiter Min. 
Co. v. Bodie Consol. Min. Co. (C. C.) 11 Fed. 666; Erwin v. Perego, 
35 C. C. A. 482, 93 Fed. 608. So far as the présent controversy is 
concemed, therefore, the acts of location made in June, 1899, may be 
eliminated from the case, for they can hâve no bearing upon the ques- 
tion under discussion. According to the allégations of the bill, no 
other act was done by the locators between the date of location and 
the date of the sélection of the land by the appellant's grantor in the 
following December. The bill charges, however, that after such 
sélection was made the défendants, on or about January 6, 1900, 
entered upon the lands, and erected derricks thereon, and bored for 
oil, which on or about the last day of January, 1900, they discovered 
in paying quantity. This is the state of the facts as presented by the 
bill, and by which we must be guided in dealing with the demurrer. 
I submit that the mère location of a mining claim on land that is 
not minerai, unaccompanied by other acts, is insufficient to initiate 
any kind of right to the land, and that land covered by such a claim 
is as truly vacant land open to settlement as is any other land of the 
pubHc domain. But the opinion of the majority of the court contains 
the statement that the appellees were, at the time of the sélection of 
thèse lands as lieu lands, "in the occupancy of the land they had lo- 
cated. They claimed it to be minerai, and they were diligently at 
work to prove it to be such." This statement is based upon the as- 
sumption that there must be read into the bill certain facts which are 
found in the afRdavits filed on behalf of the appellees upon the appli- 
cation which was made for an injunction. I know of no rule of 
chancery practice which permits us to do this, or to take as proven 
any allégation that the complainant has not admitted to be true ; but 
if, indeed, we are authorized to consider the case as if thèse facts had 
been incorporated in the bill, I am still of the opinion that the de- 
murrer should hâve been overruled. What is the nature of the right 
of a prospector upon the public lands of the United States? It is 
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séttled that he is not a trespasser. On the contrary, he is invited to 
explore and to occupy. By the act of May lo, 1872, ail valuable min- 
éral deposits are declared to be free and open for exploration and 
purchase, "and the land in which they are found to occupation and 
purchase." It will be observed that by the terms of the statute the 
right to occupy follows the discovery. There is no statutory right 
of possession or occupation, or any other right whatever conferred 
by any statute, prior to discovery, save and except the right of ex- 
ploration. While permitting the freest exploration, it does not ap- 
pear to be the purpose of the législation in regard to the minerai 
lands of the United States to permit a prospector or an intending 
locator to initiate any kind of right to such lands prior to a discove.ry, 
or to permit him by any act of his prior to discovery to interfère 
with the appropriation and settlenient of lands as agricultural lands 
under the public land laws, or other laws ofïering such lands to 
sélection or appropriation. Ail the décisions to which my atten- 
tion has been directed are reconcilable with this view. The courts 
hâve gone no further than to hold that the possession of a pros- 
pector may not be interfered with by one who has no better 
right than he. This has been held, not as the construction of the 
mining laws, but, upon motives of public policy, to prevent en- 
tries by force and violence. One in possession of premises with- 
out right or title may prevent the intrusion of another who is equally 
without right or title solely upon the ground that possession is prima 
facie évidence of title. Atherton v. Fowler, 96 U. S. 513, 24 L,. Ed. 
732 ; Brandt v. Wheaton, 52 Cal. 430, Campbell v. Rankin, 99 U. S. 
261, 25 L. Ed. 435. It is contended that certain décisions go further 
than the doctrine above announced, and référence is made to the 
opinion of Mr. Justice Miller in Crossman v. Pendery (C. C.) 8 Fed. 
693, and to the language of the suprême court in Tarpey v. Madsen, 
178 U. S. 215, 20 Sup. Ct. 849, 44 L,. Ed. 1042. In the fîrst of thèse 
cases it was held that a prospector upon the public minerai domain 
may, as against another prospector, protect his pedis possessio while 
searching for minerai. The learned justice proceeded to remark, 
"His possession, so held, is good as a possessory title against ail the 
world, except the government of the United States." I submit that 
this language means no more than that such possession is good as 
against ail except those who may initiate a right to the land under 
the land laws of the United States, or who may place themselves in 
the attitude of acquiring the right or title of the United States. The 
court in that case was called upon to discuss no question save the 
relative rights of rival prospectors, and the langUage used is referable 
only to that controversy. So, in Tarpey v. Madsen the question be- 
fore the court was whether one who had actually occupied public 
land with the intention to make a homestead or pre-emption entry 
could be defeated by the mère lack of a place where to make a record 
of his intention. Incidentally the court remarked: 

"It Is a matter of commoa knowledge that many go on to the publie do- 
main, build cablns, and establlsh tbemselves, tèmporarily, at least, as occu- 
pants, but havlng in view slmply prospectlng for minerais, hunting, trapping, 
etc., and with no thought of aéquirlng title to land. Such occupation is 
often accompanled by buildings and inclosures for housing and care of stock, 
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and sometimes by cultivation of the soil with a view of providlng fresh veg- 
etables. Thèse occupants are not, in the eye of the law, considercl as tech- 
nically trespassers. No individual can interfère with their occupation, or 
compel them to leave. Their possessory rights are recognized as oï value, 
and made the subjects of barter and sale." 

Clearly, this language means no more than that the possession of 
the pubhc lands which is referred to in the quotation is good as 
against a stranger. Can it be said that the suprême court intended 
to say that one who enters upon and takes possession of public land 
for purposes of "hunting or trapping," and with "no thought of ac- 
quiring title to the land," acquires a right which he can hold as 
against an intending settler under the horaestead laws? The lan- 
guage is susceptible of no such construction, — a construction totally 
at variance with the trend and policy of ail législation concerning 
the disposition of the public lands, and directly contrary to the 
provisions of the statute of February 25, 1885, entitled "An act to 
prevent unlawful occupancy of the public lands." The true meaning 
of the language so quoted from the opinion of the court is found in 
the words of the same court in Sparks v. Pierce, 115 U. S. 413, 6 
Sup. Ct. 105, 29 L. Ed. 429, where it was said : 

"Mère occupancy of the public lands, and improvements thereon, give no 
vested right therein as against the United States, and consequently not 
against any purehaser from them." 

The appellants in the cases under considération are purchasers 
from the United States. 

The right to explore for minerais upon the public domain is but 
a hcense. It does not, prior to discovery, constitute a légal right 
in or to the land on which the exploration is made. The attitude of 
the prospector to the land is not like the entry of a settler under the 
pre-emption law, or like that of any other permitted appropriator of 
the public lands. He is not required to enter with any intention of 
ultimately acquiring title, nor does he in fact enter with such inten- 
tion. His intention must, of necessity, dépend upon the resuit of his 
investigation. He may rove over the public lands at will, and may 
dig and excavate wherever he may choose, provided that he shall 
not interfère with another who is making like explorations, or tres- 
pass upon the lawful possession of another. Until the discovery of 
the minerai, the law gives him no right whatever, except to défend 
himself against the invasion of another who has no greater right. If 
a prospector while exploring for minerai permit another to enter 
peaceably upon the same premises and to explore, there can be no 
question that the latter, if he fîrst discover minerai, will acquire the 
right thereto, and the right to locate the claim. Belk v. Meagher, 3 
Mont. 65 ; Id., 104 U. S. 279, 26 L. Ed. 735. The gênerai nature of 
the right of the prospector has often been defined by the courts. 
Said Judge Sawyer in Jupiter Min. Co. v. Bodie Consol. Min. Co. 
(C. C.) II Fed. 675, "No rights can be acquired under the statute by 
a location made before the discovery." The circuit court of appeals 
for the Eighth circuit, in Erwin v. Perego, 35 C. C. A. 482, 93 Fed. 
611, speaking of the two essential acts of discovery and location said, 
"But when thèse requirements hâve been complied with the land is 
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no lôtiger public, but the possession, the right of possession, and the 
right to acqùire the title are irrevocably vested in the locator." 
There are similar expressions in the décisions of the state courts. 
"The right of possession cornes only from a valid location." Russel 
V. Hoyt, 4 Mont. 421, 2 Pac. 25. "The mère naked possession of a 
mining daim is not sufficient to hold such a claim against a subsé- 
quent location made in pursuance of law." Hopkins v. Noyés, 4 
Mont. 556, 2 Pac. 280. "Possession is good against mère intruders, 
but is not good as against one who has complied with the mining 
laws." Garthe v. Hart, 73 Cal. 543, 15 Pac. 93. If it be the law that 
vacant, nonmineral land, upon which a prospecter is making his ex- 
plorations, is not Open to settlement or to sélection as lieu land, and 
that such a prospecter, by his mère présence, or by having dug a 
hole or erected a derrick, acquires the right to retain possession 
of the land until his explorations shall be finished, what is the Hmit 
of his right, and where is the halting place? What acts of a pros- 
pector shall be sufficient, and what shall not be sufîicient, to with- 
draw such lands from settlement or from sélection as agricultural 
lands ? How shall a lieu-land selector or a homestead settler know 
that a prospecter is not, or has not recently been, digging or other- 
wise exploring for minerai in some gulch or canon of the nonmineral 
land included in the entry or sélection ? And how shall he ascertain 
that exploration once begun has ceased? How extensive an area 
of the public domain, and for how long a period of time, may a single 
prospecter se occupy that it shall not be open to settlement or sélec- 
tion ? It is no answer to thèse inquiries to say that the court will not 
in the présent case define the nature of the acts which will constitute 
such a pessessory right, but will content itself with the conclusion 
that the acts set forth in the case at bar are sufficient. I submit that 
the décision imports into the statute terms that are not there written, 
and that were net within the intention of congress, and that by the 
use of the words "vacant land open to settlement" the intention was 
to refer the selector of lieu lands to the records of the land office, 
and to the condition of the land itself, whether in the open occupa- 
tion of a settler holding the possession with the avowed intention of 
acquiring title under the public land laws, and not to leave the ques- 
tion, what are vacant lands open to settlement? to be variably an- 
swered by the judgments of courts upon the spécial facts presented in 
each case. 
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«Circuit Court of Appeals, Flfth Circuit. November 27, 1901.) 

No. 1,009 

CoKPORATioiïs— L1AB11.1TT OF D1RECTOB8— Fhaudplent Diversion op Funds. 
It Is only where the fllrectors of a corporation act In good faith that 
the courts wlll not Interfère with thelr discrétion In flxlng the salaries 
of offlcers, or that there Is any preBumptlon In favor of the valldlty of 
thelr action; and where. In a suit by stockhoïders, the court found, upon. 
évidence which Justlfled such flndlng, that the directors, in votlng sal- 
aries to two of thelr number as président and vice président, acted In 
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bad faith, and in pursuance of a fraudulent scheme to divert the funds 
of the corporation, the burden rested on the directors to show that such 
ofacers in fact rendered services to the corporation, and their value, 
and, in the absence of such proof, the court was justified in rendering 
judgment agalnst them for the full amount so paid out. 
2. Same— Stockholders' Soit — Demand as Condition Précèdent. 

A stockholder, in a bill flled on behalf of himself and the other stoek- 
holders against the directors of the corporation and a bank, alleged that 
two of the directors were offlcers of the bank, and the other two debtors 
of the bank and Insolvent, having been qualifled as directors by the 
transfer to them of one share of stock each by their fellov? directors, 
■who, on behalf of the bank, held a majority of the stock of the corpora- 
tion; that, in pursuance of a fraudulent scheme to abuse their trust, 
the directors voted large salaries to the insolvent members, as président 
and vice président, for which no services were rendered, such salaries 
being paid tp the bank, and applied upon the indebtedness of such mem- 
bers. Eeld, that on such alleged state of facts complainant was not re- 
quired, by equity rule 94, to make demand on the directors to correct 
such abuse before bringing suit 

Appeal from the Circuit Court of the United States for the 
Northern District of Texas. 

S. B. Cantey, W. P. McLean, and D. W. Humphreys, for appellant. 
L. A. Smith and Drew Pruit, for appellees. 

Before PARDEE and SHELBY, Circuit Judges, and BOAR- 
MAN, District Judge. 

BOARMAN, District Judge. A. D. Thomas, a citizen of Arkan- 
sas, claiming to be thé owner of one-sixth of the capital stock of 
the Standard Light & Power Company, a plant then being operated 
in the city of Ft. Worth, Tex., for the manufacture of electric light 
and power, the capital stock of said company amounting to $60,000, 
it being ail paid up, instituted this suit m the circuit court of the 
United States for the Northern district of Texas, in behalf of himself 
and ail the stockholders of said manufacturing company, against the 
directors and ofifîcers of said company, to wit, John C. Harrison, 
W. B. Harrison, G. E. White, and R. I. White, and the said Standard 
Light & Power Company, and the State National Bank of Ft. 
Worth, ail citizens of Texas. There were other défendants named in 
the bill, but they do not appear to be necessary parties as to the 
matters we are now considering. One purpose of the complain- 
ant s suit was to take the Standard Light & Power Company out of 
the hands of its said ofïicers and directors, and hâve a receiver ap- 
pointed to take charge of the property and interests of said company. 
That purpose was accomplished, and is not now a matter at issue on 
this hearing. The immédiate relief sought by the complainant was 
to recover for himself and the other stockholders against the défend- 
ants named the sum of $10,000, which sura the complainants allège 
was misappropriated by wrongful and fraudulent mismanagement of 
the property and funds of the said Light & Power Company by the 
said above-named directors. The complainant, seeking the relief 
just mentioned, allèges that the said directors, while administering 
the trust funds of tne défendant corporation, did, in their officiai 
capacîty, cause said sum to be illegally diverted from the funds of 
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the défendant corporation, the Light & Power Company, to the 
paymentof certain obligations which it is alleged the said G. E. 
and" R. I. yV-hite, then insolvent, and, àgainst whom such said obliga- 
tions were wholly worthless, owed the said défendant bank, and for 
which said debt of the said Whites the défendants named, with 
knowledge both of said directors and the said national bank, was 
in no way legally liable to the bank. Complainant further allèges 
that the said bank, through the agency of the said défendants J. C. 
and W. B. Harrison, one cashier and the other vice président of 
said bank, with knowledge on its part of the fraudulent scheme 
set out in complainant's bill to fraudulently divert the said trust 
funds, did appropriate to its own use such said sums as were, in 
accordance with the résolutions of the said directors of said de- 
fendant corporation, fraudulently paid under the guise of salaries 
to the défendants G. E. and R. I. White, so that the said sums so 
paid from time to time should be and were appropriated to and 
in payment of the debt owed by the said Whites to the said bank, 
as above stated. Appellees contend that the said J. C. and W. B. 
Harrison owned five-sixths of the capital stock of said corpora- 
tion, with the exception of two shares, which were held, respectively, 
by G. E. and R. I. White. That the two said shares of stock were 
respectively held: by the said Whites at the instance of the said Har- 
risons, and in furtherance of the conspiracy charged in complainant's 
bill, so that the two Whites, owning the two shares of stock, might 
become directors, and thereafter be used, as they were used, as 
"dummies" of the said Harrisons, to carry out the fraudulent scheme 
set out in the bill, by which they could and did enable the said 
bank knowingly to become wrongfully, and without légal consid- 
ération, the beneficiary of the said corporation's funds, amounting 
to $10,000. For the purpbse of stating and illustrating more fully 
the material matters of fact at issue, we quote as foUows from com- 
plainant's bill: 

"Some time about September, 1896, the défendant bank, holding 500 shares 
of the Standard Light and Power Cîompany's stock, as collatéral security 
as aforesald, had said stock sold, fmtl the same was boug^ht in by défend- 
ant bank In the name of the defeuldants John O. and W. B. Harrison, as 
your orator Is informed and allèges. î?liat it was bought in, as your orator 
is InfOi-med, at a comparatively small prlce, which was credited upon said 
indebtedness (meanlng the debt of Stratton-Whlte Company and G. E. and 
R. I. White), and that said stock was held by John C. and W. B. Harrison 
in trust for défendant bank. And your orator Is Informed and charges that 
said stock was held In trust as aforesald for the défendant bank up until 
the time of the transfer to EUla, as hereinbefore stated. That after the sale 
of said 500 shares of stock, and the purchase thereof by défendant Harrison, 
as aforesald, one share of stock each was left in the name of G. E. and 
B. I. White, respectively, but the ownershlp, however, was vested In Har- 
rison, m the manner aforesald. Tbat some time in the fall of 1896, owing 
to the f allure of the directors of the Standard Light & Power Company to 
pay itg franchise tax, the charter of said corporation was forfeited, and 
on the 6th day of November, 1^, the said George B. and R. I. White, 
John C. and W. B. Harrison, obtâlhed a new charter for said corporation, 
which articles of Incorporation were flled with the secretàry of state on the 
Qth day of November, 1896. That In said articles of incorporation it was 
prescribed that there should be only four directors, and G. E. and R, I. 
White and John 0. and W. B. Harripon were named as directors for the 
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first year. The new charter was în fact a reincorporatlon of the old Stand- 
ard Light & Power Company, the new corporation taking charge of ail the 
assets of the old corporation, and assuming ail of its obligations. That on 
the 9th day of November, 1896, there was a meeting of the stockholders 
of the said new corporation, at which the défendants George E. and R. I. 
White, John C. and W. B. Harrlson, were each elected as dlrectors for the 
ensuing year thereafter. That there bas been no other élection of dlrectors 
for said corporation until the pretended élection hereinafter alleged, on the 
28th day of June, 1898. That on or about the 17th day of November, 1896, 
the Thomas Manufacturing Company caused the shares held by it as col- 
latéral security to be sold, at which sale the same were bought in by com- 
plainant, A. D. Thomas, and the certificate of stock hereinbefore desorlbed 
was issued to him. Having been frustrated in their attempt hereinbefore 
etated, to appropriate the property of the Standard Ligbt & Power Company 
to the payment of the indebtedness of the Stratton-White Company and 
of G. E. and R. I. White to the défendant bank, the said défendant bank, 
and said John C. Harrlson and W. B. Harrlson and G. E. and R. I. White, 
the last four being dlrectors of the Llght & Power Company, on or about 
the last of November, 1896, adopted another scheme, and comblned together 
to defraud said corporation, and to appropriate its said property to fhe use 
of said bank, to the payment of the aforesaid Indebtedness. The last-named 
scheme was to appropriate $500.00 of the proceeds of the Standard Dlght 
& Power Company each month to the payment of said indebtedness; and, 
in pursuance of this fraudulent scheme, the said dlrectors caused to be 
paid to the défendant bank, on each and every month, beginning with, to 
wit, November, 1896, and contlnuing and including June, 1898, the sum of 
$500.00 in cash, except the month of April, 1898, on which no payment was 
made. That the Standard Light & Power Company received no compen- 
sation whatever for said sums of money, except as herein stated, and that 
the said misappropriation of same was but a continuation of the fraudulent 
design and conspiraey of the said parties to appropriate the proceeds of 
said corporation to the use and benefit of said défendant bank. That this 
$500.00 per month was paid under the guise of salaries, as foUows: I25O.0O 
per month to G. E. White as président, $175.00 to R. I. White as vice prési- 
dent, and $75.00 to John C. Harrison as secretary and treasurer. Your orator 
charges that as a matter of fact it was never contemplated that the said 
G. E. and R. I. White should recelve any of the said money, but that 
the same should be, and in fact was, paid directly to the défendant bank, 
and credited upon the aforesaid Indebtedness owing by the said Stratton- 
White Co. and the said Whites to the défendant bank, and that the payment 
of sald sums, as salaries, was a subterfuge and dodge resorted to by said 
parties to carry ont their fraudulent purpose aforesaid. That the sum of 
$250.00 per month is an unreasonable sum to be paid to any person for 
acting as président of said corporation during any of said time, and the 
sum of $175.00 per month is an unreasonable sum to be paid for acting as 
vice président, and tha,t the sum of $75.00 per month is an unreasonable 
sum to be paid for a secretary and treasurer, ail of which complainant 
charges that said directors well knew. That as a matter of fact the afCairs 
of the said corporation were managed during ail of said time by défendant 
T. R. McMahan, who received ample compensation therefor from the cor- 
poration, aside' from the said $500.00 paid as aforesaid. That the défend- 
ants G. E. and R. I. White, at the time those large sums of money were 
ostensibly paid to them as salaries, owned no interest whatever In the cor- 
poration, having only one share each in their names, which was, however» 
owned by the Harrisoiîs and the bank, but, on the contrary, owed the cor- 
poration several thousand dollars, as shown by the corporation's books. 
That the défendants White devoted none of their time, as your orator is 
informed and belleves, and therefore allées, to the aflCairs of sald corpo- 
ration, for which reason their services were of no value whatever to said 
corporation. That the services of the défendant John C. Harrison would 
not hâve been worth more than $25.00 per month, even if he had conducted 
Its affairs in good faith and for its best interest. That the défendant bank 
-during ail of said time was represented by said John O. Harrison, as its 
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cashler âM maûager, and W. B. Harrlson, as its vice président, by reason 
of whlcb fact défendant bank bad notice and knowledge of ail the fact» 
berein:£[legeâ, and tbe unreasonableness of sald sums of money berein al- 
leged to bave been paid as salaries. Tbat tbe indebtedness owinâ; to said 
bank was practieally wortbless, ail of tbe obligors thereon being Insolvent. 
Tbat said money was reasonably wortb to tbe défendant tbe Standard Light 
& Power Oompany; dnrlng ail of sald tlme, and'upon tbe markets of Ft. 
Worti, tenpër cent, per annum; tberefore your orator prays for decrees 
against eacb of sald last-named détendants Jobn C. and W. B. Harrlson, G. 

B. and R. I. Wblte, and tbe défendant bank, and especially against tbe de- 
fendant bank and Jobn O. Harrlson, for tbe sums of money paid aforesald 
to sald bank, wltb Interest thereon at ten per cent, per annum from tbe 
date of sucb payments, and tbat tbey may be required to return said money, 
wltb interest as aforesald, to tbe sald Standard Ligbt & Power Company." 

The triàr court in the final decree said: 

"This' court Is also of tbe opinion tbat Jobn : O. Harrlson, W. B. Harrlson, 
G. B. Wblte, and E. I. Wblte, tbe former directors of tbe Standard Light 
& Power Gompany of Fort Wortb, Texas, consplred together to misappro- 
prlate and deliver to tbe State National Bank of Fort Wortb, Texas, ail 
tbe moneys of said Standard Light & Power Company paid by tbe sald 
directors to the sald G. B. and R. L Wblte under guise of salaries, and 
which was wlthout considération, from tbe flrst part of November, 1896, 
the day on whlcb plalntlff beeame a stockholder in said Standard Light 
and Power Company, up to, to wlt, the flrst day of July, 1898, and tbat 
sald moneys so paid to sald bank was a trust fund of sald Standard Ligbt 
and Power Gompany, and tbat said bank accepted the same wltb a knowl- 
edge of said trust, and wlthout considération, and therefore sald four di- 
rectors ; and said bank are liable to plalntlff for said money so mlsappro- 
priated, and interest thereon at tbe rate of six per cent, per annum from 
tbe date of eacb payment made to sald G, E. and R. I. White, and to said 
bank as aforesald, to tbe présent time, aggregating tbe sum of $8,998.85. 
The court, therefore, orders and decrees that complainant, A. D. Thomas, 
a stockholder in said Standard Light and Power Company, do bave and 
recover (for tbe beneflt of tbe défendant tbe Standard Light and Power 
Company of Fort Wortb, Texas, and the credltors and stockholders that 
may be interested therein), of and from the défendants John O. Harrlson, 
W. B. Harrlson, G. E. White, R. I. White, and tbe State National Bank 
of Port Wortb, Texas, the sum of ($8,998.85) elght thousand nine hundred 
nlnety-elgbt and elghty-flve one-bundredth dollars, together wltb interest 
thereon at the rate of six per cent, per annum and ail costs of suit for 
which sums and costs in thls cause It is ordered tbat complainant do bave 
exécution in conformity with tbe law and the practice prescribed by the 
raies of equlty." 

It appears that the salary $75 per month paid to John C. Harrison 
was not included in the sum for which the trial court gave judg- 
ment against the two Harrisons, the two Whites, and the State 
National Bank. The matter submitted at this hearing, so far as 
it is disclosed in the contention and arguments by counsel on either 
side, relates only to the right of the appellees to recover from John 

C. and W. B. Harrison, G. E. and R. I. White, and the State Na- 
tional Bank the sums of money which were paid out of the trust 
fund, at the instance and under the direction of the directors of 
the défendant company, to said employés, to wit, $250 per month 
paid to R. I. White, $175 a month paid to G. E. White, and $75 
a month paid to John C. Harrison. 

The évidente shows, without contradiction, thât T, R. McMahan 
was the gênerai manager of the business of the Standard Light & 
Power Company during the time the salaries complained of were 
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being paid to the Whites and John C. Harrison; that he attended 
to everything; that he always hired the men; that he received and 
disbursed the moneys of the company during the time mentioned; 
that he kept the records and bocks, and, in gênerai, managed the 
business of the company. It shows, too, that commencing with 
January, 1897, ail the checks monthly for the salaries to the Whites 
and John C. Harrison were turned over and made payable to John 
C. Harrison, cashier of the State National Bank; that thèse were 
drawn monthly by the Manager McMahan, who was verbally au- 
thorized by the Whites and John C. Harrison to draw the monthly 
checks in favor of the cashier of the State National Bank; that 
prior to January i, 1897, the salaries were $350 per month; that 
the directors named told McMahan verbally the salaries had been 
raised, and that thereafter he should pay $500 per month. There 
is nothing in the minutes of the board of directors to show that 
this raise in the salaries was ever made. McMahan says this amount 
monthly was supposed to be paid as salaries to G. E. White as prési- 
dent, R. I. White as vice président, and John C. Harrison as sec- 
retary and treasurer, and he says the board of directors authorized 
him to pay the salaries. The évidence further shows that thèse 
payments were entered upon the books as charges to labor account 
up to January, 1898; that afterwards the payments were entered 
on the books as labor accounts, but there was an account kept show- 
ing the salaries were credited to G. E. and R. I. White and John C. 
Harrison; that always prior to January, 1898, the salaries were 
charged up to labor account, instead of going to the individual ac- 
counts of the Whites and Harrison. 

It is contended that the salaries paid to the Whites, even though 
they may appear to be "disproportioned to the value of the serv- 
ices rendered," were paid to them in good faith, for services which 
in some degree they did render as employés of the défendant cor- 
poration; that such sums, having been paid as salaries to them 
in good faith, ceased to be trust funds, and the Whites had a right 
to turn over, if they chose to do so, monthly, the sums as were 
paid to them as salaries in the discharge of their old debt to the 
bank. It is urged in the argument by appellants' counsel that the 
évidence shows the Whites did render some valuable services as 
employés of the défendant corporation, and that, in the absence of 
any testimony showing how much of the salaries paid to them was 
acitually earned, the trial court should not hâve concluded that the 
services of the Whites were "without considération." 

The contentions we hâve stated above présent the merits of the 
défense relied on by ail the défendants, and make it necessary to 
consider only the assignments of error which challenge the conclu- 
sions of the trial judge on the law and facts which were adverse 
to appellants. The several assignments stated in appellants' brief 
may be substantially stated under the two foUowing propositions : 

(i) The directors hâve the power to fix the salaries of the ofïi- 
cers, and in so doing they hâve the right to exercise their own dis- 
crétion. If they act in good faith, and receive no pecuniary ad- 
vantage from the salaries paid, and do not conspire with the ofïi- 
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cefs receîvihg such salary to defraud the company, they cannot be 
held liable for such payments. That, in the absence of any evi- 
dence^showing what would be reasonable compensation to the offi- 
cers of a corporation for certain services perf ormed, the court cannot 
arbitrarily détermine that such compensation was so unreasonable 
as to constitute évidence of a conspiracy to defraud the corporation. 

(2) The complainant, A. D. Thomas, was a stockholder, and as 
such was first required to make an effort to correct the payment 
of unreasonable salaries by appealing to the board of directors. 
Not having made any effort to correct this payment of salaries 
through the board of directors, he has no right either to sue or re- 
cover therefor; and the corporation being suivent and a going 
concern at the time the salaries were voted by the directors and 
paid as such, and no complaint having been made thereof, he could 
not be heard, after a lapse of two years, to complain for the first 
time by the filing of a suit to recover same. 

The first proposition, as to the power of the directors to fix the 
salaries of such officers of the company whose funds they were 
administering as were in good faith employed to render services 
to said company, may be considered to be true. But it was clearly 
jurisdictional in the court below to apply such facts as were found 
in the state of case, with a view of determining the good faith of 
the directors in employing such officers, and in determining whether 
or not the allowances tô them by the directors in such sums as 
they did allow to the persons named was or not made in pursu- 
ance of the fraudulent scheme set out in the bill to divert the trust 
funds under their administration, so that the State National Bank 
would become illegally and wrongfuUy the beneficiary of said funds. 
If such salaries as are complained of in this case were allowed in 
good faith by the directors administering the funds of said cor- 
poration to the employés named, even though such salaries may 
appear to be unreasonable when measured by the amount of service 
rendered in the earning of them, the court would not, because the 
salaries were "disproportioned to services rendered," be authorized 
to détermine that such compensation of itself constituted conclu- 
sive évidence of a conspiracy to defraud the corporation. It does 
not appear that the trial court rested its conclusions, as to a con- 
spiracy having been entered into bv the said directors to defraud 
the company by misappropriation of the funds in payment of sala- 
ries to the Whites, upon the thought or because of the fact that 
the salaries were unreasonable or "disproportioned to the service 
rendered." The trial court seems rather to hâve reached a con- 
clusion adversely to the défendants, because the évidence showed 
that the Whites were employed in bad faith, and were not expected 
by the directors, including themselves, to render any service of 
value at ail to the défendant company, but were paid salaries out 
of the trust funds ûnder their administration solely for the illégal 
purpose of enabling the money paid under the guise of salaries to 
such employés to be paid to or reach the bank in settlement of the 
worthless debt of the Whites to the bank. This conclusion, we 
think, may hâve been reached without considering the unreasonable- 
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ness of the salaries. The first part of the proposition we are con- 
sidering is of no force if the Whites were employed in bad faith. 
The proposition itself, if the directors acted in bad faith, carries 
with it an admission of its want of force. Whether the salaries 
were reasonable or unreasonable, the trial court seems to hâve been 
of the opinion that the trust was abused by the directors named, and 
that such abuse was practiced with the full knowledge upon the part 
of the bank, which, in pursuance of their fraudulent illégal acts, was 
to be the beneficiary of the funds misappropriated. It may be that in 
fact the Whites rendered some service of value to the défendant 
Company, and that the salaries were not, as the court below said 
in its decree, paid "without considération," but if any sum, not- 
withstanding the conspiracy to abuse the trust, should hâve been 
allowed to the Whites, we think the burden was on the défendants 
to show what they may hâve actually earned in rendering services 
to the défendant company. Gardner v. Butler, 30 N. J. Eq. 702. 

The second assignment is founded on the contention that, if the 
payments of the salaries of which he complains were unreasonable 
and improvidently allowed, the complainant should hâve complied 
with the provisions of equity rule No. 94. If there was such a con- 
spiracy as is in this case charged against the directors, there is 
no merit in the suggestion that Thomas should hâve made formai 
application to the board of directors for action to be taken in the 
name of the corporation to redress the wrongs alleged to hâve 
been donc complainant and the other stockholders. It was said 
in a case analogous to the pending case (Phosphate Co. v. Brown, 
20 C. C. A. 428, 74 Fed. 323) : 

"The présent is a suit against a corporation administered bj' a président 
and board of directors, -who are charged with wreeklng the corporation for 
their own private ends. The purpose of the bill is to wreek the corporation. 
To assimulate that to the case provided in rule 94, and to require the com- 
plainants to show that they had exhausted ail effort in inducing the directors 
to convict themselves of fraud, is absurd." 

The case of Tazewell Co. v. Farmers' Loan & Trust Co. (C. C.) 
12 Fed. 753, is another case analogous to this. In that case the 
court said: 

"It is true the bill does not show any formai application to the board of 
directors that action be taken in the name of the corporation to redress the 
wrongs alleged to hare been done complainants and other stockholders, but it 
does show a condition of things touching the control of the eorporate affairs 
by those intrusted with their active management that would hâve rendered 
such a formai application an idle ceremony. Under the circumstances de- 
tailed in the bill, the existence of which must, on this hearing, be assumed, 
and in view of the injury which mlght hâve resulted from delay In suing, 
It was not reasonable to require such previous application to be made to thp 
board of directors." 

The language we hâve just quoted applies with controUing force 
to the material issues developed in this suit. The bank, through 
the agency of the Harrisons, one its cashier and the other vice 
président, was the beneficiary, with knowledge, of the sums wrong- 
fuUy paid to the Whites. No one but the bank got any of the 
money wrongfuUy diverted from the trust fund by the two Whites 
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and Harrisons as directors, under the guise of salaries to tfie 
WhiteS. The salaries paid monthly were included in one check, 
which was made payable to the bank's cashier, John C. Harrison, 
by the gênerai manager of the défendant Light & Power Company. 
This sum was paid by the gênerai manager under the verbal direc- 
tions of the four directors. Thèse facts, supplemented by other ma- 
terial incidents in the scheme to abuse the trust, show clearly that 
the bank had full knowledge of the wrongful purposes of the direc- 
tors in èmploying the Whites, and having the monthly salaries paid 
to them turned over to the bank. 
The decree of the circuit court is aiïîrmed. 
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(Circuit Court, N. D. Texas. November 25, 1901.) 

No. 9. 

L CiERKS OF Uhitbd Statkb Coubtb— Issuancb of Phocbss— Bffkct of Cus- 

TOM. 

The fact that the clerk of a circuit court has unlformly for many years 
foUowed the practice of Issuing a separate' citation for each défendant 
does not glve it the sanction of law, nor bind the court to Its approval, 
■where It does not appear to bave ever been brought to the court's atten- 
tion. 

S. Fbdehal Courts— Conformitt Aot— Form of Procbss. 

Rev. St I 914, requlring the fédéral courts to confonn as near as may 
be to the "praétice, pleadings, forma and modes of proceedlngs" of the 
State courts in civil actions at law, applles to the forma of process for 
the commencement of suits, except as to the signature; and a provision 
of a State statute that but one citation shall be issued to each county In 
which défendants réside is one in the Interests of economy, and entirely 
practleable to be foUowed by the fédéral courts.! 

8, Clbre's Costs— Estoppbi, to Objkct to Taxation— Custom. 

A plalntlfï In a fédéral court In, an action at law, who prays for the 
"usual process," has a rlght to rely on the presumption that such process 
wiH conform to that provided: by the state statutes, unless the court has 
altered the form to meet conditions différent from those existlng in th© 
state courts; and he is not estopped to object to the taxation of costs 
for the issuance of process not authorlzed by such statutes because it 
has been the practice of the clerk to issue the same. 

4i Same— Filin» and Cancelino AttoBnet's Rkcbipts for Filb Papebs. 

Where, by the prevailing practice tn a fédéral court, attomeys are per- 
mitted to withdraW flle papers, giving a receipt tUeref or, the clerk is entt 
tled to charge the usnal fee for flling such recelpts as papers in the 
cause, and for canceling the same on tiie retiu-n of the files. He Is also 
entitled to flle a letter from an attomey asklng the Issuance of subpoenaa 
for his own protection, and to charge for such flling. 

On Motion to Retax Clerk's Costs. 

Greene & Stewârt, for the motion. 
Chas. H. Lednutti, for the clerk. 

»Oonformlty of practice of fédéral courts in eomraon-law actions to ttal 
of state court, see notes to O'ConnelI y. Keed, 5 & 0. A. 5&4, and Insurauot 
Co. T. Hall, 27 C. a A. 392. 
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MEEK, District Judge. The plaintiff, in his motion, complains 
of the taxation of the clerk's costs in the above-styled cause. The 
objections urged to the taxation of the clerk's costs will be noted 
separately. 

The plaintiff fîrst complains that there were i8 défendants named 
in plaintiff's pétition, ail alleged to réside in Parker county, Tex., 
and that the clerk isstted i8 original citations and i8 copies, — an 
original and a copy for each of the défendants, — when he should 
hâve issued but i original citation and i8 copies, and that for each 
of said original citations the clerk has charged $i, making his 
charges for issuing citations $i8, instead of $i, as it should hâve 
been. The clerk, answering the above objections, avers that sep- 
arate citations were issued to each défendant in the case because 
the same is required and authorized by law, in that (a) the uniform 
and heretofore unquestioned practice, usage, and custom in this 
court since its création by congress, in 1879, has been to so issue 
process of this court; and (b) plaintiff, at the time of the filing 
of the original pétition, charged with the knowledge of practice, 
usage, and custom of the court, did not request or instruct any 
change in the practice and procédure, but in the prayer for process 
in the original pétition used the folio wing words: "Petitioners 
pray the usual process hereof, and for judgment against each of said 
défendants." 

Section 914 of the Revised Statutes of the United States provides : 

"The practice, pleadings, forms and modes of proceedlng In civil causes 
otber than equity and admlralty causes, la the circuit and district courts, 
shall conf orm, as near as may be, to the practice, pleadings, forms and modes 
of proceedlng exlstlng at the tlme In llke causes in the courts of record of 
the State withln which said circuit and district courts are held, any rule of 
court to the contrary notwlthstandlng." 

Article 1212 of the Revised Statutes of the State of Texas pro- 
vides : 

"When a pétition shall be flled with the clert and the other régulations 
herelnafter prescribed shall be complied with, it shall be his duty forthwith 
to issue a writ of citation for the défendant." Act Feb. 5, 1854, p. 53 (Paseh. 
Dig. 1430). 

Article 1213 of the Revised Statutes of the State of Texas pro- 
vides : 

"If there be several défendants residing Jn différent counties, one citation 
shall issue to each of said counties." 

Article 1430 of Paschal's Digest, as it originally appeared, read 
as follows : 

"(9) It shall be the duty of the clerk, when a pétition is flled, and the régu- 
lations herelnafter provlded are complied with, to issue a wrlt or citation 
dlrected to the sheriff (or other proper officer) of the county or counties in 
which the pétition allèges that the défendants are, requiring hlm to summon 
the défendants to appear at the proper term of court, then and there to 
answer plaintiff's pétition, a certified copy of which shall accompany each 
writ or citation; and if there be more than one défendant, the clerk shall 
issue a writ or citation to each, accompanled with a copy of the pétition." 

The clerk urges in argument that at the time the Northern dis- 
trict of Texas was organized the provisions of article 1430 of Pas- 
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chal's _Dîgesf were îii force, and that, complying therewith, the 
clerk, in causes where there were more than one défendant, issued 
a writ of citation to each, accompanied by a copy of the pétition. 
He States that ever since the organization of the district this prac- 
tice has obtained, notwithstanding the adoption of the Revised Stat- 
utes of the State of Texas of 1879, which provides that where there 
are several défendants, residing in différent counties, only one cita- 
tion shall issue to each of said counties. It is urged that by rea- 
son of the fact that this has been the uniform and heretofore un- 
questioned practice, usage, and custom of this court since its créa- 
tion by congress, in 1879, it therefore forms the law of the court. 
So far as the oral argument and submitted briefs disclose, the prac- 
tice now under investigation has never been under judicial observa- 
tion in this district, and therefore has never been passed upon by 
the court, It would seem that the practice as it has obtained in 
the matter of issuing citations in civil causes has gone unchallenged 
by any litigant in this court until the présent time. The fact that 
the clerk, in his ministerial capacity, has issued process in the man- 
ner he has even for so long a term of years does not in itself endow 
his method with the sanctity of law. It is true, he has performed 
his ministerial functions with the seeroing acquiescence of the court, 
but it is apparent from the record in this case that the court has 
never been moved to investigate and pass upon this method of pro- 
ceeding. ; WhCn the court is first môved, should it deem itself 
estopped from action, and its mode of procédure settled and fixed, 
by the ministerial acts of its clerk? I think not. The provisions 
respecting 914, Rev. St. U. S., include forms of process for com- 
mencement of suits, except as to signature, which is provided for 
by section 911, Id. Brown v. Pond (D. C.) 5 Fed. 37; Ricard v. 
Inhabitants of New Providence, Id. 434. In the case of Nudd v. 
Burrows, 91 U. S. 426, 23 L. Ed. 286, Mr. Justice Swayne, deliver- 
ing the opinion of the court, says of section 914: 

"The purpose of the provision Is apparent on Its face. No analysls is 
necessary to reaçh It It was to bring abbut, uniformity In the law of pro- 
cédure In the fédéral and state courts of the same locality. It had its 
orlgln in the Code enactments of many of the states. While In the fédéral 
tribunal the common-law pleadings, forms, and practice were adhered to, in 
the state courts of the same district the simpler forms of the local Code 
prevalled. This Involved the neeesslty on the part of the bar of studying 
two distinct Systems of remédiai law, and of practicing aecordlng to the 
wholly dissimilar requirements of both. The inconvenience of such a state 
of things is obvions. The evU was a serions one. It was the aim of the 
provision in question to remove it This was done by brlnging about the 
conformlty tn the courts of the United States which It prescrlbes. The 
remedy was complète." 

The purpose of the enactment is clearly bénéficiai and salutary. 
Its observance has resulted advantageously to courts, bars, and liti- 
gants. By its terms it only assimilâtes the practice in the fédéral 
courts to that of the state courts "as near as may be." Whalen v. 
Sheriden (C. Ç.) 10 Fed. 66i2. It is not as near as may be pos- 
sible, nor as near as mày be practicable. This indefiniteness gives 
the judge power to reject any subordinate provision which in his 
judgment will unwisely incumber the administration of the law, or 
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tend to defeat the ends of justice. Railroad Co. v. Horsf, 93 U. S. 
291, 23 L. Ed. 898; Hat Sweat Mfg. Co. v. Davis Sewing Mach. 
Co. (D. C.) 31 Fed. 296. 

Article 1213, Rev. St. Tex., heretofore qùoted, provides that, 
where there are several défendants residing in différent counties, 
one citation shall issue to each of such counties. The suprême 
court of Texas has held that two or more défendants residing in 
the same county may be included in one citation. Carson v. Dal- 
ton, 59 Tex. 500. The Texas législature, in adopting the provi- 
sion in relation to the issuance of one citation to a county where 
several défendants to an action réside, to that extent altering the 
provisions of article 1430 of Paschal's Digest, undoubtedly moved 
in the interest of economy, and to decrease the costs of litigation. 
The provision is not impracticable, and materially assists in the 
direction intended, as is made manifest in the case now under 
considération. Hère 18 défendants in a suit resided in Parker 
county, Tex. Eighteen original citations were issued by the clerk, 
and 18 copies thereof; an original and copy being served on each 
of the défendants. The clerk's costs for this method of procédure 
vk'ere $18, whereas, if the provision of the Texas statute had been 
followed, it wrould hâve resulted in costs to the clerk of $1. I am 
not prepared to say that by foUowing the provision of the Texas 
law with respect to the service of citation the administration of the 
law in this court would be unwisely incumbered, or that the ends 
of justice would tend to be defeated, and consequently a différent 
method, more expensive in its opération, should be adhered to. 
I cannot see any différence between the sheriff of a county taking 
in hand an original citation, with several défendants named therein, 
and serving same in turn upon each of the défendants, and making 
his return thereon, and the United States marshal going into a 
county with a citation having several défendants' names therein, 
and serving same on each in turn, and making his return thereon. 
There is no greater convenience, expédition, or certainty resulting 
from the présent mode of procédure than from that laid down by the 
Texas law. 

It is urged that the plaintiffs herein should be estopped from 
complaining of the action of the clerk, because at the time of the 
filing the original pétition, being charged with the knowledge of 
the practice, usage, and custom of the court, they did not request 
or instruct any change in the practice and procédure, but in the 
prayer for the process in the original pétition used the foUowing 
words: "Petitioners pray the usual process hereof, and for judg- 
ment against each of said défendants." Litigants filing their cases 
in this court hâve a right to pray for the usual process to issue in 
their cases, and to rely upon the presumption that the usual process 
of this court is the process provided by the Revised Statutes of 
the State of Texas in civil causes, and not process peculiar to this 
court, unless it has been necessary to alter the form of process 
in order to meet conditions différent from those existing in state 
courts of record. No sufficient reason has been presented to the 
court for the variance in the practice now existing between the fed- 
, 112 F.— 3 
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eral and; ^ate courts with respect to the raatter under investiga- 
tion. The first objection of plaintiffs to the taxing of the clerk's 
costs is sustained, and the costs for but one citation, including the 
names df ail of the défendants iii said cause, will be allowed the 
clerk. It being necessary to issue but one citation, instead of i8 
citations, it foUows that it was necessary to iîle but one citation ; and 
therefore the clerk will be allowed for the filing of but one citation, 
and the fées for the filing of the remaining 17 citations will be dis- 
allowed. The derk will be allowed for entering return on one cita- 
tion, and will be disallowed for entering the return on the remain- 
ing 17 citations. 

The third contention of the plaintiffs, to the effect that the clerk 
has charged $1.80 more for copy of plaintiffs' pétition than allowed 
by law for copies issued with certificate and seal, is not well taken, 
as will be evidenced by an examination and count of the folios of 
plaintiffs' pétition. 

The plaintiffs' objection to the charge for making of final record 
in said cause is not well taken, as the making of such final record 
is required of the clerk by a standing rule of this court entered No- 
vember 22, 1887. Also see The Thomas Fletcher (C. C.) 24 Fed. 
481. 

The court is of the opinion that the charge made by the clerk 
for filing attorneys' receipts for file papers in the case, which are 
being withdrawn from the clerk's office, and for canceling receipt 
on return of papers, is a proper charge, and one which should be 
allowed. It is proper that a receipt which remains in the clerk's 
office in lieu of the file papers of the case should be a file paper, 
and that the clerk should not be compelled to prépare or care for 
that paper or cancel same without being compensated therefor at 
the legaJ rate. A receipt for the file papers in a case, under the 
System which prevails in Texas of permitting attorneys to with- 
draw file papers from the court, proves often a record of great 
value in determining important rights of parties on both questions 
of merit and procédure. 

Complaint is made of the charge of 25 cents for filing and en- 
tering plaintiffs' pétition, it being alleged that the law allows but 
10 cents for this service. The clerk avers that under the practice 
of this court he is required to enter upon the file docket certain 
memoranda,- one of which is the number, style, etc., of the case, 
aiid that a fee of 15 cents is allowable therefor under the law. This 
service is exacted of the clerk by the method of procédure and 
practice obtaining in this court, and légal allowance is therefore 
permissible and right. The court is of the opinion that it is proper 
for the clerk to make a file paper of a letter from one of the par- 
ties asking for the issuance of subpœnas, as this is for the protec- 
tion of the clerk and ail parties at interest; also that the charges 
in this case for the entering of return upon a subpœna, for the filing 
of complète draft of judgment, and for the issuance of the first 
and alias writs of possession, were proper and correct. 

The costs in this case will be retaxed in accordance with the 
views herein expressed. 
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TEXAS & P. BY. 00. v. BEHYMBR. 

(Circuit Ctourt of Appeals, Fifth Circuit December 3, 1901.) 

Appbal— Rkvibw— Waivbr of Erhok. 

Where no request was made to take from the jury the question of the 
négligence of a rallroad company in tlie liandling and opération of its 
train at the tlme of tlie injury of a plaintiff, alleged as one grouud of 
recovery, the submission of such question to the jury Is not a ground for 
reversai, although défendant may bave been entitled to such an instruc- 
tion imder the évidence. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

T. J. Freeman, for plaintif! in error. 
Cône Johnson, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The gênerai charge requested in favor of the 
défendant in the court below was properly refused, because, if for 
no other reason, there was évidence tending to show that the de- 
fendant railway company was négligent in regard to the apphances 
furnished, — that is to say, in regard to the spike protruding from 
the roof of the car from which Behymer fell, — which négligence 
tended to contribute to Behymer's injury. No request appears to 
hâve been made to the trial judge to take from the considération 
of the jury the question of négligence of the railway company in 
handling and operating the train, on the ground that the undisputed 
évidence shows that the train was handled in the usual, proper, and 
customary manner. There seems to hâve been considérable, if not 
conclusive, ground for such request, but we cannot go beyond the 
record. On the other errors assigned, we do not find that the trial 
judge erred to the préjudice of the plaintiff in error. 

The judgment of the circuit court is afiSrmed. 



McFADDEN et al. T. UNION ASSUR. SOC. SAME v. LAW UNION & 

OROWN INS. CO. SAME v. MANCHESTER ASSUR. 00. 

SAME V. ATLAS ASSUR. 00. 

(Circuit Court, B. D. Pennsylvanla. December 0, 190L) 

Nos. 64-67. 

Inbubancb — Action on Policies— Evidbncb Considbbed. 

In actions on Insurance policies covering "cotton, * • • the prop- 
erty of the assured, * ♦ * or sold but not delivered," whlle afloat 
in transitu in any of certain deslgnated ports, but not to cover "goods on 
■which at the tlme of any flre there ma:y be any marine, inland or trans- 
portatlon Insurance," to recover for cotton bumed whlle on a llghter 
in one of the designated ports being transferred to an océan steamshlp, 
évidence consldered, and Iwld not to sustain the défense that at the tlme 
of the flre the cotton had been sold and delivered to a purchaser, so as to 
brlng it within the terms of a marine policy held by such alleged pur- 
chaser, but to show that it was thèa the property of the assured, and 
etrictly within the terms of the policies sued on. 
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At Law. Actions on insurance policies. On motion by défend- 
ants for judgment notwithstanding the verdict. 
John G. Johnson, for plaintifïs. 
Richard C. Dale, for défendants. 

DALLAS, Circuit Judge. Thèse are actions on four identical 
policies of insurance, issued by the respective défendants to the 
plaintifSfs, "on cotton and other vegetable fîber, the property of the 
assured, or held by the assured in trust or on commission, or on 
joint account with others; or sold, but not delivered, while con- 
tained in ail or any of the brick, stone, or frame warehouses, stor- 
age stores, and sheds, and while in transitu in or on any of the 
streets, yards, wharves, piers, and bulkheads, and also while in cars 
on tracks (excepting in grain elevators) in New York, Brooklyn, 
Jersey City, Hoboken, and Weehawken, and on Staten Island and 
Black Tom Island, and while afloat in transitu in the ports of said 
cities, subject to the following conditions of coinsurance and ex- 
ceptions named below; * * * This policy does not cover, in 
whole or in part, goods on which, at the time of any fire, there 
may be any marine, inland, or transportation insurance." While 
thèse policies were in force the plaintiffs caused a considérable quan- 
tity of cotton to be taken, on a lighter employed by them, from 
warehouses in Brooklyn to a pier of the North German Lloyd 
Steamship Company at Hoboken. The lighter arrived at the pier 
shortly after noon on June 28th, and made fast thereto near the 
stern of the steamship Maine, by which the cotton was to be trans- 
ported to Bremen. The master of the lighter promptly reported to 
the agents of the ship, a,nd delivered to them the customary papers 
entitling him to hâve the cotton accepted for carriage. Thereupon 
they told him to keep the lighter where she then was, to await the 
readiness of the vessel to receive the cotton, and accordingly she 
was retained at the pier until about i o'clock p. m. on the 30th of 
June, when, by direction of the représentatives of the ship, a tug 
supplied by them brought her alongside the Maine, and the transfer 
of the cotton was then commenced, and was still progressing, when, 
at about 4 o'clock in the afternoon, a fire broke out upon the steam- 
ship, and the cotton, not only thàt portion of it which had been 
placed aboard the ship, but also that which was still on the lighter, 
was consumed. The plaintififs' claim is only for the loss occasioned 
by the destruction of the cotton which had not been transferred, 
and the question for décision is whether that cotton was or was 
not, in view of the uncontroverted facts, covered by the policies 
puéd on. The several défendants contend that it was not, and, as 
supporting that contention, their counsel bave affirmed, as "the 
fundamental proposition, that thèse policies did not cover cotton 
aftfer its légal delivery to the océan carrier," and they hâve argued 
that what was actually donc constituted a delivery to the steam- 
ship Company, and that, that company being the océan carrier, de- 
livery to it was, in légal effect, a delivery to one Scheibler, who, 
as was alleged, had purchased the cotton in question from the 
plaintifïs. This argument is founded upon the fact that the insurance 
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was only "on cotton * * * the property of the assured, * * * 
or sold, but not delivered," and upon the provision of each policy 
that it should not cover "goods on which at the time of any fîre 
there may be any marine, inland, or transportation insurance," there 
having in fact been, at the time of the burning of the Maine, an out- 
standing policy of insurance of the Rheinisch Westfalischer Lloyd, 
in favor of the said Scheibler, which contained a clause as foUows : 

"(b) As regards cotton bought by the BaumwoU Manufactur voo Oarl 
Scheibler from a shipper In the Interlor, and the insurance on which the shlp 
per has covered from the interior to the port of shipment, or, in other words, 
"Which has not been reported to the Rheinisch Westfalischer Lloyd In M. 
Gladbach as includlng country damage, the insurance to commence at the 
moment the captain of the steamer on which the cotton is to be shipped to 
Europe has glven his recelpt, notwithstanding the fact that the cotton Is not 
on board, but on the quay. In either case, the Rheinisch Westfalischer 
Lloyd in M. Gladbach will not be liable for country damage, neither the In- 
terior risk, and while the cotton is being transported by river boats." 

The position taken by the défendants has, I believe, been ac- 
curately stated. In my opinion, it is untenable. It dépends for 
its support upon the supposed existence of a fact the nonexistence 
of which has been conclusively established. The cotton in ques- 
tion had not been sold to Scheibler. The plaintifïs had, it is true, 
sold to him a certain number of unidentified baies, but they had 
not undertaken to deliver to him this particular cotton, and no 
title thereto or property therein had, in any manner, been vested 
in him. It was therefore, at the time of the fire, "the property of 
the assured"; and, being also "afloat in transitu" in one of the 
specified ports (a phrase to be read in connection with "wharves, 
piers, and bulkheads," etc.), it is manifest, I think, that it was within 
the very terms by which the subject-matter and scope of the in- 
surance were defined. 

The same considération is décisive also of the défense based upon 
the clause which excluded from the opération of thèse policies 
goods on which there might be other insurance; for, of course, if 
Scheibler was not the owner of this cotton, the policy which he 
held did not, and could not, cover it. 

The conclusion which I hâve reached upon the point which has 
been adverted to renders the discussion of any other question un- 
necessary. 

The défendants' motion for judgment notwithstanding the verdict 
îsi denied. 



WESTERN UNION TEL. 00. T. BOSTON SAFE DEPOSIT & TRUST CO. 

BOSTON SAFE DEPOSIT & TRUST CO. v. WESTERN UNION TEL. 00. 

(Circuit Court of Appeals, Second Circuit November 18, 1901.) 

Nos. 13, 14. 

1. MORTOAOB FOKECLOSURB— CONTRACTS OF ReCEIVBR. 

A contract made by a receiver appointed in a foreclosure suit, wIth the 
approval of the court, leasing property involved In the suit pending ita 
sale, is binding on the mortgagee, although it is not a formai party 
thereto. 
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g. SaMB— LbaSB Oï" PkOPÉBTY BT RECEIVBn— Rights oî" Lbssbe. 

In a suit to foreclose a mortgage on the property 6f a telegraph com- 
: panif, the mortgagee claimed, as Included In th« mortgage under an after- 
acquired property clause, six wlres, whlcli had been strung on the pôles 
of the mortgagor by a second company. A recelver appointed In the suit 
took possession of the property, and leased the same to complalnant, 
who pald rental therefor. On final hearlng, the owner of the six wlres 
was adjudged entltled to remove the same, but on its application they 
were permltted to remaln untll the sale, on its glvlng a bond to the 
mortgagee for the payment of rental, whlch It subsequently pald to the 
mortgagee. Beld, that the fund so recelved belonged to complalnant as 
lessee. 

8. Trusts— Relation of Trostbb to Thied Parties. 

I>efendant, which was mortgagee of a telegraph Une and complalnant 
in a suit to foreclose the mortgage, recelved a sum paîd by a second tele- 
graph Company, under an order of the court, as rental for the use of the 
pôles for certain of Its own wires durlng the pendency of the suit. The 
recelver appointed in the suit had previously, wlth the approval of 
the courte leased the Une, pending the suit, to complalnant, without any 
réservation as to the wires of the second company, whlch were claimed 
by défendant as included in the mortgage, and recelved the rental there- 
for. Défendant refused to pay over to complalnant the sum so received, 
and complalnant recovered the same by suit BelS, that défendant, 
while' trustée for the mortgagee bondholders, was not a trustée of the 
fund so recelved in such sensé that it was entltled to deduct therefrom 
the expenSéë Incurred in defending the suit, but that as to complalnant 
it was merely a depositary, and chargeable wlth the costs resulting from 
Its wrongful refusai to account, the same as any other litigant. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 
See 8; Fed. 788 ; 104 Fed. 580. 

William G. Wilson, for Boston Safe Deposit & Trust Co. 
Rush Taggart, for Western Union Tel. Co. 

Before WALIvACE and LACOMBE, Circuit Judges. 

, WALLACE, Circuit Judge. If the Western Union Telegraph 
Company was entitled to aU revenues arising from the use of the 
line of pôles from Cleveland to Chicago for supporting the six 
wires strung thereon by the Bankers' & Merchants' Telegraph Com- 
pany, we are unable to doubt that it was entitled to the recovery 
adjudged to it by the decree of the court below. The question 
dépends upon the true meaning of the agreement of July 10, 1885. 
The agreement, in effect, constituted the Western Union Telegraph 
Company a lessee of the mortgagee to take possession of the mort- 
gaged property and manage and operate it pending a foreclosure 
sale. By its terms the Western Union Telegraph Company was to 
pay a specified, sum in the nature of rental for the property, and 
was to receive for its own benefît ail the revenues and profit. The 
agreement having been made with the approval of the court by 
the receiver appointed in the foreclosure action, the mortgagee was 
fully bound, although not a formai party to the instrument. Porter 
v. Sabin, 149 U. S. 473, 13 Sup. Ct. 1008, 37 L. Ed. 815. It was 
tindoubtedly the meaning and purpose of that agreement to secure 
to the Western Union Telegraph Company, for the time therein 
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mentioned, the enjoyment, net only of ail the revenues and profits 
which it might be able to dérive from the possession and control 
of the property described in the mortgage made by the American 
Rapid Telegraph Company, as in esse, but also ail which it might 
be able to dérive from the possession and control of the rest of the 
property which was claimed by the mortgagee to be subject to the 
lien of the mortgagee. The mortgagee claimed that the Une of 
pôles from Cleveland to Chicago, and ail the wires strung thereon, 
among them the six wires which had been strung by the Bankers' 
& Merchants' Telegraph Company, were included in the grant to 
the mortgagee, under those provisions which made the mortgage a 
lien upon after-acquired property. Pursuant to the agreement the 
Western Union Telegraph Company was prornptly put into pos- 
session of the line of pôles, and four of the ten wires strung there- 
on, but, the right of the mortgagee to hold and retain the six strung 
wires being in dispute, possession of those wires was not specifically 
turned over to the Western Union Telegraph Company. Subse- 
quently, in an action in equity brought by the mortgagee to dé- 
termine, among other things, whether the pôles and the strung 
wires thereon, including the six wires, were its property, because 
subject to the grant in the mortgage, or whether they were the 
property of the United Lines Telegraph Company as the successor 
in title to the Bankers' & Merchants' Telegraph Company, and in 
decreeing a foreclosure sale under the mortgage, the court reserved 
to the United Lines Telegraph Company the privilège of removing 
the six wires within a specified time. As a condition of extending 
the time for the removal of the wires, the court, after hearing the 
parties, made an order that the United Lines Telegraph Company 
secure by bond the payment of a specified sum, and that company 
executed the bond and retained the use of the pôles for the support 
of the six wires until a sale under the decree of foreclosure. If it 
had been adjudged that the six wires belonged to the mortgagee, 
the Western Union Telegraph Company would hâve been entitled 
to the control and possession of them, as well as of the pôles on 
which they were strung, and to collect and receive as its own their 
earnings and revenues until the foreclosure sale. 

The fund in controversy is the amount paid upon the bond by 
the United Lines Telegraph Company to the mortgagee. If the 
mortgagee had not been named as the obligée in the bond, there 
would hardly be color of plausibility to its présent contention that 
it is entitled to the money which the United Lines Telegraph Com- 
pany promised to pay for the privilège of retaining the wires on 
the pôles. But when it is considered that the bond was, in sub- 
stance, an agreement to pay rent for the temporary use of prop- 
erty which the Western Union Telegraph Company was entitled to 
possess and control, and the mortgagee was designated as the 
obligée because the bond was given as a proceeding in the suit, 
and the Western Union Telegraph Company was not a party to 
the suit, there seems to be no reason for regarding it as an obliga- 
tion, intended exclusively for the benefit of the mortgagee. We 
think it represents moneys which equitably belonged to the West- 
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ern Union Telegraph Company, and that the court below dîd not 
err in so decîding, 

By t|iç decree of the court below the fund in controversy was 
chargçd ;with the payment to the mortgagee of its expenses in the 
présent suit, amounting to $1,159.27, and the balance only was 
awarded to the Western Union Telegraph Company. This seems 
to hâve been done upon the theory that the mortgagee was a trus- 
tée, and as such entitled to be reimbursed for expenses incurred 
in good faith in the administration of its trust. A trustée seeking 
the direction and protection of the court as to the exécution of 
his trust is entitled to his costs out of the trust fund, and this ir- 
respective of the çircumstance whether he occupies the position of 
a plaintiff or a défendant. Taylor v. Glanville, 3 Madd. 176; Cur- 
teis V. Candler, 6 Madd. 123; Morrell v. Dickey, i Johns. Ch. 133; 
Wood V. Vandenberg, 6 Paige, 278. And, if trustées are brought 
before the court as necessary parties by strangers, they are entitled 
to their costs if they disclaim ail interest or yield, but if they con- 
test the suit they must, upon failure, pay costs like other parties. 
Thèse are the rules when the suit is in respect to the trust fund 
created by an express trust. 2 Perry, Trusts (4th Ed.) § 891. The 
only relation which the mortgagee sustained towards the Western 
Union Telegraph Company was that of a depositary which had re- 
ceived a sum belonging to the latter, and refused to pay it over, 
claiming that it belonged to itself. The mortgagee was a trustée 
for other persons, the holders of the mortgage bonds, and it was 
its duty to protect any fund belonging to them. It ought not, 
however, to be permitted to exonerate them at the expense of the 
party to whom the fund belonged from the conséquences of its 
own unwarranted refusai to account. The case is one where the 
trustée has no better footing than any ordinary plaintiff or de- 
fendant, "for the circumstances of the trust cannot be allowed to 
aflfect the interests of a third person." Lewin, Trusts (Dale's loth 
Ed.) § 1201. 

The decree should be modified in respect to this allowance, and 
otherwise afRrmed, and the case is remitted to the court below, 
with instructions accordingly. Costs of the cross appeals are al- 
lowed to the Western Union Telegraph Company. 

On Application for Rehearing. 

The application for a rehearing is based upon the ground that the 
décision of the court was made under a misapprehension of one of 
the controlling facts of the case, to wit, that the Western Union Tele- 
graph Company was "promptly put into possession" of the line of 
pôles. It is true that the opinion incorrectly states the fact ; but 
the fact is of no significance, except as showing the practical con- 
struction of the agreement of July 10, 1885, by the parties to it 
immediately after its exécution^ and thus bearing upon the meaning 
of that agreement. If the lessor had promptly put the lessee into 
possession of the line, it would hâve evinced quite conclusively the 
understanding of the parties that the line was included in the leased 
property. The court was led into an error by assuming that the 
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order in the foreclostire suit, made July 23, 1885, whereby the lessee 
was "let and hereby put into immédiate possession" of the Une of 

pôles (excepting the six wires), was carried into effect ; but a further 
examination of the record shows that the lessee did not actually 
obtain possession until March, 1889. In view of the orders made in 
the foreclosure action upon the consent of the mortgagee, it is not 
important that the lessee did not in fact obtain possession. The 
proceedings in that suit show that the mortgagee did ail in its power 
to put the lessee into possession. They show the récognition by the 
mortgagee that the lessee was entitled to the possession of the line 
and the rentals accruing from its use during the term of the agree- 
ment. 
The application for a rehearing is denied. 



HARDEMAN et al. v. TUKNER et aL 
(Circuit Court of Appeals, Bighth Circuit November 4, 1901.) 

No. 1,518. 

JiJBCTMENT— BONA FiDE OCCDPANT CHABGEABLE WITH RbNTAT. VALUE OF LaND 

AND Improvembnts afteb Judgment Fixing His Lien. 

After a judgment det«rinining the title in ejectment agalnst the bona 
fide occupant, and fixing his lien, under chapter 55, §§ 2645, 2646, Mansf. 
Dig. Ark. 1884, the latter is chargeable not only with the rental value 
of the land wlthout the improTements, but with the rental value of the 
land and the improvements, In any subséquent accounting between the 
parties. 
(Syllabus by the Court) 

In Error to the United States Court of Appeals în the Indian 

Territory. 

W. A. Ledbetter and S. T. Bledsoe, for plaintifïs in error. 

C. L. Herbert, Hal M. Cannon, A. C. Cruce, W. I. Cruce, Lee 
Cruce, Henry M. Furman, and James H. Mathers, for défendants 
in error. 

Before SANBORN and THAYER, Circuit Judges, and AD- 
AMS, District Judge. 

SANBORN, Circuit Judge. Is the plaintiff in ejectment entitled 
to an accounting and crédit for the rental value of the land and 
improvements, or for the rental value of the land only, against a 
bona fide occupant in possession after a judgment in favor of the 
plaintiff, which fixes the amount of the lien upon the land in favor 
of the occupant, pursuant to the provisions of sections 2645 ^^^ 
2646 of Mansfield's Digest of the Statutes of Arkansas of 1884, in 
force in the Indian Territory? The statutes of Arkansas provide 
that, in an action of ejectment against a bona fide occupant, the 
latter shall be entitled to the value of his improvements and his 
taxes (section 2644), ^"d then they read : 

"Sec. 2645. The court or jury trying such cause shall assess the value of 
such improvements in the same action in which the title to said lands is ad- 
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Jpdlçate^;, and on sucb triai tba damages sustaîned by the owner of the 
lalidâ.fttJip Waste, ànd sucih mesne profits as may be allow^ed by law, shall 
alsd bé adsessfefl, and If thé mlue of the Improvements made by the occupant 
anà thte taxes pald as aforesald shall exceed the amount of sald damages 
and mesne profits combined, the cQurt shall enter an order as a part of the 
final judgptent providing that no writ shall Issue for the possession of the 
lands m faror Of the successful party uûtll payment has been made to such 
occupant of thë balance due hlm for such improvements and the taxes paid; 
and such amount shall be a lien on the said lands, whlch may be enforced 
by equItaWe proceedings at any tJBie wlthin three years after the date of 
such Judgment, 

"Sèe. 2.G46. In recoverleç agalnst such occupants no acçount for any 
mesnô profits shall be allowed unleSS the same shall havë accrued within 
three years hext before the commencement of the suit In whlch they may 
be cîalmed." 

In an action of éjectaient brought by Katie Turner and Hattie 
Belle Samuels, the défendants in error, against J. F. Hardeman, 
T. E. Hardeman, and Samuel Daube, a judgment was rendered in 
the United States cpurt on Novembpr II, 1895, under the provisions 
of the statutes quoted above, that the plaintiiïs were entitled to 
the possession of certain real estate in the Indian Territory, but 
that the défendants had a Hen thereon for $1,340.67 for improve- 
ments made and taxes paid by them vfhile they were bona fide 
occupants under the law. The défendants made no effort to fore- 
close their lien under section 2646, and thereupon the plaintiffs ap- 
pHed to the United States court in February, 189g, for the issue 
of the writ of restitution on the ground that the défendants had so 
long occupîed the premises that their rental value had already ex- 
ceeded the àriiount of their lien fôr improvements and taxes. Upon 
this application the court adjudged that the premises had been oc- 
cupied by the défendants from the time of the judgment, in 1895 ; 
that the rental value thereof had been $30 per month ; that the 
plaintiffs were entitled to crédit in the accounting for thèse rents, 
and interest upon them at 6 per cent, per annum from the time 
they respectively fell due; that the défendants were entitled to 
crédit for the $1,340.67, and interest thereon at the same rate from 
the date of the entry of the former judgment ; that under this method 
of accounting there still remained owing to the défendants the sum 
of $188.68; that upon the payment thereof by the plaintiffs a writ 
of restitution should issue; and that in the event that this amount 
should, not be paid by the plaintiffs a writ of restitution might issue 
as soon as the rental, at the rate of $30 a month from the time of 
the entry of tibis judgment, ambunted to $188.68. This judgment 
(58 S. W. 562) was removed by appeal to the United States court 
of appeals in thé Indian Territory for review. That court adjudged 
that the pajrties be permitted to come into the court below and 
make a propér showing regardihg any trifling différence that might 
exist between the actual rental value of the premises from the time 
the judgment of 1899 Avas rendered until the rental value amounted 
to $188.68, and writh this modification it affirmed the judgment be- 
low. This judgment of the court of appeals is attacked in this 
ccurt on three grounds : (i) That the défendants should hâve been 
eha;rged with the rental value of the land without the improvements. 
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instead of with the rental value of the land and the improvements ; 
(2) that compound interest on the rental value prior to the entry 
of the judgment of 1899 should not hâve been allowed; and (3) 
that the United States court should not hâve determined the rental 
value of the premises for any tirae subséquent to the entry of the 
judgment of 1899. 

The plain reading of the statutes of Arkansas, and the theory 
of the proceedings in ejectment which are regulated thereby, con- 
clusively answer the first objection. The theory of the proceeding 
in ejectment, under thèse statutes, is that the judgment therein shall 
détermine the title of the reàlty ; that, if this title be found to be 
in the plaintifï in the action, the balance due the bona fide occupant 
for his improvements and taxes shall also be determined; and that 
this balance shall constitute a Hen on the lands, which may be fore- 
closed like a mortgage. The statute provides that no writ in favor 
of the plaintifï shall issue for the possession of the lands until pay- 
ment has been made to the occupant of the balance found due him, 
and that this amount shall be a lien on the lands, which may be 
enforced by équitable proceedings within three years after the date 
of the judgment. It also provides that in any such équitable pro- 
ceedings the court may allow to the owner of the lands, as a set- 
off against the value of such improvements and taxes, the value of 
ail rents accrUing after the date of the judgment in which it has 
been allowed. Thus the title is declared to be in the plaintifï; the 
lien for the improvements, in the occupant. In this way the plain- 
tiff is given the right to pay the hen, and to redeem his land and 
improvements from the claim of the occupant; and the occupant 
is permitted to foreclose his lien, and to subject the entire estate, 
consisting of both land and improvements, to sale, in order to pay 
the différence between the amount of his Hen and the rental value 
of the property between the date of the judgment in ejectment 
and that of the decree of sale. Throughout the entire proceeding 
the statute treats the land and the improvements as a single entity, — 
one pièce of real estate; vests the title in the owner, and the lien 
in the occupant. The necessary légal effect of thèse provisions of 
the law is to give thèse parties the same légal rights as a mortgagor 
and a mortgagee. The mortgagor may redeem. The mortgagee 
may foreclose. The mortgagee in possession is chargeable with 
the rental value of the entire realty, — ^both land and improvements ; 
and the lienor, under the statute, after the amount of his lien has 
been determined by the judgment of the court, is liable to the same 
charge. There was no error in the judgment of the court of ap- 
peals that, from the time of the adjudication of the title to the land 
and the amount of the claim of • the occupants, the latter were 
chargeable not only with the rerit of the land without the improve- 
ments, but with the rent of the entire property in their possession. 
State V. Passmore (Ark.) 33 S. W. 214. The case of Leighton v. 
Young, 52 Fed. 439, 3 C. C. A. 176, 10 U. S. App. 298, 18 h. R. 
A. 266, and the décisions of the suprême court of lowa cited by 
counsel for the plaintiffs in error, construe statutes of other states 
which hâve no provision for the création and foreclosure of an 
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équitable lîen for the amount owing to the bona fide occupant îii 
cases of tbis character, and they neither rule nor illustrate the issue 
which this case présents. 

The next objection to the judgment is Ihat compound interest 
was charged against the plaintiffs in error upon the rental value of 
the property. A careful computation of the amounts allowed dis- 
closes the fact that counsel are mistaken as to the character of this 
allowance. No interest upon interest was allowed. But simple in- 
terest upon each month's rent from the date it fell due until the 
date of the judgment was oflfset against simple interest upon the 
amount of the lien during the same time. There was neither error 
nor inequity in this method of accounting. 

The last objection to the judgment is that the United States 
court erroneously found the value of the rents for the time subsé- 
quent to its judgment of 1899 to be $30 par month. But the court 
of appeals of the Indian Territory, whose judgment we are review- 
ing, held this accounting to be erroneous, and so modified the judg- 
ment that permission was given to the parties to make any proper 
showing of the trifling différence which this error might induce. 

The judgment of the court of appeals was right, and it is affirmed. 



NATIONAL NICKEL CO. v. NEVADA NICKEL SYNDICATS, Limited. 

(Circuit Court of Appeals, Nlnth Circuit October 14, 1901.) 

No. 693. 

1. Bjectment— Défenses— Equitable Estoppbl. 

The défense of an équitable estoppel may be made in an action In 
ejectment In a court of the United States. 

8. Estoppbl— JuDiciAL Sale— Faildbe of Défendant to Object to Erro- 
KEOus Procédure. 

A défendant in a forëclosure suit In a fédéral court, who was served 
with copies of the decree and order of sale, and of the motion for con- 
firmation of the sale made thereunder, and made no objection to such 
confirmation, and took no appeal therefrom or from the decree, and who 
was also seryed wlth notice of an application by the purchaser for a 
wrlt of assistance, and made no objection to its issuance, but submitted 
to an éviction thereunder, la estopped to attack the purchaser's tltle on 
the ground that the notice of sale provided for by the decree, and which 
was followed In maklng the sale, dld not conform to the requirements of 
the fédéral statute govemlng such sales. 

S. Judgment— Pbrsons Concludeo — Collatéral Attack. 

The défendant in a forëclosure suit, In which the court had jurlsdlc- 
tlon of the parties and the subject-matter, and who took no appeal from 
the decree or order conflnning the sale made theretmder, is concluded 
thereby, and cannot attack the «same coUaterally by an action In eject- 
ment against the purchaser to recever the property. 

In Error to the Circuit Court of the United States for the District 
of Nevada. 

This case Is brought Into this court upon wrlt of error to reverse the judg- 
ment of the Dnlted States circuit court for the district of Nevada, entered in 
favor of the défendant In error In an action in ejectment. 106 Fed. 110. 
The plalntlff In error wae the owner and in possession of certain lands and 
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mînlng daims sltuated in the state of Nevada. This property was mortgaged 
to the défendant in eiTor. In a foreclosure suit on said mortgage a decree 
was entered on August 12, 1899, directing the sale of tlie property by a spécial 
master duly appointed for that purpose. Nevada Nicliel Syndicate v. Na- 
tional Nickel Co. (C. O.) 96 Fed. 133. On August 15, 1899, a certified copy of 
this decree of foreclosure and sale was personally served upon the managing 
agent of the plaintifif in error and upon its attomey. This decree was erro- 
neously drawn, in that it followed the provisions of the state statute with 
respect to the time of advertisement, requiring publication for 20 consécutive 
days, instead of the provisions of the United States statute, which directed 
publication once a week for four weeks. The prop«rty was advertised for 
sale in accordance with the decree, and the sale made on December 9, 1899; 
the défendant in error becoming the purchaser of the property, and receiv- 
ing from the spécial master a certificate of sale. The sale was in due time 
confirmed by the court, after notice to the plaintiff in error, and, no rédemp- 
tion of the property having been made within the statutory period, the 
spécial master on the 3d day of August, 1900, executed a deed of the prop- 
erty Involved to the défendant in error, in conformity with said decree of 
foreclosure and order conflrming said sale. In the meantime, on December 
13, 1899, the défendant in error had been put In possession of the property 
by a wrlt of assistance. The plaintiff in error brought this suit In ejectment 
against the défendant in error on September 12, 1900, to recover possession 
of the property. The défendant in error, in its amended answer, sets up as 
a défense to the action the decree of foreclosure and sale above described; 
the sale of the property as made by the spécial master appointed by the court 
after due notice to the plaintiff in error; the conveyance of the property by 
the spécial master to the défendant in error by deed of conveyance duly 
acknowledged, after the period for rédemption had expired; the application 
of the défendant iu error to the court for a writ bf assistance after notice 
to the plaintiff in error that such application would be made; the hearlng of 
the application by the court; the action of the court orderlng the writ to is- 
sue, and the exécution of the writ; the éjection of the plaintiff in error from 
the premises, property, and real estate described in the complaint in the 
présent action; and the entry and possession of the défendant in error. To 
this amended answer the plaintiff in error interposed a demurrer on the 
gênerai ground that the facts stated in the answer did not constitute a 
défense to the action, and demurred speciflcally to that part of the answer 
relating to the provisions of the decree providlng for a writ of assistance, 
the action of the court In issuing the writ, the éjection of the plaintiff in 
error, and the entry and possession of the défendant in error under said 
writ. The spécial demurrer is placed upon the ground that the défendant is 
not entitled to plead or set up an équitable défense or a right in equity as a 
défense to the action. The cause proceeded to trial, resulting in a judgment 
in favor of the défendant in error. Plaintiff In error now seeks to reverse 
this judgment. The assignments of error are directed to the action of the 
lower court in overruling the demurrer of the plaintiff in error to the 
amended answer of the défendant in error, and to the admission in évidence 
against the objection of the plaintiff in error of the foUowing documents, to 
wit: The order conflrming the sale as made by the spécial master under the 
decree, the duplicate certificate of sale, the writ of assistance, the affldavit 
upon which the same was granted, the return of the United States marshal 
thereon, and the deed executed and delivered to the défendant in error by the 
spécial master, conveying to the défendant in error the property described in 
this action. Thèse alleged errors are ail based upon the proceedings had 
pursuant to the provisions of the decree directing the spécial master, before 
making the sale of the property, to post and publish notices of the sale 
for the period of 20 days, instead of for the period of 4 weeks, as required by 
the act of March 3. 1893 (27 Stat 751). 

G. W. Baker and T. V. Cator, for plaintiff in error. 

W. E. F. Deal and Edmund Tauszky, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 
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MORROW, Circuit Judge, after stating the foregoîng facts, deliv- 
ered the opinion of the court, 

The defflurrer to the answer was properly overruled. The gên- 
erai ruie that in actions in ejectment in United States courts the 
strict légal title prevails, to the exclusion of an équitable défense, 
as stated in Hickey v. Stewart, 3 How. 750, 11 L. Ed. 814, and 
Foster v. Mora, 98 U, S. 425, 25 L. Ed, 191, is subject to certain 
well-defîned exceptions. One of thèse is the défense of an équitable 
estoppel. This défense was sanctioned by the suprême court of the 
United States in Kirk v, Hamilton, 102 U. S. 68, 26 L. Ed. 79, and 
in some of its features that case is like the présent one. The action 
was ejectment brought in the circuit court for the District of Co- 
lumbia in 1872 by Kirk to recover possession of certain lots of land 
in the city of Washington, In 1859 ^ suit in equity had been com- 
menced against Kirk and others to obtain satisfaction of several un- 
paid judgments against Kirk, The action resulted in a decree and 
an order in 1860 that the lots described in the bill should be sold, 
or so much thereof as might be necessary for the payment of the 
complainant's claim, and others who might corne in as creditors of 
the said Kirk by pétition in the manner and form required by law 
and the practice of the court. A trustée was appointed to sell the 
property, who sold one lot, the proceeds of which were sufficient to 
satisfy the claims provided for in the bill and decree, leaving a sur- 
plus in the hands of the trustée, The sale was confirmed by the 
court in October, 1862. In November, 1863, certain creditors of 
Kirk filed pétitions seeking the payment of numerous judgments 
and claims against him. After publication of notice of thèse claims 
against Kirk and his codefendants, and no one appearing to answer 
the demands, they were taken as confessed, and referred to the 
auditor of the court, with instructions to state the trustee's account 
and make distribution of the balance of the fund in his hands. A 
report of distribution was made, showing that judgments and claims 
had been proven in excess of the fund remaining in the hands of 
the trustée. The report was approved by the court in 1864, and 
thereupon the trustée, without any further order, and by virtue of 
the original decree of 1860, advertised and sold at public auction 
the premises afterwards involved in the ejectment suit. The sale 
was confirmed by the court, and the cause referred to the auditor 
to State the account of the trustée, and report a distribution of the 
proceeds of this last sale, The report showed that upon this référ- 
ence Kirk had appeared by counsel, and, not admitting the simple 
contract debts, had required that before they should be allowed by 
the auditor they should be estabUshed by compétent proof. No 
such proof appears to hâve been ofïered. The report was confirmed, 
and, the purchase money having been paid, the trustée conveyed the 
premises to Hamilton, who thereupon went into possession, and was 
afterwards made the défendant iri the ejectment suit. In this last 
suit the plea of the défendant was, "Not guilty," and upon the trial, 
to sustain his défense, he , offered in évidence the record in the 
equity suit. The plaintiff pbjected that the record of that suit was 
insuffifcient in law to maintain the issue on defendant's behalf. The 
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record was admittèd. The verdict of the jury and judgment of thé 
court were in favor of the défendant. The case was taken to the 
suprême court of the United States upon a bill of exceptions, which 
in various forms presented the question whether the sale of the 
property by the trustée in 1864 was not a mère nuUity. Among 
other objections, it was urged that the circuit court was entirely 
without jurisdiction to make a second order of sale, and did not in 
fact assume to exercise any such power, and that, the second sale 
by the trustée having been made without any préviens order of the 
court, its confirmation and the deed subsequently made to Hamilton 
were absolutely null and void, The court held that it was unneces- 
sary to pass upon thèse several objections ; that if it were assumed 
that the record in the equity suit was of itself insufiScient in law to 
devest Kirk of title to the premises in dispute, or to invest Hamilton 
with title, the question would still remain whether the facts disclosed 
by the bill of exceptions did not constitute a défense to the action. 
In referring to thèse facts, the court said : 

"After the confirmation of the sale of April 19, 1864, before any deei had 
been made, and while the cause was upon référence for a statement as well 
of the trustée'» accounts as for distribution of the fund realized by the sales, 
Kirli, it seems, appeared before the auditor, by an attorney, and made objec- 
tion to the aUowance of the simple contract debts which had been proven 
against him in his absence. So far as the record, discloses, no other objection 
to the proceedlngs was interposed by him. TJndoubtedly he then linew — he 
must be concluslvely presumed to hâve known, after he appeared before 
the auditor — ail that had talien place lu that suit during his absence from 
the District, including the sale of the premises in dispute, which tooli place 
only a f ew months prier to his appearance before the auditor. If that sale 
was a nuUity, the court, upon application by Kirlc, after his appearance be- 
fore the auditor, could hâve disregarded ail that had been done subseauently 
to the first sale, discharged Hamilton's bond, retumed the money he had 
paid, and in addition placed Kirk in the actual possession of the property. 
No such application was made. No such claim was asserted. No effort was 
made by him to prevent the exécution of a deed to the purchaser at the sec- 
ond sale. So far as the record shows, he seemed to hâve acquiesced in what 
had been done in his absence." 

Thèse and other acts of the plaintiff of a like character were 
deemed by the court to amount to an équitable estoppel, and, as 
such, constituted a défense to the action, notwithstanding the sale 
may bave been a nullity, and the plaintiflf entitled to repudiate it as 
a valid transfer of his right of property. This case, upon the facts 
stated, is an authority in the présent case, and disposes of the ques- 
tion as to the right of the défendant to set up an équitable défense 
to the cause of action ; and it also détermines the admissibility of the 
évidence to which objection was made, and the sufEciency of such évi- 
dence to establish an équitable estoppel. In the présent case the spé- 
cial master carried out the directions of the decree of foreclosure and 
order of sale, including the direction as to the publication of the no- 
tice ; and the sale was made to the défendant in error, and confirmed 
by the court, in accordance with the ternis of the decree. It is con- 
ceded by the court below, and cannot be denied, that, had the plaintifï 
in error made objection to the order of sale at the proper time, the 
court would hâve been obliged to modify the decree, and order the 
sale of the property upon notice published and posted as required 
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by tKe act of congress; and even after sale the objedtîott wotiT3 stîll 
haVe been good, had it been made at any time before confirmation 
by the court. But although both the attorney and managing agent 
of the plaintiff in error were duly served with copies of the decree 
of foréclosure and order of sale, and were given prior timely notice 
of the hearing of the motion for confirmation of the sale, the plain- 
tjflf in error took no steps whatever toward obtaining a correction 
of the mistake in the method of. advertisement ; and it was not 
until some six months after the decree of confirmation had been 
entered, and a like period after the défendant in error had been 
placed in possession of the property as a purchaser at the foréclosure 
sale, that the attention of the court was called to the act of con- 
gress, and a motion made by the plaintiff in error to vacate the 
sale of the spécial master. The law does not permit a party to 
stand by in silence while judicial proceedings are in progress affect- 
ing his rights, and withhold objections to erroneous procédure until 
other rights hâve intervened, and then challenge their validity on 
account of such erroneous procédure. He who has been silent as 
to his alleged rights when he ought in good faith to hâve spoken 
shall not be heard to speak when he ought to be silent. Bank v. Lee, 
13 Pet. 107, 10 L. Ed. 81. 

The présent action is subject to the further objection that it is 
a collatéral attack upon the decree in the equity case, wherein the 
plaintifï in error has had his day in court. The plaintiff in error was 
the défendant in the action of foréclosure. The court had jurisdic- 
tion of the cause of action and of the défendant, and, although ail 
the proceedings prior to the decree were closely contested, no ap- 
peal was taken by the plaintiff in error from the decree of foréclosure, 
or from the order confirming the sale. There has, therefore, been 
a final détermination of ail the issues of that case, and one of the 
issues so determined was the regularity of the proceedings resulting 
in the sale of the property. The gênerai and well-settled rule of 
law in such case is that when the proceedings are collaterally drawn 
in question, and it appears upon the face of them that the subject- 
matter wàs within the jurisdiction of the court, they are voidable 
only. The errors and irregularities, if any exist, are to be corrected 
by some direct proceeding, either before the same court to set asîde 
such faulty proceedings, or in an appellate court. Thompson v. 
Tolmie, 2 Pet, 157, 163, 7 L,. Ed. 381; Voorhees v. Bank, 10 Pet. 
469, 9 t,. Ed. 490 ; Cooper v. Reynolds, 10 Wall. 308, 319, 19 L. Ed. 
931 ; Burley v. Flint, 105 U. S. 247, 26 L. Ed. 986. 

The judgment of the circuit court is aiSrmed. 
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In re BROWN. 

(tMrcnlt Court of Appeals, Flfth arcult December 8, 1901,) 

No. 1,060. 

Banbhcptct— Objections to Dibcharqe — Vérification. 

XJnder Bankr. Act 1898, § 18c, which provides that "ail pleadings set- 
ting up matters of fact shall be verlfled under oath," a speciflcation of 
objections to a banknipf s discharge is required to be verlfled by positive 
oath to the faets alleged. 

Pétition for Revision, of Proceedings of the District Court of the 
United States for the Northern District of Texas, in Bankruptcy. 

In the bankruptcy court opposition was made to the discharge of 
the bankrupt, with the foUowing afifîdavits appended thereto: 

*'I, G. S. Battle, vice président and gênerai manager of the Carter Battle 
Grocer Co., one of the petitioning creditors above named, and duly authorlzed 
to make thls oath, do solemnly swear that I am informed on reliable Infor- 
mation, and hâve good reason to believe, and do believe, that the allégations 
and statements contained in the foregoing opposition to discharge are true. 

"O. S. Battle. 
"Sworn to and subscribed before me this the 6th day of April, 1901. 

"J. H. Finks, Clerk, LSeal.] 

"By J. B. Finks, Deputy." 
"I, R. W. Floumoy, attorney of record for the applicants In the foregoing 
pétition, hereby make oath that on the admissions of the bankrupt, J. Bd. 
Brown, contained in his testimony now on file with the référée in bankruptcy 
at Fort Worth, Texas, taken on his examination at a creditors' meeting 
heretoforé held in the matter of his sald bankruptcy, and on the statements 
of wltnesses now présent before the court, and ready to testify in the matter 
of the opposition hereinbefore presented, that I hâve good reason to believe, 
and do believe, that sald Brown, bankrupt, Is guilty of the offenses charged 
in the sald above opposition to his discharge, as the spécifie grounds for sald 
opposition. R. W. Floumoy. 

"Sworn to and subscribed before me thls the 6th day of April, 1901. 

"J. H. Finks, Clerk, [Seal.] 

"By J. B. Finks, Deputy." 

The case is further stated in the following extract from the record : 
"In re J. Ed. Brown, Bankrupt (No. 203.) In Bankruptcy. 

"On the opposition of the Waples Platter Grocery Company, the Carter 
Battle Grocery Company, and Cooper Grocery Company to the discharge of 
J. Ed. Brown, bankrupt, and on the motion of trustée of sald bankrupt for 
order to compel him to pay over certain moneys to sald trustée, presented 
to me, Edward R. Meek, judge of the United States district court for the 
Northern district of Texas, sitting in bankruptcy, for hearing on the 20th 
day of April, 1901, at Fort Worth, Texas, and on the demurrers of the 
sald bankrupt to sald opposition, and sald motion of sald trustée to the 
suflacieney in law of sald opposition and sald motion. I find the following 
conclusions of fact in relation to sald proceedings: (1) That on the 7th day 
of December, 1900, sald J. Ed. Brown was adjudicated by thls court, in an 
involuntary proceeding against him, to be a bankrupt. (2) That on the 8th 
day of December, 1900, sald bankrupt flled his sehedule of assets in sald 
bankruptcy, showing, among other assets, cash on hand to the amount of 
about two hundred (¥200.00) dollars, and no more. (3) That sald bankrupt 
made oath to sald schedule of assets, declaring the sald schedule to be a 
Btatement of ail his estate In accordance with acts of congress relating to 
bankruptcy. (4) That said bankrupt bas not paid over to his trustée any 
money other than that specified in his said schedule, and on his examination 
before the référée in bankruptcy at Fort Worth, at the flrst meeting of his 
112 F.— 4 
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créditons, on the day of , 1900, stated under oath that between 

the latter part of August and the flrst of November, 1900, he had lost about 
the sum of fourthousand ($4,000.00) dollars in gamblîng, most of it in playing 
cards in îPort Worth and Dallas, Texas, and f ourteen hundred dollars of it 
in one night at cards in said city of Dallas, 1d the month of October, 1900, 
and that said money so lost was proceeds of collections and money received 
by him In hia mercantile business at Tolar, Texas, durlng the year 1900. (5) 
That said bankrupt dénies having any money In his control or possession 
ànd not pald over by hIm to his said trustée. (6) That the creditors before 
named, opposing the discharge of said bankrupt, hâve duly proven their 
claims agalnst his estate In bankruptcy. (7) That on the day of the hearing 
aforesald said opposing creditors and said trustée had in attendance before 
thls court, in the matter of said opposition, a number of witnesses, regularly 
subpœnaed for that purpose, on the application heretofore regularly made to 
this court to that end. (8) That said creditors and said trustée were, In' the 
matter of said opposition and said motion to pay over funds, prosecuting 
their said actions in good faith. The court concludes as matters of law: 
(1) That it had no discrétion to hear the testimony tendered by the said cred- 
itors and the said trustée, in the absence of spécifications of opposition by 
the said creditors, and motion by the said trustée, verifled by positive oath, 
to the existence of the facts aHeged in the said opposition and motion, con- 
stitutlng the grounds on whlch the said opposition and the said motion were 
based. (2) That under section 18c of the act of congress of 1898, relating to 
bankruptcy, the said opposition and the said motion were pleadlngs setting 
up matters of fact, and should be verifled under and by positive oath to the 
existence of the facts relied on as grounds for same. (3) That this court had 
no jurlsdletion to entertain said opposition or said motion wlthout such véri- 
fication." 

Drew Pruit, for petitioners. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The opposition to a bankrupt's discharge 
causes delay, a trial, and, naturally, expense and trouble to the bank- 
rupt, as well as costs to the estate. A vérification of such opposi- 
tion seems to be required to prevent frivolous objections and waste 
of time, and we think that èuch opposition is within the intent and 
meaning of section i8c of the bankrupt act of 1898. If a vérifica- 
tion of the opposition is required, it should be positive and certain, 
not vague and argumentative. 

The question principally argued in this court is whether the said 
section i8c is mandatory or simply directory. If mandatory, then 
the ruiing of the court as to the sufiiciency of the vérifications at- 
tached to the opposition was correct; if, on the other hand, said 
section is directory only, then it was discretionary with the judge to 
require compliance with the statute, and his ruiing requiring a véri- 
fication, and a positive vérification, is not subject to review. 

The pétition is denied. 



In re TATUM et al. 

(District bourt, B. D. North Carolina. November 29, 1901.) 

Bankrcptot— Qenbhai. AssiasMENT— Allowakcb to Assignée. 

A trustée under a gênerai assignment for the benefit of creditors, whore 

the asslgnor is adjudged bankrupt within four months after the assign- 

, ment, is entitled to an allowance from the estate for the actual and 

necessary expenses incurred in preservlng the property while in his 
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possession, but not to any allowance for hls serrices, since the assign- 
ment was an act in violation of the bankruptcy law. to which lie was a 
party. 

In Bankruptcy. On pétition of trustée under a gênerai assign- 
ment for an allowance for services and expenses. 

P. H. Williams, for trustée. 
J. H. Sawyer, for petitioner. 

PURNELL, District Judge. In July, 1901, the firm of Tatum, 
Mann & Co. made an assignment for the benefit of creditors, and 
the trustée, under said assignment, entered into possession of the 
Stock of merchandise. Shortly thereafter, on the pétition of cred- 
itors, the firm was adjudged bankrupt. Said trustée was in pos- 
session of the stock of goods 39 days, when it was taken into pos- 
session of the trustée in bankruptcy. The trustée, under the as- 
signment, now files a pétition asking that the expenses incurred in 
preserving the estate and an allowance of $2.50 per day for his 
services in this behalf be paid out of the estate, and that the court 
authorize and direct the trustée in bankruptcy to pay thèse amounts. 
The trustée in bankruptcy resists the pétition, and in answer thereto 
issues of fact are raised, but the référée does not find the facts, 
other than above stated. This court cannot pass upon thèse is- 
sues without évidence, even if it were contemplated it should do so. 
The foregoing, however, are admitted to be facts, and présent the 
questions certified by the référée upon which a décision is desired. 

Taking the inventory and preserving the estate being for the 
benefit of creditors, equity, which governs, when not otherwise pro- 
vided, in the administration of bankruptcy estâtes, would justify 
and require that a trustée or assignée under a gênerai assignment 
should be allowed actual expenses incurred. This he should itemize, 
and, if required, verify under oath, producing proper vouchers for 
money expended or expenses incurred. Such assignée is the agent 
for the bankrupt, and the estate may be taken from him by a sum- 
mary proceeding in the bankruptcy court. Bryan v. Bernheimer, 
181 U. S. 188, 21 Sup. Ct. 557, 45 L. Ed. 814. The assignment 
being an act of bankruptcy (West Co. v. Lea, 174 U. S. 590, 19 
Sup. Ct. 836, 43 L. Ed. 1098), and a fraud on the bankruptcy act, 
as contemplated therein, the assignée is a party to the wrong- 
ful act. An allowance for services rendered in furtherance of such 
wrongful act would be a violation of the spirit, if not the letter, of 
the bankruptcy law. The assignment is void, and acts done in pur- 
suance thereof confer no rights when proceedings in bankruptcy 
are instituted within four months of the date of such assignment. 

An assignée or trustée under such assignment is a party to the 
vwongful act, and cannot be allowed for services rendered in this 
behalf out of the estate in the court of bankruptcy. Such assign- 
ments are contemplated and allowed under the state law (Laws N. 
C. 1893, c. 453), but are acts of bankruptcy, under the act of con- 
gress. When proceedings are instituted in bankruptcy the state law 
is suSpended. Under the act of the gênerai assembly of North 
Carolina cited, the trustée, under an assignment therein contem- 
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plàted, is required to file an inventory, and not to dispose of any 
property within ro days of the registration of the assignment or 
deed of trust. Following the act under which he was acting, this 
trustée would hâve received suck fées as were allowed in the as- 
signment or fîxed by the clerk of the superior court, who has juris- 
diction of proceedings when an assignment or deed of trust is made 
for the benefit of creditors, closing of the estate, and discharge of 
the trust. No sale was made, so far as the record discloses, or 
other aCt done, except taking the inventory and holding the prop- 
erty. No bond given and no liability attached, except such as are 
incident to a naked trust. No allowance can be made to be paid 
by the bankrupt estate under the circumstances. The recommenda- 
tion of the référée that an allowance be made of $2.50 per day to the 
trustée under the deed of assignment is not approved. 

The cause is remanded to the référée for the First division of 
the district, with instructions to allow the trustée under the assign- 
ment the actual and necessary expenses incurred in preserving the 
estate during the time it was in his possession, and no more. 



In re KELLOGG. 

(District Court, W. D. New York. November 11, 1901.) 

No. 448. 

1. Bankbcptot— TiTLB OF Thustbb. 

The provision of Bankr. Act 1898, § 70a (5), vesting In a trustée "the 
tltle of the bankrupt * * * to ail ♦ • * property which prier 
to the flling of the pétition he could by any means hâve transferred," 
does not vest the trustée with a better tltle to property than the bank- 
rupt had, merely because he might hâve transferred a better title to a 
bona Me purchaser, 

2. SAMB— CONDITIONAIi 8ale. 

tinder Laws N. Y. 1897, c. 418, § 112, whleh makes any réservation of 
title in a condltional sale of Personal property void "as agalnst subsé- 
quent purchaserSf pledgees or mortgagees in good faith," unless the con- 
tra et Is filed for record, a trustée in bankruptcy of a condltional pur- 
chaser under an unrecorded contract, who had made no transf er by way 
of sale, pledge, or mortgage, takes no botter title than the bankrupt 
which Is subject to the lien reserved by the contract. 

In Bankruptcy. On review of décision of référée. 

Frank H. Robinson, for trustée. 
Milo M. Acker, for various creditors. 

Romer & Harrington (John Griffin, of counsel), for Berlin Mach. 
Works. 
De Merville Page, for various creditors. 

HAZEL, District Judge. This is a review of a ruling by a référée, 
holding that the title to certain machinery vested in the trustée in 
bankruptcy herein, as against the Berlin Machine Works, the ap- 
pellant on this review. 
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The facts which are necessary to be examined for the proper dé- 
cision of the question under review are undisputed. On her volun- 
tary pétition, the bankrupt was adjudicated as such on the ist day of 
March, 1901. A trustée was selected on the 22d day of March, 1901. 
He thereafter duly quahfied, entered upon the performance of his 
duties, and still continues to act as such trustée. The bankrupt con- 
ducted a planing mill at Canisteo. On October 10, 1900, the bank- 
rupt entered into a contract with the BerUn Machine Works for the 
purchase of two molders. The transaction was had with a salesman 
of the machine company. The price agreed upon was $1,850. An 
order for the machinery was signed by the bankrupt. This was 
countersigned by the salesman for the machine company. The order 
wiiich constituted the contract between the parties provided that pay- 
ment should be made within four months from the date of shipment 
of the goods in question. The contract further provided that the 
title to the property described therein, which is the machinery in 
question, should remain in the machine company until fuUy paid for. 
The order signed by Clara E. Kellogg was sent to the main ofhce of 
the company, a letterpress copy being kept by the bankrupt. The 
order received by the company was accepted. The machines men- 
tioned and described therein were shipped to the bankrupt October 
2gth and November l6th, respectively. They were in due course, 
and within a few days, received by the bankrupt, set up in her planing 
mill, and put in opération. On October sçth and November i6th 
the bankrupt delivered to the machine company two promissory 
notes, for $925 each, payable in two and four months from their re- 
spective dates. Thèse notes were given in payment for the ma- 
chinery in question. The notes were made to the order of the Berlin 
Machine Works, and contained the foUowing clause: "Title and 
right of possession of the property for which this note is given re- 
mains in the Berlin Machine Works until fully paid for." They were 
mentioned in the schedules as secured claims, the security being the 
machinery in question. Thèse notes hâve not been paid. The ma- 
chine conipany does not file a claim for the indebtedness represented 
by thèse notes, but seeks possession of the property to which they 
assert title or its value. The planing mill and machinery were there- 
after transferred by Clara E. Kellogg to the C. E. Kellogg Company. 
The transfer was thereafter attacked, as fraudulent and without con- 
sidération, by the trustée, and the entire property was reconveyed 
to him by a voluntary transfer. There is no substantial claim made 
that thèse conveyances vest the trustée with any difïerent or better 
title to the property in question than if the title had simply vested in 
him by opération of law. This phase of the question can, therefore, 
be eliminated from the discussion; as can also the question of 
whether by its érection in the mill the machinery became part of the 
realty. The controversy is as to the title of the trustée as against the 
claim of title asserted by the vendor of the machinery. There is no 
question but that at common law the title remained in the vendor as 
against ail persons. No title whatever could be conveyed by the con- 
ditional vendee. Ballard v. Burgett, 40 N. Y. 314 ; Elevator Co. v. 
Callanan, 11 App. Div. 301, 42 N. Y. Supp. 930. Any rights of the 
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Vendée or third parties, contrary to this rule of common law, must 
be found in statutory enactment. The statute of the state of New- 
York applicable to this case, and in force when the machinery was 
sold, is found in Lien Law 1897, c. 418, § 112: 

"Conditions and Réservations In Contracts for Sale of Goods and Cliattels. 
Bxcept as otherwlse provlded In this article, ail conditions and réservations 
in a contract for the conditlonal sale of goods and chattels, accompanied by 
immédiate delivery and continued possession of the thing contracted to be 
sold, to the efCect that the ownership of such goods and chattels is to remaiu 
in the conditlonal vendor or in a person other than the conditlonal vendee, 
until they are paid for, or untll the occurrence of a future eyent or contin- 
gency shall be void as agalnst subséquent purchasers, pledgees or mort- 
gagees in good faith, and as to them the sale shall be deemed absolute, un- 
less such contract of sale, containlng such conditions and réservations, or a 
true copy thereof, be flled as directed In this article." 

The claimant machine company did not comply with this statute 
prior to the date when ail the property of the bankrupt vested in the 
trustée. It must still be held, however, that, unless the trustée in 
bankruptcy can be regarded as a purchaser, pledgee, or mortgagee in 
good faith, he would not take title as against the vendor. He 
certainly cannot be classed as such. His only claim to a higher 
title than the bankrupt, as against the machine company, must rest, 
therefore, upon some provision of the bankruptcy act. This is the 
opinion of the référée, who says : 

"Relyîng on the fact that the [state] law Is opéra tive only against subsé- 
quent purchasers, pledgees, and mortgagees in good faith, it is argued on the 
part of the Berlin Company that the trustée in bankruptcy does not come 
wlthln this category, and has no standing as against the company. I 
might agrée with this contention were it not for section 70a of the bank- 
ruptcy act" 

This section, or so much of it as applies to the case at bar, reads 
as follows : 

"The trustée of the estate of a bankrupt, upon hls appointment and quali- 
fication, * • • shall be vested by opération of law with the title of the 
bankrupt, * • ♦ to ail * • • (5) property whlch prior to the flling 
of the pétition he could by any means hâve ti'ansferred or whlch might 
hâve been levled upon and sold under judlclal process against hlm." 

Counsel for trustée claims that by reason of this section the trustée 
acquires a greater title than the bankrupt himself had, to wit, a per- 
fect title, which the bankrupt, under the présent state of facts, might 
hâve transferred prior to the filing of the pétition ; that the trustée 
acquires, not the title of the bankrupt to ail his property, but the title 
which he might hâve conveyed. The most reasonable construction 
would seem to be that this section simply vests in the trustée the 
title which the bankrupt had to the property described in the section. 
It cannot be construed to grant to the trustée a higher title than 
was in the bankrupt at the time the property passed by opération of 
law to the trustée. The interest of the creditor in this property is 
afïected by no other section of the bankruptcy statute, and his claim 
must stand or fall upon its proper construction. This view has re- 
cently been upheld by the circuit cOurt of àppeals for this circuit. 

In Re New York Economical Printing Co., iio Fed. 514, the court 
said: 
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"The bankrupt act does not vest the trustée with any better right or tltte 
to the bankrupt's property than belongs to the bankrupt or to hls creditors 
at the time when the trustee's title accrues. The présent act, Uke ail pre- 
ceding bankrupt acts, contemplâtes that a lien good at that time as against 
the debtor and as against ail of his credltors shall remain undisturbed. If 
it is one which bas been obtained in contravention of some provision of the 
act which is fraudulent as to ereditors or Invalid as to creditors for want 
of record, it is invalid as to the trustée." 

The case of Chattanooga Nat. Bank v. Rome Iron Co. (C. C.) 102 
Fed. 755, seems directly applicable to the case at bar. In that case 
the court directly holds that, except in cases affected by fraud or 
illégal préférences, a trustée in bankruptcy, under the act of 1898, 
takes only the interest of the bankrupt in the assets of the estate, and 
holds such assets subject to the valid claims, liens, and equities en- 
forceable against the bankrupt. There is no claim of fraud or illégal 
préférence before the court in this case. The debt represented by 
the contract for the machines is set forth in the bankrupt's schedules 
as one secured by the machinery. The attorney for the trustée en- 
deavors to distinguish the cases applicable to the question under dis- 
cussion, decided under the act of 1867, and which were cited upon the 
argument, favorable to the contention of the creditor. The Chatta- 
nooga Nat. Bank Case, supra, says upon this point, quoting section 
70(a) of the act of 1898, and Rev. St. § 5046, which is the section ap- 
plicable under the act of 1867: 

"I am unable to see how any distinction can be drawn favorable to the 
contention of counsel for the trustée between the two acts. The purpose of 
both acts, although différent language is used, seems to be to vest in the 
trustée the title to the entire estate of the bankrupt; and no distinction can 
be pereeived which justifies the inferenoe that under the last act the trustée 
takes the property of the bankrupt as an innocent purchaser, without notice, 
and that in the former he did not" 

The cases, under the act of 1867, seemed ail to agrée that no title 
would pass to the trustée superior to that of the bankrupt in a 
similar case, where the title to property under a conditional sale is 
governed by similar statutes. 

In the case of Casey v. Cavaroc, 96 U. S. 467, 24 L. Ed. 779, the 
court says : 

"Where the légal or équitable property in a security passes, and there 
is no express law Invalidating the transf er, the créditer will be entitled to hold 
it as well against the assignée or receiver as against the debtor, because the 
assignée only takes such title as the debtor has at the time of the assign- 
ment or insolvency." 

See, also, Casey v. La Société de Crédit Mobiher, 2 Woods, 77, 
Fed. Cas. No. 2,496; In re Lyon, Fed. Cas. No. 8,644. 

The case of In re Tatem' (D. C.) 6 Am. Bankr. R. 426, iio 
Fed. 519, cited by counsel for trustée, was decided in North Caro- 
lina. In that state the local law provides that a contract for a 
conditional sale of personal property, in which the title is retained by 
the bargainor, must be registered in the same manner, and with the 
same légal efïect, as is provided for chattel mortgages. The ques- 
tion, therefore, présents in that case a différent aspect than hère, 
where a différent rule is made by state législation for conditional 
sales and chattel mortgages. Thus, in that case, contract of condi- 



56 112 FEDERAL EEPORTER. 

tîonal sale of the goods in question, unrecorded, was held void as 
against .«"ëditors, the same as a chattel mortgage. Such is not the 
law in the state of New York, as has already been seen in the statute 
quoted. In re Booth's Estate (D. C.) 98 Fed. 975, relied upon by 
counsel for the trustée, is not analogous. That case was decided un- 
der section 67(a) of the bankruptcy act. The court says (page 976) : 
'"The bankrupt act provides that clalms whlch for want of record or other 
reasons would not hâve been valld liens as against the claims of creditors 
o£ the bankrupt shall not be liens against hls estate." 

In that case a chattel mortgage of which enforcement was sought 
as against the trustée was not filed. The court held it void against 
creditors. In re Yukon Woolen Co. (In re Legg; D. C.) 2 Am. 
Bankr. R. 807, 96 Fed. 326, is a Case relied on by counsel for the 
trustée. It is true that Judge Townsend there said that by reason 
of section 67(a) and section 7o(a) the trustée had greater right than 
the assignée under the act of 1867. Nevertheless that case was 
where the trustée claimed against a creditor who asserted title to 
certain property held by the bankrupt under a conditional sale agree- 
ment. This was not properly recorded. The Connecticut statute, 
under which the rights of the creditors were to be determined as 
against any rights secured by law to the trustée, expressly provided 
that a conditional sale of property, not made in conformity with the 
provisions requiring the contract to be in writing and to be recorded, 
shall not exempt such property from attachement and exécution for 
the debts of the vendee. 

The title of the claimant machine company is unafïected, as to the 
creditors of the bankrupt, by its failure to record its contract with 
the bankrupt. Its title is therefore good as against the trustée, un- 
der a reasonable construction of section 70 and section 67. The 
property appears to hâve been sold ; no payments hâve been made 
to apply on the contract for the machines. 

The order of the référée is reversed, and an order may be entered 
directing the trustée to turn over the machines to the Berlin Machine 
Works, or, in the event that they hâve been disposed of, the trustée 
may turn over to the company the sum of $1,200, which, from the 
évidence taken .before the référée, appears to be their reasonable 
value. 



In re CHBQUASSET LUMBEB CO. 

(District Court, S. D. New York. December 3, 1901.) 

1. Bankbuptct— Vérification of Pétition. 

The vérification of a pétition in Involuntary bankruptcy is a formai 
matter, and not jurisdlctlonal. 
8. Samb— Vérification by Agent. 

Where the petltlonlng creditors lu a pétition In Involuntary bank- 
ruptcy are ail corporations, a vérification of the pétition by thelr attor- 
neys, shown to be duly autborized thereto, and to be the persona most 
fully acqualnted \rlth the facts, is sufildent 

In Bankruptcy. On motion challenging sufficiency of vérifica- 
tion of involuntary pétition. 
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William H. Janes, for bankrupt. 
Henry Melville, for creditors. 

ADAMS, District Judge. This is a motion to set aside the sub- 
pœna, pétition, and ail proceedings upon the ground that the péti- 
tion is not signed by the petitioners named in the pétition, and is 
not signed or verified in the manner prescribed by law. The pro- 
ceeding was instituted by three creditors, viz. the First National 
Bank of Cincinnati, Ohio, the Second National Bank of Cincinnati. 
Ohio, and the Fifth National Bank of Cincinnati, Ohio, ail corpo- 
rations organized and existing under the laws of the United States, 
The pétition sets forth the necessary facts required in an involun- 
tary pétition and is signed as foUows: 

"The PMrst National Bank of C51nclnnatl, Ohio. 
"The Second National Bank of Cincinnati, Ohio. 
"ïhe Fifth National Bank of Cincinnati, Ohio. 

"By Henry Melville, Petitioners' Attomey." 

The vérifications are as follows : 

"United States of America, Southern District of New York, City, County, 
and State of New ïork — ss.: On this 14th day of November, 1901, before me 
personally appeared Charles M. Leslle and John Ledyard Lincoln, who sev- 
erally made solemn oath: That they are attomey s and counselors at law 
of the suprême court of the state of Ohio and of the district, circuit, and 
circuit court of appeals of the Southern district of Ohio, and that said John 
Ledyard Lincoln is a counselor at law admitted to practice in the suprême 
court of the United States, and that they are the attomeys and agents of the 
said petitioners In ail matters recited in and relating to the sald pétition. 
That they bave read the foregoing pétition, and know the contents thereof, 
and that the facts stated therein are true. That their sources of informa- 
tion and the grounds of their belief are, among other things, examination 
of the original notes recited in the said pétition; examination of the books 
of the said the Ohequasset Luraber Company, now in the possession of the 
said receiver, Eugène F. Perry, at 66 Broadway, in the city, county, and state 
of New York; statements made to them by the oiHcers of the said petltion- 
ing banks and by the said receiver. That the reason this affidavit is madé 
by the said Leslie and Lincoln is that each of the said petitioners is a cor- 
poration organized under the laws of the United States, having its only office 
and place of business in Cincinnati, Ohio, more than 100 miles trom the city 
of New York, and having no oflicer within this judicial district; and that 
they bave full authority from the said petitioning banks, and bave been 
authorized by them to make this aifldavlt. Charles M. Leslie. 

"John Ledyard Lincoln. 

"Swom to before me this 14th day of November, 1901. 

"John A. Valentlne, Notary Public, Kings Co. [Seal.] 

"Certiflcate filed in N. Y. county." 

"United States of America, Southern District of New York, City, County, 
and State of New York — ss. : On this 14th day of November, 1901, before me 
personally appeared Henry Melville, who made solemn oath that he is an 
attomey at law duly admitted to practice in the district court of the United 
States for the Southern district of New York, and the attomey of record of 
the foregoing petitioning creditors; that he bas read the foregoing pétition 
in bankruptey, and knows the contents thereof, and that the facts stated 
therein are true; that the sources of bis information as to the truth of said 
facts are the statements made to him by Charles M. Leslle and John Ledyard 
Lincoln, attorneya and counselors at law, residing in the city of Cincinnati 
and state of Ohio, attomeys and gênerai counsel for the said petitioners; 
that the said statements bave been made under oath, as appears by the fore- 
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golng affldavlts and otherwise; that the reason this rerlflcation Is not made 
by the petltloners is that each of the petitioners is a corporation organized 
under the laws of the United States,, having Its principal and only place of 
business, In Cincinnati, Ohio, more than one hundred miles from the city of 
New York, and having no offlcer wlthtn this judicial district; and that the 
déponent has been duly authorlzed to make this veriflcation. 

"Henry MelvlUe. 
"Sworn to before me this 14th day of November, 1901. 

"John A. Valentlne, Notary Public, Klngs Oo. [Seal.] 

"Certiflcate flled in N. Y. county." 

In support of the vérifications and in opposition to the motion 
affidavits hâve been filed on behalf of the petitioners, duly made 
by their respective présidents or vice présidents and cashiers, to 
the eiïect that the said Lincoln and Leslie were employed by the 
petitioners to investigate into the afifairs and condition of the lum- 
ber Company, and to take the necessary steps to hâve it declared 
a bankrupt if they found sufïicient facts in their judgment to resort 
to such proceeding, and to employ local counsel to act as attorney 
of record, sign and verify the pétition, and do ail acts which might 
be necessary and proper to hâve the lumber company declared a 
bankrupt. The alleged bankrupt relies upon the case of In re Si- 
monson, i Am. Bankr. R. 197, 92 Fed. 904, in support of the mo- 
tion. This authority holds, however, that a defective vérification 
is not jurisdictional, and could not, in any event, do more than 
check the.progress of litigation until the vérification should be 
properly made. But I do not think the motion should prevail even 
to that extent. It fully appears that the persons who made the 
vérifications were the ones rriost fully acquainted with the facts, 
and apparently the only agents of the corporations who had the 
necessary knowledge to enable them to verify the pétition. The 
vérifications are deemed sufïicient. Carriage Co. v. Stengel, 37 C. 
C. A. 210, 95 Fed. (>'>^'j, 641; Bank v. Craig, 6 Am. Bankr. R. 381, 
382, lie Fed. 137. 

Motion denied. 



In re SEARS et al. 

(District Court, W. D. New York. November 27, 1901.) 

No. 781. 

1. Bankruptct— Tbansfek and Consoi-idation of Cases— Paetnbhships. 

Bankr. Act 1898> i 32, providing for the transfer of proceedings where 
pétitions are flled "against the same person or against différent mem- 
bers of a partnership in différent courts of bankruptcy, each of which 
has jurisdictlon," and their consolidation in the court which can pro- 
ceed with the same for the greatest convenience of the parties in inter- 
est, authorizes such transfer and consolidation In cases where différent 
pétitions are filed against a partnership, which is a "person," wlthin 
the définition of section 1 (19). 

S. Same— DiscBETiON of Oodrt. 

in cases where a partnership Is proceeded against in bankruptcy by 
two or more pétitions In différent courts, each having jurisdictlon, the 
court In which the pétition is flrst flled will retain jurisdictlon and dis- 
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pose of the case, UEless, in Its discrétion, it directs a transfer to an- 
ottier district for tlie greàter convenience of the parties in interest; 
and sueli transfer will net be ordered wliere it appears that tlie cred- 
itors petitioning therefor liave received préférences, which tliey do not 
offer to surrender, and it is doubtful whether tiie transfer will be for 
the greater convenience of the creditors who hâve not been preferred. 

In Bankruptcy. Motion to transfer proceedings to another dis- 
trict. 

Clarence M. Lexow, for the motion. 

Moses Shire, for petitioning creditors in Western district. 

O. R. Blair, for Frank Sears and Charles B. Sears. 

Sol Wile, for William Oliver, creditor. 

Eugène Cary, for Bank of Niagara, creditor. 

Martin Carey, for American Cément Co., moving creditor. 

L. L. Babcoclf, for Bank of Bufïalo, creditor. 

J. G. Dudiey, for Wabash Portland Cernent Co., creditor. 

HAZEL, District Judge. This is a motion by certain creditors 
of the alleged bankrupts for the transfer of this proceeding to the 
Southern district of New York. It was instituted against the re- 
spondents by pétition of creditors fîled in this district on October 
lo, 1901. The motion is also to consolidate this proceeding with 
one subsequently instituted by creditors in the Southern district, 
on October 23d. The subpœna issued is returnable in this court 
on the 28th day of November, 1901. October 26th a receiver was 
appointed by this court, who has qualified, entered upon the dis- 
charge of his duties, and who is now in possession of property be- 
longing to the alleged bankrupts. The pétition filed hère allèges 
an act of bankruptcy committed by the firm on October 7th. This 
consisted in the transfer while insolvent of a large portion of their 
property to the Whitehall Portland Cément Company of Phila- 
delphia, creditor of the alleged bankrupts, for an antécédent in- 
debtedness, and with the intent to prefer that company over other 
creditors. This alleged act of bankruptcy is denied in the answer 
filed by the Whitehall Portland Cément Company. The subpœna 
issued upon the pétition of creditors subsequently filed in the South- 
ern district was returnable October 29th. Service of the subpœna 
in that proceeding was madç upon Frank Sears, one of the partners, 
who is a résident of that district, and who has admitted the insol- 
vency of the partnership, and its willingness to be adjudged bank- 
rupt on that ground. The other partners, Humbert, résident of 
the Western district, and Charles B. Sears, résident of Chicago, 
111., hâve not been served with the subpœna, although both hâve 
appeared. Humbert has served and filed a verified answer, deny- 
ing material allégations contained in the pétition. It was admitted 
on the argument that the main office and principal place of busi- 
ness of the partnership is in the city of New York. Branch offices 
are located at Bufïalo and Chicago. It therefore appears that péti- 
tions on behalf of creditors in involuntary bankruptcy hâve been 
filed against a partnership in dififerent courts of bankruptcy, each 
of which has jurisdiction. The motion for transfer and c.onsôli- 
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dation îs based on the ground that it is for the greatest convenience 
of creditors and parties in interest that the district court for the 
Southern district of New York should proceed with the cases. It 
is clear that this court has jurisdiction to adjudge the partnership 
bankrupt by reason of the résidence of one of the partners in the 
territorial district of the court for the greater part of the preceding 
six months. The moving parties rely on section 32 of the act. By 
this section jurisdiction is conferred on this court to relinquish ju- 
risdiction, and make an order of transfer and consolidation to that 
court which can proceed in the case with the greatest convenience 
to parties in interest. Section 32 provides that this may be donc 
when pétitions are filed against the same person or against différ- 
ent members of a partnership, in différent courts of bankruptcy, 
each of which has jurisdiction. By section i (19) it is provided 
that "person" shall include partnerships. The only reasonable con- 
struction that can be placed on section 32 is that a consolidation 
and transfer may be made where différent pétitions are iiled against 
partnerships as well as where pétitions are filed against individual 
members of a partnership in différent jurisdictions. In a proper 
case, therefore, the court may direct that the assets of the partner- 
ship estâtes be so disposed of or marshaled as to best subserve 
the interest of the individual and partnership creditors, and may 
require strict compliance with the varions provisions of section 5 of 
the bankrupt act. General order No. 6, among other things, has 
application to the power of the court to hear the pétition where 
the debtor has his domicile. In cases where a partnership is pro- 
ceeded against by two or more pétitions in différent courts, each 
having jurisdiction over the case, the hearing sliall in such case be 
had where the pétition was fîrst filed, unless the court by order 
directs a transfer and consolidation, as provided by section 32 of 
the act. It is well settled and a familiar rule, irrespective of the 
express provisions of section 32, that the court fîrst obtaining ju- 
risdiction of the property will proceed to its complète and final 
disposition. A transfer of the case to another court having juris- 
diction will only be directed when it is for greatest convenience of 
the parties interested. It seems to me, therefore, that in this pro- 
ceeding the discrétion vested in the court by the bankrupt act and 
gênerai order No. 6 is properly invoked. 

It appears from the affidavits read in opposition to this motion, 
and it is not denied, that the creditors petitioning in the Southern 
district hâve received payments on their several accounts within 
four months, and during the time the partnership is claimed to hâve 
been insolvent, and therefore said creditors hâve no provable claims, 
unless such payments are surrendered. Varions other creditors, 
who join in the pétition for consolidation and transfer, are claimed 
to hâve received a préférence, among them the Whitehall Portland 
Cément Company, to the amount of $'îo,ooo, and the American 
Cernent Company, to the amount of $24,462.32. It is quite true that 
creditors having received a préférence may surrender their préfér- 
ence in order to prove their claim, but by section 59 of the bankrupt 
act it is provided that three or more creditors who hâve provable 
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claims agaînst any person, which amount in the aggregate, in ex- 
cess of the value of the securities held by them, if any, to $500, 
may file a pétition to hâve such person adjudicated bankrupt. No 
offer to surrender an alleged préférence is made. It is therefore 
doubtful whether the petitioning creditors for adjudication in bank- 
ruptcy in the Southern district, or other creditors who hâve received 
a préférence; can be heard to say that their convenience would be 
promoted by a transfer of the case from a district in which a pétition 
was first filed. 

In addition, however, to this point, which was raised on the ar- 
gument, it appears from the papers read on this motion that the 
partnership books show that 99 creditors hâve claims against the 
alleged bankrupts. Thirty-three réside in the Southern district or 
districts near thereto. Sixty-three réside in districts more con- 
venient to the Western district of New York, which first obtained 
jurisdiction. The préférences held by the moving creditors, no offer 
to surrender the same having been made, in addition to the facts 
as to the résidence of the différent creditors, lead the court to the 
conclusion that no order for transfer should be made. 

Let an order be entered accordingly. 



ROWE T. BLODGETT & CL-APP CO. 
(Oircult Court of Appeals, Second Circuit November 14, 1901.) 

No. 19. 

1. Patbnts— Designs— Limitation as to Sttbject op Patent. 

Design patents refer to appearance, and not to mechanical utillty, and 
are intended to apply only to matters of omament, in whlcli the utility 
dépends on the pleasing efCeet imparted to the eye, and not to any new 
function. A calk for a horseshoe is not a proper subject for such a 
patent. 

2. Samb— Design as Teadb-Mark. 

The designer of an article of manufacture, not otherwise entltled to 
recelve a design patent therefor, cannot sustain such a patent upon the 
theory that the design Identifies the article as hls, and in efifeet opérâtes 
as a trade-mark. 

8. Same— HoKSBSHOB Cale. 

The Rowe design patent, No. 26,587, for a design for a horseshoe calk, 
Is void because the article ia not an approprlate subject for a design 
patent. 

Appeal from the Circuit Court of the United States for the District 
of Connecticut. 

Thia cause cornes hère upon appeal from a decree of the circuit court, 
district of Connecticut, dismissing the bill. 103 Fed. 873. The suit is for In- 
fringement of United States design patent No. 26,587, granted Pebruary 2, 
1897, to Allen H. Rowe for "design for a horseshoe calk." The design "con- 
sista In the configuration of the device as [thereln] deseribed. When vlewed 
in slde élévation, the calk is divlded into a cylindrical threaded upper portion, 
•wlth a distinct groove between this portion and the square base. Below the 
base the body portion tapers Into the form substantlally of a truncated cône. 
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On each sWe of the base Its surface Is oblong In gênerai outUne. Its lower 
boundary llne, however, having a downward projecting wurred part at about 
the center of the slde." 

H. E. Hart, for appellant. 

L. P. Waldo Marvin, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. Several défenses were urged, but Judge Town- 
send at circuit held as follows: 

"I décide this case upon the broader ground that patents for designs are 
Intended to apply to matters of ornament, in whlch the utillty dépends upon 
the pleaslng effect imparted to the eye, and not upon any new function. The 
advantage claimed by complalnant for the Increased flat surface afforded by 
the curved Une, whlch is the essentlal feature of bis patent, Is to enhance 
the mechanical utllity of the calk by thus making a stouter shoulder, which 
would not so readily becomé brulsed out of shape, and which, theref ore, could 
be more easUy removed wlth a wrench, when worn, from the shoe. It Is 
signiflcant, in this connection, that the patentée flrst applied for this essen- 
tlal feature of downward projecting curved Unes on the sides of the base, as 
a mechanical invention, which application was rejected, and that he then at- 
tempted to cover the same feature by a design patent Design patents ref er 
to appearance, not utllity. ïheir object is to encourage works of art and 
décoration which appeal to the eye, to the sesthetic émotions, to the beautlf ul. 
A horseshoe calk is a mère bit of Iron or steel, not intended for display, but 
for an obscure use, and adapted to be applied to the shoe of a horse for use 
in snow, ice, and mud. The question an examiner asks himself while investl- 
gating a device for a design patent 18 not 'What will it do?' but 'How does it 
look?' 'What new effect does it produce upon the eye?' The term 'useful,' 
in relation to designs, means adaptation to producing pleasant émotions. 
There must be 'orlginality and beauty. Mère mechanical sklU is not suffi- 
clent' Northrup v. Adams, 2 Ban. & A. 667, Fed. Cas. No. 10,328, approved in 
Smith Y. Saddle Co., 148 U, S. 679, 13 Sup. Ct. 768, 37 K Ed. 606; Ex parte 
Parklnson (1871) Dec. Com. Pat. 251." 

We prefer to rest our affirmance on concurrence with thèse 
views. The practice of the patent ofiSce in issuing design patents 
seems not to hâve been uniforiti. Prior to 1871 it was "not only 
libéral, but lax," until, in a carefully considered opinion, Commis- 
sioner Leggett (Ex parte Parkinson [1871] Dec. Com. Pat. 251) 
conformed it to a construction of the law which subsequently found 
approval in the cases above cited. In another case, in 1873 (In re 
Seaman, 4 O. G. 691), the same commissioner indicated the test 
to be applied by examiners when an article of manufacture is pre- 
sented with request for a design patent : 

"Is Its form, wlthout référence to the function of the article, intended to 
be ornamental, and is the article Itself a thlng whlch may, for any practleal 
purpose, hâve a merely ornamental configuration, and therefore hâve. In that 
sensé, suflâcient utllity to warrant the grant of a patent?" 

It would seem from the patent in suit that this test is no longer 
applied, and that the practice of the office has again become "not 
only libéral, but lax." 

There is nothing in the record to indicate that there is any- 
thing attractive about the appearance of the complainant's calk, or 
that the downward projecting curved lines appeal in any way to 
the eye, or serve to commend the article to purchasers, except for 
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the suggestion that, seeing those lines, they will know the calk 
on which they appear is the product of the patentée, and not of 
some other maker. But the designers of articles of manufacture 
not otherwise entitled to receive design patents cannot justify the 
issuance of such patents on any theory that the design is a trade- 
mark. 
The decree of the circuit court is afïirmed, with costs. 



BOWERS HTDEAULIO DREDGING CO. T. VARB et aL 

(Circuit Court B. D. Pennsylvanla. December 2, 1901.) 

Patents— Soit by Licensee for Infkingement— Titlb to Scstain. 

A license granted by a patentée vested the licensee wlth the exclusive 
right to use, make (or use, and sell for use, the patented Inventions, 
withln a speclfied terrltory, subject to certain exceptions and réserva- 
tions, among -which was a réservation to the patentée of the right to 
use withln such terrltory for a specified purpose, and to make therein 
for such use and for use outside of such terrltory. It was also pro- 
vlded expressly that the licensee should not lease or sell any part of 
the inventions of the patents for use outside the terrltory specified with- 
out the written consent of the llcensor. Eeld that such contract did not 
amount to a grant of the exclusive right to "make, use, and vend" 
throughout the specified terrltory, which would authorize the licensee to 
maintain a suit for infrlngement therein la Its own name. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

J. S. Freeman, for complainant. 

Frank S. Busser and Ira J. Williams, for respondent. 

DALLAS, Circuit Judge. The bill of complaint in this case has 
been demurred to because, inter alia, it "shows upon its face that 
plaintifif is a mère licensee of the owner of the patent in suit" ; and, 
if this averment be true, the complainant cannot, under the well- 
settled law, maintain this suit. The title alleged is founded upon 
an agreement by which there was — 

"Sold, transferred, and conveyed • * * an exclusive license, subject to 
the exceptions, réservations, and provisos hereinafter specified, to use, make 
for use, and sell for use, each and ail of the devlces and inventions granted, 
covered, and protected in eaoh and ail of the aforesaid letters patent and 
pending applications, throughout the Atlantic Ooast, from Sandy Hook, In the 
etate of New Jersey, to Oape Henry, in the state of "Virginia, and in ail the 
rlvers, bays, harbors, and waters leadlng into and trlbutary to sald Une of 
Bea coast between Sandy Hook and sald Oape Henry, and in the terrltory 
dralned thereby in the states of New Jersey, Pennsylvanla, Delaware, Mary- 
land, Virginia, and the District of Columbia, but in no other place or places." 

The rights to make, to use, and to sell are hère plainly conveyed ; 
and if this had been donc alasolutely, without quaUfication, limita- 
tion, or restriction, there could be no question that the instrument, 
though entitled a "license and agreement," would, as to the terri- 
tory designated, hâve vested in the plaintiflf the right to sue for 
infringement in its own name. But the grant was expressly made 
subject to the exceptions, réservations, and provisos specified; and 
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by thèse there was excepted and reserved to the patentée the right 
to construct and to enlarge canals wholly or in part within the said 
territory, and also to build therein for such canal work, and for 
use outside of said territory, ail the devices and inventions referred 
to in the agreement; and it was also provided that 

"No machine or machines, or part or parts of a machine or machines, or 
devlce or devices covered and protected by said letters patent, or any of 
them, shall by the party of the second part [the plaintlffi] be taken and used, 
or sold or leased to be taken and used, ont of said territory; and no such 
machine, devlce, or Invention shall be sold or leased by said party of the 
second part wlthout a -written provlso that the same shall not be taken, or 
leased or sold to be taken, outside of the territory herelnbefore speciûed, 
■wlthout the written consent of said Bowers, or his heirs or asslgns." 

That the whole patent was not assigned by this agreement is manï- 
fest, and therefore the only question is whether or not it granted the 
exclusive right to make, use, and vend throughout the specified terri- 
tory. Waterman v. Mackenzie, 138 U. S. 252, 11 Sup. Ct. 334, 34 h. 
Ed. 923. Upon reading the agreement in its entirety (Chicago, R. I. 
& P. R. Co. v. Denver & R. G. R. Co., 143 U. S. 609, 12 Sup. Ct. 483, 
36 L. Ed. 281), it plainly appears that, even as to the territory desig- 
nated, the right granted was not an exclusive one. Though called an 
"exclusive license," yet, of course, its scope was confined within the 
boundaries which were plainly prescribed for it. The rights to make 
and to sell were, by the granting clause itself, limited to making 
or selling "for use * * * throughout the Atlantic Coast," etc. ; 
and by the proviso the licensee was expressly precluded from either 
itself making and using, or selling or leasing to others for use, 
out of said territory. Hence it seems to be obvious that, while 
the sole right to use within that territory was (subject to what 
will presently be said about the réservations) acquired by the li- 
censee, the right to make and to sell therein for use elsewhere was 
not transferred to it, but remained in the licensor. Furthermore, 
from the clauses which are designated in the agreement both as 
"exceptions" and "réservations," — and it is unimportant which name 
be given to them (Chicago, R. I. & P. R. Co. v. Denver & R. G. R. 
Co., 143 U, S. 609, 12 Sup. Ct. 483, 36 L. Ed. 281), — it appears that 
the exclusive right even to use within said territory did not pass 
to the licensee, but that, for certain purposes, the right to use 
therein was excepted out of the grant and reserved to the pat- 
entée. The view which I hâve taken of the eiïect of the writing 
under considération goes to the root of the matter. If correct, 
it shows that the patentée still retains such an interest in the 
monopoly granted by his patent as renders any subversion of it, 
even within the territory covered by the license, an injury to him, 
as well as to the licensee; and from this it follows that he is a 
necessary party to any bill which seeks relief founded upon an al- 
légation of infringement. 

The third of the causes assigned by the défendants in support 
of their demurrer to the plaintiflf's biïl of complaint is sustained, 
and the others need not be considered. The demurrer îs allowed. 
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BRIOKILL et al. v. MAYOH, ETC., OF CITY OF NEW YORK et al 

(Carcuit Court ot Appeals, Second Circuit October 80, 1901.) 

No. 128. 

1. Patents— Invention— Watbb Hbateb for Firb Enqines. 

The Brickill patent, No. 81,132, for a (eed water heater for steara fire 
engines, was not anticipated, and shows invention, which, altliough not 
of a high order, is sufticient to sustain its validity In vlew of the prae- 
tlcal success of the Invention. 

8. Samb— Inpringbmbnt — Profits Recovbrable. 

The only élément of the apparatus shown In such patent however, 
whlch discloses patentable novelty, Is the supplemental tank with which 
the heating coil is connected when disconnected from the boiler of the 
flre éngine, the purpose of which Is to keep up the circulation of water 
through the coil, and préserve it from Injury, when the engine is absent 
on duty, and the daim must be so cbnstrued as to include such tank 
and its connections; hence, in an accounting for damages and profits for 
infrlngement, the Infringer can only be chargea with the profits accru- 
ing from the use of such tank and its connections, and not for those 
aceruing from the use of the heating çoil itself , which, as an old and 
well-known device, was Open to use by the public. 

Appeal from the Circuit Court of thè United States for the South- 
ern District of New York. 
See (C. C.) 98 Fed. 113. 

John R. Bennett, for appellants. 

Raphaël J. Moses and J. A. Hudson, for appellees. 

Before WALLACE, BROWN, and THOMAS, Circuit Judges. 

WALLACE, Circuit Judge. The défendants hâve appealed from 
a decree awarding the complainants a recovery for $951,070 for the 
infringemerit of letters patent No. 81,132, granted August 18, 1868, 
to William A. Brickill, for "improvement in feed water heaters for 
steam fire engines." The assignments of error raise the questions 
of the novelty of the patented improvement, and of the amount re- 
coverable as profits derived from its use by the défendants if the 
patent is adjndged valid. 

The patentée, a machinist, while in the employ of the fire depart- 
ment of the city of New York as an engineer in charge of One of 
the steam fire engines, devised the apparatus described in the patent 
as a substitttte for the contrivances which had previously been used by 
the department for maintaining hot water in the boilers of its steam 
fire engines ^ithout keeping the engines fired up while they were 
standing in the engine houses awaiting service calls. After the re- 
organization of the department. in the fall of 1865, the board of 
commissioners deemed it important that the engines be constantly 
ready upon receiving an alarm call to get up steam enough in the 
boiler to operate the pumps by the time of reaching the place of 
fire. It was quite expensive, and undesirable for other reasons, to 
keep them fired up ail the time they were idle, and it took six or 
seven minutes to get up steam with çpld water in the boiler after 
starting the fire in the fire box. Within the five or six months fol- 
112 F.— 5 
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lowing: thç,.reorganization the.boE^rd tried various means for keep- 
ingtne Water in thé boilers héâted tb about thé boiling' point with- 
out keeping the engines fired up. One contrivance used, called the 
"ring burner," was a coil of iron pipe connected by a flexible tube 
with the gas supply of the engine hoùse, and having apertures in its 
upper side. It was placed beneath the boiler, resting upon the fuel 
in the: fire box. When the engine was awaiting a call, the gas was 
këpt byrijîng in thé côil, and whén a call was received the gas was 
tùi-ïleii' 'off, the coil reinoved, and the fuel lîghted. Subsequently 
more elaborate contrivances were used. Thèse consisted of a coil 
or duster-of iron pipe (in some instances a coil and in some a clus- 
ter),' incloséd in a sheet-iron caSîng, secured to the side or the rear 
of thè,j'Î30iler of the engine, and fed with water from the boiler, the 
water béingheated by gas by meang of burners , placed beneath 
the coils and connected with the^gas supply, as theearHer coils had 
been. A pipe led from the upper end ôf the coil or cluster into the 
boiler at or near the water line, and another from the lower end led 
into'tli^e bbîlei^ near thebottoni, and at a point seven or eight inches 
beneath the other. The coils and clusters were permanently at- 
tached to the boiler, and went with the engine upon service calls. 
When thé engines were awaitfeg calls, the gàs wràs kept burning, 
and when a call was received the gas supply was disconnected. This 
contrivance heated the water by the well-known circulating Sys- 
tem. It proved suificiently satisfaetory to lead tp the equipment of 
many of the engines with it. ; But a greater consuttiption of gas 
was requirçd for heating than by the ring burner, and^ the latter was 
still uséd with somè of the engines. Brickill conceived the practi- 
cability pf heating the coil used on his engine by a çoal fire, and ob- 
tained ;f>'érnîissipn from the board to construct and try his appara- 
tus. ' Hé propdsed to place the coil oii the grate of a stove, and con- 
nect it \vith the boiler by détachable couphngs. His apparatus was 
constrUctéd and tested. A contrivance known as the "Dinham Boil- 
er" was then tried upon one of thé engines. This Was a cylinder set 
up in the engine hôuse 'îiear the engine, and heated by a coal fire. 
It hâd a pifie leading tô thé boiler of the engine, and another Con- 
necting it with the Croton water supply. Whèn it was heated suifi- 
ciently, steam was generated, and entered the boiler at the bottom, 
thereby heating the cpld water. Upon receiving a call, the pipe was 
disconnected frorn the engine boiler, and thé Croton Water turned 
intd the cylînder. The apparatus injected steam into the water of 
thé engine bpiler, thereby increasing the quantity of water in the 
boiler, and rtecesfeîtating thé drawing off of the water «from time to 
time tb maintain it at its proper levéî. The board's committee on 
apparatus, after examinîng Bnckill's ahd also the Dinham appara- 
tus, repbrtéd that'they found both to siipply a highly important and 
economiékl, arrangement for preservjrig hot water in the boilers, 
and recomiriehded that the superinténdent of rèpairs equip the boil- 
ers with thé hecessâry . ïpjpârâtus, léàving it to hitn to sélect which 
one he sâw fiti Thé''éùperintendent cbncluded to adopt Brickill's 
aijparàtUs. Thereupdft àll the steam fire engines were equipped with 
it, or with apparatus embodying its môst valuable parts, and there- 
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after it was used on them throughout the life of the patent. Brick- 
ill remained as an employé of the department until the fall of 1868, 
in the meantime having obtained a patent for his apparatus. In 
October, 1870, he made a formai demand upon the department for 
compensation for the use of his apparatus, representing that upon 
the 37 engines with which it had been used there had been effected 
an annual saving in the expense for fuel of $14,923.40. No definite 
action upon this demand was ever taken by the department. 

The foUowing are the material parts of the spécification of the 
letters patent : 

"The nature of the présent invention conslsts in comblning with a steam 
lire engine a water heater, so constructed and eonneeted to the boller of the 
steam lire engine that the water in the same is made to pass through the 
heater and hecome heated, so that steam may be more rapidly generated 
than if my invention were not used in connection with the engine. • • * 
To enable those skilled in the arts to make and use my invention, I will 
describe the construction and opération of the same. A shows a box or 
réceptacle for the heater, B, and hàving within it a grate to support the first. 
C and C2 are water pipes leading f rom the heater, B, to a water tank, D, as 
hereinafter described; and E and E2 are branch pipes eonneeted with and 
running from the pipes C and C2 to the rabber pipes or tubes, F, which are 
intended to form the connection between the boiler of the engine and the 
heater, B." 

"G and G^ show cocks upon the pipes O and C2, which cocks may be 
opened or closed, as desired, by the elongated socket wrenches H and H^, 
operated in tum by the flat wrenches, I, placed on their upper ends." 

"D is a water tank, through the bottom of which the end of the pipe C^ 
enters, whlle the end of the pipe, &, enters the same about centrally, or a 
llttle above the center of the tank D." 

"Such being the construction, the opération is as follovrs: 

"The heater may be eonneeted with the boiler of a steam flre engine by 
inserting the ends of the rubber tubes in the boiler of the engine, one a 
short distance above the other, so that one shall receive the cold water 
from the boiler, and eonvey it to the heater or coil, B, whlle the other shall 
receive and conduct the water, when heated, from the heater to the boiler 
of the engine, thus establishing and maintalning a free circulation between 
the heater and the boiler." 

"The elastic nature of the pipes or tubes, F, allows the engine to be placed 
in any desired position in the engine house, or to be moved in any desired 
direction to a cei^tain extent, wlthout the necessity of disengaglng the heater 
from the engine." 

"The connection between the tubes and the boiler may be made in any 
convenient manner, generally a coupling for Connecting the two being 
preferred, which at any moment may be readily detached, and allow the 
connection between the tubes and the boiler to be instantly broken." 

"As soon as an alarm of fire Is given, the engine is detached from the 
heater, and proceeds to the flre. During the absence of the engine communi- 
cation between the water tank, D, and the heater, B, is established by open- 
ing the cocks G and G2 upon the pipes and O2, by which the heater is sup- 
plled with water from the tank, D, which, when heated, is retùrned to the 
tank, as in the case of the boller; the objeet being to préserve the coil or 
heater." 

"I am well aware that the form of heater used, as well as of supplying 
water to the same after the engine has been detached therefrom, may be 
varled withoùt changing the riature of my invention, Which, as already set 
forth, conslsts In Connecting to or comblning with a steam flre engine a 
heating apparatus, so that water heated to nearly the boiling point may be 
supplled to the boiler of the engine, that steam may be more rapidly gener- 
ated; and consequently I do npt wish to be understood as intending to 
clalm any peculiar arrangement of heating apparatus herein shown." 
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Thé claîm of the patent is as fbllOws: 

"The coinblnatlon wîth a steam fflre engirie of a heatlng apparatus, con- 
structed substantially as described, tôt tHe purposes fuUy set forth." 

It w,ill be seen that the spécification describes a heating apparatus 
in which the ends of the coil, which is the réceptacle for heating the 
wâter, lead into the engine boiler in substantially the same relations 
as did those of the permanently attached coils which had been used 
by the department. Brickill in efïect transferred one of thèse coils 
to the grate of a stove, elongated the tubes leading from the lower 
and upper ends to the boiler so as to connect them with a boiler lo- 
cated sotae distance from the coilj using rubber a part of the dis- 
tance, aèd inserted coupling deyices for readily coupling and un- 
couplirig the connections; and he also incorporated into his ap- 
paratus a tank with water pipes leading to it from the heater coil, 
and connections between those pipes and the pipes leading to the 
boiler, so that the communication between the water tank and the 
heatef coil could be established when communication between the 
heater coil ^nd the boiler was dis,continued, the object being to pré- 
serve the coil and Connecting pipes» from being injured by the fire 
when the heater was not receiving water from the boiler by supply- 
ing itwith water from a tank. Such an apparatus is adapted for 
the use of coal or wood as fuel, and obviously can be operated more 
economically than one requiring the use of gas. 

It is insisted for the appellants that the patent is void for want 
of novelty, ând that Brickill's apparatus merely required the exer- 
cise of ordinary mechaniçal skill in adapting for use with a steam 
fire engine well-known devices for heating water in a boiler by main- 
taining circulation between it and the water in a heater, and for 
furnishing the water supply and .coupling and disconnecting the 
pa,ri;s, âiid did not inyoïve invention. The expert witness for the 
çoinpiainant was of the opinion that the novel features of the ap- 
paratus consisted in the flexible connections between the heater and 
the boiler and the meails ïor readily coupling and uncoupling them, 
aîxd also in' the tank and meansifor transferring the circulation of 
water from the coil and boiler to the coil and tank, and vice versa. 
, Apparatus in a variety of forms was old for heating water in a 
boiler by hfeating water in a separate réservoir and establishing cir- 
culation between two bodies of wa,ter. In such apparatus it was 
customaryto connect a réservoir iwith the water space of a heater 
by tubes or pipes so arranged that One of the pipes would receive 
the cold water from the réservoir and convey it to the heater space, 
atid thé other would corivçy the.yvater when heated to the réservoir. 
It ;Was essential in ev«ry such Heating apparatus that one of the 
tubes should enter the réservoir at some little distance below the 
othèr, as otherwise no circulation Would be established, and this 
was ùbiformly the arrahgenlenit. TThe common kitchen range or 
gtqve is a fàniiliar example. That was a feed heater in which the 
water; was conveyed from the boiler to the water back by a pipe 
leading from its lower part to the lower part of the water back, was 
heated. by the fire siirrouriding the water back, and then was con- 
veyed back to the boiler by a pipe leading to the upper part of the 
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boiler. It was not new to substitute a coil heater în place of the or- 
dinary water back, and arrange it near the fire of the stove, with 
circulation pipes Connecting with the boiler, one leading from the 
lower end of the coil and the other from the upper end, the latter 
entering the boiler some distance above the former. This suffi- 
ciently appears from the patent of 1864 to Mcintyre and Meginnity. 
There was no novelty in the coupling devices for Connecting and dis- 
connecting the circulation tubes. This is conceded by the expert 
for the complainant, and is apparent from the statement in the spéc- 
ification that "the connection between the tubes and the boiler may 
be made in any convenient manner; generally a coupling for coù- 
necting the two, which at any moment can be readily detached." 
We cannot think that the introduction of flexible tubes imparted 
patentable novelty to the apparatus. This was désirable in order 
that the fire engine would not be required to stand in any exact posi- 
tion in the engine house in order to be coupled to the heating appa- 
ratus, but it would seem to hâve been an expédient obvious to any 
intelligent mechanic, as obvious as it was to substitute a rubber tube 
for the ordinary gas pipe in heating the coils which the department 
had used. 

If Brickill's apparatus had omitted the tank and the means of 
changing the circulation of water from the tank to the heater and 
boiler and from the heater and boiler to the tank, he would hâve 
done nothing more than transfer the coils or clusters and their Con- 
necting pipes in use by the fire department, which had been attach- 
ed to the engine boilers, to a new location, and adapt them for use in 
that location by adding the obviously suitable appliances of flexible 
connections and well-known devices for readily coupling and uncoup- 
ling them from the boilers. The coil in his apparatus is arranged, 
as were those coils, to heat the water in the boiler by circulation. 
Those coils had been connected with the boiler, as the spécification 
points out his coil is to be, by leading the ends into it "one a short 
distance above the other." There was no novelty in locating the 
coil in a stove where it could be heated by coal, and, if there was 
none in introducing the flexible connections and the coupling devices, 
the apparatus would hâve been destitiite of invention in view of the 
prior patent to Mcintyre and Meginnity alone. By introducing the 
tank and its connections the feed water heating apparatus was per- 
fected for the spécial use in which it was to be employed. Thèse 
appliances were not indispensable, and the heater would hâve per- 
formed its function of heating water in the boilers if they had been 
absent ; but they contributed to the value of the apparatus, and made 
'it complète. They enabled the coil to be kept heated while an en- 
gine was absent in service without danger of burning it out and 
cracking the tubes. This, no doubt, could hâve been accomplished 
by regulating the draft of the stove, but the merit of the appliances is 
not disproved merely because they were not the only ones capable of 
accomplishing the same resuit. If they accomplished it in a new 
way, and to devise them involved thought and ingenuity beyond the 
ordinary skill of the calling, they were features of patentable nov- 
elty. We do not regard the prior patents for improvements in 
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cheese-rna^ng. apparatys ,as sufficient per se to négative invention in 
introduc^ing and adaptîng, thèse appliances. The appUances for a 
doublé.' |îôt-water circulation shown in those patents are quite dis- 
sirailarip détails of construction and arrangement to those of the 
patent iii suit, and it is doubtful whether their use in supplying heat- 
ed water to control the teinperaturé of milk during the process of 
cheèse màking can be regàrded as a cognate use, 

A? drjgàhizèd, the heating apparatus supplied a praçtical and ef- 
ficient adjurtct to the fire engiiies, and its value is shown. by its adop- 
tion a,nd use by the officiers of the fire departnient, and the fact that 
àfter it wa? introduced there was no attempt by them to find a substi- 
tute fbf it,'or to improve li. In short, it fulfilled the requirements of 
the service for which it Avas designed with a degree of success not 
before attairied or subsequently exceeded. It did not évince a high 
brder. bf inventive talent tO; organize and construct it, but we think it 
did evirieè enough of thoùght and créative faculty to support a pat- 
ent, attd re-enforce the presumption of validity arising from the 
grant.' : ' ', ',•'.. 

Ambhg the défenses interposed , was that of an implied Ucense to 
the défendants to use thé invention. This défense was based upon 
Brickiirg conduct in equipping two of the steam fire engines of the 
fire depàrtraént with his patented apparatus before making his ap- 
plication for a patent, and in permittihg other engines to be equipped 
with it whilé he remained in the ernploy ôf the department. The 
court bëlow was of the opinion thàt a license to use the invention 
with the fïrst two engines was to bé iftiplied, but that none was to be 
implied as to the others. Thëre is np assignment of error challen- 
ging tlie correctness of the decree in respect to this défense. The dé- 
fense wâs not argued at the bar, altliough it is urged in the brief for 
the appellants. Under the circumstances we do not feel called upon 
to consider it further than to say that we think the court below dis- 
posed of it correctly. 

The views which hâve been expressed compel a construction of the 
claim which incorporâtes into it the tank and its connections as con- 
stituents. The: tçrms of the claitn, read with the descriptive matter 
of the spécification, would seem to rèquire such a construction ; but, 
inasmuch as the patent would be void for want of inventive novelty if 
thèse constituents were omitted, this construction is imperativ^. 

In adjudgîng the recovery pf profits for which the défendants hâve 
been madè liable the decree in the court below has proceeded upon 
a misconceptibn of the scope of the patent. Profits were awarded up- 
on the accounting upon the basis of the saving to the défendants dur- 
ing the term of the patent of the différence in cost between keeping- 
the water in the éngine boilers of. the fire department heated by coal 
instead of by gas as fueli This was upon the theory that, as Brickill 
was the first to contriye apparatus in which the heating could be 
practically accomplishe^ by using coal as the fuel, his patent was to 
be regarded as a pioneer. It is not a pioneer in the most latitudi- 
narian sensé of that miich abused term. It is true he was the first 
to ^se for the heating of water in a steam fire engihe boiler the well- 
known devices for heating watçr in one réservoir by heating water 
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with coal or other fuel in another and establishing circulation between 
the two bodies of water. In doing this he was merely applying old 
devices to use on a new occasion, and his patent would hâve been 
void for want of invention had it not been that in the organization of 
his apparatus he introduced supplementary devices whjch had noth- 
ing to do with heating the water, but were useful in preserving some 
of the other parts, and which, because they were new, gave patentable 
novelty to his apparatus as an entirety. In such a case the infringer 
is not liable to the patentée for the profit he has made by the use of 
the entire apparatus. He is liable only for such as has accrued from 
the use of that part of it which was new, and which he has used with- 
out right. McCreary v. Canal Co., 141 U. S. 462, 463, 12 Sup. Ct. 
40, 35 L. Ed. 817. 

The défendants hâve been held liable as though the tank and its 
connections formed no part of the invention secured by the patent, 
and in the accounting before the master the considération that the 
use of the rest of the apparatus was open to the public was ignored. 
No évidence was introduced before him for the purpose of showing 
the relative expense or gain of using the patented apparatus and simi- 
lar apparatus without the t^nk and the tank connections; in other 
words, there was none dîrectly to the question of profits reahzed by 
thé défendants by using that part of the apparatus which they were 
at liberty to use without accountability to the coraplainants. 

In estimating the saving the défendants were charged with the 
diiïerence in cost between heating by using coal with the patented 
apparatus and using gas for fuel with the so called "ring burner." 
This assumes that the ring burner was the only practical contrivance 
which could hâve been resorted to. We are of the opinion that the 
Dinham apparatus should not hâve been disregarded as a standard 
of comparison. It was used for several months, not experimentally, 
but in the ordinary course of business at the engine house. It was 
less acceptable to the employés of the department than the patented 
apparatus, and they were annoyed because its use required them to 
keep watch upon the quantity of water in the boiler and frequently 
draw the water ofï; but we do not entertain any doubt that it sup- 
plied an efficient and practical instrumentality for heating the boilers 
at a cost not greatly, if any, more than by the patented apparatus. 

Among the exceptions by the défendants to the master's findings 
which were overruled by the court below upon entering the final 
decree there were several which suflSciently raised the question 
whether the correct standards of comparison were adopted by the 
master in ascertaining the profits for which the défendants were re- 
sponsible. Because of error in overruling thèse exceptions the de- 
cree should be reversed, with instructions to the court below to order 
a new accounting, and such further proceedings as may be consistent 
with this opinion and conformable to equity, and it is accordingly 
so ordered. 
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THB LAXJRA MADSBN. 

(Blstrlct Court, D. Washington, W. D. November 27, 1901.) 

Mabitiub Liens— Médical Theatment of Sto-waway— Authoritt of Master. 
A stowàway, aistovered af ter à vessel had left port, was required by 
tlie aàster to slgn Bhlpj)lng articles for the voyage. He was not a sea- 
man, and whlle engaged In voluntartly asslstlng the crew he fell on the 
d^k, an^ was severely injured. On reachlng a port he was placed by 
the master in a hospltal, where lie .was treated by Ubelants as physlclans. 
JïeM, that the aet ôf thé master In requlring hlm to slgn the articles 
tmdei: the circumstances did not attach hlm to the vess.el, nor create 
any obligation différent from that whlch necessarily arose from hls be- 
Ing vbluntarily and wrongfuUy on board, and that the master was wlth- 
ont authorlty to pledge the crédit oï the vessel for his treatment 

In Admiralty. Libel m rem against the schooner Laura Madsen, 
by J. William Scatntnel, M. D., and G. W. Overmeyer, M. D., to 
riecover for professional services in treating one Fred Moore for 
injuries received at sea on board said schooner. Heard on the 
merits. Decree of dismissal. 

John C. Hogan, for libelants. 

Sidney Moor Heath and Hudson & Holt, for claîmant. 

HANFORD, District Judge. The schooner Laura Madsen, em- 
ployed in the lumber trade between Gray's Harbor, in this state, 
and San Diego, Cal., \ifhen one day at sea, on a return voyage from 
San Diego, was found to hâve an extra man on board ; that is to 
say, a stowaway was discovered. The man was not a sailor, but, 
being destitute, and wishing to make the trip from San Diego to 
this State, had clandestinely intruded and secreted himself upon 
the vessel, and remained secreted until he was discovered. The 
captain required him to sign the shipping articles to serve as a mem- 
ber of the crew to thp end^of the voyage, and he was marked on 
the artîçlps as a stowawjay. He was not required to do a seaman's 
work, but was willing to lend a hand whenever he found an oppor- 
tunity, and while he .was voluntarily hauling on the braces when 
the vessel was being maneuvered he fell on the deck, and was 
geverely injured. On arrivai at Aberdeen the libelants removed 
him toj the hospital, and treated hi? injuries until he was practically 
cured. There is a dispute as to whether the captain induced the 
Kbelants to undertake the cure of the stowaway by promising that 
the ship would be responsible for their bill, but*, according to my 
opinion it is immaterial whether there was such a promise by the 
captain or not. It is a principle of maritime law that a ship is liable 
for the necessary médical treatment and expenses incident to the 
cure of seamen who become ill or sufïer injuries in its service, but 
in this case the man who was injured had imposed himself on the 
vessel, and neither the vessel, her owners, nor master owed him 
any duty, except to give him humane treatment while he neces- 
sarily remained on board. He came to Aberdeen as a waif from the 
sea, helpless and destitute, and having no claim upon any particu- 
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lar îndividual, and was necessarily a public charge, or an object 
of private charity. The captain of the ship, however, was not au- 

thorized to pledge the ship for the expansé of his cure or main- 
tenance as an act of charity. The authority of the captain of a ship 
to pledge the crédit of the ship is limited by necessity. In procuring 
things that are necessary to préserve the ship and enable her to 
proceed upon her voyage his authority is ample, but he has no au- 
thority to enter into any contract which can be enforced by a suit 
in rem, not required to make his ship seaworthy, or to meet her 
obligations as a carrier or to her crew. The act of signing the ship- 
ping articles at sea under compulsion did not attach the stowaway 
to the vessel, nor create any obligation différent from what neces- 
sarily arose from the fact of his being on board by his own volun- 
tary and wrongful act. 

Suit dismissed, at libelants' costs. 



JAOOBSEN et al. v. LEWIS KLONDIKE EXPEDITION CO. 

(Circuit Court of Appeals, Ninth Circuit October 7, 1901.) 

No. 670. 

1. Admiraltt— Appbai. — Keview of KiNDiNGS OF Fact. 

It is a well-establislied ruie In admiralty that where the objection on 
appeal to a décision is tliat it is based on a fact found by the lower court 
on conflicting testimony, or on the testimony of -witmesses whose credl- 
bllity is questioned, such décision will not be reversed unless It clearly 
appears to be against the evldenci. 

2. TowAGE— Breach of Contract bt Towing Vessel— Négligent Navigation. 

A steamship engaged in transporting passengers and freight from Seat- 
tle to Alaskan ports aiso contracted to tow two steamers designed for 
navlgating the Yukon river to St. Michaels. She attempted to take the 
outslde course, but was compelled to return because of injury to the 
tows, and then proceeded on the inside passage for 700 miles, when she 
again took the outside course, against the protest of the tows, and con- 
tinued until obliged by a distress signal from one of the tows to take 
her Into a port for repaîrs. The passengers objected to the delay occa- 
Bioned by the tows, and she then left the disabled tow and proceeded by 
thé open sea wlth the other, which was lost two days later. The one 
which was left subsequently made St Michaels, taking the inside pas- 
sage, under her own steam. It was shown that the only safe course 
with such tows, and the one usually taken, was by way of the inside 
passage. Uéld,, that the fact tliat the towing steamer was also engaged 
in other business did not relieve her from the obligation under her con- 
tract to exercise the same degree of care and skill with regard to her 
tows as would hâve been required under the circumstances if the towage 
had been the only purpose of her voyage, and that a finding that she 
was négligent, and falled to exercise such care and skill, in leaving the 
Inside passage and in abandoning her tow, and was liable to such tow 
for a breach of contract, was supported by the facts shown. 

8. Admiralty— Costs— ExPBNSK of Pkocdring Bond. 

The claimant of a libeled vessel secured an order, under admiralty rule 
53, requiring the libelant to give security to respond In damages as 
claimed In réspondent's cross libel. In compliance with such order, libel- 
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ant procured a bo^id to.lje executed by a stirety company. Eeld that on 
dtemfesal of tWe trosS Ubèl aanBoal heàitog, rëspondent was properly 
taxed wltb the amoiujfr^d by llbelant for suei bond, as a part of the 

, , COStS, , .:,-,■.,. 

Appeal from the District Court of the United States for the 
Northern Division oî the Northern District of Washington. 

This is an action brougbt by tjbe Lewis Klondike Expédition Company 
agalnst the steamsbip Noyo, her taclcle, apparel, and furniture, to recover 
damages for breach of conttact in falllng to tow the steamer W. H. Evans, 
a light-dtaught Yukon river boat, from Seattle, Wash., to St Michaels, 
Alaska.; The lower court rendered a decree in favor of the appellee for 
$4,250 -and costs,;and the appellant no* seeks a reversai of this decree. 

The.coptract involved in this action proylded for the towlng by the steamer 
Noyo pf the river steamboat W. H. Evans from Seattle to St. Michaels, for 
the sUm of $4,600, of which $2,000 was to be paid in cash upon the signing 
of the contract, and the remalning $2,500 in transpOrtation of freight and 
passengers at certain speclfied rates from St. Michaels to Dawson City, or 
any other point on the ïukon river. It was also agreed that the steamer 
W. H. Bvans should carry to St. Michaels 50 tons of coal or freight, at the 
option of the appellant, f ree of charge for freight and earriage. It was fur- , 
ther provlded that the steamer W. H. Evans should furnish her own towline 
or hawser, and ail other things neeessary and proper in the towage of said 
steamefCôf Sufflcient stren^th and durability, at the absolute risk of the 
owners of the steamer Evans, and that the steamer Noyo should not-be liable 
for any damage or loss tO tJié steamer Hvans by virtué of the partlng of the 
towllnes or hawsers used for towlng the steamer from Seattle to St. Michaels, 
or any other unavoidable cause, "provlded, always, that said steamer Noyo 
shall use reasonable care,,sklll, and diligence In towing said steamer W. H. 
Evans between the port of Seattle and thé port of St Michaels, as aforesald." 
In tWs èànneètlon It was further provld;ièd that the steamer Noyo should not 
bé liablë for any damage or loss resulting to the steamer Evans from any 
delay oècâsloned by stress of weather, accident, périls of th* sea, or misad- 
venture, dUrihg said voyage. It was also agreed that the steamer Noyo 
should hâve the right to take in tow ahother river steamer for the same 
voyage. , As security and indemnity to the owners of : the Noyo for the un- 
pald balapce of towage charge, it was agreed that the steamer Evans should 
be insur^ in the sum of $2,500 in favor of the appellant Jacobsen, agent of 
said steamer Noyo. It appears that the payment of $2,000 In cash was made, 
and the ste^er Evans duly prepared for the voyage; having on board the 
50 tons of coal mentioned in the contract, other freight, and a number of 
passçngers. ■ On June 21, 1898, the steamer Noyo left Seattle, having in tow 
the Bvana and another river steamboat,T-the Alfred J. Beach. On the fol- 
lowing day an.attempt was made to tow the vessels.out by Cape Flattery to 
the, open sea, but, owing ta:diffleulty with the towing apparatus, a return 
to Port Angeles was made, in order that the neeessary repairs mlght be 
made. A change of masters iOf the steamer Noyo Was hère made, and on 
June 25, 1898, the new master proceeded' to tow the vessels by the so-ealled 
"inside route" nntll they reaehed Dlxon's Entrance on July 1, 1898, when 
another attempfe was made togo out into the open sea; that being the more 
direct route to Sfc Michaels. Very shortly thereafter, and on the same day, 
the steanï,er JghîSfls, having, parted one othet hog ehalns, slgnaled her désire to 
be towedi mto harhor. It is all^ed that after communication between the ves- 
sels the Noyo contlnued to tow the river beats out to sea for nearly four 
hours, dlsiîegstrdlng the request of the master of the Evans until the national 
signais of dlstress were displayed by the Evans, when the Noyo retumed 
to anchoragQi, with. the river boats in American Bay, at Howcan Island; that, 
after the Noyo had tumed back wlth her tow in response to the signais from 
the Evans. 29 paasengers pfl board the Noyo signed a formai writtep docu- 
ment prepared by one of their number and addressed to the master, in 
whiçh thô^' protested agalnst the delay in the voyage caused by the towing 
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of the two river boats Evans and Beaeh, representlng that the passengers 
had valuable supplies aboard, destined to camps In the Interlor of Alaska, 
■wbich were to siipply men -with food during the winter, and represented fur- 
ther that in a short time it would be toc late to get the supplies up the 
ïukon to destination, and that delay of the Nayo would mean almost criminal 
négligence to the passengers. ïhey accordingly protested against any fur- 
ther delay by the Evans, or that the vessel be taken further than Howean, 
but that the Noyo proceed at once without delay by the direct route to St. 
Michaels. The Noyo thereupon left the Evans at American Bay, and a few 
hours later proceeded out to sea with the steamer Beach in tow. It appears 
that within three daj'S the steamer Beach sank, and the Noyo proceeded 
alone to St Michaels, arriving there on July 16th; that after some necessary 
préparation the Evans proceeded from American Bay under her own steam 
to St. Michaels, following the inside route through Olarence, Stikene, and 
Sumner Straits, Wrangell Narrows, Frederick Sound, Chatham Straits, and 
Cross Sound, to the open sea; thence by the coast line to Isanotski Strait, 
between the Alaska Peninsula and Unimak Island; and thence by the north 
and west shore of Alaska to St. Michaels, arriving there on August 30th. 
The towage of the Evans from Seattle to American Bay covered a distance 
of about 700 miles. The voyage of the Evans under her own steam from 
American Bay to St. Michaels covered a distance of about 2,100 miles. The 
libel charges collusion of the officers of the steamer Noyo with the officers 
and owners of the steamboat Beach to wreck the steamer Evans, in order 
to lighten the load of the Noyo and hasten her arrivai at St. Michaels, and 
that in pursuance of this conspiracy the attempts to take the open oceau 
x'oute were made; that sucb action was in violation of the contract of tow- 
age to use reasonable care, skill, and diligence in towing said steamer Evans, 
as prudent seamansbip required the foUowing of the inside route, where safe 
anchorage could easily be obtained in stormy weather. By reason of this 
alleged breach of contract, and conséquent delay in the arrivai of the steamer 
Evans at St. Michaels, the libelant clalms to bave suffered damages as fol- 
lows: Oasb payment on towing contract, $2,000; injury to vessel, $2,500; 
extra expansé in navigation, $3,500; and loss of business and profits on 
Yukon river, $16,000; total, $24,000. The respondent, in its answer, dénies 
the conspiracy, imprudent seamansbip, and willful disregard of life and 
property and contractual obligation charged, and allèges that ail the damage 
suffered by the steamer Evans was because of her unseaworthiness, improper 
stowage of cargo, and the conduct of her master in ref using to proceed under 
tow of the Noyo. For a eross libel the respondent allèges damages as fol- 
lows, suffered by it by reason of the nonfulfillment of contract on the part 
of the libelant: 50 tons of coal, at $12, laden on the Evans, and belonging 
to the Noyo, $600; balance of towage contract, $2,500; expenses occasioned 
by putting back to port of Port Angeles to repair towing Unes of steamer 
Evans, $1,500; expenses in returning passengers and frelght from St. 
Micfliaels to Seattle, contracted to be carried by the Evans up the Yukon river, 
$1,200; loss of profits on 150 tons of frelght contracted to be carried by 
the Evans up the Yukon for the Noyo, $4,500; total, $10,300. 

The testimony varies somewhat as to the circumstances of the parting 
Company of the Noyo and the Evans; the witnesses for the appellant stating 
that the master of the Evans refused to go further under the tow of the 
Noyo, while the master of the Evans, in his déposition, says that the mas- 
ter of the Noyo notifled him that he would not tow the Evans any farther, 
when at Howean Island, and demanded the 50 tons of coal that were on 
board the Evans, but that, as no fuel could be obtained there, he kept it 
for use on the Evans. Bxhibits were introduced of written communications 
which passed between the two masters when going out to sea through 
Dlxon's Éntrance, as follows: 

"At Sea, July 1, 1898. 

"To Oapt. of Str. Noyo: I want yoii to take the Str. W. H. Evans into 
harbor, as you are wrecking her ail to pièces, holding her head to the sea. 
I will hold you responsible both as a steamboat man and crimlnally, as it 
looks as though you are trying to destroy the boat, when you send me Word 
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th»J; If I don't signa release you wJU toTV ber untll she slnks. Tou take ail 
i-é^nslhlllty upofl'yoar own shouldérg,; 

'! "0. a. te#is, Master of Str. W. H. Evans." 

In response the foUowlng was recelved: 

"Gapt Lewis, Str. W. H. Evans*-Dear Sir: At your request I wlU take 
yoUr steamer to a port of anehorage. Klndly slgn inclosed request, and 
oblige, 

"YOUrs tpuly, W. H. Edgett, Master of Str. Noyo." 

ÏTie inclosùre read as follows: 

"At Sea. July 1, 189-8. 

"I, as master of steamer W. H. Evans, In tow by Str. Noyo, Seattle to St. 
Michaels, do hereby agrée to release the steamer Noyo, her owners or char- 
terers, from any fiuliher agreement according to contract dated at Seattle, 
Wash., June 9, 1888. I hereby request to be taken to port of anchorage." 

Capt. Lewis dld not sign thls release, and the Noyo continued to tow the 
Evans ont to sea untll the extrême dlstress signal was dlsplayed, when a 
return to anchorage was made, and the séparation occurred. 

Upon the proofs returned, the lower court fixed the liabillty for breach 
of contract upon the appellant; that the attémpt to proceed ont to sea 
wlth the two veSsels In tow, under the existing clrcumstances, was such a 
fault on the part of the Noyo as to amount to failure to perform the contract 
in good f aith, and render the vessel and . îts owners responsible in damages, 
The court found the évidence Insufliclent to afford a basls for an accurate 
estima te of the amount of damages whieh the libelant was entltled to re- 
CQver, but allowed the amount of the advance payment on the towing 
contract , ., $2,000 

Additlonal expense to the Evans Incurred in getting to St Mi- 
chaels, $100 a day for 30, days. 3,000 

Loss of business on stipulated transportation up the Yukon river 
for the Noyo. a,500 

$7,500 
And to the respondent, as a set-ofC, was allowed: 

The coal kept and used by the Evans, 50 tons, at $15 $ 750 

Balance of towage money if contract had been performed. . 2,500 3,250 

Leaylng a balance for the libelant of $4,250 

Ballinger, Ronald & Battle and B-urke, Shepherd & McGilvra, for 
appellants. / 

Charles E. Shepàrdaiid James Kiefer, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MÔRROW, Circuit Judge (after stating the facts as aboyé). The 
assignments of error relate to the findîng of the court that the ap- 
pellant did not exercise due care ând skill in the towing of the 
Steamer Evans, and ^&s therefore guilty of a breàch of the con- 
tract of towage ; to the mçasure of damages awarded ; to the non- 
apportionment of damages between the parties, because of the al- 
Icged contributory négligence of the appellee; to the admission 
of the déposition of the master of the Evans, it not being prop- 
erly authentiçatèd or verified, and incompétent because of the death 
of the master of the steamer Noyo ; and to the taxing as an item 
of costs the sum of $71, "premium paid for bond on alleged claim 
in aross libel." In determinirtg whether the lower court should 
be sustained in its findings ôf îact, it is necessary to ascertain which 
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party was guilty of a breach of the contract of towage. By the 
terms of the contract the steamer Noyo was required _to tow the 
steamer W. H. Evans from the port of Seattle, Wàsh., to St. 
Michaels, Alaska. This part of the contract was never. performed. 
It was further provided that the steamer Noyo was not to be liable 
for any damage or loss to the steamer Evans by virtue of the 
parting of the towlines, or any other unavoidable cause, provided 
that said appellant vessel should use reasonable care, skill, and 
diligence in towing said steamer Evans. It is well-settled law that 
the towing vessel is bound to exercise reasonable care and skill in 
the performance of the duty assumed, and that failure therein will 
create liability for any injury resulting. The Webb, 14 Wall. 406, 
414, 20 h. Ed. 774; The Margaret, 94 U. S. 494, 24 L. Ed. 146; 
The Burlington, 137 U. S. 386, 392, 11 Sup. Ct. 138, 34 L. Ed. 731. 
Did the Noyo in this case fail to perform such duty? A some- 
what dififerent state of facts is presented than in the usual contro- 
versy for breach of a towage contract. Ordinarily the sole pur- 
pose of the towing vessel is to take her tow safely and expeditiously 
to the point of destination. But in this case there was an added 
purpose. In fact, it is perhaps questionable whether the towing 
of the vessels was not deemed of secondary importance to the main 
business of transporting passengers and freight as quickly as pos- 
sible to the port of discharge. The steamer Noyo was not a tug, 
whose sole business was that of towing. It was a steam schooner, 
about 100 feet in length, engaged in the transportation of freight 
and passengers between Seattle, Wash., and St. Michaels, Alaska. 
At that time the great rush to the Klondike was under way, and 
vessels of every description were pressed into service for ail Alaskan 
points, the supply being wholly inadéquate. River boats were in 
great demand on the Yukon, and ail possible means taken to get 
such boats to the entrance to the river at St. Michaels. The Noyo, 
under this stress of circumstances, undertook to tow for more 
than 2,800 miles two boats aggregating three times her own length, 
loaded with coal and Alaskan supplies, in addition to carrying 
the load in her own hold. Part of this voyage was necessarily by 
way of the open sea. Such an undertaking called not only for 
great power on the part of the towing vessel, but enlarged the 
measure of her duty to cover the increased risk of disaster, and to 
meet the conflicting interests of her various contractual engage- 
ments, namely, the two contracts of towage, and the agreements 
with respect to her own passengers and cargo. The "reasonable 
care and skill" required by law in the performance of the towage 
contract was not diminished or waived by the added undertakings. 
It was incumbent upon the Noyo to perform ail the conditions of 
her contract with the Evans with the same degree of care and skill 
as would hâve been required of her had the towage contract been 
the only purpose and object of the voyage. The court below finds 
that the first attempt of the steamer Noyo to tow the vessels by 
way of Cape Flattery out into the open Pacific Océan was clearly 
and beyond question extremely imprudent, and that the second at- 
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tempt by way of Dixon's Entfaiice, with the Evans in, a disabled 
condition, was reckless navigation. Tlie court finds further that 
the master of the Noyo did hot exercise that degree of care, skill, 
antf : |)atiehcè necessary under the circtimstances, which required 
him to regulate the speed of his ship so as net to strain the ves- 
sèls in tôw, and to wait when riècessary for repairs, as well as to 
avoid dângeroUs storms ; that àlthough the master was environed 
by hard cirëumstances, such cirçttmstances did not constitute an 
avoidançe of légal liabiHty for failure to perform the contract en- 
téred' into ;' that àlthough the rhaster of the Evans consented to 
start On thè voyage with his steamer puUing the second tow, he did 
not consent to the wrecking of his steamer thereby, and when he 
foûftd that she would not stand the strain he did right in calling a 
hait; tliat the fact that the Evans got through to St. Michaels by 
the use of her own power after being left by the appellant vessel 
proved that she was a strong,well-built vessel; that other steam- 
ers of the same class were taken from Seattle to S*- Michaels 
during the same season in to^ oi seagbing vessels, and there does 
not appéàr to be any reason why the Evans should not hâve been 
towedsafely, if taken by the safëst route, and if the necessary care 
and patience had been exercised on the part of the master of the 
towing vessel. The rule has' been well éstablished in cases in ad- 
miralty in this court, and, as wé believe, in the suprême court of 
the United States, that where the objection to a décision is that 
it is based tipon a fact fourid by the Idwer court upon conflicting 
testimony^ ôr' upbn the testimony of witnesses whose credibility is 
questioned, the décision of the lower court will not be reversed 
uniess it clearly appears that the décision is against the évidence. 
The Alijandro, 6 C. C. A. 54, 56 Fed. 621, 624; The E. Luckenbach, 
35 C. C. A. 628, 93 Fed. 84ir842; The Anaces, 45 C. C. A. 596, 
106 Eed.^ 742, 743 ; Elphicke v. White Line Towing Co., 46 C. C. 
A. 56, 106 Fed. 945, 946; Whithey v. Olsen, 47 G. C. A. 331, 108 
Fed. 292, 296; Davis v. Schwartz, 155 U. S. 631,, 15 Sup. Ct. 237, 
39 L. Ed. 289; Compania de Navigacion la Flecna v. Brauer, 168 
U. S. 104, 123, 18 Sup. Ct. 12, 42 L,. Ed. 398 ; Stuart v. Hayden, 
169 U. S. I, 18 Sup. Ct. I, 42 E. Ed. 639; The Carib Prince, 170 
U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181. It does not appear 
necessary, howéver, to resort td this rule to support the findings of 
the district cQuit in this case. The prépondérance of testimony 
and the inf erehces to be driawn from éstablished facts clearly sup- 
port the finditigs. There was inanifest lack of care and skill on the 
part of the master of the Noyo in his effort to tow the Evans to sea 
through Dixon's Entrance, in the then' disabled condition of the 
latter vessel; and the demand of the master of the Evans to be 
towed into â'sàfe harbor for repaifs was, under the circumstances, 
reasônablé âtad pfoper. Thë'fact that the master of the Noyo then 
abandbned ' the Evans in Anierican Bay is supported by the testi- 
niony of wilnéssès and the infèrènces to be drawri from surround- 
iiig Circtiittstàïicës,— ramong ôthers, the protest of the passengers 
to thé irtastei' of the NoyO àgainst thfe delay caused by the towage 
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of the Evans, and their demand that the Noyo should proceed 
Avithout delay,,and by the direct route, to St. Michaels. This pro- 
test and demand undoubtedly had its effect upon the master of the 
Noyo, and accounts for his conduct in proceeding to sea without 
the Evans, instead of taking the inside passage, by way of Cross 
Sound and the coast Une, with the Evans in tow. 

The appellant contends, however, that the master of the Evans 
unquaHfiedly refused to allow the Evans to be towed further under 
the contract, after arriving at anchor in American Bay, and by 
so doing broke the contract, and released the towing vessel there- 
from. The testimony shows that the master of the Evans expressed 
a wilHngness to proceed under tow if taken by the inside route, 
but that, rather than be towed further in the reckless manner pur- 
sued up to that time, he would go on alone under his own steam. 
The circumstances do not warrant the conclusion that this state- 
ment was made for the purpose of breaking the contract, merely. 
It was of the greatest importance that the Evans should arrive at 
St. Michaels promptly, for the fulfillmént of its engagements there, 
and that it might make a trip up the Yukonthat season. Much 
delay meant the loss of ail business for it that season. It must be 
considered, then, that the master of the Evans was sincère in his 
behef that to go on over the route insisted upon by the master 
of the Noyo meant the destruction of his vessel, and perhaps loss 
of hfe, and tha.t his refusai to go on under tow was merely a re- 
fusai to go over that route. 

The appellant also contends that, in the absence of spécial agree- 
ment, the choice of route was a matter resting in the sound judg- 
ment of the master of the» towing vessel, and that the Noyo was 
only required to convey the tow to destination by the most direct 
customary route. Conceding this, and granting the correctness of 
the décisions cited in support thereof, it does not appear in this 
case that the master of the steamer Noyo exercised sound judg- 
ment in the choice of route. It is not borne out by the évidence 
with regard to the attempts that were made to go out into the open 
sea with the two tows, nor the resuit of the final venture with but 
the one vessel in tow; it appearing that the remaining vessel, the 
Alfred J. Beach, towed by the Noyo, was lost on the second day 
after proceeding to sea without the Evans, not being able to with- 
stand the strain of the towing against a head sea. The majority 
of vessels with tows proceeded by the inside route, where shelter 
was easily afïorded during the greater part of the voyage, while 
wreckage and disaster seem to h3.ve foUowed those that attempted 
the open sea route. "Reasonable care and skill" dépends for its 
interprétation upon the peculiar circumstances of the case in ques- 
tion. In the towing of a boat built only for the shallow water of 
an inland stream, greater care must necessarily be used when ven- 
turing upon an océan voyage than with a vessel frtted for the deep 
water, not pnly in the choice of route, to sélect the one afifording 
the smoothest water and convenient shelter in stormy weather, but 
in the handling of the tow. This quality of care and skill does not 
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ippéàr iÇp hàye been givèli bythè steamer Noyq, and its absence 
côfiS^iîiltés a bitach of the cotitract in question, fixing liability 
th'ët^fûr upiori the ownerS of such vessel. 

'EîtÇëption is taken to the apportionment of damages by the 
ïciVi/ër' court, and the contention is urged that, even if the Noyo 
shall |3e found guilty of négligence, the Evans must be found to 
RSfè beêtî at fault as well, in w.hich event, in accordance with ad- 
mît'àjty'p'factice, the damages should be equally apportioned. The 
EVai^S 'ha& not been found to hâve been at fault, and this rule is 
therefore tiot applicable. The court below allowed tô the libelant — 

The advaiice payment made on accouiit of the towing coûtract, which 
sei^icé wak unperformcd. .'.. $2,000 

AdditlonaleXpenses to the Btafts eaused by the breaeh of contract and 
delay, $100 a day for 30 dayfe. .....;... ^ 3,000 

lioss of business on stlpulated transportatlon up the Yukon river for 
the Noyo .•.••• 2,500 

$7,50a 

With ûfïsets to the respohdent below as follows : 

Ooal kept aiid uSed by the Evans, 50 tbns, at $15. ç 750 

Balance of'towage money If contract had been perf ormed. . . . 2,500 3,250 

J^alance tn favor of the libelant $4,250 

An entirely accurate estîtoate of damages seems impossible to 
be made from the évidence întrôduCed, but the foregoing is un- 
doubtedly just, and should be upheld. 

As to the exception with regard to the admission of the déposi- 
tion of C^pt. Charles H. Levris, the master of the Evans, the ob- 
jection that the déposition was not firoperly authenticated or veri- 
fied appeai-s to bè' covered by the stipulation of the parties, pro- 
viding that the document pùrporting to be the déposition of Charles 
H. Lewis shciuld be treatèd as if the same had been signed and 
sworn to by the said déponent; and had been attested and returned 
by a Compétent officei" uh^der the stipulation for taking said déposi- 
tion. The other objections to this déposition are equally untenable. 

We are also of the opinioil that the exception to the item of $71 
for costs incurred in the preihium paid for bond should not be sus- 
taiined. The clairnant of thé libeled vessel secured an order from 
the district court requiring the libelant to give security to the claim- 
aiit in the sum pf $5,000 to respond in damages as claimed in re- 
spondent's cross lîbel. The order was made in accordance with 
âdmiralty rule 53, ahd the libelant furnished the American Bonding 
& Trust Company of Baltimore City as surety on the indemnity 
bond. The coSt for this sedùrity was $71, as charged in the cost 
bîU and âllo'iyed by the distritt judgë. Expenses incurred under 
a laiSvful ordér of the court 'ifiay be taxed as part of the judgment 
against the losing pai'ty. Neïï v. Penttoyer, 3 Sawy. 336, Fed. Cas. 
No. 10,083; Sîhipson V. Ofte HUndred and Ten Sticks of Hewn 
Timbet (D. C.) 7 Fed. 243, 2446; Dennis v. Eddy, 12 Blatchf. 195,. 
Fed. Cas.. No. 3,793. 

Thé decfée ttf the district court is afïirmed. 
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ŒNTHAL R, & BANKING CO. OF GEORGIA V. FARMERS' LOAN & 
TRUST CO. (PARRAR et al., Interveners). 

(Circuit Court, S. D. Georgla. October Si, 1901.) 

Bquitt— Ancillakt Jubisdiction op Intervention— Lâches. 

A railroad company leased Its Une to another company, the lease pro- 
vlding that the rental should be pald directly to its stockholders In the 
nature of dividends on thelr stock. In subséquent litigatlon In a fédéral 
court, In whlch mortgages given by the lessee company were foreclosed, 
a receiver was appolnted, who took possession of and opemted the leased 
Une, but paid no rental thereon. The lessor company intervened, and 
became a party to such litlgation, and by a compromise settlement, by 
■whlch the lessee company was reorganized, it was agreed that the lessor 
company should recelve the net earnlngs of the lipe under the recelver- 
Bhlp, and that the reorganized company should pay! It a further sum, and 
take a renewal lease. Such agreement was r^tifled by the court, the 
sums were pald, and the lessor company distributed a portion of the fund 
as a dlvldend to its stockholders, and used a portion for other purposes. 
The dlvldend was accepted by Its stockholders, a majority of whom at a 
stockholders' meeting ratifled the company's action. Five years after- 
wards certain pf the stockholders filed a bill of intervention in the suit 
agalnst the company and the reorganized lessee company, alleging that 
the entlre fund received under the compromise settlement was for rental, 
and imder the terms of the original lease was the property of the 
stockholders, and not of the corporation, which merely took it in trust; 
and the bill prayed that the company be required to dlstribute the re- 
malnder of such fund to them. Beld, that the reorganized company was 
not a proper party to such bill, and that the intervention should be dis- 
missed as to the lessor company: (1) Because the original lease was 
abrogated by the recelvership, and the net earnings thereunder awarded 
to the lessor were not govemed by its provisions; (2) because, if the 
further sum paid by the reorganized company for a renewal of the 
lease be regarded as rental under the original lease, the bill showed that 
an amount in excess of such payment had been distributed to the stock- 
holders as a dlvldend, and received without objection; (3) because the 
Interveners were represented in the original litigatlon by the company 
without objection, and their rights as agalnst ail other parties to the 
suit fuUy determlned, and the questions sought to be ralsed by the in- 
tervention, Having arisen out of dealings between the company and its 
stockholders after the Utlgation was closed so f ar as such company was 
concemed, were not properly withln the ancillary jurisdiction of the 
court; (4) because the demands sought to be enforced were stale, and 
the rlght to relief barred by lâches. 

In Equity. On demurrer to bill of intervention filed by Robert 
M. Farrar and others, and on motion to dismiss intervention. 

Henry A. Alexander, for R. M. Farrar and others. 
Adams, Freeman, Denmark & Adams and Hardeman, Davis & 
Turner, for Southwesterri R. Co. 

Lawton & Cunningham, for Central R. & Banking Co. of Georgia. 

FARDEE, Circuit Jlidge. This case bas been submitted on the 
demurrer of the Central of Georgia Railway Company to the bill of 
intervention, and on the inotion of the Southwestern Railroad Com- 
pany to dismiss the intervention on varions grounds assigned. The 
bill of intervention filed December 13, 1900, is very lengthy, and, 
as the counsel has furnished an analysis of the allégations, combined 
112 F.— 6 
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with a statement of the purposes of the bill, the same îs taken as the 
statemeofe of the case, to ,wit : • 

"Intervention ôî ïiobert M. Farrar et al. 

"(1) Allèges that large siim of money, whlch was the Indlvldual property 
of petitloner and others of their class, realized by a compromise of thelr 
indivldual clalms for defaulted renta!» against Central Eailroad & Banking 
CoDipaiiSf'of/Cîepi'gîa, whlch sûmS were orderèd and decreed by thls court to 
bfe pji'Kl àftiét aistrlbuted tb petltioners' and others, the trilé owners thereof. 
lliat Bàia Sèni has never ïfeétchëd the pëssession of thé tme owners thereof 
for -Whltihlt, #às iritendéd, but the Southwestern Eailroad, tô whom said fund 
waa psiafoï" âlstrlbutioh, has dlverted the same from ité oWners. (2) That 
under léttsf niohey Was pald dîreetly to thé Indivldua! stoekholdiers of the 
SOuthWëèïe^H Rffllroad by diSbutslng offlcér of Central Kàilroad & Banking 
Company' Vf Gebrgla, and at no time pàssed Into possession or control of 
SôtithWéstfflm Rallroad Company. (3) Safd lease contlnued unbrokehly and 
côntlH'SoteslS' In existence untll November 1, 1895, when the Southwestern 
Râllroid lÉt'nd' the successor of the Central âgreed upon a new lease In substi- 
tùtloh of thë old one. But durlng perlod begihnlng on the Ist of July, 
1892, âiid eii^iàg October 81, 1895, the sums due stockholders of Southwestern 
Hailt'oaâ CoBipany fell In arrears, and were not paid. (4) Under terms of 
lease apy"|)èrson a stockholder in Southwestern Railroad Company ût the 
tlnié oï'pèrjdd •rt^hen dividenàs should hâve been declared or paid acquired 
by thè tëiSf faet a vested Personal rlght'agàinst the Central Eailroad & Bank- 
ing Conlpany of Georgia, whlch wàs his owû iûdividUal property, and whieh 
Coiild be enforcied by suit. Sald vested right was in nO sensé either the 
property of or VMted In Southwestern Eailroad Company. The fact that 
saiid dividends were not palâ at any pefiod did not deprive the person who 
held the stock bf ahy rIght. The dlvidend wfts predeelared throughout the 
whole period Ofleasé. (3) Eétltes fact of flling of blU by Eowena M. Clark, 
and subséquent flUng of bill bf Central Raffrbàd & Banking Company of 
Georgia. Oiie of the principal featnres of the Htigation was the effort of 
Southwestern Rallroad Company to establish its relation to the holdérs of 
tripartite ti|bnds of siirety ànd nbt of co-obligor. About nliddle of 1895 the 
varions parties reached a settlement of thelr différences, which was expressed 
aild formulalied In à plan pfreorganization. (Bxhlbît B.) In decree conflrm- 
Ihg the sale ùnder the Consolidated mortgage, and on àll subséquent orders 
ratlfylng the successive steps by whieh title flnally passed to the Central of 
Georgia Eaîlwày Company, the èourt éxpressly reserved the right to enforce 
the obligatlona assiilhed in the plan of reorganization, and petitloner shows 
that àny benefleiary bf atiy' stipulation lii said plan has thé right and privi- 
lège of invbkliig thé jurisdictibn of this Court to secure Its enforcëment. 
Among the prbpertles placéd ïn the hands of the receiver flrst appointed was 
th^leasehold interest on thc'Cetitral in Soutljwesteni Eailroad. As the holder 
of said interest, he and his successors continiied tb bperatè and receive the 
earnings untll November 1, 1895. In June, 1892, last dividend was paid to 
Btbbtholders bf Southwestern Rallroad. DefaUIt was flrst made in December, 
1892. On Jànuary 19, 1893, the leasehold interest of the Central in the 
Southwestern Eailroad Company was pledged wlth other collaterals to the 
Mercantile Trust Company of New Yoïk, and said leasehold Interest re- 
mained so pledgefl imtil the exécution of said plan of reorganization, when, 
In pursuanee thereof, on September 18, 1895, Thomas & Byan bought in said 
collaterals for beneflt of new cpmpany, thbjnas & Eyan afterwards con- 
veyed said Interest tb Central of Geoirgla: Railway 'Company. Said leasehold 
Interest of June 24, 1869, having been thus acquired, the Central of Georgia 
EftUway Company: and Southwestern Rallroad agreed npop a new lease con- 
tract m& snbstit^te for the old one, and the same went Into effeet November 
1, 1895. (Exhiblt 0.) The leas© bf 1869 hatihg thus been çontinuously in 
éiisteface during the reeëivership, each stb'Ckholder becamé ëntitled in June 
and Deceiuber of eâoh year to a semiannual dividend of Z% per cent. Thèse 
indivldual qfeiima, became a very large amount, and the oompromlse thereof 
was the sïfbiect of a spécial provision in the reorganization plan. The new 
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compaBy wlll obtàin new leases of the Southwestem and Augusta & Savan- 
nah Kallroads at the rental of 5 per cent, upon thelr respective capital 
stocks. Any arrears of rentals due thèse rallroad compsnies, respectively, 
shall be adjusted on this basis: Order of November 1, 1895, Is attached as 
Exhlbit D, and leave of référence is prayed to that and to ail parts of record. 
Inasmuch as said fnnd referred to in order of November 1, 1895, was the 
amount due to Individual claims of petitioners and others, the same was thelr 
property, and could not hâve been legally paid to the Southwestern Rallroad 
Company for its own use, but must hâve been paid to It for use of its true 
owners. Period of default extendlng from July 1, 1892, to November 1, 1895, 
eovered a period of 3% years. On basis of the compromise a dividend of 
16% per cent, was due to stoclsholders. Dlvîdends are due to those who weré 
stockholders on the 30th of June and 31st of December. Shows that under 
compromise set out In plan of reorganization the Southwestern stockholders 
were entitled to $865,183.34. This was not recelved, as crédit of $25,000 was 
allowed upon the same on account of order of April 14, 1894. This was taken 
by Southwestem Eailroad, and used for Its corporate purposes, to the injury 
of its stockholders. After compromise fund was recelved by the Southwest- 
em Rallroad Company, they should hâve distributed It; but they dld not do 
this, but diverted it to Its own corporate purposes. They paid out of this 
fund Its attorneys, agents, and bankers, $263,668.66, and on December 24, 
1895, out of same, 10 per cent, upon par value of thelr stock, — $519,900; the 
same to be paid on and aftfer January 14, 1896. Resolution declarlng sald 
dividend was as foUows: 'That a dividend of ten dollars and elghty cents 
($10.80) per share on the capital stock of this company is this day declared 
payable to the stockholders of record on this date on and after the 14th 
day of January, 1896, at the Central Georgîa Bank, Maçon, Ga., and at the 
Oitlzens' Bank of Savannah, Savannah, Georgla; ten dollars ($10.00) of said 
dividend belng declared for amounts accruing on said stock to November 1, 
1895, and elghty cents (.80) thereof belng out of amounts accruing under the 
lease to the Central of Georgia Rallway from November 1, 1895, to January 
1, 1896. The transfer books of the company wlll be closed from this date 
untll January 14, 1896." Allèges that this was not a true dividend, but 
merely a partial payment by the coUecting agent of that to which the owners 
were entitled. After payment of sald alleged dividend, there was left, 
together 'wlth interest, a balance of $83,197.83, which now remains in the 
hands of sald company, and amounts to about $100,000. Allèges that, al- 
though attention to the fact that it had no right or title to sald fund, it bas 
done nothing to retum the same so diverted to its true owners. Robert M. 
Farrar claims an Interest by virtue of an assignment made by Jullus M. Alex' 
ander dated July 15, 1899. Alexander, assignor, applied partial payment 
upon hls clalm agalnst the Southwestem Rallroad arlslng out of ownership 
of stock. Alexander recelved wrltten assignment from the former owners of 
stock in the Southwestern Eailroad of the rlghts of hls assignors in 13 
shares of stock: Amelia G. Brown owns 17 shares; Amelia 0. Brown, execu- 
trlx, owns 38 shares; Mrs. S. S. Alexander, administratrlx of Joseph A. 
Alexander, deceased, owns 5 shares; Geo. WoodrufC, up to May, 1893, owns 
377 shares; S. S. Solomons (aequlred 1895) owns 100 shares, ïecelvlng an 
assignment from seller as to back dlvîdends. Sets out claims of several 
parties on page 12. Allèges that neither they nor those who preceded them 
In title hâve In any manner ratifted or coufirmed the action of the South- 
western Eailroad In deallng with the fund aforesald. J. M. Alexander did, 
on the lOth day of February, 1896, give power of attorney to J. S. Baxter and 
W. G. Raoul, which authorized them 'to represent me, and to vote In my 
name, at ail meetings of the stockholders for any purpose whatsoever, until 
this power of attorney shall be revoked.' This was used to pass the foUow- 
ing resolution at ensulng meeting of stockholders: 'Resolved, that ail the 
aets and dolngs of the board of dlrectors of this company and Its président 
during the past year be, and the same are hereby, ratifled.' Allèges that If 
the fact of the act of said attomeys In votlng for sald resolution was to 
deprive petitioner of the Interest In the undlstributed portion of the compro- 
mise fund, such action was unauthorized and vold. No one who recelved 
the allégea dividends of December 24, 1895, ratifled thereby the acts of said 



84 ,,r i,, , U2 FEDERAL REPORTER. 

SoTithwestem Eallroad Company. The Southwestern were only agents for 
tiie ownè;fs of tjie dlvidenûs, and no estoppel could arise against them. 
(Page lîS,),StockhoWers' meeting of February 13, 1896, had no power to 
dea,l*ltli'6r dispose of a fund which belonged to those who had been 
stocthbldérs throughOut an antécédent period of some three and à half years, 
and Whb l*ad in many instances parted with their stocli, and had no rlght 
to take part In stockholders' meetings, but who still retained their right to 
defàidltea Tentais against the lessee company. The payment of the 10 per 
cent tb tt'OiSe who were stockholders December 24, 1895, deprived many 
persortô 'çi'lid had been stockholders of their lawful share of said fund. The 
$100,000 now inhands of Southwestern Railroad, $263,668.86 paid out for 
attorqeys, bftnkers, etc.; and the dividerid by payment of alleged dividend 
.of December 24, 1895, together constitute a trust fund to which South- 
western J^llroad has no rlght, the same havlng been paid to it as agent of 
this court for distribution to the owners. Its présent possession is illégal 
and wrongful. The South^'éstern Railroad répudiâtes its relation to said 
fund as agjBht, and asserts its own absolute title thereto. No person or cor- 
poration Is entitled to said fund, and it should be taken charge of by this 
court. Petitioners bring this complalnt not only to recover balance of fund, 
but also to enforce distribution of the same spent by Southwestern Kail- 
road for Its own debts, and the snms illegally diverted from their ownei-s 
by dividend of December 24, 1895. Pétition is In behalf of ail parties In- 
terested in said fund. Befers to Farrar's suit in Bibb superior court, which 
bas not been tiried." 

From this analysis and statement it. plainly appéars that the inter- 
veners ratify the compromise set ont in the plan of reorganization of 
the Centrai Railroad & Banking Company of Georgia and its proper- 
ties, which was ratified by brder of this court November i, 1895, 
iinder which the Soitthwestern Railroad Company received the sum 
of $865,183.34 in cash and crédits; and, as it appears that the Central 
of Georgia Railway Company complied with ali its obligations and 
duties under said cornpromise and the order of court approving the 
sàme, and as'thefe are no facts stated in the bill of intervention which 
show ariy dùty or obligation bf the Central of Georgia Railway Com- 
pany in the disposition of ttie fund paid ovet to the Southwestern 
Railroad Company, the demurrer of the Central of Georgia Railway 
'Company shbilltj be sustaihed. ,, ' 

\ With the Clfentiial bf Georgia. Railway Company out of the case, 
the controversy as set forth in the intervention seems to be wholly 
between the Southwestern Railroad Company and certain of its 
stoelcholders ârid théir assignors, who, at best assert only such de- 
mahds agaiiist the said CQmpany as are fully cognizable at law ; and 
âll çoncerried arç citizens.of Georgia, and, as the jurisdiction of this 
court can oilly be invoked because ancillary to the main case, and 
such ancillary jtirisdictionis very doubtful, the motion to dismiss the 
intervention shbuid be granted. •. 

In déférence .to the learned counsel who hâve ably and elaborately 
argued tliis case both orally and by brief, I deem it proper to further 
say that I find the demands Cbntained in said intervention stale, and 
withdut equity,, because: 

I, The fund bî $865,183.34 paid over to the Southwestern Railroad 
Company under: the compromise plan by order of court in the main 
case was made up of net earnings of thé Southwestern Railroad 
Company after the lease of 1869 was abrogated, so far as the re- 
çeivership was concerned, and of a sura paid by the Central of 
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Georgia Railway Company to procure a renewed lease; and there- 
fore was not a fund which any of the parties was required to pay di- 
rect to the stockholders of the. Southwestern Railroad Company 
under the provisions of the lease of 1869, although it may be that in 
equity the said sum, when received by the Southwestern, was charged 
with the provisions contained in said lease, and the stockholders 
may hâve been in equity entitled to hâve had the same apportioned 
as to time and distribution in full. 

2. Because of the fund paid over to the Southwestern Railroad 
Company under the compromise and order aforesaid the sum of 
$403,066.27 was the net earnings during the receivership after the 
abrogation of the lease of 1869, and was in no sensé legally or 
equitably earned or paid over as rental under the lease of 1869 ; and 
if the balance, to wit, the sum of $462,187.07, paid in by the pur- 
chasers of the Georgia Central Railroad & Banking Company's 
properties to procure a renewal of the Southwestern lease, is to be 
considered in equity as the rental of the Southwestern Railroad 
under the lease of 1869, and as such due direct to the stockholders, 
then the case shows that this amount and more has been distributed 
directly to the stockholders of the Southwestern Railroad Company, 
interveners included. 

3. Because in the main case in which this intervention is now filed 
the Southwestern Railroad Company was a party intervening in 
behalf of and representing ail its stockholders and their interests 
without protest or objection, and no fraud or even mismanagement 
therein is now alleged or even suggested. The substantial matters 
complained of in this intervention relate to the dealings of the South- 
western Railroad Company with its stockholders subséquent to the 
last order made in the main case affecting the Southwestern Railroad 
Company and its stockholders, and after the main litigation was 
practically concluded, and the case, certainly so far as the Southwest- 
ern Railroad was concerned, was ended. 

4. Because this intervention, presented more than five years after 
the Southwestern Railroad Company, representing the interests of 
its stockholders, passed out of the main case, and long after the 
great bulk of the stockholders of the Southwestern, including ail 
thèse interveners but two (for Farrar and Solomons must be con- 
sidered as standing in the shoes of their assignors), hâve ratifîed the 
acts and doings of the Company, not only in the main case in this 
court, but afterwards, in dealing with the fund coUected, by accepting 
dividends known to Ije based thereon, now cornes too late, and the 
demands therein made are stale. 

An order will be entered sustaining the demurrer, and grànting the 
motion to dismiss the intervention. 

(November 1, 1901.) 

It is now ordered that the said decree be, and the same is tiereby, 
amended by adding at the end thereof the f ollowing : This decree to 
be without préjudice to the interveners' right to proceed in any court 
of compétent jurisdiction against the Southwestern Railroad Com- 
pany on any of the demands coiltained in said intervention. 
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RICHARDS T. BALLIDAY et aL 
(Circuit Court of Appeals, Ttïrd Circuit. Decemfcer 9, 1901.) 
. No.:5., 

1. COKPOKATrONS— ChATTKL MoHTQAGKS— EfFECÏ of InSOIjVBNCT. 

The fàet tliat a corporation was insolvent at the tlme It executed a 
chattel mortgage does not necessarily render euch mortgage invalld as 
to créditors, uadM.tlie law of New Jersey. 

2. JuDiciAii Sale— RiGHTS of Puechaseb— Sai-b Subject to Liens. 

tJnder the law of New Jersey, as settled by décision, a purchaser of 
propérty at a receiyer'è' sale, "upon the terms and conditions and subject 
to the Obligations eet forth and referred to in" the notice of sale, which 
stateâ ithat the property wonld be sold "subject to ail chattel mortgages 
• ♦ f ttiereon and subject to confirmation by the chancellor," which 
sale was conflrmed after notice to the mortgagees, t^hose names were set 
ont in the reeeiver's report, and who were présent by counsel at the con- 
flnnatî'ènt Is bound by the condition stated, and cannot maintain a suit 
In equlty to set aside one of the mortgages, on the ground that the mort- 
gagor corporation was Insolvent when it was çxecuted. 

Appeal îrôiri the Circuit Court of the United States £or the Dis- 
trict of New Jersey. 

Henry ^. Richards, ior appellant. . 
Henry B. Taylor, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge, This bill was brought on February 
24, 1894, by Willard Richards, hère the appellant, for the purpose 
of having deciared invaUd ' and set aside a chattel mortgage for 
$4,132, madé, executed, and delivered on October 28, 1892, by the 
National Time Stamp Company, a corporation of the state of New 
Jersey, to Frank H. Halliday, one of the défendants, and by him 
assigned to persons who were made codefendants with him in the 
suit. *In profceedings instituted on March 24, I893, in the court of 
chancery of New Jersey, the National Time Stamp Company was 
adjudged to be insolvent, and Chauncey G. Parker was appointed 
receiver for the corporation. On October 11, 1893, at a public 
sale by the receiver, Willard Richards became the purchaser of ail 
the property and assets of thé <ior()oration, consisting of machinery, 
tools, stock, patent rights, and crédits, for the lump sum of $1,000, 
"subject to ail chlâttel mortgages, judgmentâ, and other liens there- 
On." The bill sets up two grounds for avoiding the mortgage: 
First, that it was given without any valuable considération what- 
ever; and, second, that it was iriàde, executed, and delivered at a 
time when the company was insolvent, and for the purpose of giv- 
ing an illégal préférence to Frank H. Halliday, who was an officer 
and directQr,of'tl}e company, and knew of its insolvency. Upon 
the pieadings and jjroofs the circuit court dismîssed the bill. Wheth- 
er ^|ie deci-ee pf,dismissal was right.we are called on tp détermine. 

JSJow, as tp ;the ajleged lackof valuable cpnsideration, our exam- 
ination of the propfs, has satisfied Us that the avermentsof the bill 
are not sustained. To the contràry, the évidence, we think, af- 
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firmatively establishes.that the mortgage was given to secure a bona 
fide indebtedness to its full amount due from the company to Halli- 
day. 

In the view we take of the case, it is not necessary for us to dé- 
termine whether or not insolvency of the company at the date of 
its mortgage was shown. It is enough to say that, even if the com- 
pany was insolvent, the mortgage to HalHday was not necessarily 
void as to creditors. Savage v. Miller, 56 N. J. Eq. 432, 36 Atl. 
578, 39 Atl. 665. The more important question is whether in view 
of the terms of his purchase at the receiver's sale, and having re- 
gard to ail the circumstances, it was open to the complainant in this 
bill to attack the mortgage on the ground of the insolvency of the 
company at the time it was given. To sustain his right so to do 
the appellant cites the décision of the court of errors and appeals of 
New Jersey in the case of Water Co. v. De Kay, 36 N. J. Eq. 548. 
The court there, indeed, recognized it to be the gênerai rule that 
a purchaser at a judicial sale has the right to attack the validity 
of any apparent incumbrance on the property purchased, and held 
that the particular case then before the court was within that rule. 
There a receiver who was acting under a simple order to sell at 
pubHc auction expressed in his conditions of sale that the property 
would be sold "subject to ail légal liens and incumbrances thereon," 
and the sale was so reported to and confîrmed by the court, and a 
deed was made accordîngly to the purchasers. It was held that 
nothing thus done changed the légal efifect of the exercise; of the 
naked power contained in the order of sale. In the course of its 
opinion, however, the court significantly said : 

"This testimony does not warrant the Inference that the purchasers In fact 
agreed at the sale to take the property and subject It to the complainant's 
mortgage, whether it was a légal Incumbrance or not. The facts are whoUy 
imlike those upon which this court held, In Warwick v. Dawes, 26 N. J. Eq. 
548, 556, that a purchaser at a judicial sale was estopped. There the pur- 
chaser who sought to invalidate a mortgage bought the mortgaged premises 
at another foreclosure sale, in the présence of the mortgagee's soliciter, ex- 
pressly subject to the mortgage in question, and agreed to pay the amount 
due ou it. By this device he got the property for a priée just the amount 
of the mortgage debt less than he would hâve got It If he had not agreed to 
admit that the mortgage wàs a valid lien. Under thèse circumstances, his 
endeavor to repudiate the mortgage was a fraud, and was construed to be an 
estoppel." 

In the présent case the order of sale directed the receiver to sell 
free and clear of ail incumbrances, provided the price was not less 
than $8,000. The property was offered at public auction after due 
notice, but the receiver was unable to effect a sale in accordance 
with the prescribed terms. The "agreed state of facts" contained 
in this record, after so stating, sets forth "that the said receiver 
issued a further notice, a true copy of which is hereunto annexed, 
and marked 'Schedule D,' that he would ofïer the said property 
for sale on the eleventh day of October, eighteen hundred and 
ninety-three ; and that on the said eleventh day of October, eighteen 
hundred and ninety-three, said receiver sold sftid property at public 
auction, at 802 Broad street, in the city of Newark, New Jersey, 
to the complainant, for tli^e sum of one thousand dollars, but which 
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sàlé wà3 îriade* ùpbn the terms and- conditions, ànd^ subject to the 
obligatiônéî Sëf' forth ând refeirréd to îh said notice last mentioned." 
Tljis last-me|itioned notice (Schedule D) set forth that the property 
■jvÔ'uld bé sold "Sùbject to ail chattel îiiortgages, judgments, and 
othei- liens tfiérèôn," and subject to confirmation by the chancellor." 
The recéivef riiadé report to the court of charicery of ail he had 
donc. In th?it report he set forth that Ihe property was incumbered 
by thrçe chattèl' mor-tgages (one of them being the Halliday mort- 
gage), and aléb"bii|^ three judgments, onè of them held by the Essex 
County Kfatibôar'Bank, and one of them by the Bloomfield Na- 
tional Baïik. On November 25, 1893, the court of chancery made 
the followirig ërdèr: 

' "Thls mattér Wirig opened to the court by Chauncey G. Parker, counsel 
pro se; and Mî'apî»aWng by the report of sald Chauncey G. Parker, receiver 
heretai that salds Parker, as recelvèt^ has ^old ail the proi>erty and effeets 
of the National. Time ^tamp Coropany to one WlUard Richards for the sum 
qt |0nç thousan4 âbllàrs, subject to kllciiattel niortgages, judgments, and 
other liens therebn, and subject to confirmation of thls court; and it further 
appéaring that -Sànitlel D. MersHon, fhé estate bf Sarâh A. Peddie, George 
W. Morris, Frank B. Colton, Richard: B. Jenklnson, Alfred L. Wilkins, the 
Bloomfield National Bank, and the Essex County National Bank, and Frank 
H. HalUday ha'<re had due notice of this application: Now, therefore, on mo- 
tion of said rëcelrér, and in the présence of Frédéric W. Ward, of counsel, 
wlth Frank H. Saîllday and othêrs, and Henry B. Taylor, of counsel, with 
sald Colton & Jenkinsbn, it Is on thls twenty-flfth day of November, eighteen 
hundred an^ ninety-three, ordered sind decreed that the report of said re- 
ceiver, and ail mattprs and tbings thereln contained, be, and the same is 
hereby, conflrmed, ànd the ?aid i-ecélver is hereby authorlzéd and directed to 
make and givë godd 'ânà sufflciént assurances and conveyances In the law 
for the transfer to the said Richards of the tltle to the property and efCects 
»o as aforesaid sold," etc. 

; , Accordingly the receiver did make, exécute, and deliver to Wil- 
iard .Richards t»iUs of sale and assignments for the property and 
effeets so sold. 

The chancellor's decree, confirming ail that the receiver had donc, 
was équivalent tq a previous direction. It will be observed that 
notice of the application to the cliâricellor to confirm the sale was 
given to Halliday and the assignées of his : mortgage and to the 
other mortgagees and the judgmènt creditors. Ail the parties in 
iritereSt Were before the chancelïôr. Cari' it be doubted that ail 
parties understood that the property in the hands of the purchaser 
was t!o be sûbjected to the namied incumbrances ? Undoubtedly 
Halliday and his assignées adted upon the understanding that the 
pttrchaser took the property subject to their mortgage as a valid 
lien,' This Case i.s> not within the rûling in Water Co. v. De Kay. 
Thefé, as we hâve seen, the salé was subject only to "légal liens 
and incumbrances." That condition left it open to the purchasers to 
cdiltèst the légal existence of appareht incumbrances. Hère, how- 
evèfVlthe sale #hicH the chancellor' cdnfirmed was "subject to ail 
cBâïtèl mortgagfes,'' etc. ' The Halliday mortgage was brought to 
the; attention df the. chancellor,. the pwhers of the mortgage wert 
riOtifièd to corne before him, and the dfecree oï confirmation treated 
the mortgage as a valid incumbrance. It was too late for the pur- 
chaser to take a contrary position aftér he had acquired the prop- 
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erty "upon the terms and conditions, and subject to the obliga- 
tions," offered by the receiver, accepted by himself, and confirmed 
by the decree of the chancellor. 

The learned judge below in his opinion well said: 

"In buying subject to the mortgage, the complainant got the property for 
60 much the less than he -svculd hâve beeB obliged to pay had it been sold 
freed from the Incumbrance, and for the sanle reaaon tie receiver of the 
corporation obtalned a smaller sum for distribution among the creditors." 

We think that this case clearly cornes within the principle of the 
décision of the court of errors and appeals of New Jersey in War- 
wick V. Dawes, supra. Very pertinent hère is the remark of Chief 
Justice Beasley in that case, that if the purchaser can succeed in 
defeating the mortgage "it is painfully obvious that he is allowed 
to violate the condition on which he acquired this property, as such 
condition was understood and consented to by himself and by ail 
the other parties interested." 

Under the circumstances, the demand of the complainant to hâve 
the Halliday mortgage avoided because the moftgagor corporation 
was insolvent when it was given is utterly destitute of equity. Nei- 
ther as purchaser nor in virtue of his right of subrogation to the 
judgments of the banks is the complainant entitled to such jelief. 
He bought and holds the property subject to those judgments as 
well as subject to the Halliday mortgage. 

We are of opinion that the dismissal of the bill of complaint was 
right, and accordingly the decree of the circuit court is afErmed. 



DE ROUX et al. v. GIEARD'S EX'R et aL 
(Circuit Court of Appeals, Thlrd Circuit December 2, 1901.) 

1. Equity— BuKDBN of Proop under Plbadinqs— Allégations op Pbatjd. 

The burden of proof rests upon a complainant to prove fraud alleged 
in the bill as a ground for settlng aslde a cbnveyance, notwlthstanding 
the fact that because of want of personal knowledge by défendants the 
answer lacks the probatîve force of an answer under oath made upon 
actual knowledge. 

2, MoRTQAGB— Impeachment por Praud— Confidential Relations. 

The mother of epmplainants and her sister were tenants in common 
with others in certain timber lands, and also coal lands. In 1857 she 
and her sister and thelr husbands purchased the Interests of their co- 
tenants in the timber lands, and gave a purchase-money mortgage for 
the entire purchase pricé, which Included also their Interests in the coal 
lands. The certificate of the offlcer taking the acknowledgment stated 
that the married women were examined separate and apart from their 
husbands, as required by law, and that the contents of the mortgage 
was fully made known to them. The mortgage matured in flve years, 
and was subsequéntly foreclosed, and the mortgagees purchased the 
property thereunder. A défense was made by one of the mortgagors, 
but no claim was made of any error in the mortgage. One of the mort- 
gagees had been attorney for ail the tenants in common in litigation 
respecting the lands, but an Interest therein had been cohveyed to him 
In payment for his services, and it did not clearly appear that at the 
tlme the mortgage was given the relation of attorney and client existed 
between him and the mortgagors. Held, that there was nothing in such 
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= :, ifkéte li^jsustaln a daim maole mbi» thanSO years later, and after f3x& 
d«t|tl»;9ffl;he cwrlglnal parties, tha^ the coal lands were Included In the 
mortgagë wltKout the knowledgé o( complalnauts' mother, and in fraud 
ot her rights. 
8. Mabribd Woiius: — Power to ConVeY Pbopebtt— Law of Pbnkstlvania. 
Undeafrtliè law of Pennsylvanla In force in 1857, a married woman 
conld hind her. sépara te property<!by a mortgagë In which her husband 
jolnedyrand which was ackacwledgêd as required by law in respect to 
abs^Itite conveyances. 
4. FoBEioN TyiLL— Failuke to Pkobatb. 

An action cannot be malnta:lned by a devisee to recover lands in 
Pennsylvanla. under a foreign wlll, whieh was not proved as required by 
the laws of the state, and whereno copy was probated in the state, as 
required by.Act March 15, 1882 (P. L. 136). 

6. Tax Sale— Validitt and Effkct. 

Undér the law of Pennsylvanla, a sale and conveyance of lands for 
taxes, regularly made, passes a godd title to the purchaser, In the ab- 
sence of fraud. 

6. EqniTT— Lâches— Suit to Rbcoveb Real Estate. 

A suit by the heirs of a œortgagor to Impeach the mortgagë for fraud, 
and. recoyer lands .Jnclude^ tlierein, Is barred by lâches, where the clalm 
was hot asserted untîl 40 yeairs after the mortigage was èxecùted, and 33 
years à f ter Its foreclosure atid the saie of the lànd thereunder, during 
ail of which time the purchasers and those claimlng under them were 
In ppen and notorlous possessloii, and not until the original parties to the 
transaction were dead, ajad especially where the mortgagor, although liv- 
ing untll 5 years before the commencement of the suit, never made any 
claim adverse to the mortgagë. 

7i WlTNBSSœS^CûMPETENOT OF Partt— Tbaitsactions with PBEsotrs SlNCE Db- 
'CBA8BR. 

Under Kev. St. § 858, a party complainant in a suit against the repré- 
sentatives of persons deceased Is not a compétent wltness as to transac- 
tions wlth the decedents, notwithstanding an assignment made pending 
the suit transferring ail his Interest in the subject-matter to others, 
where he remaina a party to the record. 

Appeal from the Circuit, Court of the United States for the East- 
ern District of Pennsylvania. 
See (C. C.) 90 Fed. 537; (C. G.) 92 Fed. 948; (G. G.) 105 Fed. 

7^, ■ ■ .■,■',':; '. -■ 

Carrie B. Kilgore and James Scarlett, for appellants. 
Johti G. Johnson, J. Percy Keating, and John M. Gest, for appel- 
kes. 

Before ACHESON and GRA Y, Circuit Judges, and KIRKPAT- 
RIGÉ, District Judge. 

ACHESON» Circuit Judge. This bill in equity was brought on 
January 25, 1898, by John Joseph Etienne Louis De Roux and 
Etienne Armaud De Roux against Ellèn E. Girard, widow, execu- 
trix and sole devisee of John Augustus Girard, deceased, Mary De 
Witt Cuyler, widow and administratrix of the estate of Théodore 
Cuyler, deceased, Thomas De Witt Cuyler, C. C. Cuyler, Eleanor 
De Witt Cuyler, and Théodore De Witt Cuyler, children of Théo- 
dore Cuyler, deceased, Charles Tête, and others. Pending the suit, 
the death of Mary De Witt Cuyler was suggested, and C. C. Cuyler, 
administrator of her estate, was made a défendant. On April 9, 
1899, EUen E. Girard diedv and the exécuter of her will, the Penn- 
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sylvania Company for Insurance on Lives, etc. (one of the appel- 
lees), was substituted as a défendant. 

The complainants in the bill are children and the heirs at law of 
Marie Céleste De Roux, who was a nièce of Stephen Girard, and 
one of his heirs at law. The subject-matter of the suit is the alleged 
interest of Marie Céleste De Roux in what are called the intestate 
farm or timber lands and coal lands (in ail 12 tracts) of Stephen 
Girard, situate principally in Schuylkill county (but partly in Colum- 
bia county), Pa. Upori the death of Stephen Girard, in 1831, Ma- 
dame De Roux, as one of his heirs, acquired an undivided ^/zi 
share in thèse lands. The bill alleged that in the year 1845, t>y pur- 
chase from Françoise Fenelon Vidal, another of Stephen Girard's 
heirs. Madame De Roux acquired a further undivided interest in 
thèse lands, thus making her then entire interest an undivided V 
share; and that upon the death of Madame Vidal, in June, 1861, 
she acquired under the will of the latter a further undivided in- 
terest, to wit, a ^/*6 share. The bill impugns as fraudulent, as 
against Madame De Roux, a purchase-money mortgage executed 
by her and her husband and others to John Augustus Girard, Théo- 
dore Cuyler, and others, on December 26, 1857, upon which fore- 
closure proceedings were instituted on February 28, 1863, a final 
judgment against the défendants (the mortgagors) entered on July 
13, 1863, and sheriff's sales thereunder made, and sherifif's deeds to 
the purchasers executed, delivered, and recorded, in the year 1864. 
The bill charges that Théodore Cuyler fraudulently caused to be 
included in this mortgage interests of Madame De Roux in the 
above-mentioned lands, which she did not ilitend to include therein, 
and did not know were so included, and that he fraudulently caused 
the same to be sold at the sheriff's sale under the foreclosure pro- 
ceedings, he (Cuyler) purchasing at the sherifï's sale the interest of 
Madame De Roux in the coal lands so fraudulently included in the 
mortgage, and Charles Tête, with knowledge of the fraud, purchas- 
ing at the sheriff's sale her interest in the farm lands so fraudulently 
included in the mortgage ; and that John Augustus Girard, Théodore 
Cuyler, and Charles Tête, conspiring and intending to defraud 
Madame De Roux of her rights in the coal lands, by deeds of convey- 
ance among themselves, which were executed immediately after the 
sherifï's sale, became tenants in common in certain proportions in 
Madame De Roux's interests in the coal lands so collusively mort- 
gaged and sbld; and that they, the said John Augustus Girard, Théo- 
dore Cuyler, and Charles Tête, and those claiming under them, hâve 
been ever since continuously in the collusive and fraudulent re- 
ceipt and enjoyment of the rents, issues, and profits of and from the 
interests of Madame De Roux in said coal lands. The scope of the 
prayers for relief is indicated by the following paragraph, taken from 
the appellants' brief: 

"An accounting was asked for from Tête and the estâtes of Girard and 
Cuyler, and a decree charging the estate of Théodore Cuyler as trustée for 
Marie C. De Eoux, and also a decree for the paymént to the complainants of 
whatever should be found due them; also a decree for a reeonveyance to the 
complainants of the said separate estate of Madame De Roux thus coUu- 



92 112 FEDERAL HEFGRTER. 

slVely aM ïrâùdnlently obtalned from her by Tête, Girard, and Ouyler, and 
held from her and her helrs, by them and thelr représentatives." 

The bijl sets forth that Louis François De Roux, the husband of 
Marie Céleste De Roux, died on February 23, 1874, and that she 
died on November 26, 1892. John Augustus Girard, as appears from 
the date of the probate of his will, died prior to September 19, 1870. 
Théodore Cuyler, the bill states, died on April 13, 1876. 

The évidence in the case is principally documentary, and consists 
in large part of public records. The facts hereinafter stated appear 
therefrom. In 1850 the heirs at law of Stephen Girard (including 
Madame De Roux) instituted an action of ejectment in the circuit 
court of the United States for the Eastern district of Pennsylvania 
against the city of Philadelphia to recover the 12 tracts of land men- 
tioned above, which action resulted in a verdict and judgment for the 
plaintiffs, w^o were put into possession of the lands by habere facias 
possessionejh in the fall of 1853. The attorneys for the plaintiiïs in 
that action were John M. Read, Esq., and Théodore Cuyler, Esq. 
By deed dated June 10, 1854, the heirs of Stephen Girard (including 
Madame De Roux) conveyed to John M. Read and Théodore Cuyler 
an undivided 15 per centum of each and ail of said 12 tracts of land. 
That deed contains in its premises, and just before its conveying 
clause, .thèse récitals ("the parties of the first part" being the heirs 
of Stephen Girai:d, and "the parties of the second part" being John 
M. Read and Théodore Cuyler), namely : 

"Whereas, the sald several tracts, pièces, or parcels of land, estâtes, and 
premises dld ail of them, upon the decease of said Stephen Girard, pass 
îhto the possession of the mayor, aldermen, and citizens of Philadelphia, who 
alleged and pretended a tltle to hâve and possess the same, and thereupon it 
•was agreed between the sald parties of the flrst part then claiming the sald 
lands and the parties of the second part that they, the said parties of the 
second part, should undertake and confluct proceedings in the law for the 
reooyery of the sald tracts, places, and parcels of land, estâtes and premises, 
and as a compensation for thelr services rendered in such légal proceedings 
should receive an Interest in ail such lands 'eqUal to flfteen per cent, of their 
full aroount and value; and whereâs,: stich légal- proceedings hâve been suc- 
cessfplly conducted, and by final process Issuing out of the circuit court of 
the tfnlted States In and for the Éastem district of Pennsylvania actual pos- 
session of the sa}d lands bas been dellverèd unto the said parties of the first 
part; and wherëasi It Is deslgned and Inténded by thèse présents to fulflU 
the before-mentloned agreement, and In good falth to grant, convey, and 
conflrm unto the sald parties of the second part the said Interest in sald 
tracts, pièces, or parcels of land, estâtes, and premises, equal to flfteen per 
cent, of thelr amount and value." 

On December 26, 1857, by a deed of that date, John Augustus 
Girard and EHen E., his vvife, Caroline E. G. Peale and her husband, 
Harriet G. Clark and her husband, Françoise F. Vidal, John M. 
Read, and Théodore Cuyler sold and conveyed their respective inter- 
ests in the Girard farm or timber lands above mentioned to Marie 
Céleste De Roux and Louis François De Roux, her husband, and 
j^irine Stéphanie De Lentilhac,(sister of Madame De Roux) and 
Alfred DeXentilhac, her husband, for the considération ôr price of 
$23iiii.i3, and on the same day thèse vendees executed to their 
vendors a purchàse-money mortgage for the entire considération 



DE Eoxjx V. girard's ex'r. 93 

money, $23,111.13, payable in five years, with interest payable semi- 
annually. This mortgage, by plain description and unequivocal calls, 
covered the entire interests of Marie Céleste De Roux and Anne 
Stéphanie De Lentilhac in ail the above-mentioned Girard farm or 
timber lands and coal lands. The mortgage was duly executed in the 
city of Philadelphia by the mortgagors in person, and with separate 
acknowledgments, before an alderman, by Madame De Roux and 
her sister, Madame De Lentilhac. The annexed certificate of the 
alderman is dated December 26, 1857, and sets forth : 

"The sald Marie and Anne Stéphanie, being by me examined separate and 
apart from their respective husbands, the contents thereof being first fully 
made known to them, did déclare that they dld voluntarily, and of their own 
free will and accord, seal, and as their act and deed délirer, the sald in- 
denture of mortgage without any coerclon or compulsion ïrom their sald hus- 
bands." 

The mortgage was duly recorded on Eebruary 24, 1858. As we 
hâve seen, the allégation of the complainants is that it was the inten- 
tion of their mother to mortgage only the interests conveyed to her 
by the deed of December 26, 1857, and that the inclusion of anything 
more in the mortgage was without her knowledge, and a fraud upon 
her. 

Undoubtedly, under the pleadings, the burden of proof to estabhsh 
the alleged fraud is upon the complainants, even if it be conceded (as 
is contended by them) that for want of personal knowledge by some 
of the défendants their answers do not hâve the probative force of 
a responsive answer in equity on oath made upon actual knowledge, 

Now, we hâve attentively read and considered the entire proofs, 
and fail to discover évidence to sustain any of the allégations of fraud 
contained in the bill. The circumstances relied on as indicating bad 
faith on the part of Théodore Cuyler and John Augustus Girard 
seem to us to be consistent with perfect integrity on their part. In 
the argument in behalf of the appellants much was made of the cir- 
cumstance that in a purchase-money mortgage were included inter- 
ests which were no part of the property sold. The transaction, how- 
ever, carries on its face an explanation which, we think, is entirely 
satisfactory. No part of the purchase money was paid down, nor 
was any part of the principal to be paid until the end of fîve years. 
It was then not unreasonable that the vendors should ask for, and the 
purchasers should be willing to give, a mortgage security embracing 
ail the interests of the latter in the 12 tracts of land. 

The inability of Madame De Roux and her husband to read or 
understand the EngHsh language does not imply ignorance on their 
part of the provisions of the mortgage they executed, nor does it 
tend in the slightest degree to overcome the magistrate's certificate 
that the contents were first fully made known to her. Presumably 
the contents of the mortgage were fully known to the other mort- 
gagees, namely, Mrs. Peale, Mrs. Clark, and John M. Read, and also 
to the other mortgagors, namely, Madame De Lentilhac (sister to 
Madame De Roux) and her husband. Did thèse parties ail connive 
at the perpétration of a déception upon Madame De Roux? It is 
■ significant, and hère worthy of note, that while Madame De Lentil- 
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hac çorttfeSt«4 the foreclosure sale on other grounds she raised no 
question: as tiOthe inclusion in the mortgage of more property than 
was intçnded. 

It is sajd that at the time of the giving of the mortgage the rela- 
tion of attorney and client existed between Mr. Guyler and Madame 
De Roux. But, if this was the case, it is difficult to see how the 
fact would militate against the integrity of the transaction. Mr. 
Cuyler got no other or better terms from Madame De Roux than 
did other mortgâgees, who cçrtainly stood in no confidential rela- 
tion to her. We* think, however, that the évidence does not show 
that the relation of attorney and client existed between Mr. Cuyler 
and Madame De Roux, either on December 26, 1857, when the 
mortgage was given, or at the time of the foreclosure proceedings 
and sheriff's sales thereunder, in 1863 and 1864. The above-quoted 
récitals from the deed of June 10, 1854, from Girard's heirs to Messrs. 
Read and Guyler, conveyingf to the latter the undivided 15 per centum 
of the lands, import a full and final settlement for agreed professional 
services which had been rendered, and that the relation of attorney 
and client was terminated by that conveyance. The view that con- 
fidential relations between Mr. Cuyler and Madame De Roux had 
ceased is confirmed by the record of the suprême court of Pennsyl- 
vania at No, 3 of January term, 1857, put in évidence by the com- 
plainants, which shows that on December 5, 1856, a suit in equity was 
brought in that court by Madame De Roux and other heirs of 
Stephen Girard against John Augustus Girard, Théodore Cuyler, 
and others, for the purpose of setting aside two deeds, one of which 
had put the coal lands under the management of five commissioners 
(one of whoîîi was Théodore Cuyler), and the other a partition deed 
relating to the farm lands. On July 7, 1857, a decree was entered 
by the court setting aside those two deeds, and ordering an account 
by the commissioners (including Cuyler) of the rents, issues, and 
profits while the 1 lands were in possession of the commissioners. In 
that suit Madame De Roux was represented by M. R. Thayer, Esq., 
as her attorney and Counsel. 

It appears tha;t on December 26, 1857, the plaintiiïs in that suit 
(including Madame De Roux) executçd a release to the commission- 
ers (including Cuyler) of their Hability to account under the decree. 
Now, the three instruments executed on that day, namely, this release 
and the hereinbefore recited deed and purchase-money mortgage, 
may, when taken together, imply an amicable settlement of matters 
in dispute, but they do not import any confidential dealings. 

There is sojne évidence to shoW that at adate prior to March zj, 
1863, a second action of ejectment for the four tracts of coal land 
was brought iti Schuylkill, county by the city of Philadelphia against 
the heirs.ol Stepben Girard, and tried, but no part of the record of 
the trial court js before us, and the date of the action, and who were 
the counsel representing the défendants below, are left to conjecture. 
AU the évidence! on the subject we hâve is the docket entries (without 
more) in the suprême court of Pennsylvania showingthé allowance of 
a writ of error and brief minutes of subséquent proceedings. A 
paper was filed in the suprême court dated March 10, 1865, purport- 
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ing to be a compromise agreement, signed "Théodore Cuxler, for 
Défendant in Error," whereby one tract was conceded to the plaintiff 
in error, and the other three tracts to the défendants in error, and a 
judgraent was entered accordingly on March 13, 1865. This, surely, 
is meager évidence to sustain the allégation that Théodore Cuyler 
stood in the confidential relation of an attorney to Madame De Roux 
at the time of the proceedings for the foreclosure of her mortgage 
and the judicial sales thereunder in the years 1863 and 1864. It will 
be observed that at the time Mr. Cuyler signed the agreement of 
compromise he had succeeded to the rights of Madame De Roux by 
virtue of his purchase at sherifï's sale. 

The sherifï's deed to Théodore Cuyler was recorded on Novem- 
ber 12, 1864. It is then a matter of no real moment that the deed 
from James G. Clark to Théodore Cuyler of July 9, 1864, was not put 
on record until April 18, 1889. There was the like delay in record- 
ing the deed of June 21, 1862, from John M. Read to Théodore Cuy- 
ler, the honesty of which is beyond question. Moreover, the posses- 
sion of John Augustus Girard, Théodore Cuyler, and Charles Tête, 
and those holding under them, and their receipt of the rents, issues, 
and profits, was open, unequivocal, exclusive, and continuous for 
considerably more than 21 years before the filing of this bill. 

The position taken by the complainants, that Madame De Roux, 
because a married woman, had no power to mortgage her other real 
estate for the purchase money of the particular interests sold and 
conveyed by the deed of December 26, 1857, is whoUy untenable. 
It has always been the law of Pennsylvania, both before and since 
the married woman's act of 1848, that a mortgage of a wife's real 
estate, executed by husband and wife,' and acknowledged by the wife 
in the manner required by law in respect to absolute conveyances, 
will bind her real estate so mortgaged. Jamison v. Jamison, 3 
Whart. 457, 31 Am. Dec. 536; Black v. Galway, 24 Pa. 18; Haffey 
V. Carey, 73 Pa. 431 ; Hagenbuch v. Phillips, 112 Pa. 284, 3 Atl. 788. 
The mortgage of Madame De Roux hère in question was so executed 
and acknowledged, and undoubtedly bound ail her interests included 
therein. 

In respect to the Vidal interest in thèse lands, the complainants' 
claim fests upon an alleged will of Madame Vidal, who died June 15, 
1861. We fînd in this record what purports to be a copy of her al- 
leged will, stated to hâve been produced on June 17, 1861, before the 
tribunal of first instance at Bordeaux, France, and ordered to be 
deposited among the drafts of one Debosq, notary ; the alleged office 
copy hère produced being authenticated by the signature and officiai 
seal of the United States consul at Bordeaux. We think with the 
court below that this paper is inadmissible as évidence, and is un- 
avaiHng to thèse complainants. The alleged will was not proved by 
two witnesses, as required by section 6 of the Pennsylvania act of 
April 8, 1833 (P. L. 249), nor was a duly-authenticated copy probated 
before the register of Avilis having jurisdiction in accôrdance with 
section 12 of the Pennsylvania act of March 15, 1832 (P. L,. 136), 
relating to wills proved in another country. The paper offered was 
not évidence to show title in Madame De Roux, or in her children 
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ami heits, thÇ; .CQ.mplainants. The ladk ,of proof of title was fatal to 
thJs çajj't pî tKe» cpmplainants' case. Ëu^, again, the évidence shows 
that lî tbëre was àny interest in thèse lands in Madame De Roux by 
viritùe of the wj!! of Madame Vidal it was exclusively in the coal 
lands, and such intereàt v/as levied oh and devested by a sheriff's sale 
to John B. Solms, ipade on February.aS, 1863, under a judgment ob- 
tàihed in the suprême court of Pennsylvania on November 12, 1862, 
f>y Augustus Gii;ard against Madame De Roux and her husband. 
The;Sherifï's deçd tp the pijrchaser,, Solnis, was dated March 5, 1863, 
and acknowledged in ppen court Ma,rcli:i3, 1863. Furthérmore, it 
appears that on June 8, 1868, thèse entire coal lands were sold by the 
treasurer of Scliuylkill. county for the taxes of 18Ô6 and 1867 to Wil- 
liam F. Donaldsbn, to whom the treasurer execute,d deeds duly ac- 
knowledged !in . open court. After the time for rédemption had 
passed, Donàl^son, on March 8, 1871, conveyed thèse, lands to Maria 
D. Pemphill, CarbHne E^ G. Peale, Harriet G. Clark, Charles Tête, 
EUen E. Girard, and Théodore Cuyler. The efïect of such a tax sale 
is to extinguish àll previous titles, and put a good title in the pur- 
chaser. Miller v. Haie, 2e Pa. 432. Speaking of the sale to Donald- 
son, the court below in its opinion said: "There is no évidence of 
any kind to impeach the regulai-ity^ fairness, or validity pf this sale, 
or show that aijy person concerned therein; or profiting thereby, 
was in any respect acting fraudulently or in bad faith." We are not 
persuaded that the court fell into any error in so holding, Upon the 
évidence on which the complainants rely we cannptsay that it is 
satisfactorily shovyn that Donaldson stood in any such relation to 
thèse lands or to their owners as precluded him , from purchasing at 
the tax sale. The treasurer's sale, then, being to a stranger, he 
took and could give to Mr^ Cuyler and his co-purchasers an absolute 
title, to the exclusion of Madame De Roux, even if she had had at 
the time of the tax sale an interest in the lands. Reinboth v. Im- 
provement Co., 29 Pa. 139. 

, The review of this case ought not to end without a référence to 
the extraordinary delay in seeking relief for the wrongs hère alleged. 
This suit was commenced 40 years after the giving and recording of 
the mortgage which is attacked for fraud,i33 years after the purchase 
at judicial sale by Cuyler and Tête and the recording of the sheriff's 
dieeds to them, 24 years after Madame De Roux, the complainants' 
mother, became discoyert by the death of her husband, and more 
than 5 years after her death. If the statute of limitations is not a 
fîat légal bar to recovery Ijy the complainants (upon which question 
we need not express an opinion), the long and unreasonable delay in 
asserting the claims hère set up should preclude redress in a court 
of equity, in view of the circumstances. Badger v. Badger, 2 Wall. 
87, 17 L. Ed. 836; Godden v. Kimmell, 99 U. S. 201, 25 L,. Ed. 431 ; 
-Landsdale v. Smith, 106 U. S. 391^1 Sup. Ct. 350, 27 L. Ed. 219; 
Richards v. Mackall, 124 U, S. 183,, 8 Sup. Ct. 437,. 31 L. Ed. 396; 
Eelix v. Patrick, 145 U, S. 317, 12 .^wp. Çt. 862, 36 L. Ed. 719. Not 
only were the fatherand mother otthe complainants de^d when the 
bill. was brought, bût: John Augustiis Girard had been in his grave 
for over a quarter of a century, and Théodore Cuyler for more than 
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20 years. In Jenkins v. Pye, 12 Pet. 241, 254, 9 1». Ed. 1070, whicH 
was a suit to set aside a deed, the court said that "lapse of time and 
the death of the parties to the deed hâve always been considered by 
a court of chancery entitled to great wçight, and almost controUing 
circumstances, in cases of this kind.'* }ohn Augustus Girard, Théo- 
dore Cuyler, and Charles Tête, and those coming in under them, 
held by record titles open to Madame De Roux. Their possession 
under those titles was open and notorious. There was no conceal- 
ment. It matters not that' Madame De Roux resided in France after 
1860. She seems to hâve had a représentative in this country. But 
whether or not this was so, her résidence abroad will not explain or 
excuse her supineness. Her inaction can be accounted for only on 
the hypothesis that she knew she had no just claims to this property; 

There only remains for considération the assighments of error 
relating to the ruling of the court below (90 Fed. 537) that the com- 
plainant John Joseph Etienne Louis De Roux was not a compétent 
witness to testify with respect to what occurred on December 26, 
1857, in the matter of the giving of the purchase-money mortgage, 
and the perpétration by John Augustus Girard and Théodore Cuyler 
of the alleged fraud upon Madame De Roux in including therein her 
coal interests without her knowledge. We think that, under the 
proviso to section 858 of the United States Revised Statutes, De 
Roux was clearly incompétent to testify as to those transactions. 
When ofïered as a witness, he was a party plaintiflf in the action, 
which was against an executrix and an administrator, and in which 
judgment might be entered against them. One of the main purposes 
of the bill was a decree for an accounting and reconveyance against 
the estâtes of John Augustus Girard and Théodore Cuyler, both of 
whom were dead. The proposed examination was with respect to 
transactions with thèse deceased persons. 

With a view of removing objection to his competency as a wit- 
ness, De Roux, on October 20, 1898, executed an assignment under 
seal to his wife, Florence De Roux, of ail his interest in the intestate 
lands of Stephen Girard, and in the accrued rents, issues, and profits 
thereof, and in the pending suit, the expressed considération being 
"love and afifection" and "one dollar," and on the same day he exe- 
cuted an assignment under seal to his brother and co-complainant of 
ail his possible expectancy of interest therein as tenant by the curtesy 
or otherwise, the considération stated being "value received," without 
more. Afterwards he filed with the clerk of the court a written prder 
that his interest in the case be marked for the use of his wife. Thèse 
expédients, we think, were inefifectual to meet the objection to his 
competency. In Bridges v. Armour, 5 How. 91, 12 L. Ed. 64, it was 
held by the suprême court of the United States that a party upon the 
record, although devested of ail interest in the event of the suit, is 
not a compétent witness in a cause. De Roux remained a complain- 
ant. His wife was not substituted as complainant, nor was she even 
made a co-complainant. By the law of Pennsylvania, also (if that 
law be hère applicable at ail), De Roux was incompétent as a witness 
notwithstanding his assignments. Post v. Avery, 5 Watts & S. 
510; Darragh v. Stevenson, 183 Pa. 397, 39 Atl. 37; Bitner v. Boone. 
112 F.— -7 
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^à8'Pai'5Ô^,-i8 Atl. 464.: The coutt^ .we think, was' right in hold- 
ing', thâtthe complainant De RçSux was incompétent tô testify as 
t<4 transactions with the testaltor orintestate of parties défendant. 
' 'Tliexjecfee bf thé circuit court dismissing the bill bf complaint is 
affiritned';''- 



,'Fjm et al. V, MAYOR, ETC.. OF OITY OF NEW YORK. 
(Circuit Court of Appeals, Seconfl Circuit October 30, 1901.) 
No. 138. 
1. Watbrb— A-Sppropbiation ïHîDBB Power ov Eminbnt Douain' — Injurt to 

.RiPAKIAN OWKBBSIN ANOtBBR StATB. 

A ^tâte cannot, In thié exercise bf Its power of emlnent domain, author- 
Ize oiie of Its munWlpalltles to dlvert tië waters of a nonnavlgable Inter- 
state istream, to the la jury of rlparlan o-wners on such stream In another 
stett^, fhe rfght of such owners to the use of the water flowlng In Ita 
nâtnral ehannel Is flîot an easement dépendent upon servitudes upon 
lands abové. In the other state, whlch such state may extingulsh on 
niaking constltutlonal compensation, but Is Inseparably annexed to the 
SoU, and Is pareel of the land Itself; and the diversion of the water In 
t^ei state abôve Is a taklng of property outslde the Umlts of the state, 
., aij^ jl?(f^9;id Its jurisdlctlon. 
3. Samb— RbMbdy FOR Unlaweul Diversion— Injxjkotion. 

Where à clty lU New York, acting under authorlty of a state statute, 
is proceeding to dlvert thé waterS Of a nonnavlgable stream In that 
(State for municipal puriiosesi to the Injury of rlparlan owners below. 
whose lands are sltuated In Connecticut, such owners are not conflned 
to the, remedy glven by the New York statute to obtaln compensation for 
the injury; but, the act belng a tortIouS taklng Of their property in Con- 
necticut without authorlty of law, they may malntaln a suit In equlty 
to enjojn the same. 

Wheeler, District Judge, dlssentlng. 

Appeal from the Circuit Court of the United States for the South- 
ern District bf New York. 
For opinion below, see 103 fed. 337. 

George L. Stirlingi for appellants. 
Charles C. Marshall, for; appellees. 

Bëfore WAI.LACE, Cifcuit Judge, and WHEELER ànd THOM- 
AS, District vjudges. 

THOMAS, District Jûdge. The first question is whether the 
state of New York, in the exercise of its power of eminent domain, 
càn enable the défendant, ■the city of New York, to erect within 
the limits of that state a dam across an unnavigable river having 
its source in ponds in the state of New York, and divert the wa- 
ter thereby accumulated to a. great distance, for gênerai distribu- 
tion and lise iti the city of New York, and, by thus materially di- 
mihishing thé flowage, substantially injure riparian rights in the 
state of Connecticut pertaining to a stream to which the river in 
New York is the principal tributary. The second question is 
whether a statute of New York purporting to enable the city of New 
York to do the act above stated, and providing a remedy where- 
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by the riparian owner in Connçcticut may obtain compensation for 
the injury, furnishes a proper remedy, or should the présent suit 
to enjoin the défendant as a wrongdoer be sustained? 

Without référence to authorities, certain applicable légal rules 
may be accepted, viz. : (i) The défendant is not a riparian owner, 
and is not exercising the usual rights of riparian owners; (2) even 
if the défendant had acquired ail the riparian rights save those of 
the complainants, the diversion is not thereby justified; (3) the 
State of New York cannot authorize the taking of property in Con- 
necticut; (4) the diversion of the water is not an act which a court 
of equity could approve or regulate nnder a power to apportion 
or adjust the use of the water among riparian owners ; (5) the 
usual powers of the state of New York respecting navigable rivers 
within its borders do not extend to unnavigable Interstate streams ; 
(6) the diversion is a tortious act initiated in New York, and, as 
to the complainants, taking efïect in Connecticut, for which the 
présent suit should lie ; (7) the diversion of water at one point is a 
taking of the property of riparian owners below the point of di- 
version, and falls within the constitutional protection ; (8) the right 
of the complainants to use the water as it is wont to flow is not an 
easement, but an incident to, and inseparably connected with, their 
land; (9) a court of equity, asked to enjoin the taking of property, 
where such taking is not authorized, and is therefore tortious, will 
not make its decree for an injunction conditional upon the ascer- 
tainment of the value of the property taken, and payment to the 
complainants, unless there be présent facts which should equitably 
estop the complainants, and limit them to such relief. The fore- 
going propositions are based largely upon principles of the com- 
mon law, and supported uniformly in ail jurisdictions where as to 
this subject the common law prevails, as it does in the states of 
New York and Connecticut, unless certain décisions in Massa- 
chusetts be exceptions. The contention is understood to be that 
the latter décisions are authority for two propositions : (i) That 
the complainants' property rights taken by défendant are easements 
dépendent upon servitudes upon land in the state of New York, 
which servitudes the state of New York may, under its own law, 
extinguish upon making constitutional compensation, and there- 
by enable the défendant to continue the diversion ; (2) that the statu- 
tory provision for compensation is the only remedy to which the 
complainants may resort in the state of New York. The afifirmance 
of the second proposition dépends upon the establishment of the 
fîrst. If the state of New York may extinguish the so-called servi- 
tudes in that state in the exercise of its power of eminent domain, 
and thereby separate the same from complainants' property in Con- 
necticut, so as to satisfy the complainants' whole claim for com- 
pensation, it may, of course, limit those injured to any method oth- 
erwise constitutional for making compensation. But if the act of 
diversion is tortious, and is not relieved of such character by some 
power of the state to extinguish the alleged servitudes, and thereby 
satisfy the complainants' whole demand for compensation, then the 
statute of New York, as a compulsory statute, is not binding upon 
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ïhè <iiii?!ners' 6f rîparian rights in Connecticut, and this court will 
ntài conipêT stith owners to employ the statute for the purposes of 
redress. A state cànnot eiiaiit à statute purporting to authorize 
projjerty to be tâken bçyond its boundaries, and deny a remedy to 
a person wtonged unless he resort to and thereby ratify the stat- 
ute by securing his compensation pursuant to it. In such case the 
State, séizés by wrong and without constitutional right under the 
colofof statute, and ïnsists that the offended person shall waive 
the tort,: and déclare the tortious act a vahd act, by seeking his 
remedy tinder the very statute which as to him is void and ineffective. 
The wro'ngdoer thus by sheer might commits an actionable wrong, 
and shipjds itself from ànswering therefor, unless pursuant to the 
statutoïy cdmmand by which the wrong was ordered done. 

What ate the décisions in Massachusetts? The court is referred 
to Briickett V. Aqueduct Co., 142 Mass. 394, 8 N. E. 119; Banigan 
V. City of Worcester (C. G.) 30 Fed. 392; Mannville Co. v. Same, 
138. Mass. 89, 52 Am. Rép. 261. In the Brickett Case the plaintiff, 
whose citizènship is not stated, owned land situated partly in Massa- 
chusetts and partly in New Hampshire. He brought an action 
•for tort, based upon the claim that the défendant, acting under an 
enabling statute of Massachusetts, hàd diminished the flow of water 
through his land, and asked tb recover his damages in such ac- 
tion. In other words, he sought to recover the value of the prop- 
erty taken, in a court of the jurisdiction where the tortious act 
was initiatècl. The législature had provided a particular statutory 
remedy for ascertaining such jnjury and conséquent damages, and 
relegated .thé plaintifï to procédure under such statute, and, in 
effect, held that, when the proprietor of property outside of 
the State sought' pecuniary redrésë in the state, he must pursue 
the new remedy that the state had provided for the particular 
class of injuries within which his own injury fell. The plaintiiï 
bbjçcted that this statute was unconstitutional, not because it could 
hâve no extraterritorial opération, but "because it does not make 
adéquate provision for the recovery of damages caused by the de- 
fehdant's acts under it." The court held that the statute was not 
open to sUch objection. That was the sole question in issue, and 
in determining such issue it wâs stated that it was not important 
that the land oî the plaintifï ;\vhich was injured was without the 
limits of the stàte. The plaintiff sought damages for a tort in the 
jurisdiction of the ' tort feasor. He did not ask for relief against 
the continuance of the tortibus act, His action for damages was 
an affirmation of the taking, and he was constrained to resort to 
the same remedy 'that was obHgatory itpon those who sought simi- 
lar relief. There is no occasion for criticising this holding. It 
■wa:s a njerê application of a familiar rule, — ^that a new remedy for 
ascertaining darnages, foUnd ample to meet the constitutional re- 
quit-èment, supèrsedes the tisual. common-law action. In Banigan 
V.. City of Wbi^Cester, supràj it appears that, pursuant to an ena- 
bling act of Massachusetts, the défendant had diverted from a 
stream in that state water which would hâve flowed, in its natural 
course, through plaintiff's land, in Rhode Island. The injured 
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owner came into the superior court of Massachusetts, and petitioned 
that his damages might be assessed under the statute from which 
the défendant derived such authority as it had to make the diver- 
sion, and thereafter removed the case to the United States cir- 
cuit court for the district of Massachusetts. The défendant moved 
to remand the case to the court of the state, and also filed a de- 
murrer to the pétition. It was considered that the right of re- 
moval existed, and that the petitioner might avail himself of the 
statute. It is difficult to conceive of other suitable holding. But 
in his opinion Judge Carpenter says: 

"On the demurrer the défendant allèges that the pétitions show no cause 
for relief under the statute. The argument Is that slnce the lands of the 
petitioners are In Rhode Island, and thelr rights In the water of Tatnuck 
brook are appartenant to those lands, the petitioners cannot claim a remedy 
under thls statute unless It be held to hâve extraterrltorlal effeet, which, of 
course, Is inadmissible. I cannot agrée wlth this argument. It bas been 
held by the suprême court of Massachusetts that the owner of land In an 
adjoining state may hâve, as appurtenant to such land, an Interest in land 
or water in Massachusetts, which may be protected by suit in the courts of 
that state. Mannville Co. v. City of Worcester, 138 Mass. 89, 52 Am. Rep. 
261. I am strongly inclined to the opinion that the décision in that case is 
of binding force on this court in the case at bar; and, even If it be not so, 
I am inclined to foUow that case, as being of hlgh authority, and well 
supported by the reasoning of the opinion." 

It will be observed that the learned judge does not state that 
ail of the plaintifif's property rights taken are in the state of Massa- 
chusetts, so that they may be taken in invitum under the power 
of eminent domain possessed by that state, but that they hâve an 
interest in land or water in Massachusetts, which may be protected 
by suit in courts of that state. The particular redress sought in 
the Banigan Case was full compensation, and the property owner 
elected to obtain such redress in a statutory proceeding which 
had been provided by the state. This is far from holding that such 
statute was compulsory, and that, if the foreign owner choose to 
assert that his property in Rhode Island could not be taken under 
the statute, relief enjoining the continuance of the diversion would 
be denied. This brings the inquiry to the facts and holding in 
Mannville Co. v. City of Worcester, to which Judge Carpenter re- 
ferred in the language quoted, — quite unnecessarily, as it seems, 
for the purposes of his décision. The action was for tort in di- 
verting the waters of a natural stream in Massachusetts, and pre- 
venting the same. from coming to the plaintifï's mill, in the state 
of Rhode Island. The plaintiff was the owner of a mill in Rhode 
Island upon the Blackstone river. The défendant had withdrawn, 
in Massachusetts, enough of the waters of Tatnuck brook, a tribu- 
tary of that river, materially to affect the opération of the mill. 
In the opinion it is stated: 

"The main question argued before us is raised by the refusai of a ruling 
requested by the défendant, — that 'the diversion of the waters of a natural 
stream in this state, and preventing the same from coming to the plaintiff's 
mill, situated In Rhode Island, is not a tort for which the plalntiffl can reeover 
In the courts of this commonwealth.' The defendant's counsel contended 
in the flrst place that such rights as the plaintiff clalms cannot extend beyond 
the Rbode Island Une, and went the length of maintaining that a servitude 
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eannot be created In one state în favor of lanfls In another. We are nnable 
to agfee to this proposition, upon either prlnciple or autliority. Erery decl- 
sioà and dictum that we hâve found bearlng on the précise point is tbe other 
■vvay. [Citing cases.] We think that the cases which recognize civil and 
even çriminal liabllity for flowing land in one state by means of a dam in 
another are iardly less pertinent [Citing cases.] The défendant admlts 
thèse cases to be law, and tries to dlstinguish them. But we eannot assent 
to the distinction between discharging and withdrawing watèr. The consé- 
quence In one case Is positive, in the other, négative; but in each It Is the 
conséquence of an act done outside the Jurisdiction where the harm occurs, 
and the conséquence is as direct in the latter case as in the former. The 
rlght tnfrlhged In the former case Is called 'absolute ownership'; in the lat- 
ter, 'easement'; but the laws of Rhode Island, which màlie a man owner 
of a tract of land there, ha,ve no more power to diminish freedom of action 
in Massachusetts than an^ other of Ite laws. A concurrence of the laws 
of both States Is as ûecèssary in that case as in thé eue at bar to create a 
liabllity Which can be enfpi'ced In either, state conslstently wlth prlnciple. 
Such a, concurrence présents no technical difilculties, and, if the substantive 
encÉ'to be attained is a proper one, It wlll be recognlzed and acted on hère; 
and Tfre haVe nç» doubt that It would be In Rhode Island, If the position of the 
parties wére reversed." 

Thus far it appears that the action' was for tort, that the court 
held that there was a caiiâe, of action for tort, that thê tortious 
act Vas àone in the state p| Massachusetts, that the injury was 
done in Rhode Island, ànd thât a concurrence of the laws of both 
States was necessary to create a Hability which could be enforced in 
either, state consistently with prînciple. This last statement ac- 
cords with the usual holding,-^that a tortious act doing injury in 
one jurisdiction will not. be enforced in another unless there is a 
cause of a,Gtion:in both jurisdiçtions. To this point there is no 
statement that is not in harmony with gênerai law. But the opin- 
ion continues: 

"Of course* th^ laws of Rhode Island eannot subject Massachusetts land to 
a servitude, and, apart from any constitutional considérations. If there are 
any, which we.do not mean to intlmate. Massachusetts might prohibit the 
création ôf èuch servitudes. S6 it mlght authorize any acts to be done within 
Its limits, liowever injurions to lands or persons outside them. But it does 
not do either. It has no more objection to a citizen of Rhode Island owning 
an easement, as incident to hlsownership of land in that state, than it has to 
his owning It in gross, or to hls purchaslng lands hère in fee. Questions 
might be conceived as to the transïer of such easements, but they do not 
arise hère. Slàck v. Walcott, 3 Mason, 508, 516, Fed. Cas. No. 12,932. So far 
as their création is eoncerned, the là^Vi^ of Massachusetts governs, whether the 
mode of création be by deed or prescription, or whether the right be one 
which Is regarded as naturaUy .arlslug put of the relation between the two 
estâtes. Being created, the lavf of Rhode Island, by permission of that of 
Massachusetts, ïays hold of them, and attaches them in such way as it sees 
fit to land there; Massachusetts beiligsecured against anythlng contrary to 
its views of policy by the commcm traditions of the two states, and by the 
power over its own territory which it holds In reserve." 

The portion of the opiniori'îast quoted holds (ï) that Rhode 
Island eannot subject to a servitude land in Massachusetts ; (2) that 
Massachusetts might prohibit t,hè création of such servitudes, and, 
so far as their Création is ! eoncerned, the law of Massachusetts gov- 
erns; (3) that after their création the law of Rhode Island, by 
the permission of that of Massachusetts, attaches easements as it 
sees fit to the land in Rhode Island; (4) that Massachusetts might 
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authorize any acts to be donc within its limits, however injurious 
to lands or persons oittside of them. Two of the holdings above 
enumerated may be considered, — that the property right of the 
riparian owner involves an easement to which lafid in the state 
of Massachusetts is subject by way of servitude; that the state of 
Massachusetts might authorize any acts to be done within its 
limits, however injurious to lands or persons outside of them. Re- 
lating thèse holdings to the case at bar, it should be observed that 
the property right of the owners in Connecticut has not been re- 
garded as involving an easement. It is true that rights respecting 
the use of a stream, whereby the land of other riparian owners is 
burdened, may be acquired by grant or prescription. Such is the 
right to diminish the fîowage to lower proprietors from the quan- 
tity originally due them; the right to corrupt the quality of the 
water, or to set it back upon the lands of other proprietors. The 
rights thus obtained are easements, but primarily riparian proprie- 
tors are entitled to the natural flow of water, that they may use 
the same as incident to the land bordering on the stream, and 
owned by them. The water course begins ex jute naturse, and, 
having taken a course naturally, ail riparian owners own a use 
thereof, as it flows and should fîow the land owned by them. 3 
Kent, Comm. pp. 439, 442 : "Every proprietor of lands on the 
banks of a river has naturally an equal right to the use of the 
water which flows in the stream adjacent to his lands, as it was wont 
to run (currere solebat), without diminution or altération." Id. p. 
439. But easements are acquired by grant, express or implied, or 
prescription. Wolfe v. Frost, 4 Sandf. Ch. ^2; 2 Washb. Real 
Prop. (5th Ed.) p. 315. The right of a riparian owner that a stream 
shall flow naturally in its channel is not acquired either by grant or 
prescription. Servitudes are artificial créations. Nature imposed 
thè servitudes upon the banks of a stream, that it should be sub- 
ject to the flow of water. Mr. Washburne (Id. p. 366) says : 

"Property In water, In connection with real estate, can only be predicated 
of Its use, which serves by Its enjoyment to glve value to the corporeal here- 
dltaments with which its use is applied. Thus the riparian proprietor of land 
bordering upon a ninning stream has a right to the beneflt to be derived from 
the flow of water thereof, as a natural incident to his estate, and no one may 
lawfuUy dlvert the same against his consent. Nor can thls riglit be consid- 
ered as an easement, since it belongs to the estate of the landowner, through 
which the water flows, as forming one of the éléments of wnlch this estate 
Is composed." 

A writer of recognized authority upon this subject states : 

"ïhe right to the use of the water In its natural flow is not a mère ease- 
ment or appurtenance, but Is inseparably annexed to the soil Itself. It does 
not dépend upon appropriation or presumed grant from long aequlescence 
on the part of other riparian proprietors above and below, but exists jure 
naturse as parcel of the land." Gould, Waters, p. 395. 

Such is the gênerai view of the nature of the rights of riparian 
owners. St. Louis Min. & Mill. Co. v. Montana Min. Co. (C. C.) 
58 Fed. 129, 137; Scriver v. Smith, 100 N. Y. 471, 3 N. È. 675, 
53 Am. Rep. 224. The case last cited amply discusses the subject, 
and precludes necessity of référence to similar holdings in numer- 
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ous, .9,u|:îipriti,es., Therefore, .witl^out further examination, the con- 
clusion 'imay; be stated, tHat thë complainants havé ' no easements 
relâtedto property wit;iiin the state of New York, whïch that state 
m^jf i tak|Ç, in the .exei^cîse of its p,ower of erainent domain. This 
le^yés£uriconsidere4 the statement in Mannville Cp. v. City ot 
Wprc;çster to the effect jthat the jÇtat.e of Massachusetts "might au- 
tHorize any acts to bedone witbm its limits, however injurious to 
lands oj: persons outsidç of them." Does this piean that the lég- 
islature of the State of Massachusetts may authôrîze a tortious act 
to be donc; within the limits of that state, to take éfïect upon prop- 
erty withput, the statè?- ,TJie statement should not be isolated and 
giyen such construction. Rather it is to be inferred that it re- 
lates to and is based upon the view that the proprietor in Rhode 
Islan^ owiied an easpment or privilège in land in Massachusetts, 
of which the latter state had jurisdiction. But it is considered 
that such estimate of the nature of the property rights of riparian 
awnersis not that usually adopted. Whatever may hâve been 
said; àrguendo in the opinion in Mannville Co. v. City of Wor- 
cester it is obvious that there i? no holding in the courts of Massa- 
chusetts or other jvtrisdiction that the législature pf one state may 
authorize one of its municipalities to take, in the exercise of its 
power, of r eminent domain, propefty situated without the state, 
be it property of a riparian owner in a foreign state, or otherwise. 
On the other hand, the décision of Judge Shipman in the case at 
bar f oilows his conclusion in Holyoke Water Power Co. v. Con- 
necticut River Co., 52 Conn. 570, 22 Blatchf. 131, 20 Fed. 71, 
whiéh has not been modified by subséquent décisions, and finds 
direct support in Rutz v. City pf St. Louis (C. C.) 7 Fed. 438; opin- 
ion of attbrney gênerai of Pehnsylyania, 4 J^m, Law Reg. 385 ; 
the discussion of Judge Story in Slack v. Walcott, 3 Mason, 517, 
Fed. Cas. No. 12,932, pf, Judge Wpodrufï, in Re Townsend, 39 N. 
Y. 179; and the article: upon "The Power of a State to Divert an 
Interstate River," 8 S^rv. Law Rev. 138. Judge Story succinctly 
States the nature and location of rights similar to those invoîved 
in the suit at bar in Slack v. Walcott. The plaintiffs were citizens 
of, and Pwtiers of a mil! in, thé state of Massachusetts, on the east 
side of Pâwtucket river ; and the défendants were citizens of, and 
owners of a ipilî in, Rhode Island, on the west side of the same 
river; the river forming the boundary between the two states., The 
bill was brought in the circuit court of the United States for the 
district of Rhode Island to establish the title of the plaintiffs to a 
prior use of the water for the purpose of supplying their mill, and 
alleged an pbëtruction of the accustomed course of the water through 
their mill liy the défendants, by withdrawing it to the use of the 
défendants, on the Rhode Island side of the river, and prayed for 
an injunction. One of the plaintiffs died, having devised his in- 
terest in the mill, to one Walcott. Upon due probate of the wilt 
in the state pf Massachusetts, the devisee and the other plaintiffs 
brought a bill tp revive the suit without making the heirs at law 
of the testator parties; and, in considering whether the devisee 
was entitled to revive the suit,- Judge Story stated as f oilows: 
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"I am not prepared, îiowever, to accède to tBe argument of the défendant'» 
counsel that the will in thls case is not admissible In évidence untU after 
probate in the state of Rhcxie Island. It does not strike me that any such 
probate for the purposes of this suit Is necessary. The mil! in controversy 
is sltuated in Massachusetts. The rlTer, the use of whose waters is clalmed 
as appurtenant to the mlll, Is the boundary of the two states, and the waters 
therefore partly flow in each state. The right, however, is not a distinct 
rlght to the water, as terra aqua cooperta, or as a distinct corporeal heredita- 
meut, but as an incident to the mill and attached to the realty. It passes 
by grant of the mlll, and has no independent existence. It is not real estate 
sltuated in Rhode Island. It is an incorporeal hereditament annexed to a 
freehold in Massachusetts. And a conveyance of the mlll, good by the lavrs 
of the state where the mlll is sltuated, conveys ail the appurtenances. The 
wrong done by stopping the flow of the water by any obstruction or drain in 
Ehode Island is an injury done to the mlll itself in Massachusetts. In a 
just sensé the wrong may be sald to be done in both states, llke the analogous 
case of an injury to land lying In onfe county by an act done in another 
coimty." 

The judgment should be affirmed, with costs. 

WHEELER, District Judge (dissenting). The défendant has done 
nothing in question hère outside of the state of New York; the 
deprivation of water complained of was wholly within that state ; and, 
if the plaintifïs hâve any rights in the water taken, they exist with- 
in that state, and were subject to and taken under the eminent do- 
main of that state. The plaintifïs hâve corne into this court be- 
cause they are citizens of another state, and not because their 
land through which they dérive their rights to the water taken is 
Sltuated in another state. Mr. Justice Gray, in Head v. Manu- 
facturing Co., 113 U- S. 9, 5 Sup. Ct. 441, 28 L. Ed. 889, said at 
page 23, 113 U. S., page 447, 5 Sup. Ct., and page 894, 28 L. Ed. : 

"The right to the use of runnlng water Is publlcl juris, and common to ail 
the proprietors of the bed and banks of the stream from its source to its 
outlet." 

Thus thèse parties hâve a common interest in the water in ques- 
tion, which the défendant has taken under the law of the state, and 
not as a trespasser. It seems to be familiar law that, when an in- 
junction is applied for to restrain such a taking, the damages will 
be ascertained, and the injunction withheld on making payment. In 
that case Mr. Justice Gray further said at page 21, 113 U. S., page 
446, 5 Sup. Ct., and page 894, 28 L. Ed. : 

"When property in which several persons hâve a common interest cannot 
be fuUy and beneficially enjoyed in its exlsting condition, the law often pro- 
vides a way in which they may compel one another to submit to measures 
necessary to secure its bénéficiai enjoyment, making équitable compensa- 
tion to any whose control of or interest in the property Is thereby modifled." 

The plaintifïs' rights do not dépend at ail upon state lines, and 
are not any différent from what they would be if their lands were 
within the state of New York, and the damages can as well be 
ascertained as if the jurisdiction of that state extended over them. 
In Brickett v. Aqueduct Co., 142 Mass. 394, 8 N. E. 119, Mr. Chief 
Justice Morton, in speaking of the eminent domain of Massachusetts 
over water fiowing into New Hampshire, said : 

"We do not deem it important that the land of the plaintifl wtalcl) was In- 
jured was outside of the limits of thls state." 
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i As tli^,plaintiff§ have CQpie into this court \vithîn the state where 
thetaking^fiCMMpkmed of, which is not a trespass, was donc, for re- 
lief, thèj •ftVe'j^htiïlejd to> and should hâve, such relief as is usually 
àflfçjlrp^'l ÎR ëuçjî cdbs. I think tlie damages should be ascertained, 
arid the injïiiiçtiofl withheld for an ôpportunity to pay them. 
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(bircijit Çaurt. D. ^'evada. December 2, 1901.) 

No. 700. 

L MoRTSAOB— 'Validité as aqainst Thibd Pebsons-^Noticb of Equitibs. 

To isustaln a paroi agreement taade by a father to convey an interest 
In real estate to hls sons in considération of services to be rendered by 
them, and render tjie same enforceable as agalnst a subséquent mort- 
gagee of the property, the proof of siich agreement, and Its f airness and 
good falth, must be çlear, positive, and convinclng; and It must be elearly 
shown thàt the mortgagee had Isnowledge or notice thereof. 

2. Bame—Consthootive Notice— Possession. 

The factithat at the time of the exécution of a mortgage the two sons 
of the mortgagor, one of wham was 22 and the other 20 years of âge, 
resided wlth thelr fathei: and m6ther on the mortgaged property, and 
were asSistltïg thelr father In conducting hls business thereon, does not 
eonstltute. such; possession of the property by the sons as to charge the 
mortgagee wlth constructlye notice of thelr right or elaim to an Interest 
thereln under a pa,roi agreement wlth their father. 

8. Same— Impbachment for Fraud. 

Plalntiff, a corporation engaged In the Wholesale mercantile business, 
had sold goods to a custbmer, for which he wa« indebted in the sum of 
, $3,500. An agent of plalntiff requested a mortgage on real estate from 
tbe customer, and, at the latter's solicltatlon, took one for $5,000, promis- 
Ing to fumish him wlth furthér goods, on request, to the amount of 
$1,500, to enable him to keép up his stock and continue hls business 
through the season, and until he could collect from his customers, who 
were largely farmers. Shortly afterward, and before any request to 
furijlsh the goods had been made, tbe customer turned oyer hls stock to 
another credltor, and cpnsented to the appointment of a recelver therefor; 
and plalntiff then ref upèd t» furnlsh the goods, but, on f oreclosure of 
the mortgage, credlted the sujïk of $1,500 thereon. Held, that such facts 
did not establish fraud or déception on the part of plalntiff, to the Injury 
of the mortgagor, which would Invalldate its mortgage, but that the 
action of the mortgagor justifled its refusai to make further advances. 

4. Same— Suit TO Foeeolosb — Waivbr of Défense. 

The f allure of a mortfeagor, served wlth proçess In a suit to foreclose 
the mortgage, to appeàr and contést the same, is a walver of a défense 
going to the vàlldity of the mortgage; and nelther he, nor others clalm- 
Ing through him, and havlng no greater rlghts, can make such défense 
In a subséquent action of ejectinent by the mortgagee to recover the prop- 
erty, based upon title acqulred In the f oreclosure suit. 

In Ejectmeiit. 

, This is an action to recover possession of certain property, hereinafter de- 
scrlbed. -, Vrom the évidence offered, on behalf of plalntiff, it appears, among 
other things, that on June 15, 1895, P. K. Held and hls wlfe, two of the de- 
fetidants in thls action, made, execated, and delivered to the plalntiff hereln 
a mortgage to secure the paymeht of a note for $5,000 upon ail of lots 6, 7, 
8, 9, and 14; aiso N. ^ of lot 10 In block No. 22 la Lovelock. Attaehed to 
said mortgage was the foUowing mémorandum: 
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"This mémorandum made this 15th day of June, 1805, between P. K. 
Reid, of Lovelock, Nev., the party of the flrst part, and the Adams-Booth 
Co., of Sacramento, Cal., party of the second part, Is évidence that, for a 
valuable considération, I bave this day sold and transferred to the party 
of the second part ail stone, eut and uncut, no-w on my ground at Lovelock; 
being on lots 8, 9, and 10 in block 22, and being for the purpose of building 
one new building. This stone to be considered as part of the realty, and be 
included as a part of one certain mortgage of even date herewith, and men- 
tioned therein as 'other building material.' P. K. Keld." 

On Febmary 21, 1896, suit was brought in this court to foreclose sald 
mortgage. The défendants P. K. Reid and Annie P. Reid were duly served, 
and on April 4, 1896, an appearance was regularly entered by an attomey on 
their behalf. On May 15, 1896, the time for answering havlng expired, and 
no plea having been made, an order pro confesso against the défendants 
was regularly entered, and notice glven to the défendants' attorney that 
plalntifï would apply for a decree on August 3, 1896. ïhe decree was regu- 
larly entered upon the hearing for $3,603.39, and for interest, counsel fées, 
and costs. Thereafter, upon proceedings regularly had, the property was 
sold. Plaintiff became the purchaser, and on October 1, 1897, reeeived from 
the ofiScer maliing the sale a deed for sald property. On June 7, 1897, the 
following mémorandum was executed, delivered, and recorded: 

"This mémorandum made by P. K. Reid, of Lovelocls, Nevada, and 
Adams-Booth Oo., of Sacraniento, California, Is évidence that Adams-Booth 
Oo. are the owners of, and on August 5th, 1897, will be entitled to the posses- 
sion of , the following described property, situated in the county of Humboldt, 
State of Nevada, to wit: Lots 6, 7, 8, 9, 14, and the north half of lot 10. 
and ail buildings and building material thereon, ail in blocii number 22 of 
the town of Lovelock, Nevada, county of Humboldt aforesaid, and that P. K. 
Reid Is désirons of occupying the same at the will of Adams-Booth Co. at a 
monthly rental at the rate of one dollar per month, from and after the 5th 
day of August, 1897; that the sald P. K. Reid will vacate sald premises, and 
ail of it, at any time after the 5th day of August, 1897, upon flfteen days' 
notice to the effect that possession thereof Is required by Adams-Booth Co., 
its successors or assigns. It shall be sufflcient notice to sald Reid to deliver 
such notice to the person In occupancy of the premises, whether said Reid 
be présent or not. Witness our hands and seals the date and year first 
above written. Patrick Reid. 

"Adams-Booth Co., 
"By F. B. Adams, Vice Président" 

On October 5, 1899, the plaintlfC herein commenced an action in the state 
court against P. K. Reid, wherein, after alleging its ownership of the prop- 
erty, the exécution of the lease or mémorandum above set forth, It averred 
"that on the lOlh day of April, 1899, and again on the 31st day of August, 
1899, plaintiff notifled défendants that the Adams-Booth Company required 
the possession of the premises above described, and thereupon demanded that 
the défendant surrender sald premises to plaintiff, but that the défendant 
refused to surrender the possession thereof, and ever since has and still 
does wtongfully and unlawfuUy withhold the premises from plaintiff." 

After issue joined, the action was tried, and judgment entered in favor 
of plaintiff for the recovery of the possession of said property, wlth damages, 
etc., for the détention thereof. A writ of assistance was issued, and on May 
31, 1900, the sheriff of Humboldt county made hls return as follows: "I, C. W. 
McDeid, sherifC of the county of Humlwldt, do hereby certify that under and 
by virtue of the within writ of ejectment, by me reeeived on the 28th day of 
May, 1900, I served the same on the 29th day of May, 1900, by placlng F. B. 
Baker, agent for the within-named Adams-Booth Ce, In quiet and peaceable 
possession of the lands and premises therein described." Thereafter the de- 
fendants Paul Reid and Emmett Reid wrongfuUy entered upon sald premises 
and took possession thereof by force. In the présent action P. K. Reid and 
Annie P. Reid made def ault The défendants Paul Reid and Emmett Reid 
appeared, and for a défense allège, In substance, that they are chlldren of 
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the m^ P. 15- ,Re3(J and Annie P. Eeid; that about February 15, 1895, Em- 
mett Béld^/belrig of i:he âge of 22 years, and Paul Eeld, enterlng on hls 21st 
year, haë eonclilded' tb leave the home of thelr parents and seek employment 
to enablè thein to earâ a liyelihood, and so notifled their father and mother, 
■wÊen ttien and there their said father a:nd naother entered Intb an agreement 
with them that, If they Wnld remaln at home and work for their father and 
mother for the peripd of three years, they should recelve an undivided two- 
thirds interest In àhd to ail th€ real troperty of M'hich. their father and 
mother were posSessed, whlch conslsted of the lots of land mentioned and 
descrlbed in the complaint In this action; that Paul Reid and Emmett Eeid 
accepted sald offer with the express understandlng that they weî-e to receive 
an undivided two-thirds interest in and to the said property; that they there- 
upon abandoned the intention of leavlng their home, and entered the employ- 
ment of their father and mother; that for three years after enterlng into the 
agreement they worked for their said father and mother in and around the 
store, digging out and blasting rock and quarrying stone, cutting and squar- 
Ing the same, maklng it suitable for building purposes, hauling the same, and 
assisted in pntting up stoné buildings on the property; and that at ail times 
and under ail circumstances they obeyed their father's orders, and dld what- 
ever he ordered or requested- them' to do for the entire period of three years 
from the 15th day of February, 1895, nntll and including the 15th day of 
February, 1898; and they aver that although they, and each of them, bave 
perfonned and fuifllled their parts of the contract and agreement hereln- 
before mentioned, the said défendants Pi K. Eeid and Annie P. Eeid bave 
failed to perform their part of sald contract and agreement, and thèse défend- 
ants bave been informed and believe, and therefore allège the facts to be, 
that the reason of the failure of P. K. and Annie P. Eeid to carry out their 
part of said contract and agreement was and is through misrepresentation, 
fraud, and decelt of this plalntiff,; practiced, perpetrated, and committed by 
It and its offlcers on the said P. K. and Annie P. Eeid and thèse défendants 
Paul and Epimett Eeid, and said misrepresentations, fraud, and deceit con- 
sist of the foUowlng factg: That on and prior to the 15tb day of June, 1885, 
P. K. Eeld was engagea in the mercantile business at the town of Lovelock, 
buylng and selling large quantities of;goods, and pui-chasing goods of the 
plalntiff; that on or about the ISth day of June, 1895, "the said P. K. Eeid 
was indebted to the plalntiff In the sum of §3,500, and no more, and, the 
said P. K. Eeid wisiiing to keep up bis said stock of goods, it was agreed by 
and between the said P. K. Eeid and this plaintifC that the sald P. K. Eeid 
would glve to the sald plalntiff bis certain promissory note, dated the 15th 
day ot June, 1895, for the sum of $5*000; said note to be secured by a mort- 
gage of even date thereof, signed by the said Patrick K. Eeid and Annie P. 
"Eeid, bis wife, on the property hçreln descrlbed; and, in considération of the 
executing and dellvery qf the sftld note and mortgage as hêrein set forth, 
the said plalntiff promteéd and k^npsed that it would furnish, sell, and deliver 
to the said Pi K. Eeld, at such nnies and in such quantities as the said 
T: K, Eeid might drder and requlîfe, goods and merchandise to the value of 
$1,500, in pursuancé of sald agrééinent, and no otheir; and with the express 
iliidèrstandibg that the sçild plalàtlff was to fumlsli him with the goods, 
wares. and merchandise to thé Vàliîè ôf $1,500, thë said Patrick K. Eeid 
and Annie P. Eeid; bis wlfe,'made, i^iecated, and delivered to this plalntiff 
thèlr certain promissory note In the' Sum of $5,000, and, to secure the pay- 
ment tbëreof , made, executed, And dèlivéred to the plalntiff a mortgage of the 
propéî^y herein described; It béirig ail the property of which the said P. K. 
Eeid afld Annie P. Eéid bad ^liy Interest in, or was standing in their names; 
and iinmédiately after thë retieipt pf the said note and mortgage by the plain- 
tlfP, and although often reaucsted by the said P. K. Eeid to furnlsh him 
goods, wares, and merchandise itp the, value of $1,500, ■vvhlch was then justly 
due and owlng fronj the said'^laînûipt to the said P, K. Eeid, the plalntiff 
failed and refused, and stlll f ails 'àiid refuses, to furnlsh' sald goods or refund 
Hhe "said amount of money, and by reason of the said plalntiff f ailing and re- 
fuslng to furnlsh the sald P. fe. Eeld with the said amount of goods, wares, 
and merchandise, as agreed so tt> be fùmlshed by the said plaintiff, the sald 
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P K. Eeld was forceil to suspend business, and unable to comply with hîa 
jftrt of hls agreement wlth thèse défendants, Paul and Bmmett Reld." 
'fhey further aver that at the time the martgage was exeeuted by défend- 
ants P. K. Eeid and Annie P. Eeld, hls wife, the plalntlfC was fully Informed 
as to the agreement theretofore made and entered Into by and between 
the sald P. K. Eeld and Annie P, Reid, his wife, and thèse défendants, Paul 
and Emmett Eeid, and the sald plalntlfC, well knew that the said Paul and 
Emmett Eeid were then In possession of the said lands and premises men- 
tioned and descrlbed In the complaint, "claiming the rlght so to be, in Com- 
pany with thelr sald father and mother, under the terms of the agreement 
hereînbefore mentioned, claiming an undivlded two-thirds interest In and to 
said property and erery part and parcel thereof." They further aver that 
the false, fraudulent, and deceltful représentations made by plalntiff to the 
said P. K. Reid and his wife, in order to Induce them to make, exécute, 
and deliver the note and mortgage hereînbefore referred to for the sum of 
$1,500 more than was justly due to the sald plalntiff from P. K. Reid at the 
date of the exécution of the same, and only upon and after the plalntiff had 
solemnly promised that It would furnlsh the sald P. K. Eeid with goods, 
wares, and merchandise to the value of $1,500, and Its failure to keep Its sald 
promise and comply with Its part of the agreement, and its failure to furnish 
the goods, wares, and merchandise as It had agreed to do, caused the failure 
of the sald P. K. Reld, and prevented hlm from being able to carry out hls 
part of the agreement with sald défendants Paul and Emmett Reid, and 
was therefore a fraud perpetrated upon thèse défendants, "because, if the 
said plalntiff had compllêd with Its part of the contract and agreement made 
and entered into by and between this plalntiff and the said P. K. Reid, 
* * • he, the sald P. K. Reid, would hâve been able to furnish hls custom- 
ers • * • with thelr supplies during tlie Irrlgating and cropping season, 
and as soon as the said crops were harvested by the sald farmers the said 
P. K. Reid would hâve been able to collect the amounts due him, and pay 
his indebtedness, Includlng the amount due to thls plalntiff; but by the décep- 
tion, fraud, and misrepresentations practieed, committed, and made by this 
plalntiff in seeuring the sald note and mortgage, and its failure to comply 
with its part of the contract and agreement in furnishing the goods, wares, 
and merchandise to the value of $1,500 to the said P. K. Reld, ruined his 
crédit, and forced him to retire from business, and deprived him of ^lis prop- 
erty and opportunity and business wherewith to secure money to pay hls 
indebtedness, and to carry out hls part of the agreement with theSe défend- 
ants," whereby thèse défendants, Paul and Emmett Reid, hâve been dam- 
aged by the acts of this plalntltt In the sum of $3,600. They further aver 
that they were in possession of the lots of land and premises, with the im- 
provements thereon, from the 15th day of February, 1^5, until and includlng 
the 15th day of February, 1898, "in connection with thelr father and mother, 
working on and improving sald property"; that since February 15, 1898, 
thèse défendants hâve been, and now are, the owners, in possession, and enti- 
tled to the possession, of the undivlded two-thirds Interest in the propertj 
sued for, claiming the same against the plaintlff and the entlre world. 

Upon the trial it was admitted that the alleged agreement between the 
father and hls sons, as set out In thè answer, was not in writlng. Objec- 
tion was then made to the adniission of any paroi évidence to estabiish the 
agreement, upon the ground that under section 2696, Outting's St. Nev., 
every contract for a longer period than for one year for the sale of land, 
or any interest In land, is voîd, unless some note or mémorandum thereof 
expressing the considération be In writlng, and be subscribed by the party 
by whom thé sale or lease Is to be made, which Is admitted by counsel not 
to hâve been done; that the contract was entirely in paroi; and, further, 
that the évidence is inadmissible under section 2700 of the same statute, pro- 
vidlng that every agreement shall be void If It Is not to be performed within 
one year, unless some note or mémorandum thereof shall be in wtltlng. The 
court informed défendants' counsel that the objection would be sustained 
unless they w«?e able to produce anthorlties In support of thelr contention. 
After some discussion pro and con, the court announced that It would admit 
the testlmony subject to the objection. 
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LliT, IJi^j^eld arid Torreyson & Summerfield, for plaintiff. 
W,:S#,fî|t>nmfield ajid M, A. Murphy, for défendants. 

HAWLEY, District Judge (orally). I am of opinion that this 
court would haye been justified in refusing to allow défendants _to 
bffèr any paroi testimony as to the alleged agreement they made with 
the father. The agreement was not in writing, and by its terms was 
not to be performed within one yeàr from the making thereof ; and 
the évidence gîven by the witnesses came within the provision of the 
statute of frauds, and should hâve been excluded. Warner v. Rail- 
way Co., 164 U. S. 418, 431, 17 Sup. Ct. 147, 41 L. Ed. 495. But 
ît is unnecessary to rest this opinion solely upon that ground. Ad- 
mitting, for the sake of the argument, that there was such a f ull or 
part performance of the agreement as would take the case out of the 
statute, so far as the father was concerned, and that, in a suit by 
the sons against the father for a spécifie performance of the agree- 
ment, they would, upon Similar testimony to that given in this case, 
be entitled to recover, because thjS father admitted the agreement, 
and full compliance therewith, substantially as alleged in the answer 
of his sons ; but in my opinion, the entire testimony, when carefuUy 
weighed and duly considered, in the light of ail the facts and sur- 
rounding conditions and circumstances, is wholly insufficient to con- 
Stitute a défense against the rights of the plaintiff in this action. 
The défendants contend that they are entitled to maintain their 
verbal agreement made ^with the father, against plaintifif, on the 
ground that it had actual notice therèof at the time it accepted the 
mortgage ,from their father and mother. Both of the sons were 
positive that such notice was given, and detailed with great minute- 
ness ail that was said and donc on that occasion. Ail the members 
of the Reid family were présent. JMr. Walsh, acting as the agent of 
the plaintiff, was at the store for the purpose of securing the indebt- 
edness of P. K. Reid then due and owing to plaintifï, in the sum of 
$3,500. He requested the father and mother to exécute a mortgage 
Upon the real estate to secure this indebtedness, and the sons testi- 
fied that they notiiîed Mr. Walsh that they each owned an undivided 
one-third interest in the real estate, under the verbal agreement made 
with the father, and that they theii and there objected to the giving of 
the mortgage, and that Walsh said that the exécution of the mortgage 
was a "mère màtter of forip." The father testifîed that he informed 
Walsh that he only owned one-third of the property, but his testi- 
mony must be taken and considered in the light of other testimony 
given by him. When he was asked why he did not make that défense 
at the time of the foreclosure suit, he replied that he was never 
served with any papers, and did not know anything about that suit, 
and had no opportunity to défend it; and this in the face of the fact 
thait the records in that case, On file in this court, show that both 
he, and 'His wife were regul^Uy, seifvéd with process. The testimony 
6&Î1WS that the father and,moth«r objected to signing the mortgage 
unless plaintiff would agréé to^make a further advance of $1,500, so 
thàt they could continue business. ' This objection was ovércome by 
the promise of Walsh that this would be done, and the note was then 
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^ven for $5,000, so as to include this advance in addition to the 
amount of the $3,500 then due; and the mortgage was given to 
secure this note, and the husband and wife signed the mortgage with- 
out further objection. It would serve no useful purpose to détail 
at any length the testimony of the Reids as to the notice. It is 
enough to say that it is neither satisfactory nor convincing, and in 
many respects is unnatural and imreasonable. Is it reasonable to 
believe that the father, if he had made the agreement with his sons, 
and given the notice thereof to plaintiff, as alleged in the answer and 
testified to by the members of the family, would hâve executed the 
mortgage upon the entire property? Is it reasonable to believe that, 
if in fact he only owned one-third of the property, he would;xOn the 
same day of the exécution of the mortgage, voluntarily hâve executed 
the mémorandum attached to the mortgage, that "ail stone, eut and 
uncut, riow on my ground at Lovelock, * * * to be considered 
as part of the realty, and be included as a part" of the mortgage ? Is 
it reasonable to believe that, having been regularly served with pro- 
cess in the suit to foreclose the mortgage, the father woyld hâve al- 
lowed the suit to go by default? Is it reasonable to believe that the 
father on June 7, 1897, would hâve executed the mémorandum of 
lease hereinbefore set forth, declaring, among other things, that 
the Adams-Booth Company "are the owners of, and on August 5, 
1897, will be entitled to the possession" of, the property described 
therein? 

With référence to the notice, Mr. Walsh, called in rebuttal, testi- 
fied: That he had no conversation with either of the sons, and 
could not recollect whether they were présent in the room. That 
P. K. Reid and his wife objected to the signing of the mortgage 
unless plaintiff would make a further advance of $1 ,500 ; that unless 
that was done they could not get further goods, or continue their 
business. "I told them that I felt certain, from the kindly feeHng 
existing by Mr. Adams, that he would carry them for a further 
amount of goods, and to make this mortgage for five thousand dol- 
lars to cover further advances. Then they, consented, and signed the 
mortgage." Upon his cross-examination by défendants' counsel, 
the following questions were asked, and answers given: 

"Q. Are you positive, Mr. Walsh, that, at the tlme that you drew the mort- 
gage in Lovelock, that you dld not see Paul Reid or.Emmett, — ^those two 
men hère? A. I am not positive; no, sir. Q. Then they might hâve been 
there, and you not Isnow it, or not remember it, rather? A. They may, per- 
haps. Q. Are you positive that they dld not protest as against the givlng 
of that mortgage at that time? A. To the best of my knowledge on that, 
I am positive. Q. Xou are positive? A. To the best of my Isnowledge, I 
am positive. Q. You would not say 'No,' would you, and stand to it? A. I 
■would say it to the best of my honest belief, sir. If It was said, I hâve no 
reoollection of it "whatever. If it had been; I cartalnly would hâve taiien 
some steps to hâve included them, to protect the flrm against anything 
afterward." 

The évidence, in its entirety, is insufiicient to sustain défendants' 
contention. The authorities cited by them do not support their posi- 
tion. Most of them are cases for spécifie performance, and hâve no 
application to the facts of this case. Others are to the effect that 
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purchàsèrs ôf the propèirty, having abisolute and unquestioned knovvl- 
ë(Jgè' ôf the exécution and fullperïormaïice of the oral âgreement, 
wbûTd-'bë Tsoùnd 'thérëby. ' Ih ail thèse cases thé facts were undis- 
putM, %,tid wërè''clèar, p'ositiye,aïid direct. In Gardenhire v. White 
(Teùn. GhJ App.) 50 S. W. 66i, a conVeyance from à father to his son 
Wa^ ,iiplield because tn|i<Jè for a sùfficient considération before any 
rightS' Wf ^He father's jti^dgmerit ë^^ Jiad attaclied to the land. 

Héré thè father never exëcuted any deed, and in fàct the sons could 
not dëriiarid a deed from hirti until aiter the expiration of three years 
from the tiilie of'the agrè^rnènt. The mortgage AVas executed by 
the 'fàthèr within three or ïpur tnôtiths after thé âgreement was 
talked over by the family. It is ùndoijbtedly true that verbal agree- 
ments between father anid sons ôTthe same gênerai çharacter as testi- 
fîed to inthiscase hâve beeh upheld and sustained a^ainst the charge 
of fràtîd Whëf e the verbal agreëtn€pt,had been fully'executed, and a 
cbnveyàncë delivered in pursuance'thëreof. The crucial test in such 
casés ■is"whëthèr the transaction was honest and bona fide." Van 
Sicklë V. 'Wëïïé, Fargo & Go. (CÇ.) ^05 Fed. 16, 24, 25. The books 
are fûllof casés Upon this subjëct,'apd the général pirinciple has been 
îreqtJéntly artnounced that thé ïèsiStnàny in supjjort of such agree- 
ments mùst bë carefully scrutihized by ine courts, and the proofs in 
regard thereto must be sâtjsfactbry, cleaf, positive, and convincing, 
in order to justïfy the court in°Uph8lding them. "Wherever this 
confidential relation is shown tp e^cjst, the parties are held to a fuller 
aiid stricter prgof of the éôrisidçrati'on, and of the fairness of the 
transaction." Èuriip, Praud.' Gonv. 98, and authorities there cited. 
it is next clàitned by the defëridaiits that the entering into the pos- 
session df the féal propertyby the sons before the mortgage was 
executedwas a part perforrqançé of their contract with their father, 
and of itsdf imparted notice to ihe plaintiff that they claimed an in- 
terest in the prttperty. This cotit^htiôn is made withooit any founda- 
tion. Theré was no testimony Whâtever that the défendants entered 
into possession pî the propeirty under such claim. Their own testi- 
mony shows that they lived with their father and mother upon the 
preïtiises in thè. same relation after the âgreement as before. They 
exercised no dominîon or coritrôl over the property. Their father 
wasiin possession, and his sons worked for him, and did whatever 
they weré requesitëd to do ; aséisting him in the sale of goods, tend- 
ihg bar,, haliHtig rock upon thç prémises,, and dressing the same for 
biâdiùg :É>urposës, etc. Tl|éi- spjis had ho such control over the 
property. asitO' change the possession of it, or the nature of the 
father's;' occupancy thereof, sô as to àflfect with constructive notice 
^ersoné' :(ifrhd had rio actuai hotieè. 

::Th to\yhséilid-v, tittle, lo^'W. S. 5Q4»' 5", 3 Sup. Gt. 357, 27 L. 
Ed. 1012, the court said: ., 

"Constructive notice Is deflned to be, In Its nature, no more than évidence 
pt notice, the pyesumptlon of T^hlch Iç so violent that the court -wUl not even 
aîlow of Itsi toélûg; controvertedi Plattib v» Flultt, 2 Anstr. 432; Kennedy v. 
Greeja, ,3 Mylne & K. 699, Wherti -posBéssloii Is relied on as givlng construc- 
tive .potice, It jnust be open and unamblgvous, and not liable to be mîsunder- 
stoo^ Qi- mlsconstrùed. Ely V. Wllcox. 20 Wls. fâ3, 01 Am. Pec. 426; Patten 
V. Moore, 82 N. H. 882; BlUlngton's tessee v. Welsb, 5 Bin. 129, 6 Am. Dec. 
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406. It mnst be sufBcIently distinct and unequlvocal, so as to put the pur- 
chaser on hls guard. Butler v. Steveas. 26 Me. 484; Wright v. Wood, 23 
Pa. 120; Bogue v. Williams, 48 111. 371. As said by Strong, 3., in Meehan if. 
Williams, 48 Pa. 238, what makes inquiry a duty is such a visible state 
of thiugs as is inconsistent with a perfect riglit in liim who proposes to sell. 
See, also, Holmes v. Stout, 4 N. J. Eq. 492; McMechan v. Grifflng, 3 Plek. 149. 
15 Am. Dec. 198; Hanrick v. Thompson, 9 Ala. 409." 

Tested by thèse rules, it is manifest from ail the testimony given 
in this case that the sons had no such possession of the property as 
to put plaintiff upon inquiry, or charge it with any constructive notice 
of their claims. 

Finally it is claimed that the plaintifï, by drawing a note for $5,ooo, 
and accepting a mortgage to secure its payment, when only $3,500 
was due, and promising to make an advance tq P. K. Reid and wife 
of $1,500 when requested so to do, and its refusai to make the ad- 
vance upon request, constitutes a fraud upon the father and mother, 
which resulted in an injury to the sons, which prevents the plaintifï 
from any recovery herein. The testimony on this point was sub- 
stantially to the efïect that P. K. Reid did not expect the plaintiff 
to push him in the matter of the indebtedness, and, if he gave the 
mortgage, it might afifect his crédit, and hâve a tendency to injure 
his business and leave him without sufificient means to carry on his 
store, and that he feared the plaintifif would not furnish him any more 
goods if he gave the mortgage. Mr. Walsh then wanted to know 
how much he would need to carry on the store until fall, when he ex- 
pected to be able to make collection from the farmers who were in- 
debted to him. The amount was fîgured up, and stated to be about 
$1,500 ; and then Mr. Walsh prornised that such an advance would be 
made upon request, and the $1,500 was added to the amount of the 
indebtedness due to plaintifï, and the note and mortgage was given 
for $5,000. This was satisfactory to Mr. Reid and wife, and they then 
executed the mortgage. After the exécution of the mortgage, P. K. 
Reid turned over to the bank at Winnemucca, to whom he was in- 
debted in the sum of about $10,000, ail of his goods, and consented to 
a receiver taking charge thereof, before any demand was made on 
plaintifï to furnish the $1,500 worth of goods as promised. At the 
time the mortgage was foreclosed, crédit was given for said $1,500 
by plaintifï, and the decree was entered only for the sum admitted to 
be due. The reason given by the plaintifï in decHning to send any 
more goods is contained in a letter as foUows : 

"P. K. Reid, Esq., Lovelock: ♦ • « According to your letter of the 17th, 
you evidently understood that we were to render assistance to the bank. 
Our id«a always was to assist you. When we received the security, it was 
to cover advances already made you, and to also cover such further àdvances 
as we might Inake to you. The bank people were to carry your a/c as here- 
tofbre, wltli fetich securlties as they then had. Since that time, however, the 
bank has taken actual possession; and any goods we might furnish would 
merely slrengthen the bank's position, and be cf no assistance to you, and 
certalnly not to us." 

From ail the facts, it clearly appears that there was no fraud com- 
mitted, no déception or misrepresentation made on the part of plain- 
tifï, to the injury of the défendants. The objections urged by P. K. 
Reid and his wife induced the plaintifï to make the promise. The 
112 F,— 8 
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conversation b et weenthe parties wth référence to the promise of 
plaintiffi to make a further advance aecessarily implied that P. K. 
Reîd, as w%il as the plaintiflf, should "act in good faith." It was the 
act of the défendant P. K. Reid in pladng ail the goods in the store 
in. the, possession of the receiver for the bank that furnished the 
cause for the nonfulfillment of the promise. Even if it could be held 
that there was any damage to P. K. Reid, he has certainly waived it. 
His tinte tb speak was afforded Hifti in the foreclosure suit. By his 
silence and nonappearance in that suit and in this he has waived 
whatever right or remedy, if any he ever had, to claim that the plain- 
tiff had beep guilty of any conduct resulting in any damage to him ; 
ând, from niy conclusion upon the facts of this case, it is apparent 
that the sons hâve no cause of action against the plantiff upon this 
ground. Grahâm v. 'Railroad Co., 102 U. S. 148, 154, 26 L. Ed. 
106. 

Let a decree as prayed for be entered in favor of plaintiflf, with 
costs. 



WARNER v. MISSOURI PAO. RY. qO. et al. WALKER v. SAMB. 
MBIGS T. SAME. 

(Circuit Court, W. D. Tennessee. Dècember 9, 1901.) 

Nos. 3,538, 3.540, 3,542, 

1. LiBBi,— Pleadinb ts Action aoainst Coepohation— SuffioibncT of Allé- 

gation OF ExPEEss Maliob. 

TJnder the âeçlsions ot_ the suprême court of the United States, limlting 
the Habillty of a corporation for the malice of Its agent in the publication 
of a libelous ïetter, If on the facç of plalntlff's déclaration It be a privi- 
leged communication, the essen-tiâl averment of express malice In the 
pleading should not be conflned to a bare statement "that the défendant 
corporation, acted mallciously, with the delilJerate intent and purpos© to 
def raud thé plaintiffi" but should go further, and connect the corporation 
wlth the eXpi'ess malice of the agent by a substantlve averment that it 
had authoTlzed the writîng and publication of the lètter, or that it had 
ratified such acts, or else of facts from -wlilch such authority or ratifica- 
tion is to be Impiied. But a demurrer for want of such averments was 
overruled because no adjudlcated case, so far as the court was a,dvlsed, 
had required them, and the càse'9 î^eém to permit proof of those facts on 
the samè gênerai avermentte of 'Inallce as would be sufflcient if the suit 
were against an individual. ' 

2. Same. 

A Ïetter written by a superintendent of a railroad company to the prési- 
dent of à news Company, c^Ulng his attention to an alleged misbehavlor 
oï the news agent in charge ot a stand in the railroad company's station 
house, and invitlng an Investlgatioriof the, facts, Is a privileged comimunl- 
càtlon; but tf the pla,intlff.ayérs tbat. the défendant railroad company 
àeted maliciously, with delil>erate, Çurpose to defame him, thé case must 
go to an issue, and cannpt l>e /4lsnî^sed on demurrer. 

8, ftiMB— Identification of Plaintiffs ab: Pbrsons Dbfamed, 

The same rule applies to an allégation that défendant publlshed the 
libel of and concerning the plaintiff, and, although the Ïetter only refers 
to the parties as "your ageùt^'' and "two glrls of tender years," If the 
extrinsic t&ctà averred In the :declaration connect the three severaï plaln- 
tiffs with the occasion, so that they can be, by those facts, identiâed, the 
case mpst go to an issue, anâ,cannot be dlsmissed on demurrer. The 
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question whether the stated f acts do Identlfy the plalntlffs as the persons 
defamed is one for the jury or the court on the trial of the issues jolned. 

Actions at Law for Libel. On demurrer to déclarations. 

Jere Home and Tim. E. Cooper, for plaintiffs. 

McFarland & Neblett and Turley & Turley, for défendants. 

HAMMOND, J. It bas not been doubted that on the nierits of 
thèse demurrers they should be sustained, if we are to consider fair 
and reasonable inferences to be drawn from the facts stated in the 
déclarations. The difficulty has been one of pleading and essential 
distinctions between that which may be decided in actions of libel 
on demurrer, as questions of law, and that which only can be decided 
on issue joined and upon the évidence offered or admitted at the 
trial. 

Thèse are suits against three associated corporations, which we 
may now treat as one, for an alleged libel by the publication of a 
letter set forth in hœc verba in the déclarations, which also we may 
treat as one. The letter, in my judgment, is clearly a privileged com- 
munication on the face of it, and made more certainly so by the 
averments of the déclaration, seemingly unnecessary, as a strict 
matter of form in pleading, "that said J. D. Moore is constituted the 
superintendent, * * * ^jjd that it is a part of his ofificial duty 
to supervise the management of said railway lines, dépôts, stations," 
etc., "and to maintain good order and décent behavior therein." 
The letter is a communication by him to another employé of the 
Company, or, what is the same thing, the grantee by contract of the 
privilèges of occupying the station house for the purpose of serving 
the passengers awaiting there with lunches and other conveniences 
for their use. It concerns a suggested investigation by that employé 
of the alleged indécent behavior of a subemployé of the défendant 
Company, or, what is the same thing, the employé of the grantee of 
the privilège who attended to the lunch stand and served the wants 
of the passengers in the station house. It is difïicult for my mind 
to conceive a more thoroughly privileged communication, on the 
most familiar rules of law on that subject, and I hâve been strongly 
inclined to dismiss at least the suit of that subemployé on that 
ground. 

The question of privileged communication, on the face of the al- 
leged libel, is always one of law for the court on demurrer. 13 Enc. 
PI. & Prac. 59. And also it is a question of law when the facts are 
conclusively developed on the trial. Trussell v. Scarlett (C. C.) 18 
Fed. 214; Locke v. Bradstreet Co. (C. C.) 22 Fed. 771. As to the 
other plaintifïs, the fact of a privileged communication is quite as 
clear on the face of the déclarations. They were, on the occasion 
to be investigated, the companions of the subemployé of the défend- 
ant Company at its lunch stand ; that is, the lunch stand of the com- 
pany pro hac. It being in the company station house for the com- 
pany's purposes and conveniences, it was,for the purposes of this case 
and as to thèse plaintifïs, the company's possession. Thèse two plain- 
tiffs were either liçensed visitors in the company's station house, — 
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its waiting passengers,— or else trespassers. In eîther of thèse rela- 
tioîïs they were subject to the company's police sup€rvision, and the 
investigation of their alleged indécent behavior on the company's 
premises vvitli the company's employé was the privilège of the Com- 
pany, and that privilège might be exercised through the means of 
the letter set ont in the déclaration. Whether this privilège was 
absolute or conditional is quite immaterial on the considération of 
this demurrer, because the conditions are plainly set out in the aver- 
ments of the déclaration. 

But our trouble is that it is strenuously insisted by the plaintiffs 
that their déclarations allège that the publication was made with 
malice on the part of the company; that malice takes away the privi- 
lège; and that malice always is a question of fact for the jury, and 
never a question on demurrer for the court. And this is so, cer- 
tainly, if the peculiar malice of a corporation, in such cases, has been 
properly pleaded in the déclaration. Also it is strenuously insisted 
that the fact of publication is one for the jury, and cannot be deter- 
mined on demurrer. White v. Nicholls, 3 How. 266, 11 L. Ed. 591 ; 
Chiatovich v. Hanchett (C. C.) 88 Fed. 873; Saunders v. Baxter, 6 
Heisk. 383. It is argued that the déclarations do not limit the al- 
leged publication to the addressee of the letter, but make the broad 
allégation of publication generally by the défendant company, and 
that until the évidence is in the court cannot say what other publica- 
tion there may hâve been iri addition to that made to the addressee 
of the letter. This would be conclusive against the demurrer if the 
suits were against individuals, and not a corporation, and ail the 
cases cited by counsel on the point of pleading mahce are against 
individuals, and not corporationè. I hâve found no case, and none 
has been cited, which décides the point as to how express malice is 
to be averred against a corporation in an action of libel, particularly 
where the case requires express imalice to be especially pleaded and 
proved, as it always does when the alleged libel on its face is privi- 
leged ; for it must be remembered that express malice against a cor- 
poration, without capacity to act èxcept. through its agents author- 
ized expressly or impliedly as snçh, is, in the nature of the thiiig, 
peculiar. Does the express rrialice of an agent sufîfice in pleading 
or in proof of the fact? Shall the ill will of an agent be imputed to 
the corporation on a bare déclaration of express mahce on its part, 
leaving the plaintifif at large to prove whatever. express malice, thére 
may be on the part of any agent capable of ill will towards the plain- 
tif?? or must the plaintifï, as' in other casés of pleading, aver.the par- 
ticular facts showing that the express malice of a particular agent— 
one or morer^çoncerned in the' transaction is imputable, because of 
his authority to bind the company to a responsibility . for his express 
malice? or must he plead a ratification, if that fact be relied upon to 
bind the company? Thèse are not suggestions of the old difficulties 
lying in the way of charging a corporation with actionable malice, 
such as hâve been brushed asidç by the' décisions that it may be so 
liable; but it is a question, of tKe proper method of pleading that 
peculiar kind 6î malice for which alone the latest of the cases in the 
suprême court say a corporation may be punitively or otherwise held 
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liable in tort. The cases in libel against individuals may not be con- 
dusive on this point. Nor is the question unafïected by the différ- 
ences between common-law and code methods of pleading a fact 
necessary to be especially pleaded. 

It is important to examine the exact averments of this déclaration 
in that behalf. It opens on this point thus: "That on the i8th day 
of June, 1899, the said défendants [the three associated corporations 
being the only défendants] wrote and published of and concerning 
the plaintiff the foUowing false, malicious, and defamatory letter, 
with intent to defame the plaintiff." It closes on the same point 
thus : "Plaintiff avers that said libelous writing is false ; that the 
same was made and published of the plaintiff by the défendants 
falsely and maliciously, with the deliberate intent and purpose to de- 
fame him, the said plaintiff." 

There are no facts stated in the déclaration tending to show any 
malice, except such as may be implied from the face of the privileged 
communication itself, and such as may be implied from the averment 
that it was published by the défendant, no matter how. It is not in 
any way shown how it was published, except by the letter of the 
superintendent to the addressee, and as to the writer no ill will or 
express malice is anywhere averred, "A complaint showing on its 
face that the alleged libelous publication is privileged will be demur- 
rable, notwithstanding an allégation that the publication was false 
and malicious. It a publication is privileged, express malice must 
be averred. It is not sufïicient to allège that the language used was 
false and malicious, but it must be averred that the défendant acted 
maliciously." 13 Enc. PI. & Prac. 59. 

Now, how is it to be averred that a défendant corporation "acted 
maliciously"? And how is this "express malice" to be proved? 
Clearly, even as between mère individuals, the opening clause of the 
déclaration falls within the condemnation of the paragraph just cîted 
from the Encyclopedia. Does the other clause of the déclaration 
meet the requirements of the law of pleading, as stated in the En- 
cyclopedia? Is the second clause any différent from the first? 
There is some différence in the phrasing of the words, but nothing 
more, unless a différence is to be found in the use of the word "de- 
liberate" in the second clause not found in the first, and the addition 
of the word "purpose" in conjunction with "intent." I hâve wished 
to trace the cases out, both as to individuals and corporations, to 
see how "express malice" is averred, but the reports rarely give the 
pleadings, and it is difficult to do so in busy times, for either court or 
counsel. 

If we turn, now, to the great case of Railway Co. v. Prentice, 147 
U. S. loi, 13 Sup. Ct. 261, 37 L. Ed. 97, we find, in a case where a 
conductor grossly maltreated a passenger with every circumstance 
of contiunely and disgrâce, that the court decided that "a railroad 
corporation is not liable to exemplary or punitive damages for an 
illégal, wanton, and oppressive arrest oî a passenger by the con- 
ductor of one of its trains, which it has in no way authorized or rati- 
fied," And in the subséquent and equally great case of Gaslight Co. 
T. Lansden, 172 U. S. 534, 19 Sup. Ct. 296, 43 L. Ed. 543, the same 
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rûIihf'Was applîed in a libel case based on a personal letter wrîtten 
by the <léîendant corpofation's "gênerai manager." The court said: 

"In tKis case no specifled authority was pretended to hâve been given 
the général manager, Leitch, to writê the letters which he sent to Brown, 
or to laùtiiorize tiie publication of anything whatever in the periodleal 
natnedi We are, then, limited to an inquiry whether the évidence is sufiB- 
clent .upon which a jury might be permitted to base an inference that 
Leitcji hftd the neoessary authority to act for the company in this business." 
172 U.; S., at page 544, 19 Sup. Ct., at page 300,. and 43 L. Ed., at page 548. 

This was said both as to compensatory and punitive damages, 
and the, corporation was given a new trial. 

Neither of thèse rulings arose upon a question of pleading, but one 
cannot read thèse and other cases w^ithout seeing that they are de- 
velopments of the law of malice as applied to corporatiohs, and are 
intended to correct misunderstandings prévalent in adjudicated cases. 
On the gênerai principles of pleading, whether at common law or 
undef ôilr moderh codes, such a condition of limitation on the lia- 
bility of' a corporation for the express malice of its agents should re- 
quire, atid does, in my judgment, a spécial averment of authority or 
of ratification, or else such a spécial statement of facts as vvould on 
their face; show by the averments that authority or ratification is 
to be feàsotlably implied. This kind of' pleading would save long 
trials of insubstantial suits, and that is what pleadings are intended 
to do. Thé gênerai averment that a corporation "acted maliciously" 
is inappropriate to its limited liabihty and incongruous in fact. It 
does not give a défendant corporation notice of what it has to meet 
with regard to its dealings with its agents that should bind it to a 
liability for them on account of their rnalicious acts. It is appropri- 
ate enough as to an individual, or as to the agent of a corporation, in 
a Personal suit against him, to say that he "acted maliciously." But 
a corporation cannot "act maliciously." It only authorizes its agents 
to do so, and this authority is the substantive averment ; or it rati- 
fies the act of the agent, and this ratification becomes the substan- 
tive averment ; or else the substantive averment is to be found in a 
"statement of facts" which shows on the face of that statement that 
the authority or ratification is to be implied. Nothing like either of 
thèse is shown in this déclaration, and on that theory the demurrers 
should be sustained. But hot finding any adjudicated case establish- 
ing this view of the law of pleading express malice as against a cor- 
poration, I do not feel authorized to adopt it, reasonable as it seems 
to me. 

The défendants' demurrer and argument go upon the theory that 
the agent had no authority to act. The déclaration Says, in eiïect, 
that he did, if we are to take the above-quoted expressions of thé 
déclaration as sufficient, under so gênerai a form, to aver that fact. 
The malice of the corporation being sufficiently averred, if it be, 
takes away the défense of pjrîvileged communication appearing on the 
face pf the pleading, but Ifeaves it to operate at the trial, if no au- 
thority to Write and publlsh be shown, either expressly or impliedly, 
or if no ratification be proven under thèse ail too gênerai averments, 
under ariy systëin of good pleading. 
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There is another ground of demurrer, based on the alleged want 
of identity of the plaintiffs ; but the déclaration states the extrinsic 
facts relied on to connect the alleged libel with the plaintiffs, and as 
fully as possible in a pleading without stating mère matters of évi- 
dence. The évidence to corne may not be sufficient, but, as a plead- 
ing, the averment that the allegel libel of the letter and its publication 
was of and concerning the plaintififs is sufficient of itself, if the ex- 
trinsic facts stated be spécifie enough as to time, occasion, and cir- 
cumstance of identification of the person meant to be accused by the 
alleged libelous publication. 13 Enc. PI. & Prac. 39, 40; Pursell 
V. Archer, Peck (Tenn.) 317; Bank v. Bowdre, 92 Tenn. 740, 23 S. W. 
131; Banner Pub. Co. v. State, 16 Lea, 176, 57 Am. Rep. 216; 
Shannon's Code, § 4618 ; Td. § 4660, subds. 20, 21 ; Le Fanu v. 
Malcomson, i H. L. Cas. 636. Thèse authorities show that, like 
malice, publication and the identity of the plaintififs are questions for 
the jury, and not for the court on demurrer. It seems quite impossi- 
ble, on the authorities, to défend a libel suit by demurrer, since so 
rniish iç^Jeft to be developed only by the proof at the trial. 
Ûemurrer overruled. 



SUPREME COUNOIL OF AMERIOAN LEGION OB' HONOE v. GBTZ. 

(Circuit Court of Appeals, Thlrd Circuit December 4, 1901.) 

L Life Insubancb— Benefit Associations— Conteacts with Mbmbebs. 

The gênerai agreement of the members of a fratemal and Insurance 
order, on joining the same, that they "will be governed by the then exist- 
Ing laws of the order, and ail future adopted amendments thereto, binds 
them only as to amendments and changes havlng relation to the organ- 
Ization generally, and does not amount to a réservation to the order of 
the rlght to alter the contract made by a member's Insurance certificat» 
without hls consent, nor can such consent be ImpUed from the fact that 
the body attempting to mal^e such altérations is made up of représenta- 
tives elected by the subordlnate lodges. 

a. Samb— Law Qoverning Contkaçts, 

A contract of life Insurance is to be constmed In accordance with the 
laws of the state where made.i 

8. Samb— Arbithaet Change of Conthacts— Ambndmbnt of Bt-Laws. 

Under the law of Pennsylvania, as settledby décision, a fratemal In- 
surance Society has no power to arbltrarlly reduce the amount whlch it 
bas contracted to pay to the benefielary of a member on bis decease 
from $5,000 to $2,000, by an amendment to its by-laws declàrlng that 
$2,000 shall be the highest amount pald on any beneflt certificate there- 
tof ore or tbereafter issued. 

In Error to the Circuit Court of the United States for thç East- 
em District of Pennsylvania. 

For opinion below, see 109 Fed. 261. 

Murdock Kendrick, for plaintiff in error. 
John M. Vanderslice, for défendant in error« 

Before ACHESON and GRAY, Circuit Judge«, taé KIRK- 
PATRICK, District Judge. 

1 What law govems policies, see note to Corley t. Association. 40 0. C. â. 

287. 
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KIÉKÎ>ATRÏCK, District Jùdl^e. The record in this case shows 
*hat Peiteîr C.< Gètz, oh the 7th"éay'"of April, 1888, became a com- 
pàniott 6î thé' S'uprèiiie Cottricil-ôf the American Légion of Honor, 
and as âachmade application for sixth-degree menibership to Wel- 
come Ivodg€i. Noi 1,062, of the oMer, located in Philadelphia, Pa., 
and, havîftg cëmplîed with the requirements of the order, received 
a bénefit c^rtificate as a statëitiént of the contract existing between 
Wm^elf. aftd the s'aid suprême «îûuncil. The certificate sets out that 
îll considération of full cdrtipliàncé with ail the lawS of the Suprême 
Cotihcil of thé American Legioh of Honor now exïgting or hereafter 
adopted, aiid the conditîoh'hereifi contained, the 'Suprême Council 
<Sf the Âmçrican Légion of lîpèor thereby agreed to pay to Clara 
'L.'G€tz,wifej $5,000, upon satisfàctory proof of death, while in 
good stàndift^' tipon the bopks of the said suprême council, of the 
companion thereiri named, subject, however, to certain restrictions, 
rionè of which, save the third, relating to sick benefits, are applicable 
to the case at bar. It appears that the said Peter C. Getz died No- 
vember 15, 1900, while in goèd standing upon the books of the said 
suprême council, and that he had complied with àll the by-laws that 
were to be perf ormed on his part, and that prima facie his widow, 
Clara L. Getz, who brings this suit, was entitled to recover the 
sum of $5,000, stipulated for iil 'the contract, less a small sum ad- 
mitted to hâve been paid as a sickrbenefit. 

The affidavit of défense sets up two matters which the défend- 
ant, claims are a bar to thé plaintiff's recovery. It allèges that at 
the fourteenth regular session of the défendant at Atlantic City, N. 
Jj., in August, 190OJ the défendant 'fe'gularly, duly, and legally adopted 
an amendment to its by-laws, ,tp J^é thereafter knôwn as by-law 55, 
LaWS American Légion of Hôhpr, which reads as follows: "Two 
thousand dollars shall be the highest amount paid by the order on 
the death of a member on anybeiiefit certificate heretofore or here- 
after issued. * * *" That thîs by-law went into force Novem- 
ber I, 1900, a few days. prior to the death of Peter C. Getz. The 
défendant says that because àt the time said Getz made applica- 
tion tp become a member pf défendant association he agreed to 
cônform inall respects, and be bound by the then existing laws, 
and 411 future adopted amèndments and enactments, no larger sum 
jbian be recovered than the $2,000 mentioned in said by-laws, not- 
withstanding the contract calls for the payment lOf a larger sum. 

Interpreting the agreement upon which the défendant relies, and 
giving it the proper force and efifect intçnded by the parties, we 
mïtst coïisider the circumstahces under which it was made, and the 
object to be attained. Get? ^as about to become a niember of the 
défendant association, which' had adopted certain by-laws for its 
governance, and certain rulès ând régulations which tended to pro- 
raote fraternal feeling, andthe sPtial, moral, and intellectual edu- 
jg^Cffli|of its membersi. I iThesÈ were to be bîrilding upon Getz as 
upon ail other members of the association, and, inasmuch as ex- 
périence might show that for the accomplishment of thèse pur- 
poses changes in the by-laws might be expédient; it was provided 
that Getz should agrée to such amendments as might seem to the 
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members to be necessary to further those ends. To tliis extent, 
and no further, we think the agreement goes. The contract with 
the suprême council had not yet been made, and we cannot con- 
ceive that it was in the mind of either party that the défendant by 
this agreement should be free to abrogate any contract into which 
it might enter with the member, or that the benefits which he might 
seek to obtain could be swept away at the will of the défendant, 
and without his consent. The contract to pay Clara L. Getz $5,000 
evidenced by the benefit certificate could not be altered or defeated 
by this agreement. 

It is urged on behalf of the défendant that the said Getz was 
represented through his accredited agents and représentatives at 
the said fourteenth regular session of défendants held'*at Atlantic 
City, N. ]., August, 1900, and assented, through his représentatives 
and agents, to the adoption of the by-law No. 55, above set forth, 
and he is bound thereby. Of course, it was compétent for Getz, 
by express agreement, to waive his right to receive anything on 
his benefit certificate. This he might do in person or through an 
agent. But it does not appear that he has done so. The affidavit 
of the défense fails to state how or in what manner any assent of 
the said Getz was given to said by-law, other than that his accred- 
ited représentative and agent was présent at the said session of 
the défendant at Atlantic City, when the by-law was adopted. No 
express agency is alleged, and we are of the opinion that sufificient 
facts are not stated to warrant the court in concluding that any 
assent was authorized or actually given. In Haie v. Aid Union 
the question raised hère was presented to the court, and it was 
held that "a contract between an association such as défendant 
and one of its members cannot be impaired or altered by either of 
the parties thereto except so far as the power to do it is reserved. 
The benefit certificate was accepted subject to the right of the cor- 
poration to amend its by-laws, and to change the contract so far 
as the by-laws made it, but not in so far as the contract is made by 
the benefit certificate itself." This judgment was affirmed by the 
suprême court (168 Pa. 377, 31 Atl. 1066), and is to-day the law 
of Pennsylvania as interpreted by its court of last resort. The con- 
tract before us is a Pennsylvania contract, and must be construed 
according to its laws. Assurance Soc. v. Cléments, 140 U. S. 226, 
II Sup. Ct. 822, 35 L. Ed. 497. 

The record shows the défendant to be entitled to some déduction 
from the whole amount called for by the certificate. It is raen- 
tioned by the court below. It should be allowed, and the judgment 
of the court in ail things affirmed. 
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EASTMAN, GARDNER & CO. v. NBWMAN. 
(Olrcult Court 0( Appeals, Flfïh Circuit. December 3, 1901,) 

. .' '■' ;■;: ■ ' , no. i,(mv 

1. Appeai<-^Qubstions PrEsented by Record. 

An assignment of error, based on the refusai of tlie triai court to glve 
a peremptory liistttictlon for défendant présents no question for con- 
sidération by tlie; appellate court, where the record falls to show that 
any Instruçtlop -Was réquested by défendant, and does not contaln the 
charge glven by the court. 

2. Samb — Revibw— RuLiNO ON Motion fob New Tbial. 

The refusai to* set aslde a verdict and grant a néw trial, because the 
verdict is contraty to the évidence, the la w, or the instructions of the 
court, is nôt reviewable on a wrlt of error In the fédéral courts. 

In Error to the Circuit Court of the United States for the South- 
ern District of Mississippi. 

This case was tried in the court below on the following déclara- 
tion: 

"State pf Mississippi, County of Jones. Alonzo Newman, a citizen of Jones 
county, Mississippi, by hls attorneys, complalns of Eastman, Gardner and 
Company, a corporation doing business in the state of Mississippi, for that 
whereas, the défendant, on the 9th day of February, 1898, in the town of 
Laurel, Jones county, Mississippi, was posaessed of, using, and operatlng a 
certain mill in said town, county, and state, for the manufacture of lumber. 
Plaintiff charges that on the day and date, and in the county and state 
above mentionèd, he was an employé of the said Eastman, Gardner and 
Company in the Cftp^aclty of a day laborer, and It was hls duty to ride on 
defendant's sawmlll carriage in the sawmill above mentionèd, for the pur- 
pose of stlclîlng the 'dog' in the logs, as they roUed on said carriage, to be 
conveyed to the band saw, in said mlll, operated in conjunction with said 
carriage, to be sawed into lumbér, and it was aiso plaintiff's duty to other- 
wise asslst In operatlng said carriage for the sawing of logs at said band 
saw, in said mill. And thereupon it became and was the duty of défend- 
ant* and defendant's superior offlcers, agents, and employés In charge of 
said mill, and of ail persons having t^e rlght to control and direct the serv- 
ices of plaintiff In said mlU, to use due care In its management, aud due 
care in dlrectlng plalntlfC's services ànd duties. Yet the défendant, through 
its superior offlcers in charge of said sawmlll carriage, and those having 
the rlght to control and direct hls servants on same, was recklessly, wiilfully, 
wantomly, and grossly négligent, and dld not do Its duty nor use due care in 
this behalf, but, on the contrary, while plaintiff, with ail due care, caution, 
and diligence, was then and there attendlng to hls af oresald duties on said 
sawmlll carriage, be was orderêd several times by hls superior, one Clark, 
the sawyer in charge of and operatlng said sawmill carriage and said band 
saw In said mlll, upon whlch plaintiff was working, as af oresald, to remove 
a plank whlch had got caught between said carriage and the live rollers, upon 
which the lumber Is earried away from said band saw, but plaintiff eàch 
tlme, on account of the perlions- ùndertaking, refused to remove said plank 
untll said carriage, whlch was still in motion, was stopped. Said Clark then 
Btopped said carriage, and said to plaintiff, in a rough and commandlng tone, 
"Damn you, get that plank out, or get off the carriage;" whereupon plaintiff 
then and there, and while said carriage was standing stllI, with ail due care, 
caution, and diligence, stepped off of said carriage, and removed said plank 
from the position bef ore mentionèd, and was then, with ail due care, caution, 
and diligence, proceeding to return to hls station aforesald, and had grasped 
hold of the dog lever on said carriage for the purpose of stepplng upon It 
(said carriage), and while in this position of extrême péril défendant, through 
the aforesaid Clark, the sawyer, who controUed and dlrected plaintiff's serv- 
ices on said carriage in said sawmill, wlthout wamlng to plaintiff, dld will- 
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fully, recklessly, wantonly, and through gross négligence, cause sald carriage 
to be suddenly and violently started and moved toward the west, jerking 
plaintifl so suddenly aud unexpectedly tliat he was thrown vfith great force 
and violence upon said carriage, which was then being propelled rapidly 
toward its western limit, hurling plaintiff's right leg against said band saw 
In passing it; sald défendant through sald Clark, then suddenly and violently 
moved said can-iage toward the east, hurliug plaintiff's left leg against said 
band saw in passing it; by means whereof plaintiff's right leg was then 
and there sawed off below the knee, and his left leg was also nearly sawed 
in two below the knee, and he was otherwlse hurt wounded, and bruised, 
and by means of thèse premises plaintiff was sick and disordered for a Ipng 
time, and was maimed for the balance of his natural life, and has suffered, 
and still suffers, the greatest mental and physlcal pain; to the damage of 
plaintiff in the sum of $18,000.00, and therefore he brings thls suit, and de- 
mands of and from défendant judgment for the aforesald sum, and costs of 
suit." 

— And the following pleas thereto: 

"And now comea the défendant, by its attorneys, and défends the wrong 
and injury, when," etc., "and says that it is not guilty of the said supposed 
grievances laid to Its charge, or any or either of them, in the manner and 
form as the plaintiff hath in his déclaration complained against It and of 
thls It puts itself upon the country." "And for further plea in this behalf 
the défendant says, action non, because it says that the injuries complained 
of by the plaintiff were the direct resuit of his own contributory négligence, 
and not of the négligence of the défendant, and this it is ready to vorify." 
"And now cornes the défendant, and défends the wrong and injury, then," 
etc., "and says: That it is not guilty of the grievances laid against it in 
plaintiff's déclaration, or any part thereof, and of this it puts itself upon 
the country." "The plaintiff will take notice that défendant will otïer évi- 
dence to show that plaintiff was guilty of contributory négligence, which was 
the cause of the injury complained of." 

W. E. Baskin, for plaintiff in error. 
R. E. Halsell, for défendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and BOAR- 
MAN, District Judge. 

FARDEE, Circuit Judge (after stating the facts as above). We 
find a bill of exceptions in the record covering some 70 printed 
pages, apparently giving a history of the case from impaneling the 
jury fo the overruling of a motion for a new trial. While we find 
therein several objections noted to the introduction of évidence 
which were overruled, we fail to find therein any exceptions taken 
to such rulings ; nor, in fact, from the beginning to the end of the 
bill of exceptions, do we find that the défendant below excepted to, 
or was dissatisfied with, any ruling of the court until after the ver- 
dict. After the verdict the bill of exceptions shows the following: 

"The défendant moves the court to set aside the verdict of the jury in the 
above-stated cause for the following reasons, to wit: (1) The court erred in 
refusing to grant the peremptory instructions requested by the défendant. 
(2) The verdict of the jury was contrary to the law and the Instructions of 
the court. (3) ïhe verdict of the jury was contrary to the évidence. (4) 
Because the damages are excessive. Assignment of errors to accompany 
motion for new trial: (1) The court erred in refusing to grant the peremp- 
tory instructions asked by the défendant (2) The court erred in refusing 
to set aside the verdict of the jury and to grant the défendant a new trial." 

No assignment of errors, according to our rules, has been filed 
in this court, and the case has been argued as though such assign- 
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ment hkîcl b'een Hère filed, and also as though tfie record shows 
that the , défendant below asked the court for a peremptory instruc- 
tion for the défendant, because the undisputed évidence showed 
that Clark, who negligently handled the machinery, was a fellow 
servant with Newman, the plaintiflf. The défendant below pleaded 
the gênerai issue and contributory négligence. Conceding that, 
under the gênerai issue, the défendant may invoke the fellow serv- 
ant doctrine, still we are unable to find in the record that the matter 
was mentioned in the trial court, nor can we find that any time 
aftér jury sworn and before verdict rendered the défendant re- 
quested any instruction," peremptory or otherwise, on any ground 
whatever. The charge to the jury is not included in the record, 
and the presumption is that the trial judge charged the law correctly 
on ail the points involved. 

The refusai to set aside a verdict and grant a new trial, because 
the verdict is contrary to the évidence, the law, or the instruc- 
tions of the court, is not reviewable on writ of error. 

The déclaration warrants the judgment, and the record shows no 
réversible error. Afifirmed. 



WALLERSTÉIN V. ERVIN et al. 

(Circuit Court of Appeals, Thlrd Circuit. December 9, 1901.)i 

1, Bankbuptct— Provable CtAms— Advancbs bt Partneb. 

A partner cannot claim, in compétition wlth flrm credltors, for ad- 
vances, wliether of goods or money, to liis partnership. 

8. COBP0RATI0NS-*CONTKACT8 ULTRA ViBES— BsTOPPBL. 

Wliile a contract of partnership jentered into by a corporation witli 
oatural persons may be ultra rires, and not enforceable, while executory, 
nevertheless, after It bas been executed, and the corporation bas em- 
barked Its funds in, and supplied goods to, tlie flrm, such funds and 
goods cannot be exempted from llablllty for the partnership debts, or 
withdrawn by the corporation after Insolvency of the partnership, and to 
the préjudice of Its gefleral credltors. 

%: BaNKRITPTOY — CORPORATION AS PaRTNBK OP BanKBUPTS — UlTBA ViRBS. 

Where a corporation entered into partnership article» -wlth Individuals, 
and contributed to the Capital of the flrm and shared in its management, 
to the estent of such acts It executed the contract of partnership, and 
became a partner de facto; and It cannot ignore the status thus created, 
and, by assçrtlng that the partnership agreement was ultra vires, prove 
a claim agalnst the flrm In bankruptcy, in compétition with gênerai 
créditera, for advances màde or goods sold to the partnership. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania, in Bankruptcy, 
For opinion below, see 109 Fed. 135. 

N. Dubois Miller, for appellant. 

Albert B. Weimer (Reath & Reath, of counsel), for appellces. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAS, Circuit Judge. We hâve no doubt that the agreement 
of December 15, 1899, between Ervin, Page & Co,, Incorporated, 
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of the one part, and Ervin & Fagan, trading as Barnes & Co., of 
the other part, would, if valid, hâve created a copartnership, and 
that it was therefore an agi-eement which the corporate party there- 
to was not empowered to make. But this affirmance of the prop- 
osition upon which the learned counsel of the appellant has mainly 
based his contention does not involve the acceptance of his conclu- 
sion. The record shows that the corporation of Ervin, Page & 
Co. did in fact assume the partnership relation in question, and 
that it continued therein until shortly before R. T. Ervin & Co. 
(successors to Barnes & Co.) were adjudged bankrupts ; and the 
only question now for décision is, not whether Ervin, Page & Co., 
in making the agreement of December 15, 1899, exceeded its cor- 
porate powers, but whether, by reason of its de facto joinder in 
the partnership of R. T. Ervin & Co., its claim against the estate 
of that firm in bankruptcy was not, on objection made by the trus- 
tée on belialf of creditors, properly disallowed. By the terms of 
the agreement the appellant was to contribute for the purposes of 
the business a sum not to exceed $15,000. It, however, actually 
did advance, from time to time, several sums of money, which in the 
aggregate exceeded that aniount, and for this excess, viz. $10,733.33, 
and for "goods sold and delivered," to the price value of $5,565.78 
(exclusive of $2,000, not now in question), it demanded allowance 
of proof. The $15,000, which it is admitted was "advanced in pur- 
suance of the agreement, and which was put in at the risk of the 
business," was expressly omitted from the claim. But the dis- 
tinction suggested by this concession rests upon no légal founda- 
tion. The moneys advanced in excess of the amount agreed to be 
contributed were, it is true, in many, if not in ail, instances, called 
"loans," and the merchandise supplied was no doubt regarded 
by the parties themselves as having been "sold," and it may well 
be conceded that upon any accounting between the partners the 
appellant would, after satisfaction of the firm debts, be entitled to 
priority of crédit for its surplus advances of either kind ; yet as the 
proof proposed would, if allowed, hâve reduced the fund to which 
the gênerai creditors of the firm were constrained to look for the 
partial payment of their claims, the law imperatively required its 
rejection. Whatever may hâve been the understanding of the par- 
ties, or their respective rights inter se, there can be no doubt that, 
in fact and in law, not only the $15,000 agreed to be contributed, 
but also the additional money advanced and the goods supplied, 
were, as to creditors, embarked in the business of the firm. They 
augmented its capital and enhanced its crédit, and therefore could 
not in any manner be exempted from liability for its debts. Ex 
parte Sillitoe, i Glyn. & J. 374; Ex parte Hargreaves, i Cox, Ch. 
440; In re Mason [1899] i Q- B. 810; Strattan v. Tabb, 8 111. App. 
225 ; In re Reiser, 19 Hun, 202 ; In re Savage, Fed. Cas. No. 12,381 ; 
Houseal and Smith's Appeal, 45 Pa. 484; Barr v. McFall, 131 Pa. 
304, 18 Atl. 876. 

Thèse transactions were, at the time of the adjudication of bank- 
ruptcy, fuUy executed, and the appellant could not avoid the légal 
conséquences of what it had already completely done by showing 
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that in so dping ît had overstepped the bounds of its lawful au- 
thority. The trustée in bankruptcy did not seek to enforce an 
ultra vires contract, nor to compel the performance qf any of its 
provisions. He simply insisted that a status which had been created 
by what had actually occurred should not, at the instance of a party 
to its création, and to the préjudice of innocent third parties, be 
utterly ignored, and we think that in sustaining this insistence the 
court below was clearly right. Bank v. Gray, 14 Barb. 471 ; Cleve- 
land Paper Co. v. Courier Co., 67 Mich. 152, 34 N. W. 556; Oil 
Creek & A. R. R. Co. v. Pennsylvania Transp. Co., 83 Pa. 160; 
Wright v. Line Co., loi Pa. 204, 47 Am. Rep. 701; Boyd v. Carbon 
Black Co., 182 Pa. 206, 37 Atl. 937. 

The order of the district court approving the referee's disallow- 
ance of the jippellant's claim is afHrmed. 



In re STANDARD LAUNDRY CO. 

(District Court, N. D. Callfomla. November 27, 1901.) 

No. 3,186. 

Bankbtjptcy— Liens— BsTOPPBii op Tbustee to Contest. 

A trustée in banliruptcy cannot attack tlie validity of a ctiattel mort- 
gage on prôperty of the bankirùpt, wliicli was expressly recognized by a 
récitai in thé bill of sale by whleh the bankrupt obtained title, that he 
toob thé propeWy subject to such m6rtgage, and assumed its payment 
In such case the trustée occupiea no better position than the baukrupt, 
and nelther ean hold the projperty and repudiate the mortgage. 

In Bankruptcy. On review of ofder of référée. 

Crowell & Le^ch, for trustée. 
S. B. McKee, for Muller. 

DE HAVEN, District Judge. This is a pétition by the trustée for 
the review of an order made by the feferee directing him to pay to 
one Muller the proceeds arising from the sale of certain personal 
prôperty. The order is based upon a finding that the prôperty was 
subject to the lien of a chattel mortgage held by Muller. It is un- 
disputed that the bankrupt acquired title to the personal prôperty 
mentioned in the findings of the référée, under a bill of sale executed 
to it by Muller, which. contained a récital that the prôperty was pur- 
chased by the bankrupt, "subject to a chattel mortgage for $1,000.00 
now subsisting upon the said personal prôperty, and which is as- 
sumed to be paid by the second party hereto." At the date of the 
bill of sale Millier was the holder by assignment of the chattel mort- 
gage thusreferr€d to, and the foregoing récital shows, and the référée 
so fînds, that it was the évident intention of the parties to the bill 
of sale that this mortgage should be recognized as a subsisting lien 
upon the prôperty transferred. It is claimed by the trustée — First, 
that the mortgage covers sqme prôperty which cannot be made the 
subject of a chattel mortgage, under the laws of this state ; second, 
that it is void because not executed in accordance with the statuts 
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relating to chattel mortgages; and, lastly, that, if ever valid, the 
mortgage lien had been merged in thelegal title, and was conveyed 
by Muller to the bankrupt, and that such Hen was not revived by the 
récital contained in the bill of sale. It is a sufiBcient answer to ail of 
thèse contentions to say that the trustée is, in respect to the property 
conveyed by the bill of sale, in privity with the bankrupt, and is 
therefore estopped by the above récital from disputing that the 
mortgage to which the récital refers constitutes a valid lien upon the 
property described therein. Freeman v. Auld, 44 N. Y. 50. It was 
said by Justice Story in the case of Mitchell v. Winslow, 2 Story, 630, 
Fed. Cas. No. 9,673, "that it is a well-established doctrine that (ex- 
cept in cases of fraud) assignées in bankruptcy take only such rights 
and interests as the bankrupt himself had, and could himself claim 
and assert, at the time of his bankruptcy ; and consequently they are 
afifected with ail the equities which would aflfect the bankrupt himself 
if he were asserting those rights and interests." This case does not 
belong to that class of cases in which a trustée or assignée in bank- 
ruptcy is permitted, as the représentative of the creditors, to recover 
property which has been transferred by the bankrupt in fraud of 
creditors. There was nothing in the transaction by which the bank- 
rupt acquired title to the property referred to, of which its creditors 
hâve the right to complain. The bankrupt did not thereby transfer 
or incumber any property in fraud of its creditors, and the trustée 
hère occupies no better position than would the bankrupt if it were 
assailing the validity of Muller's mortgage, and cannot be permitted 
to claim the property for the benefit of the estate, and at the same 
time repudiate the agreement under which the bankrupt acquired title 
thereto. "A party cannot apply to his own use that part of the 
transaction which may bring to him a benefit, and repudiate the 
other, which may not be to his interest to fulfill." Heath v. West, 
28 N. H, 108; Peers v. McLaughlin, 88 Cal. 294, 26 Pac. 119, 22 Am. 
St. Rep. 306. 

The order of the référée is afRrmed. 



OSBORNE V. PERKINS. 

(Circuit Court of Appeals, First Circuit November 11, 1901.) 

No. 39T. 

1. BANKTltrPTCT — RbPUSAL OF DiSCHAHGB — EeVIEW ON APPEAL. 

The décision of a court of bankruptcy refuslng a discharge to a bank- 
rupt on an Issue of fraud, which is essentially one of fact, wlU not be 
reversed on appeal unless plain and manifest error appears.i 

2. SAMB — FnAUDITLBNT COKOBAI/MENT OF PrOPBRTY. 

Where it is shown that a bankrupt, although duly advised that he 
should Include ail property of value In his schedule. In fact omitted prop- 
erty Of value, whlle includlng other property of no value, such évidence 
warrants a flnding of fraudulent Intent, and the refusai of his discharge 
unless his conduct is satisfactorlly explained. 

1 Appeal and revlew in bankruptcy cases, see note to In re Bggert, 43 C. 
0. A. 9. 
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8. Bame-^Appeal— Question Reviewable. 

Wheréiio objection to thé eufBiilèiicy d( the spécification of objections 
to tbe dlscbarge of a' bànjsrupt is presented to or decided by the district 
cpûrt, the question canuot be cpnaldered on appeal. 

Àppeài from the District Court of the United >States for the Dis- 
trict of Massachusetts., ; 

James Hamilton, for appellant. 

J, Arthur Wainwright, for appellee. 

Before COLT, Circuit Judge, and WEBB and ALDRICH, Dis- 
trict Judges. 

ALDRICH, District Judge. This îs an appeal from a decree of 
the district court wherein the discharge of the bankrupt was re- 
fused, and raises the question of fact presented by the assignment 
of errors. The assignment of errors présents no question of law. 
The discharge was refused upon fîndings of fact, ànd upon the 
ground that the bankrupt knowingly and fraudulently concealed 
property from the trustée. 

This issue of fact was raised before the référée, and the objec- 
tions to the discharge were heard by the district court October 4, 
1899, and the discharge was refused upon the ground that the omis- 
sion of property of value from the schedule was intentional. Upon 
a subséquent rehearing upon évidence and argument, the judge 
again refused the discharge upon the ground that the bankrupt had 
knowingly and fraudulently concealed his property. 

Where the issue is fraud, the essential question is peculiarly one 
of fact to be decided by the tribunal of first instance upon its con- 
viction one way or the other after seeing the witnesses and hear- 
ing the évidence. To such a situation the familiar rule appliesthat 
the finding below, whether through a verdict or through a décision 
by a judge or a chancellor, will not be disturbed unless the ap- 
pellate court can clearly see that it is opposed to the weight of évi- 
dence, or, as otherwise stated, unless plain and manifest error ap- 
pears. This record does not warrant such a conclusion. Indeed, 
it is clear that the court below properly refused the discharge. 
The bankrupt, upon his own statement, being advised that he should 
not omit property of value, did omit property of value, while he 
scheduled various alleged propertîes which were of no value. Such 
conduct at once makes a strong case of wrongdoing, and, unless 
satisfactorily explained, would be quite conclusive against the bank- 
rupt upon the issue of fraud. Such explanation was not made in 
this case, and the court was therefdre right in refusing the discharge. 

Another question was first made upon argument hère, namely, 
that the charge of wrongdoing was not stated with sufficient par- 
ticularity in the creditor's objections. If that question were before 
us, it would quite likely become a serious one for the objecting cred- 
itor ; but the record does not show that any point was taken below 
as to lack of sufficient particularity in the amended spécification 
of objections by the creditor. Therefore no question of law was 
presented to that court for a décision, and, there being no décision 
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ci such a question, there is nothing in that respect to appeal from 
or to review; neither is the point presented by the assignment of 
errors, and the question is iiot before ug. The record does show 
that the issue of fact as to fraud was raised upon the évidence, and 
the parties fully heard thereon. 
The decree of the district , court is affirmed, with costs. 



In re DAVIS. 

(District Court, D. Massachusetts. May 28, 1901.) 

No. 3,680. 

BKBUiiTiNa Trust— Failube op Express Tbcjst— Patmknt of Considbbation 

Î-OR CONVKTANCB TO AHOtHBB. 

Where; a purchàser of property, who pays tiie considération tlierefor, 
causes it to be conveyed to anotlier, witli the intention that it shall be 
. held in trust for the benefit of third persons. which Intended trust fails 
because nof declared in conformlty to the statute'of frauds, the grantee 
does not take the bénéficiai Interest in the prop«rty, but a trust résulta 
in favor of the purchàser. 

In Bankrùptcy. On pétition for an order requiring the trustée to 
convey to the petitioner property claimed to liave been held by the 
bankrupt in trust. 

Edward I. Baker, for petitioner Sullivan. 
Weston-Smith & Walcott, for trustée. 
James H. Hickey, guardian ad litem, pro se. 

LOWELL, District Judge. I find the facts in this case to be as 
foUows: Mrs. Sullivan paid the entire original considération for 
the property, and since the purchase has paid ofï mortgages thereon 
to the amount of ,$i,6oo. She never intended to take by the convey- 
ance any title to the property, légal or équitable. Had she so intend- 
ed, there was nothing to prevent her from substituting her name for 
her daughter's in the deed as prepared, which could hâve been donc 
without expense. She intended the entire équitable estate for her 
grandchildren's benefit, especially for their' éducation. She never 
intended her daughter to take any bénéficiai interest in the prop- 
erty, and had no distinct intention that she should take any légal 
interest. As to the légal interest, she never had any clear inten- 
tion. Mrs. Davis did not know about the conveyance until shortly 
after it was made, when she was informed generally of Mrs. SuUi- 
van's intention. She neither repudiated nor expressly accepted the 
trust. Some time afterwards she mortgaged the property as her 
own, and still later inserted the same in her bankrùptcy schedules. 
Thèse acts were unknown to Mrs. Sullivan until aftei* bankrùptcy, 
and after the bankrùptcy Mrs. Sullivan, while not clear as to her 
précise légal rights, did nothing to waive them. I hâve to déter- 
mine whether a trust results in favor of the person paying the con- 
sidération when that person distinctly intended that the entire béné- 
ficiai interest in the property should vest in another not the gran- 
112 F.— 9 
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teejiahditlteiided'thatno'îfiterest, légal or bénéficiai, shOuld vest in 
'hefselfcn.i^iière oue jpays the co^nsideration for real esta:te, and 
theititle ÎS taifcen in ahother, a triist in favor of the'one paying the 
cofflsidera'tisn is presumed to f lesuît. If the grantee is a child, a 
counter presumption arises. But none of thèse preSùmptions are 
conclusive, aad ail are OOntroUed by the circumstàncês of the par- 
ticular case. As it appears hère by évidence not objected to that 
the bankrupt grantee was not intended to take any bénéficiai in- 
terest in the property conveyed, she is to be deemed a trustée for 
some one, whether for her children, as Mrs. Sullivan intended, or 
for Mrs. Suljivgin, .because the trust for the children was not suffi- 
ciently deckred, this court caniribt détermine fôr want of neces- 
sary parties. That a trust do6&: sometimes resuit in favor of the 
person payipg the consideratipji .where an inten4ed trust has failed 
is settléd làw. Pèrry, Trusts, 157. One who nâs taken the légal 
title to land upon a trust whifch cannot be enforced cannot retain 
the bénéficiai ittterést in it 'à^àitist the person who has failed to es- 
tàblish tjjp trust, whether 'à" fQfni'e,r bénéficiai owner or one who has 
paidrthe, p^r^çhase money. Il the petitioner will make her grandchil- 
dren parties to this proceeding, this court will pass upon her claims 
and theirs. As things stand, no resulting trust in her favor is 
shpvÎTi, ; ^nd, unieés the gi^àndchiidi'en are brought in, the pétition 
rrtust bé dismîss'ed. ' '' 

(December 6, 1901.) 

Mrs. Sullivan's grandchildrëii hâve now beèn made parties de- 
fendant to the pétition, and à 'stîpillation has been entered intd be- 
tween their guardian ad litem and Mrs. Sullivan, whereby Mrs. 
Sullivan agréés to convëy the real estate in question outright to 
them if this court shall direct a conveyartce to her by the trustée. 
By their guardian ad litem the"' grândchildren hâve withdrawn op- 
position to Mrs. Sullivan's pétition. Counsel for the trustée has 
objected to this phrase in the earlier opinion: "She [Mrs. Sulli- 
van] intended the entire eqtiitable estate for her grandchildren's 
benefit." If the phrase bé taken to imply that Mrs. Sullivan con- 
ceived of an équitable estate in ail its technical meaning passing 
to her grândchildren, doubtless ' it was inaccurâte, since she had no 
conception of the technical nieàning of the words "équitable estate" ; 
but the statement is accurate iî it be taken to mean that she in- 
tended the property altogether for her grandchildren's benefit, and 
not at ail for the benefit oî Mrs. Davis. A trust is ordinarily pre- 
sumed to resuit in favor of oné paying the pûrchasé money of land 
as against the grantee named in the deed. In this case, as has 
been said, no bénéficiai interëst was intended, either in purchaser 
or grantee. Admitting this, at leaSt for the sàke of the argument, 
the trustée hère contends that, where the person paying the pur- 
châse money intends neither a bénéficiai iriterest in himself nor 
in t'he grantee, but exclusively in a third person, and where the 
trust in favor of that third petson is not so declared as to be enforce- 
able against the trustée, the grantee there takes the entire bénéfi- 
ciai interëst. In other wôrds, he contends that a resulting trust 
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raay be defeated by an unsuccessful attempt to create a trust iri 
favor of a third ,person; that in such case, though the intended 
beneficiary is remediless, yet, as between the person paying the 
purchase mo'néy and the grantee, the entire bénéficiai interest will 
pass to the latter. 

, The doctrine of a resulting trust in favor of the person paying 
the purchase money of an estate is stated in Anonymous, 2 Vent. 
361 (in I Vern. 366, the case is named Bird v. Blosse) : 

"Where a man buys land la another's name, and pays the money, It will 
be in triif t for him that pays the rnoney, though no deed declaring the trust, 
for the statute of 29 Car. II., caUed the 'Statute of Frauds,' doth not extend 
to trusts raised by opération of law." 

A century later Lord Chief Baron Eyre thus explained the doc- 
trine in the opinion of the court of exchequer : 

"The clear resuit of ail the cases, wlthout a single exception, is, that the 
trust of a légal estate, whether freehold, copyhold, or leasehold; whether 
taljen In the names of the purchaser and others jointly, or in the name of 
others without that of the purchaser; whether in one name or several; 
whether jointly or successive, — ^résulta to the man who advances the purchase 
money. This is a gênerai proposition, supported by ail the cases, and there is 
nothlng to contradict it; and it goes on a strict analogy to the rule of the 
common law that, where a feoffment is made without considération, the use 
results to the feofiEor." Dyer v. Byer, 2 Cox, 92, 93, 1 White & T. Lead. 
Cas. Bq. 203, 205. 

The trust is presumed to resuit from the circumstance of pay- 
ment alone. It results, even if the grantee had no notice of the 
conveyance, and though he made no agreement, oral or written, to 
hold the estate in trust. To create the trust, there need be nothing 
savoring of fraud or misrepresentation or mistake. The trust is 
not fastened upon the conscience of the légal owner by any action 
or inaction of his. It arises, as is said in the statute of frauds, by 
opération of law. The trust may arise in an aliquot part of the 
property conveyed, or in an estate therein less than a fee simple. 
The nature and extent of the bénéficiai interest which passes to 
the person paying the purchase money may be shown by paroi. 
The trust in favor of the purchaser which is presumed to resuit may 
itself be rebutted by paroi. 

The trust in favor of the grandchildren which was intended by 
Mrs. Sullivan is enforceable against Mrs. Davis or it is not. Let us 
suppose that it cannot be enforced. From the payment of the pur- 
chase money by Mrs. Sullivan a trust is presumed to resuit in her 
favor. How does the trustée in bankruptcy of Mrs. Davis seek to 
rebut this presumption? Mrs. Davis is Mrs. Sullivan's daughter, 
and from some relations a rebùtting counter presumption arises in 
favor of the grantee. It is doubtful, however, if this counter pre- 
sumption arises from the relation of mother and daughter. See 
Murphy v. Nathans, 46 Pa. 508 ; Sayre v. Hughes, L. R. 5 Eq. 376 ; 
Johnson v. Wyatt, 2 De Gex, J. & S. 18 ; Bennet v. Bennet, 10 Ch. 
Div. 474; In re Orme, 50 Law T. (N. S.) 51. In any case the counter 
presumption in favor of a grantee who is the child of the purchaser, 
even where it exists,,"is not a presumption of law, but of fact, and can 
be overthrown by proof of the real intent of the parties." Institu- 
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tiOH v: Meech, 169 U. S. 398, 407, 18 Sup. Ct. 396, 400, 42 h. Ed. 
793, 79S. "The cireumstance 6Î one or more of the nominees being 
a child or childfén of the purchaser is to operate by rebutting the 
resultîng tf ùst ; atod it has bëen detèrmined in so many cases that the 
notninee, being a child, shall hâve such opération as a circumstance 
of évidence, that we shoùld be disturbing landmarks if we sufïered 
either ôf thèse propositions to be called in question, namely, that 
such circumstance shall rebut the resulting trust, and that it shall 
do so as a cifcKmstance of évidence." "Considering it as a circum- 
stance of évidence, there must be, of course, évidence admitted on 
the othêi- side." Dyer v. Dyer, above cited. , As it is abundantly 
clear that Mrs. Davis was intended to take no bénéficiai interest in 
thé estâtes her relation to Mrs. Sullivan is unimportant, and the case 
must be decided as if she were à stranger in blood. The trustée thus 
stands in the place of a grantee who seeks to rebut the presumption 
that the trust results to the ptrçhaser, and seeks to do so by showing 
that a trtist was intended in favôr of a third person, which trust is not 
enforçeable against the grantee. ,' The grantee thus claims the entire 
bénéficiai interest in the estate, of which she would otherwise hâve 
taken nothing, by showing that a bénéficiai interest was intended in 
some one else. She claims a bénéficiai interest in property becaûse 
oi thé expressed intent that sEe should take no bénéficiai interest 
therein. If the purchaser had said nothing, the grantee would hâve 
taken nothing. Because the purchaser has said that the grantee is to 
take nothing, the grantee claims to take éverything. This does not 
appear to be équitable. The intended beneficiaries, the grandchil- 
dren, are excluded by the terms of the supposition. As between the 
grantee and the purchaser, îieither of whom was intended to benefit, 
the equity of the purchaser is the better. It is true that there are 
cases in which it has been asserted that, where there is an express 
trust, therè can be no resulting trust. But if by "express trust" 
is méarit an attempt to create a trust by paroi, the statement is 
clearly tpo^' broad. Institution v. Meech, 169 U. S. 398, 18 Sup. 
Ct; 396, 42 L. Ed. 793; Hall v. Congdon, 56 N. H. 279; Harrold 
v. Lane, 53 Pà. 268. Thèse cases and others establish that an at- 
tempted paroi trust identical wjth the resulting trust will not defeat 
the latter. Why should an âttëmpted paroi trust, which dififers from 
the resulting trust, hâve a ïiiore destructive efifect, so long as it is 
inyalid, and cannot itself bè established? Again, if a différence 
between the intended paroi trust, which has failed, and the trust 
which wotild otherwise hâve resulted, will defeat the latter, and 
defeat it altogether, how great must be the difiference to bring this 
about? Will à trust in the half of an estate, which results from 
paying half' the^ purcBase rhoney, be defeated by an invalid oral 
agreement to hold^V* or*/** of the estate for the person paying 
half the money? 

Again, it is séttled* that, Upbn aii oral déclaration by the pur- 
chaser that thé gfantee is to take the bénéficiai interest in part 
of thé estate, he will do so, and the bénéficiai interest in the re- 
maining part will pass by way of resulting trust to the purchaser. 
The expression by the purchaser of an intention that the grantee 
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shall take only a part, causes a trust in the rest of the estate lo re- 
suit. Rider v. Kidder, lo Ves. 360; Cook v. Patrick, 135 111. 499, 
26 N. E. 658, II L. R. A. 573. Why should a déclaration that a 
grantee is to take nothing defeat the resulting trust, and cause 
him to take everything? Still again, it is settled that, where a 
trust is validly declared in only a part of the estate conveyed, the 
rest of the estate will resuit to the purchaser ; and the like happens 
where a trust is declared in the whole estate, but fails in part. It 
is hard to say why the failure of a valid trust, once created, should 
inure to the benefit of the purchaser, while a failure to create a 
valid trust inures to the benefit of the grantee. Furthermore, if an 
attempted trust under a will fails because contrary to the statutes 
of mortmain, a trust results to the heir. See Boson v. Statham, 
I Eden, 508; Russell v. Jackson, 10 Hare, 204. It should seem 
that a trust results to the purchaser in the case of a deed where 
the intended trust fails because contrary to the statute of frauds. 
Several of the earlier American cases narrowed the équitable doc- 
trine of resulting trusts unduly. Thus in Bernard v. Bougard's 
Heirs (Mich.) Har. 143, it was said that "payment of a part, or any- 
thing less than the whole, will not raise a resulting trust." The 
error of this statement is recognized in Dow v. Jewell, 21 N. H. 470, 
following White v. Carpenter, 2 Paige, 217, 240. In the former 
case it was said, "The trust must be of an aliquot part of the inter- 
est of the property" (page 488) ; but this proposition was over- 
ruled in Converse v. Noyés, 66 N. H. 570, 22 Atl. 556, where a 
trust was held to resuit in a remainder after a life estate. In Shel- 
don V. Harding, 44 111. 68, 73, it was said, "A resulting or implied 
trust is usually created by the purchase of land with the money 
of one person in the name of another without the consent of the 
owner of the means." This unusual view of the nature of a re- 
sulting trust may account for the language of Kingsbury v. Burn- 
side, 58 111. 310, 328, II Am. Rep. 67, 76, where the court said: 
"When there is an express trust, there can be no foundation for 
an implied or resulting trust. Whether the déclaration of such 
trust was manifested and proved by some writing signed by the 
grantee, within the meaning of that statute, is the question which 
now demands our considération." As the court there held that the 
intended trust was validly declared, the actual décision was not in 
point. In Stevenson v. Crapnell, 114 111. 19, 28 N. E. 379, and in 
Moore v. Horslay, 156 111. 36, 40 N. E. 323, the language of Kings- 
bury V. Burnside was repeated, but the actual décisions were not in 
point. In Dunn v. Zwilling, 94 lowa, 233, 62 N. W. 746, there was 
no resulting trust, even in the absence of an express paroi trust. In 
Meech v. Institution, 8 App. D-. C. 490, 509, it was said, "There may 
be cases where, upon the failure of an express agreement, parties may 
fall back on a resulting trust ; but that can only be where the resulting 
trust exists independently of the express agreement and is not incon- 
sistent with it." The décision of the court of appeals was overruled 
by the suprême court in Institution v. Meech, 169 U. S. 398, 18 Sup. 
Ct. 396, 42 L. Ed. 793. There one Avery paid for land which was 
conveyed to his wif e upon an agreement between them that she 
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should hold the land for her life, and after her death should dis- 
pose of it by deyise, either to Mr. Avery or to the Smithsonian 
Institution. , fn any case it was agreed between husband and wife 
that the Smitlisonian Institution should receive the land after the 
death oî the survivor. The précise ternis of the agreement, which 
was oral, were in doubt. Mrs. Avery died intestate before her hus- 
band. In its bill the complainant cjaimed équitable title to the 
land as thp devisee of Mr. Avery, and the court decreed accordingly. 
There are .expressions in the opinion which imply that the paroi 
trust for the beftefit of the Smithsonian Institution was valid and 
enforccELble, butthe gênerai effect of the opinion is to rest the com- 
plainant's équitable title ugion a resulting trust to Mr. Avery and 
his devise to the . complainant. Upon the whole, also, the court 
seems to hâve considered t|iat the paroi trust was substantially 
identical with the resulting triist, and that the latter wîls not de- 
s^royed by the former. But it is clear that the court did not deem 
it important that the paroi, trust and the resulting trust should be 
identical, so long as it appeared clearly that Mrs. Avery was to 
take no beneiieial interest in fee. If the trustee's contention in 
the case at. bar be sound, then, in order to establish a resulting 
trust to Mr. Avery, the court must hâve been satisfied that the 
paroi triist difïered in.no raaterial respect from the resulting trust; 
for, had there been a,ny material différence, the case would hâve 
been precisejy like that at bar, and by the trustee's contention the 
court would haye been required to hold that the resulting trust 
was defeated by a différent paroi trust, and that, as the paroi trust 
failed for wa;nt of compliance with the statute of frauds, the entire 
bénéficiai interest passed to Mrs. Avery. As has been said, how- 
ever, the suprême court appears to hâve deemed the identity of 
the paroi trust and the resulting trust \inimportant, and not to hâve 
rested the décision upon a supposed identity. In Emmons v. Moore, 
85 m. 304, A. bought land, ' and had the conveyance made to B., 
his son. At the time of the, purchase lie expressed an intention 
to^ make by the purchase provision for another son, C. This in- 
tention was not communicated to B. until some time afterwards. 
The court beld that B. topk no bénéficiai interest, but held in trust 
for A. or C., ît is not quitc clear which. In Titcomb v. Morrill, 10 
i^llen, 15, it was held that a yoluntary conveyance, absolute in form, 
tlipugh aided by an oral agreement to hold for -the benefit of the 
grantor, râises. no trust in his favor. This décision does not express 
the law of ail the states. But the attempt of the grantor in Tit- 
comb V. Morrill to set up a resulting trust in the case of his own 
voluntary conveyance was there expressly distingfuished frpm the 
case "where a:purchase is made: in the name of one person,,and the 
purchase money is paid by another." 10 Allen, 18. In the some- 
what analogou^ case of a will, it has been held that, if property is de- 
vised in truçt iJ^qr purposes expressed by paroi, and the intended bene- 
ficiary cannot take because the statute of wills has not been com- 
plied with,. yet the devisee does not take the bénéficiai interest, 
but there rèsiilts a trust in favor of the testator's représentatives. 
Ôlliffe y. Wells, 130 Mass. 221, and cases cited. It is true that, 
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upon an unqualifîed devise to A. no trust was held to resuit, though 
the testator, by a letter communicated after his death to A., re- 
quested A. to apply the devise to a particular purpose. Wallgrave 
V. Tebbs, 2 Kay & J. 313. But in that case the court reached the 
conclusion that the testator intended A. to take the entire bénéfi- 
ciai interest, and to leave the application of the devise to his mère 
honor, uncontrolled by any court. That is not this case, for hère 
Mrs. Sullivan intended to control Mrs. Davis' discrétion. Let us 
put the hardest possible case to test the theory just stated. Let 
us suppose that Mrs. Sullivan had become bankrupt, instead of Mrs. 
Davis, and that the trustée of Mrs. Sullivan sought to recover the 
property from Mrs. Davis, while the latter was trying to carry out 
the intention of Mrs. Sullivan for the benefit of the grandchildren. 
Even in that case, it must still be said that Mrs. Sullivan's inten- 
tion was not to rely upon Mrs. Davis' honor, biit to impose on her 
a binding trust. If that intention failed, and if the trust did not 
bind the grantee, the person paying the purchase money wpuld 
naturally prefer to take into her disposition the property for which 
she had paid, rather than to leave it altogether in the disposition 
of the nominal grantee. If, therefore, the trust in favor of the 
grandchildren was not validly declared, there was à resulting trust 
in favor of Mrs. Sullivan. Even if there be a possibility that Mrs. 
Davis so agreed to hold the property in question as to create a 
valid trust for the grandchildren, the resuit is thé same. After the 
stipulation entered into by Mrs. Sullivan, the' guardian of the chil- 
dren has practically withdrawn opposition ta thë pétition of the bill. 
By that stipulation the grandchildren hâve practically ceased to be 
interested in the establishment of the trust. 'Thëy are to hâve the 
entire bénéficiai interest, even if a resulting trust is declared. There- 
fore the court is justified, considering the stipulation and the action 
of the guardian ad litem, in granting the prayer of the pétition, 
even if there be a possibility that the trust vvas validly declared. 
The grandchildren cannot alienate the real estàte withdût the con- 
sent of their guardian, duly appointed, and substantial justice is 
donc to them and to ail. The prayer of the pétition is granted. 
Decree for complainant, without costs. 



In re ROYAL, 

(District Court, E. D. North CaroUna. December 2, 1901.) 

BÀNKRUPTCT— Discharge— CoNCEALMBKT or Assets 

A roluntary bankrupt stated In his schedules that he had no cash on 
hand, and he made no dlsclosure of any durlng his esamination, but it 
subsequently appeared that at the time of the fillng of his pétition he 
had a deposlt In bank exceedlng $100. After such fact was shown he 
made no application to amend his schedules, and no offer to tnm the 
money over to his trustée. Beld, that under such clrcumstances the 
omission could not be deemed to hâve been due to Inadvertence, but 
that he must be eonsldered as havlng knowlngly and fraudulently con- 
cealed the money from his trustée, and to hâve made a false oath to his 
schedules, which debarred hlm from the right to a discharge. 
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In Bankruptçy, On pétition for discharge. 
VV. R. Àllenj ior petitioneir. 
H. iy* Stevens, for creditors, 

PtJRNELL, ÎEHstrict Judge. The référée after hearîng, on Sep- 
temberMo, 1901, the pétition for discharge, under district rule 8, 
upori objection to such discharge, certified the. record to the judge, 
and the cause wàs heard at Wilmington, October 4, 1901. The fol- 
lowingfaçts appear: Jacob H. Royal was duly adjudged a bankrupt 
on hislown pétition, filed April 39, 1901. At the time the pétition 
wàs filed ?Lnd adjudication inade the bankrupt had to his crédit in the 
bank of Clinton $109.38, which amount was not induded in the 
schednle,s filed, or afterv^ards accounted for or surrendered to the 
trustée in bankruptcy. The refeçee in his report says : 

"The eyldence in the case does npt :satisfy the, référée that the failure 
to lnçiùd% thls ItètQ Vas wlth fraudaient intent, beeause if It had been in- 
çludeà in the schédules there would not hâve been sufflcient property to 
ioake np the pSrssMial: property exemption to -which the bankrupt is entitled 
îinder thejConçtltuMflp- The teferee Is of the opinion that the omission to 
schedule tâiis ÇldÔ,38 was by Inadvertence, and that, under the cireumstan- 
bes, Is not sufflcient to bar the dîscharge- He therefore recommends that 
the discharge b^ grârited," 

The référée , States 9tber,objpctîon,s,to discharge were abandoned, 
and in the argument counsel insisteçi, on the first and second objec- 
tions — S'irst, that f;he banjfrupt had made a false oath, in that he failed 
to include in hîs .ç.chedulés thé $109.38 balance to his crédit in bank; 
secéndl'yj thaï; iae,h^s fraiidulently and knowingly concealed from 
the trustée tlié.sàîdainount which was oraitted from' his schedules of 
assets, and'wil^ch, àppears to hâve been to his crédit in bank at the 
tiine he filed his ^pétition in bankruptcy. There is no évidence or 
suggestion that ^inçe thé matter bas been called to his attention the 
bankrupt has çi^îd, or ofïered to pay, to the trustée the amount omit- 
ted from the sçljedules. The objections filed are in compliance with 
gênerai order 3;?, 6i the suprême court. 18 Sup. Ct. xxxii. 
..}. The statute (Banki". Açt 1898, ;§ 14b) provides that upon the hear- 
ing the dischàrge shall be granted, unless he (the bankrupt) has (i) 
corhmitted an offense punishable by imprisonrnent, as herein provid- 
ed, or (2) with fraudulent ihteiit to concéal his true financial condi- 
tion, and in contemplation of bankruptcy, destroyed, concealed, or 
failed to keep books of account or records from which his true con- 
dition might be ascertained. Objections to discharge under the 
second clause in the foregoing section were filed, but not pressed on 
the argument, and are ptesumed to be abandoned. 

The offenses by a bankrupt punishable under the bankruptcy act 
are (i) knowingly and fraudulently concealing while a bankrupt, or 
after his discharge, from his. trustée, any of the property belonging 
tô his estate in bankruptcy; 'Qr(i2) making a false oath or account 
iri, ôr in relation: to, any proœeding in bankruptcy (Bankr. Act, § 
;?^b, cls. I, 2),,and;aGoiitempt'0liCourt (section 41, Id.). 

The filing of a tpetition in bankruptcy is, as a rule, a deliberate act. 
Under some ciréumstances; whën pressed to the wall,— which does 
not seem to hâve been the câ!ée 'in the présent instance, — haste is nec- 
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essary, and errors occur in making up schedules. When attention is 
called to such errors, leave to amend and correct is always granted. 
Ordinarily, at least in voluntary proceedings, the party seeking the 
benefit of the act— a discharge from his debts — makes up a balance 
sheet, — schedules his assets and liabilities. One is as necessary as 
the other. He takes a solemn oath that the one (a) contains a full 
and true statement of ail his debts, and the other (b) contains an 
accurate inventory of ail his property, both real and personal, and 
such further statements concerning said property as are required by 
the provisions of "said acts"; the acts of congress being referred to 
in the preceding part of. the pétition. This oath — one of the forma 
prescribed by the suprême court — was duly taken and subscribed on 
the 26th day of April, 1901. The several schedules, showing nom- 
inal assets amounting to $13,659.50, were filed, and also signed, and 
under the item, "Cash on Hand" (Schedule B, 2), the word "None" 
is written. The bankrupt was before the référée May I3th, and on 
subséquent days, when he was examined and cross-examined, but 
says nothing about the money in bank ; but the bank account filed as 
an exhibit, dated June 28, 1901, shows this balance still to the crédit 
of the bankrupt. It does not appear he was examined as to this 
item or when it was called specially to his attention, and this does 
not seem to be essential, in view of the oath he had made when the 
pétition was filed. His attention was directed tq the matter prior 
to the hearing before the référée in September, or before this court 
in October, and yet during the six months within which this pro- 
ceeding has been pending there is no offer or suggestion of a willing- 
ness to correct the error, if it was an error in the first instance. 

It is not deemed necessary to enter into a dissertation on the 
meaning of the words "knowingly" and "fraudulently," as used in 
the statute, or the distinction, not noted by the référée, between their 
use and with "fraudulent intent," which does not appear in this con- 
nection in the statute. They are adverbs, regularly derived and well 
understood; they are thus used in the statute. If the item of the 
amount in the bank was "inadvertently" omitted from the original 
schedules, the "inadvertence" vanishes when the subséquent proceed- 
ings are considered, and the persistent neglect of petitioner to correct 
the error, if it was an error due to inattention, oyersight, or excusable 
négligence. One charged with a misapplication of funds might with 
better grâce claim, as an excuse or défense, inadvertence in the rush 
of business, and still retain that for which he has failed to account. 
This court cannot concur in the very optimistic view taken by the 
référée, but must conclude the sum of $109.38 was knowingly omitted 
from the schedules filed with the pétition, and was knowingly and 
fraudulently concealed from the trustée after the petitioner was ad- 
judged a bankrupt. 

The ground stated by the référée is not sufificient. The bankruptcy 
act contemplâtes that a petitioner shall schedule and surrender his 
entire estate,— ail his property, real, personal, ànd rhixéd, — and pro- 
vides specifically how the exemptions shall be set aside or allotted 
to the bankrupt. To permit the bankrupt to oqiit from his schedules 
cash on hand, or any other property, on his clairii that he would be al- 
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lowed such property as an exemption would be to defeat one of the 

Çlstifl provisions of thè law, and deprive creditors of their rights. 
'lié 'act does net cotiïémplaté such practice. Parties seeking the 
relief afforded'by the âct must folloW its provisions and the rules 
madë in purstiance tjiereof. 

The àssets scheduléd are, norninally, nearly $14,000, according to 
petifiorier's vâluation, and the perspnal property exemption in North 
Carolina is $500. This court, having no information as to what has 
been rfiklîzed on the àssets, cannot ùnderstand why, if it (the deposit 
in bank) had been included in the schedules, there would not hâve 
been sufficient property to make up the personal property exemption 
to Which the bankrupt is entitled under the constitution. If this 
werëtrtiife, it would not justify a false oath to the pétition, knowingly 
màde.'whîch thiis.viewseems to admit inferentially, or knowingly and 
iraudùlëntly concealing from the trustée while a bankrupt property 
belonging to the estate. 

The actioin of the bankrupt in this case was a palpable violation 
of thè stâtute (Bankr. Act, § 29, cls.,i, 2), in knowingly and fraud- 
ulently concealing while a bankrupt from his trustée property be- 
longing to his estate in baiikruptcy, making a false oath in relation 
to a proceeding in bankruptcy,— an abuse of the process of the court 
which amounts to! a conteAipt punishable as a crime, and good 
ground for refusing à discharge. The attention of the grand jury 
should bë direéted to such matters. 

It is theîréîprë considered, ordered, and adjudged that the recom- 
mendatiôri of ' the référée bè not approved, the pétition be dismissed, 
and the discharge réfuséd. 



' In re MOSIEE. 
(PÎBtrlct Court, D. Vermont December 2, 1901.) 

1. BankrtipTct— Pkopbhty Vesting in Ti^tJsTBE— Interbst in Estate. 

The interest of a bankrupt In his father's estate, vested before the 
bankruptcy, . although undetermjned. becomes vested by the bankruptcy 
In his trustée. 

2. SamE— ExBMPTîONSrr-PARTNKKSHIP PrOPERTT. 

A bankrupt, ■whb Is also survlvlng partner' In a bankrupt partnershlp, 
Is not éntltled'to clalm exemptions from property whlch belongs to the 
partnershlp: estate. 

3. Same — Partnbhship^Rights op Fikm Creditors in Bstatb dp Partner. 

Joint and several notes glven by partners for partnershlp Uabllitles 
eonstitute debts of the partnershlp, notwlthstanding the indlvidual Ua- 
billty of the pairtneys thèi'ébn, and the holders of such notes are not enti- 
tled to share In the Indlvidual estate of a partner In bankruptcy. 

In Bankruptcy. On review of décision of référée. 

Rustedt & IJyOcklin, for bankrupt. 

Gaylord "F.ï^dà aiid;Emmet McFeetèrs, for trustée. 

WHEËLES^j'Pisîrict Judge. The lands paid for by the partner- 
shlp, althou^hdéëdedtb the partners as individuals, belong in equity 
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to the partnershîp, according to well-settled prînciples; but those 
deeded to an individual partner, and treated as his, as if paid for 
eut of partnership funds, to be reckoned against him as a part of his 
shares, are, of course, his. AU property of the bankrupt, from what- 
ever source, except exemptions, vests immediately in the trustée. 
The interest of Mosier in his father's estate, already before vested in 
him, although undetermined, vvould apparently be so vested novv in 
the trustée. 

Partnership creditors Iiave a lien, in equit)', upon partnership prop- 
erty for the payment of the partnership debts. Washburn v. Bank, 
19 Vt. 278. This right is expressly provided for in the bankrupt 
law. Section 5f. But individual creditors hâve no lien, at common 
law or in equity, upon individual property, against partnership credit- 
ors for individual debts. Bardwell v. Perry, 19 Vt. 292, 47 Am. Dec. 
687. That right is provided for by, and rests wholly upon, the bank- 
rupt law. Debtors hâve exemptions only out of what they own, and, 
if less than the whole, only according to their own interests. Part- 
ners in an insolvent partnership hâve no interests of their own in the 
partnership property, but the whole is subject to the Uen ot the part- 
nership creditors. So there is nothing in the partnership property of 
such a partnership out of which the surviving partner is entitled to 
any exemptions. The décision of the référée is as to ail thèse mat- 
ters afïirmed. 

The joint and several notes given by the partners for partnership 
liabilities are none the less partnership debts because the partners 
are also individually hable. By the terms of the same section of the 
bankrupt act, no part of the separate property is to go for partner- 
ship debts till the separate debts are fully paid. Therefore there can 
be no individual assets of Mosier in which thèse partnership creditors 
can be entitled to participate. 

Participation of joint and several partnership creditors in indi- 
vidual assets, before individual creditors are paid in fuU, denied. 



Ex parte DAVIS. 
(Circuit Court, D. Florida. December 6, 1901.) 

1. ATTORNETS — PUNISHMENT FOR CONTKMPT — FEDERAL StATDTE. 

An attomey of one of the courts of the United States Is an ofBcer of 
such court, and wlthin the provision of Kev. St § 725, which authorlzes 
such courts to punish for contempt "the mlsbehavlor of any of tUe offlcers 
of sald courts in their officiai transactions." 1 

2. Habbas Corpus — Matters RsvrEWABLB — Contempt Proceedings. 

Where a court has jurisdiction to hear and décide whether a person 
was guilty of contempt, and, If fojnd gullty, to Impose punishment 
theref or, Its finding against such person cannot be revlewed on a wrlt 
of habeas corpus. 

8. C0NTBMPT8— Sentence in Excbss of Authobitt— Relief bt Habeas 
C0UPU8. 

TJnder Rev. St. § 725, which authorlzes a court of the United States 
to punish contempts "by fine or imprisonment at the discrétion of the 

1 Llability of attomeya for contempt, see note to Andérson v. Comptors, 48 
C. G. A. 7. 
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court," a court bas no power, to Impose both a fine and Imprlsonment; 
but'!#fle#é it ittfe done so, and directed that the person adjudged guUty 
of cptMtieropt.sbâU be imprisoned for a specifled tlme and until he pays 
the )aije JnjjKKsed, such person is not entitled to a discharge on a writ 
of hftbeas, eôi-pus untll he has either served the term of imprlsonment or 
paid the fliiè. 

In Ghâmbers. Proceedings on wfit of habeas corpus. 

The pétition setting forth the cbrriniitment and détention of the 
relater charges that his détention is illégal on the fo^lowing grounds : 

(1) That the commitment under whieh your petitioner Is held Is Illégal and 
voia. (2) That the court was withoùt jurlsdlction or power to sentence your 
petitioner In thé premlsès. (3) That the motion upon whlch the proceedings 
■were had was not swom to or verlfled. (4) That the said motion does not 
charge petitioner wlth contempt either directly or by implication. (5) Be- 
cause by the sald motion It appears that petitioner only did that which he 
was authorlssed to do as an attomey at law in behalf of his clients. (6) 
Because theré Is no allégation that the acts done by him as alleged in sald 
motion were done wrongfully or wlth Improper motives. (7) Because the 
commitment lis Irregular; In that it la not directed to the keeper of the 
county jail Off.Jîseambia county, but only to the United States marshal for 
the Northern district of Florida. (8) Because the said commitment does not 
set forth sucb acts of petitioner as in law amount to contempt of court. (9) 
Because It appéars therefrom that the said court has punlshed as a contempt 
an act of petitioner which in law Is not contempt. (10) Because the f acts 
set forth In said commitment do not constitute a contempt of court. (11) 
Because the acts of petitioner set forth and related in sald commitment were 
légal and proper. (12) Because it is not alleged in said commitment that the 
acts of petitiôlier were contrary to right. (13) Because It does afflrmatlvely 
appear that the acts set. forth In sald, commitment, and that by the said 
court were heldjfjobe dcintwnptj were' done and performed by petitioner in 
the proper an^Just discharge of his duty as an attorney at law. (14) Be- 
cause it is not allège^ In sald inotlon Or Commitment that the action of peti- 
tioner teaded, Ihlts' opération; to dégrade or make Impotent the authority 
of the court; (15) Because Itls not alleged in said motion or commitment 
that the action of petitioner tended in any manner to impede or embarrass 
jthe due admipi^tratipO' of ; justice, ,(|6), Because there is no allégation in 
said motion df. coÀmltment that petitioner intentlonally committed the said 
alleged conteiiï»t; : ^IT) BecaWse, "froin the motion flled, it Is apparent that no 
contempt was intended. 

The writ having issued, the keeper of the prison makes return 
that he holds the relator by virtues of the following commitment : 

United States p^,)(àjnerlca< Circuit Court af the United States, Fifth Circuit, 

Northern District of Florida. 
,, The Président 6f t^e United States tO the Marshal of the United States 
ïor the NôrtlfëjÀ 'tjjsfrlct Of jFlorida, Grêeting: Whereas, at a session of the 
çlrCïilt court of 'the United States.for the B'ifth circuit, and Noithern district 
(ïtPlorlda, held' 'àttfië'elty,i(tf)Peiisacola, In sald circuit and district, on the 
llth day of November, 1901, a rule to shbw cause why he should not be 
punlshed for'cpritettipt pf the said court was duly made and entered by the 
èaid court' a^âlbSt 'Hz^ 'T. Datls for câusllig and procuring, as attorney of 
thé circuit court ôf'JpîsCambla Couhty, Florida, a summons in ejectment, 
iwîiereln Florida McGuire was plaintiff and the Sonorable Charles Swayne 
was défendant, to be issued f rom the said court and served upon the said 
judge of thls court,! to recover thé possession of block 91, Cheveaux tract, 
in the city of Pensacola, Florida, — a tract of land involving a conttoversy 
In ejëctméfit tbèk flèpetidlnè' lÉ the 'sald ' circuit court of the United State» 
in a case Wherélti' the %Wd Florida MéGdlré was plaintifC and the Pensacola 
City Company aird others werè defehdants,^upon the grounds: (1) That 
the said suit In ejectment against the Judgé of thls court was Instituted after 
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a pétition to thls judge to-recuse himself In the said case of Florida McGuire 
V. The Pensacola Oity . Qompany and Others had been submitted to the 
court ou November 5* 1901, aud denied, and after the said judge had sald in 

open coiu't, and in the présence of the said — that the allégation of the 

said pétition that he, or some member of hls family, were interested in or 
owned property in sald tract, was untrue, and ha4 stated that he had re- 
fused to permit a member of hls family to buy land In said tract because 
the said suit by Florida McGuire", involving the title to said tract, was in 
litigation before him, the said judge^ (2) That after the said déclaration of 
the said judge the sald counsel was aware that neither the said judge, nor 
any member of hls family, were the owners of or interested in any part 
whatever of the sald tract, and had no reason to believe that he or they 
were so interested, and knew or could easily hâve linown that the sald bloek 
was not In the possession or control of any one, but was entirely uuoccupied. 
(3) That the sald suit was instituted against the said judge on Saturday 
night, the 9th Instant, after six o'clock, and after thé court had overruled 
the motion of sald attorneys to postpone the trial of the sald cause of 
Florida McGuire v. Pensacola City Company and Others for a week or 
more, and after the said judge had announced to the counsel aforesaid that 
he would call the case for trial on Monday, November 11, 1901, and would 
then try the case, unless counsel for plaintiff made a showlng why be should 
not so try, and the said counsel had announced that they would make such 
showing. (4) That the sald E. T. Davis was, before the Institution of the 
said suit against the said judge, cognizant of ail the facts hereiu set forth. 
Which charges wére In violation of the dignlty and good order of the said 
court, and a, eontempt thereof. And afterwards, to wit, on the 12th day of 
November, À. B. 1901, the said défendant, baving been duly served with an 
order to show cause why he should not be punlshed for the alleged eontempt 
aforesaid, which order was returnable at said time, was duly trled by the 
court, upon hls answer and the évidence of wltuesses, on the charges afore- 
said In the said rule preférred, and a verdict of gullty was duly reudered by 
the said court against the sald défendant Ezra T. Davis. And afterwards, 
on the same day, oùr said court, by reason of the verdict aforesaid of the 
said court, did duly sentence the said Ezra T. Davis to be imprisoned in the 
county jail of Escambia eounty, in the state of Florida, for and durlng the 
term and period of ten days from the 12th day of November, A. D. 1901, aud 
further to pay a fine or penalty to the United States government of one hun- 
dred dollars, and that he stand committed until the term of sald sentence 
be complled with, or until he be dlséharged by due course of làw; the sald 
jail being the place duly selected for the imprisonment of persons çonvlcted 
of offenses' against the laws of the tlnited States, in the courts thereof, in 
said Northern district of Elorida: Now, therefore, y ou, the sald marshal, 
are hereby cotnicianded forthwith to convey to the said jail at Pensacola, in 
the State pf Florida, the body of thé said Ezra T. Davis, and delivôi- him to 
the Ueeper thereof. .^nd you, the sald keeper, in the name of thé président 
of the United States of America, are hereby commanded to receive the body 
of the said Ezra T. Davis, the person aforesaid, into your custody, and him, 
the said Ezra T. Davis, keép in the said jail of Escambia county, in the 
State of Florida, at Pensacola, for the fuU term and period of ten days from 
the 12th day of November, 1901, and until the said fine of one hundred dollars 
be paid, or -until he be dlscharged by due course of law. Herein fail not, at 
your péril, and make due return of what yon shall do in the premises and of 
this wrlt. 

Witness the Honorable Melville W. FuUer, Chlef Justice of the Suprême 
Court of the United States, and the seal of thls court, at the clty of Pensacola, 
in said district, thls twclfth day of November, A, D. 1901, 

F. W. Marsh. Clerk. 

A. J. Murphy, for relator. 

W. A. Blount, for respondent. 

PARDEIE, Circuit Judge (after statîng the facts). Section 725 of 
the Revised Statutes of the United States reads as follows : 
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"ïiiefeald courts shall hâve ixJwér'to Impose afld admJnlstér ail necessary 
oath$,'anâ to punlsfa, by fine or Imï>ï1s0nment, at the discrétion of the court, 
conteliip%s for thelr authorlty: proviaed, that such ptow^er to punlsh coutempts 
suail not be construed to extend to any cases except itbe mlsbehavior of any 
person in their présence, or so near thereto as to obstruct the administration 
of justice, the misbehavlor of any^ of the offlcers of said courts in their 
ofltelar transactions, and the dlsobedience or résistance by any- such offlcer, 
or by any party, juror, wltness, or other person, to any lawful -writ, process, 
order, rUle, decree or command of the said courts." 

The relator is an attorney . and counselor of the United States 
circuit court for the Northern district of Florida, and as such one of 
the officers of the court, withih the intent and meaning of the above 
stâtute. As such officer, he was and is charged with conduct in 
and outof court which, if accorhpanied with maUcious intent, or if it 
had the efFect to embafrass and obstruct the administration of justice, 
was such misbehavior as amounted to contempt of court. To hear 
and décide whether the relator was guilty of such contempt, and, 
if found guilty, to punish him for such' conduct, was clearly within 
the jurisdiction of the court; and, the court having exercised such 
jurisdiction and found the relator guilty of contempt, its finding 
against the relator cannot be reyiewed on habeas corpus. In re 
Swan, 150 U. S. 62,7, 14 Sup. Ct. 225, 37 L. Ed. 1207. In United 
States V. Pridgeon, 153 U. S. 48, 62, 14 Sup. Ct. 751, 38 L. Ed. 637, 
the court says : 

"Under a writ of habeas corpus thè Inquiry is addressed, not to errors, 
but to the question whether the proceedings and the judgment rendered 
therein are, for any reasou, nuUitles; and, unless it is afflrmatively shown 
that the judgment or sentence under Which the petitioner is conflned is void, 
he is not entitled to hls discharge." 

The court, having adjudged the relator in contempt, proceeded 
to sentence him to imprisonment in the county jail for a period of 
lô days, and to pay a fine of $100. It is conceded that this sentence 
is beyond the jurisdiction of the court, which, under section 725, 
above quoted, is limited to power to imprison or to fine, but not 
both. But the question is whether the relator can complain of this 
sentence ûntil he has performed that çart which the court had power 
to impose. The court had power to impose a sentence of imprison- 
ment in the county jail for 10 days; also had power to impose a 
fine of $100. Is the relator injured until he has either sufïered the 
imprisonment or paid the fine? This question has been somewhat 
considered in the suprême court. In Re Swan, supra, the court 
says : 

"It is further contended that the court exceeded its power, in that the 
payment of costs was reqiïired, because the costs were in the nature of a 
fine, and therefore the punishment inflicted was both fine and imprisonment. 
Under section £W0 of the Hevlsed Statutes, when judgment Is rendered against 
a défendant in a prosecutlon for any flne or forfeiturè he shall be subjéct to 
the payment of costs, and on every conviction for any other offense, not capi- 
tal, ithe court may. In its discrétion, award that the défendant shall pay the 
costs of the prosecutlon; and, as contempt of court is a spécifie criminal 
offense, it is said that the judgment for paymept of costs would appear to 
be within the power of the court, althougn by section 725 it is proTlded that 
eontempts of the authji;>rlty of courts of the United States may be punished 
'by arie or imprisonment, at the discrétion <pf the court.' But, be that as it 
may, the sentence bere was that thè' petîttorieï bé imprisoned 'until he re- 
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tums to the custody of the recelver the barrel taken by hlm from the ware- 
housawithout: warrant ofi law, and, wben that hasbeeu surrendered', that he 
suffer a further imprlsonment thereafter In saidcounty jall for tbree months, 
and until he pay the costs of thèse proceedlngs.' As the prlsoner has neither 
restored the goods, nor suffered the imprisonment for three months, even if 
it was not wlthin the power of the court to requlre payment of costs, and 
Its jndgment, tothat extent, exceeded its authorlty, yet he cannot be dls- 
charged on habeàs corpus untU he has performed so rûuch of the judgment 
or serred out so much of thé sentence as it was within the power of the 
court to impose. Ex parte Lange, 18 Wall. 163, 21 L. Ed. 872; Ex parte 
Parks, 98 U. S. 18, 23 L. Ed. 787." 

In Ex parte Pridgeon the court says: 

"It may often occur that the sentence Imposed may be valld in part and 
void in part, but-thevoid portion of the Judgment or sentence should not 
necessarily or generally vltiate the valid portion. Rev. St ? 761: 'The 
court, or justice, or judge, shall proceed in a summary way to détermine the 
facts of the case [in habeas corpus] by hearing thé testlmony and arguments, 
and thereupon to dispose of the party as law and justice requiré/ There is 
no law or justice in givlng to a prlsoner relief under habeas corpus that is 
équivalent to an acquittai, when, upon wrlt bf «rror, he could only hâve 
secured relief from thit portion of the sentence whicb was void. In the 
présent case the flve-years term of imprisonment to whlçh Pridgeon jwas sen- 
tenced cannot properly be held void because of the additional imposition of 
'hard labor* during his confinement Thus In Re Swan, 150 U. S. 553, 637, 14 
Sup. et. 230, 37 L. Ed. 1211, itis stated that 'even if it was not within the 
power of'thè court to requlre pàyment of costs, and its judgment to that ex- 
tent exceeded its authorlty, yet he cannot be disch^rged on habeas corpus un- 
til he has performed so much of the judgment or served out so much of the 
sentence as it was within the power of the comrt to impose.' " 

Considering thèse authorities, and that this writ is sued out and 
is returned before one of the judges of the circuit court for the 
Northern district of Florida, it would seem to be proper to dis- 
charge this writ, leaving the relater to elect whether he will pay 
the fine or suflfer the imprisonment, and then to seek relief from 
the balance of the sentence. Another course to follow would be 
to adjudge the sentence imposed to be beyond the law, and remand 
the relator to the circuit court of the Northern district of Florida, 
to be sentenced within the law for the contempt of which he has 
been adjudged guilty. The case shows that the relator has suf- 
fered some portion of the sentence of imprisonment. For this rea- 
son, and under ail the circumstances of the case, I deem it best 
(and the relator cannot complain) to hold that, when the relator 
shall hâve satisfied either the imprisonment or fine adjudged against 
him, he will be entitled to? hi? discharge. 

For thèse reasons, the writ of habeas corpus hereîri sued eut is 
dischargeid. 

McCORMICK and SHEtBY, Circuit jûdgés, heard the argu- 
ment in this case, and concur in this opinion. 
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B. B. HILIi MFG. CO. T. SAWYEB-BOSS MFG. 00. et a!, (two ca8«*. 

(Circuit Court, H. D. New York. November 15. 1901.) 

IBADE-MaEKS— iNPRINGEMBNT— NaME UsED TO IDENTIFT ARTIOLB WITH PaTBNT. 

Where the manufacturer of a patentecl article, in connection witti the 
marking thereon, showing the date of the patent, gave the name of 
the patentée, and. also an arbitrary name to the article, but without glv- 
Ing its own name as manufacturer, so that such arbitrary name merely 
Identlfled the article -wlth the patent, such marlclng did not constitute 
a trade-mark, but, on the expiration of the patent, another manufacturer 
has the right, not only to make and sell the article in the same form, 
but also to mark it wlth the same or a slmilar name, where, in connec- 
tion wlth such name, it places thereon its owa name as manufacturer, 
marked witU gufficient prominence to elearly dlstingulsh the article from 
tbofie made by the original manufacturer. 

William E. Warland, for complainant. 
H. Albertus West, for défendants. 

THOMAS, District Judge, In the above actions the complainant 
seeks to restrain the défendants from infringing designated trade- 
marks, and from unfair compétition in the sale of certain dating ma- 
chines. The complainant is the assignée of letters patent for certain 
dating machines, pursuant to which letters it has, since 1884, througb 
itself and others, caused dating stamps to be sold. Upon the circulât 
head of one style of said stamps was eut. 




And upon tKe cîrctilar head of another style of saîd sîamps was eut, 




The défendants, at the times stated in the bill, but subséquent to 
the ekpitation of said letters, hâve been' manufactùring and selling 
a dating stamp in exact similitude to that of the complainant, save 
that upon the head of one type of such stamps appeared the marks. 
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And upon the head ol the other type of such stamps appeared the 
marks, 




Aîthough there îs no évidence that any person has been decelved 
in the purchase of such stamps, the défendants haye intended to make 
a stamp which, in construction and outward appearance and similar- 
ity of name, was calculated to confuse the stamps manufactured by 
the défendants with stamps in fact manufactured by the complainant. 
In défense of such conduct, the défendants urge that the "Centennial 
Dater" and the "American Dater" are not trade-marks, but are 
terms identifying the stamps severally with the letters patent to which 
référence has been made, and that with the expiration of such patents 
the défendants and the public were permitted to manufacture daters 
in mechanical and exterior simihtude to the daters of the complain- 
ant, and also to use the very names that the complainant had used 
while such goods were protected by the patent. It will be observed 
that upon the complainant's dater the name of the manufacturer or 
seller did not appear during the life of the patents, so as to indicate 
that the marks on the Centennial Dater or on the American Dater 
are trade-marks used by the complainant, B. B. Hill, personally, or 
by any manufacturer or dealer, but that such terms hâve been used 
simply on B. Bj Hill's patent daters, as patented articles. Within 
the last two years the word "Hill's" has been added to the words 
"Centennial Dater" on another part of the Centennial Daters, but 
no mark has been used by the défendant. It will be observed that 
on the head of the daters sold by the défendants the name of the 
seller is made a distinct part of the inscription. It is urged that upon 
such a State of facts the défendants are justified by Singer Mfg. Co. 
V. June Mfg. Co., 163 U, S. 169, 16 Sup. Ct. 1002, 41 L. Éd. 118; 
Rahtjen's Arnerican Composition Co. v. Holzappel's Composition 
Co., 41 ce. A. 329, loi Fed. 257; Holzapfel's Compositions Co. v. 
Rahtjen's American Composition Ce, 97 O. G. 958 (decided Oct. 21, 
1891). In the Singer Case it was held : 

"Where, during the Hte of a monopoly created by a patent, a name, 
whether It be arbltmry or be that of the inventer, has become, by his con- 
sent, elther express or tacit, the identifying and generie name of the thing 
patented, this name passes to the public with the cessation of the monopoly 
-whlçh th^! patent created; and, where another aralls himself of this public 
dedlcatlçin to make the machine and use the generlc désignation, he can do 
80 In ail forms, With the fuUest liberty, by affixing such name to the 
machines, by referring to it in advertisements and by other means, subject, 
however, jto the condition that theûamemust be so used as not to deprive 
others of thelr rlghts or to decelve the public, and therefore that the name 
must be accoœpanied with such indications that the thing manufactured !• 
the work of tte one maklng It as will unmlstakaWy inform the public ot 
ttkat fact" 

112 F.— 10 
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The défendants' name, marked with suffiçient prpmînence upon the 
plate of'eattt machine, sufficî'ently distîtiguishés it from that manu- 
factured by the complainant. However, the évidence shows that in 
the sale of the défendants' daters a rubber cap, suitable to be placed 
over such plate, lias been given away by défendants with daters sold. 
It also appears that Stewart & Co., who 'are the controUing persons 
in the défendant corporation, and who are gênerai dealers in such 
articles, attempted, in an instance (that of the sale to the Long 
Island Railroad Company), to fill, in large part, an order for Centen- 
nial Daters with défendants' machines. While the défendants give 
away the rubber caps, that they may be used to protect the hand in 
the act of working the stamp, the complainant sells such rubber 
caps, which are used for the same purpose. While the use of the cap 
may conceal the défendants' name, there is no évidence that the de- 
fendants in selling the machines hâve used the cap to conceal the 
inscription, or that any différent policy is observed by themselves or 
other dealers, whether complainant or défendants' device be exposed 
for sale, nor does it appear that when Stewart fîlled the order for the 
Long Island Railroad Company he did more than to send certain 
of the défendants' daters when the complainant's were ordered, 
and the substitution was quickly detected. Under the state of 
facts presentedi the défendants seem to find légal protection from 
an obvious intention to copy, with approximate accuracy, the com- 
plainant's goods, in the décision of the court above stated. 

The conclusion, reached has not made it necessàry to coBsider 
separately the liability of the persons sued individually, but ail the 
défendants hâve been regarded as a single person, There must ther^ 
fore be a decree dismissing the bill in each action. 



GOODTBAR SHOB MAOHINEEY CO. v. JACKSON et al. 

(Circuit Cpurt of Appeals, First Circuit. December 6, 1901.) 

No. 39& 

1. Patents— CoNTKiBUTORY Infringement. 

The essence of contrltiutory infringement of a patent lies In concerting 
or planning with others In an unlawful Invasion of the patentee's rights, 
which Is usually done by makiiig or selling a part of the patented inven- 
tion with the intent and purpose of aldlng another in Its sale or use. 
Oontrlbutory infringement cannot be predicated of the rebuilding or re- 
placlng of parts of a patented machine by a purchaser for his own use.i 

3. SAMB— iNPBINaKMBNT BY PuHCHASKlt. . 

The purchaser of a patented machine, In order to Infrlnge, must make 
or reproduce In substance the whole patented invention. The only dif- 
férence between his position and that of an ordinary Infrlnger Is that 
he has bought a patented machine, and consequently his Infringement 
does not consist In the construction of a whoUy new machine, but In the 
reconstruction of his machine after It Is worn oùt, or substantlally 
destroyed; and, to constltute infringement on his part, where the pat- 
ented invention comprises several éléments m comblnatlon, It is only 

» Contribntory Infringement of patents, see note to Edison Electric Llght 
Co. V. Peninsular I-lght, Power & Heat Co., 43 a 0. A. 485. 
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neeessary that he shall hâve reconstrueted ail the materlal or essential 
éléments of the comblnation, 

3. Saub. 

No gênerai rule can be laid down by which to détermine the Une of 
démarcation between legitimate repairs which a purchaser of a patented 
machine may rightfully make thereon and a reconstruction or reproduc- 
tion which will constitute Infringement. Each case must, in that re- 
gard, be decided on Its own tacts, having référence to the scope and pur- 
pose of the invention and the fair and reasonable intention of the 
parties. 

4 Same— Sewing Machines— Reconstruction of Parts op Combination. 

The Fowler & Warren patents, No. 545,625, No. 560,705, and No. 56i,- 
986, each of which covers a combination of mechanism for sewing ma- 
chines, embracing a number of essential éléments, held not infringed by 
purchasers who had one or more of such éléments reconstrueted when 
worn ont or broken. There having been In each case remalning éléments 
or parts which were essential to the patented combination, the replace- 
ment of those worn ont or broken constituted repair, and not a rebuild- 
ing. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

Benjamin Phillips (Elmer P. Howe, on the brief), for appellant. 
Vere Goldthwaite, for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, Dis- 
trict Judge. 

COLT, Circuit Judge. There is presented on this appeal the 
single question of legitimate or illegitimate repair by the purchasers 
of a patented machine. The défendants, in rather a small way, were 
engaged in the business of gênerai jobbing and repair work, and sev- 
eral purchasers sent their machines to the défendants' shop for re- 
pairs. In repairing the machines, the défendants made and replaced 
a number of parts, and the contention is that thèse repairs con- 
stituted an infringement of three of the complainant's patents for at- 
tachments to thèse machines. 

It is admitted by counsel that the case stands the same as if the 
suit had been brought directly against the purchasers. This limits 
the issue strictly to the right of the purchasers to make thèse repairs, 
and éliminâtes any question of possible contributory infringement by 
the défendants by reason of making and selling parts of thèse ma- 
chines. 

But, although the case stands the same as if suit had been brought 
directly against the purchasers, the complainant's brief and argu- 
ment hâve proceeded largely upon the assumption that infringement 
by the purchaser of a patented machine is closely allied to contribu- 
tory infringement, in thât both kinds of infringement relate to making 
a part of a patented invention, as distinguished from making the 
whole; and this has led the complainant to base infringement mainly 
upon the circumstance that the purchasers, in repairing their ma- 
chines, replaced one of the materiâl éléments of the patented com- 
binations. The fact is, however, that the two kinds of infringement 
are fundamentally difïerent. 
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Infi-ingfement is tjie unlawful igia,king or selling or usîng of a» pat- 
ented invention. Contributory infringement is "the intentional aid- 
inç of one person by another in the unlawful making or selling or 
using of the patentée invention" ; and this is usuaMy donc by making 
or selling a part of the patented invention with tHë' intent and purpose 
oî So aiding. The essence of contributory infringement lies in con- 
cèjTtmg or planning with oth^rs in an unlawful invasion of the pat- 
çijteç's rights. Howson, Contrib.: Infringe. Pat. i; Thomson-Hous- 
ton Electric Co. v. Kelsey Electric Ry. Specialty Co. (C. C.) 72 
Fed. 1016; Thomson-Houston Electric Co. v. Ohio Brass Co. (C. C.) 
78 Fed. 139; Wallace v. Holmes,^ Blatchf. 65, Fed. Cas. No. 17,100; 
Renwick V. Pond, 10 Blatchf. 39, Fed. Cas. No. 11,702; Saxe v. îlam- 
mond, I Ban. & A. 62g, Fed. Cas. No. 12,411 ; Richardson v. Noyés, 
2 Ban. & A. 398, Fed. Cas. No. il;792; Schneider v. Pountney (C. C.) 
21 Fed. 399; Travers v. Beyer (G. Ç.) 26 Fed. 450, 23 Blatchf. 423; 
Snyder v. Bunnell (C. C.) 29 Fed! 47 ; Celluloid Mfg. Co. v. American 
Zylonite Co. (C. C.) 30 Fed. 437; Singer Mfg. Co. v. Springfield 
Foundry Co. (C. C.) 34 Fed. 393; Schneider v. Missouri Glass Co. 
(C. C.) 36 Fed. 582; Heaton-Peninsular Button-Fastener Co. v. 
Eurêka Specialty Co., 25 C. C. A. 267, 77 Fed. 288, 35 L. R. A. 728. 

Infringement by the purchaser of a patented machine consists in 
the substantial rebuilding of such niachine. A contributory infringer 
necessarily only ipakes or sells a partOf the patented invention. The 
purchaser of a patented machine, in order to infringe, must make or 
reproduce, in substance, the whole patented invention. To prove in- 
fringement, in.onç case, it is only pecessary to show a partial in- 
fringement in a!id of an unlawful complète infringenient, whilp in the 
other case a sûbstantîally full and , cornplete ïhfriiigement must be 
established. The riile that a person may be,guîlty.of contributory 
infringement by making or selling a ihatferial élément of the patented 
cornbination has no application to infringement by the. purchaser of 
a machine ; ernbpdyihg suçh patentied, çombination. A .purchaser 
stands in no diferent position from an ordinary infringer, except in 
the circumstance that he has bought a patented machine, and, çpnse- 
quently, his infringement does not consist in the, construction of a 
ivholly new macliine, but iri the reconstruction of such machine after 
it is wom oùt or siibstantially dèstroyéd. The essense of the in- 
fringemant is the samé. in both cases. , 

- The ordinary infringéi- niakes the entire patented rn^phine;. the 
infringing purdha^er bègins with what remains of the palentçd ma- 
chine, and rebuildsjit. , To show infringement in the cage of.an ordi- 
nary infringer, :whèrè thè patented ihveintion comprises sevefal élé- 
ments in çombination,. it is necessaryto prove that the alleged in- 
fringing machine containg; ail the éléments (or their équivalents) 
which/make up the cortiljjijàtion/ àlthough some of the éléments may 
not be material, or of the essence oï tjae invention. To show infringe- 
ment by the purcha!ser in such a case, the satpe striçtness of proof 
is not required, for thé reason that.jt ma.v not be necessary for hiin to 
make the {«iniaterial bf unéssèntial; éléments of the; patented çom- 
bination, becausè tliçy jnay not bé worn out or destroyed : ii) his 
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machine when the work of reconstruction begins. A practical re- 
construction of the patentée machine, and not necessarily a literal 
reconstruction of the patentée combination, is ail that is required to 
constitute infringement by the purchaser. For example, where the 
patent is for an improved lamp, and the whole invention résides in 
the burner, but the claim is for the combination of the burner and a 
chimney, in an ordinary suit for infringement it must be shown that 
the défendant made or used or sold the patented combination, 
namely, the burner and chimney; while in a suit for infringement 
against a purchaser of the lamp it would only be necessary to prove 
that he replaced the old burner with a new one, because, manifestly, 
that would constitute a substantial reconstruction of the patented in- 
vention. If a person other than the purchaser should make or sell 
the burner with the intent and purpose of its use by another in com- 
bination with the chimney, it would be a clear case of contributory 
mfringement. Wallace v. Holmes, 9 Blatchf. 65, Fed. Cas. No. 
17,100. 

In approaching the question of infringement by tne purchaser of 
a patented machine, it is important to bear in mind what the patentée 
sold and the purchaser bought. The patentée has parted with his 
machine and the monopoly that goes with it^ and the purchaser has 
bought the machine with the right to use the patented invention until 
the machine is worn out or destroyed. When the machine is worn 
out, or substantially destroyed, his right to use the patented inven- 
tion ceases; and when he rebuilds his machine, and thereby makes 
substantially a new machine, it becomes subject to the patehtee's 
monopoly, the same as in the case of any other person who un- 
lawfully makes the patented machine. When the patented machine 
has passed outside the monopoly by a sale and purchase, the patentée 
has no right to impose any restrictions on its use for his own benefît. 
He cannot forbid the further use of the machine because it is out of 
repair in conséquence of the wearing out or breaking of some of 
its parts, and so oblige the purchaser to buy a new machine. The 
purchased machine has become the individual property of the pur- 
chaser, and is like any other pièce of property which he owns. He 
may sell it, or he may usé it so long as its usefulness lasts, and then 
throw it away, or dispose of it for junk. He may prolong its life 
and usefulness by repairs more or less extensive, so long as its 
original identity is not lost. He is only prohibited from constructing 
a substantially new machine. He cannot, under the pretext. of re- 
pairs, build another machine. Wilson v. Simpson, 9 How. 109, 13 
L. Ed. 66; Adams v. Burks, 17 Wall. 453, 21 L. Ed. 700; Chaffee v. 
Belting Co., 22 How. 217, 223, 16 L. Ed. 240; Mitchell v. Hawley, 
16 Wall. 544, 546, 547, 21 L. Ed. 322 ; Hobbie v. Jennison, 149 U. S. 
355. 363, 13 Sup. Ct. 879, 37 L. Ed. 766; Cotton-Tie Co. v. Simmons, 
106 U. S. 89, I Sup. Ct. 52, 27 L. Ed. 79; Aiken v. Print Works, 2 
Clifï. 435, Fed. Cas. No. 113; Morgan Envelope Co. v. Albany Paper 
Co., 152 U. S. 425, 435, 14 Sup. Ct. 627, 38 L. Ed. 500; Gottfried v. 
Brewing Ce, 5 Ban. & A. 5, Fed. Cas. No. 5,633; Davis Electrical 
Works v. Edison Electric Light Ce, 8 C. C. A. 615, 60 Fçd. 276; Id. 
(C. C.) 58 Fed. 878. 
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A purchaser, then, may repair, but not reconstruct or reproduce, 
the paténted device or machine. Repair is "restoration to a sound, 
good, or complète state after decay, injury, dilapidation, or partial 
destruction." Reconstruction is "the act of constructing again." 
Reproduction is "répétition," or "the act of reproducing." Thèse 
définitions are instructive in bringing home to the mind that repair 
carries with it the idea of restoration after decay, injury, or partial 
destruction, and that reconstruction or reproduction carries with it 
the idea of a complète construction or production over again. 

But the difïîcult question still remains, what is legitimate repair, 
and what is reconstruction or reproduction as applied to a particular 
paténted device or machine? Wheii does repair destroy the identity 
of such device or machine and encroach upon invention? At what 
point does the legitimate repair of such device or machine end, and 
illegitimate reconstruction begin? 

It is impfacticable, as well as unwise, to attempt to lay down any 
rule on this subject, owing to the number and infinité variety of pat- 
énted inventions. Each case, as it arises, must be decided in the 
light of ail the facts and circumstances presented, and with an intelli- 
gent compréhension of the scope, nature, and purpose of the paténted 
invention, and the fair andreasonable intention of the parties. Hav- 
ing clearly in mind the spécification and claims of the patent, together 
with the condition of decay or destruction of the paténted device 
or machine, the question whether its restoration to a sound state 
was legitimate repair, or a substantial reconstruction or reproduction 
of the paténted invention, should be determined less by définitions or 
technical rules than by the exercise of sound common sensé and an 
intelligent judgment. 

When the patent is for a single thing, like a knitting needle, for 
example, and not for a device or machine composed of several things 
or éléments combined, it is obvions that the replacement of an old 
needle by a new one in a knitting machine is not repair, but a repro- 
duction of the paténted thing. Aiken v. Manchester Print Works, 2 
Cliflf. 435, Fed. Cas. No. 113; Morgan Envelope Co. v. Albany 
Paper Co., 152 U. S. 425, 435, 14 Sup. Ct. 627, 38 L. Ed. 500; Wilson 
V. Simpson, 9 How. 109, 124, 13 L. Ed. 66. 

When the patent is for a device embracing the combination of 
several éléments, a purchaser will infringe by reconstructing the 
device after it has fulfilled its purpose and is substantially destroyed. 
Where, for instance, the patent was for a cotton-bale tie, consisting 
of a band and buckle, and "licensed to use once only," it is manifest 
that the sevérânce of the band at the cotton mill was intended to 
operate as à destruction of the tie, and that to roU and straighten 
the pièces of the band and rivet the ends together, at the same time 
using the old buckle, was a reconstruction of the tie, and not repair. 
CottOn-Tie Co. v. Simmons, 106 U. S. 89, i Sup. Ct. 52, 27 h. Ed. 79. 

Again, where , the SubjeCt of the patent was an electric lamp, and 
the invention' résided in the discovery that an attenuated carbon 
fiîàrrient, if ôpèi-atèd in a high vacuum, would withstand disintegra- 
tîon, and tWe' claim was for the comtihation of carbon filaments with 
a receiver made entirely of glass, and conductOrs passing through 
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the glass, from which receiver the air is exhausted, it is plain that, 
when the filament is destroyed, and the vacuum is destroyed by 
making a hole in the receiver, and nothing remains but a perforated 
glass bulb and the conductors, the lamp is practically destroyed, and 
that to replace the old filament with a new one, and again exhaust 
the air in the receiver, and again seal it, is substantially the making 
of a new lamp. Davis Electrical Works v. Edison Electric Light 
Co., 8 C. C. A. 615, 60 Fed. 276; Id. (C. C.) 58 Fed. 878. 

Where the patent is for a machine, which commonly embraces the 
combination of many constituent éléments, the question of infringe- 
ment by the purchaser will turn upon whether the machine is only 
partially worn out or partially destroyed, or is entirely worn out, and 
so beyond repair in a practical sensé. In the case of a patent for a 
planing machine composed of many parts it was held that the re- 
placement of the rotary knives, "the efifective ultimate tool" of the 
machine, was repair, and not reconstruction. Wilson v. Simpson, 9 
How. 109, 13 L. Ed. 66. In that case the suprême court rested its 
décision on two grounds : (l) The right of the owner to replace a 
material part of the patentée combination ; and (2) the right tô re- 
place a part of the machine which it was known would quickly wear 
out, such replacement being necessary to a continued use of the 
machine, and therefore contemplated by the patentée when the ma- 
chine was sold. The décision in that case contains a careful discus- 
sion of the rights of a purchaser of a patented machine, and of the 
fundamental grounds on which those rights are based, and of the 
différence between repair and reconstruction: 

"When the material of the combination ceases to exist, In whatever way 
that may occur, the right to renew it dépends upon the right to malse the 
Invention. If the right to make does not exist, there is no right to rebulld 
the combination. But it does not foUow, when one of the éléments of the 
combination has become so much worn as to be inoperatlve, or bas been 
brolîen, that the machine no longer exists for restoration to Its original use 
by the owner who has bought its use. When the wearing or Injury is par- 
tial, then repalr is restoration, and not reconstruction. • * * Repairing 
partial injuries, whether they occur from accident or from wear and tear, is 
only refitting a machine for use; and it is no more than that though it shall 
be a replacement of an essential part of a combination. It is the use of the 
whole of that which a purchaser buys when the patentée sells to him a 
machine; and when he repairs the damages which may be doue to it it is 
no more than the exercise of that right of care which every one may use 
to give duration to that which he owns, or has a right to use as a whole. 
• * • And what harm Is done to the patentée in the use of his right of 
invention, when the repair and replacement of a partial injury are confined 
to the machine which the purchaser has bought? 

"Nothing is gained against our conclusion by its being said that the com- 
bination is the thing patented, and that, when Its Intended resuit cannot be 
produced from the deficlency of a part of it, the invention in the partlcular 
machine is extinct It is not so. Consisting of parts, its action is only sus- 
pended by the want of one of them, and its restoration reproduces the same 
resuit only, without the machine havlng been made anew." 

The opinion then proceeds to discuss specificîilly the patented ma- 
chine in controversy : 

"It does not permit an assignée of the first term of a patent, af ter its 
rençwal and extension, to make other machines, or to reconstruct it, In 
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grosSi upoî» the frames of machines -whteh the assignée had in nse wlien the 
reflewal pud extension of the patent took effeet. .But it does comprehend and 
permit ^^e ,resupply of the effective ultimate tool of the invention, whieh 
is liabïe 0_ pe often worn ont, or to bécome Inoperative for its Intended 
effeet, whïeii the inventer contèmplated ■would hâve to be frequently replaced 
anew, during the time that the machine, as a whole, might last. * • • 
The l^ght of; the assignée to replace the cutter linives is not because they 
are of perishable materlals, but because the inventer of the machine bas so 
arrahged them as a part of its comblnation that the machine could not be 
contiuued In use wlthout a succession of knives at short intervais. Unless 
they wérereplaced, the invention vrould hâve been but of little use to the in- 
venter or to others. The other constituent parts of this invention, though 
llable tP be worn out, are not made witb référence to any use of them which 
will reqùire them to be replaced. These, -wlthout having a definite duration, 
are contemplated by the inventer to last so long as the materials of v^hicb 
théy are formed can hold together in use in such a comblnation. No re- 
placement of thein at Intermedlate intervais Is meant or is necessary. They 
may be repalred as the use may requlre. Wlth such intentions they are put 
into the structure. So it is understood by a purchaser, and beyond the dura- 
tion of them a purchaser of the machine bas not a longer use. But if an- 
other constituent part of thè comblnation is meant to be only temporary 
in the use of the whole, and to be frequently replaced, because it will not 
last fis long as the other parts of the comblnation, its inventer cannot com- 
plain, if he sells the use of his machine, that the purchaser uses it in the 
way the inventOr meant it to be used, and in the only way in whicb the 
machine can be used. Such a replacement of temporary parts does not alter 
the Identity of the machine, but préserves it, though there may not be in It 
every part of its original materlal." 

Each of the purchaseis in the suit at bar bought from the Lincoln 
Sewing Machine Company, who thén owned the patents in issue, 
machines called the "Lincoln Machine," an in-seam sevi^ing machine 
designed to unité the sole and upper of a turned shoe, or the sole 
and welt of a welt shoe. There are always found in such a machine 
â nefedle, a lôopèr, and a tension for forming the stitch, and their 
actuating mechanism ; guiding devices for guiding the work, and 
their actuating mechanism; and feedine devices for feeding the 
work, and their actuating mechanism. The hooked* needle pierces 
th€ work with a forward and upward movement, and a double Une 
of thread is left; outside of the upper ôr welt, and a single line in the 
channel. The needle is first forced through the work; the thread 
is then led into the throat of the needle hook by. the looper, and the 
needle is drawn back through the hole, puUing the loop of thread. 
The work is then moved aîong the length of pne stitch, and the 
ij.eedle is again thrust through the work, again threaded, and again 
drawn back, pulling a second loop of thread through the work and 
through the first loop; and this process is repeated for each stitch. 
Thé thread is drawn frOm the spool, and extends from the spool to 
the ■iiirork through the machine. In thèse machines the needle holes 
ariÇ approximately parallel to the surface of the sole, and the feeding 
instrument was either the needle itself or a puhcturing instrument 
which made the holes substantially coïncident with the holes made 
by the needle. This kind of feed was found objectionable in sewing 
around the pointed or sharply-curvèd toé of a shoe. This objection 
was overcome by a feeding instrument which penetrated the work 
substantially at right angles to the hole made by the needle. 

The first Fûwler & Warren patent in issue — No. 545,625, dated 
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September 3, 1895 — covers this improved feed. The spécification, 
after reciting the defects in the old machines, says: 

"The object of our invention is to adapt this class of machines to work 
■where the direction of the seam changes abruptly; and our invention con- 
sista in the combination v^ith the needle of a feedlng Instrument which péné- 
trâtes the work substantially at right angles to hole made by the needle. 
* ♦ * The feeding instrument has the usual four motions, but its pene- 
trating and withdrawing motions are at right angles to the needle holes, 
instead of belng parallel or in Une vrith the needle holes, as heretofore." 

^t the end of the spécification the patentées set forth their inven- 
tion as f ollows : 

"What we claim as our invention is: In a sevring machine, the needle; 
mechanism for actuating It to cause it to penetrate the between substance: 
the feeding point; mechanism for actuating it to cause it to raove endwise 
and penetrate the between substance in a path at right angles to the path 
of the needle; and mechanism to move the feed point sidewise after it has 
penetrated and while it is in the between substance, for feeding the worlc 
leaving the shoe free to be turned upon the feeding point as an axis during 
the feeding opération, — ail combined, and operating substantially as and 
for the purpose specified." 

It will be observed that the patentées do not claim their particu- 
lar kind of feed for penetrating the work at right angles as their in- 
vention, but this feed in combination with thé needle and mechanism 
for actuatiilg it; and mechanism to move the feed point sidewise- 
after it has penetrated and while it is in the work. 

When the purchaser bought a Lincoln machine, he bought a ma- 
chine which embodied ail the éléments in the patented combination, 
with the right to use that combination as a whole until it was worn 
out. He had the right to repair partial injuries to the combination 
arising from wear and tear, and so refit the machine for use, though 
it involved the replacement of an essential part of the combination. 
To prove that the purchaser of a Lincoln machine infringed this 
patent, it must be shown that the repairs on his machine involved a 
substantial reconstruction or reproduction of the patented combina- 
tion which was sold to him, and which became his absolute property. 

The complainant rests its charge of infringement upon the fact 
that the purchaser, in repairing his machine, replaced, in the feeding 
device, the cam which, with its connections, gives the vertical move- 
ment to the needle. The remaining repairs, so far as they relate 
to this patent, are admitted to hâve been immaterial. It is mani- 
fest, however, that a broken or wornout cam effected only a par- 
tial destruction of the patented combination composed of three sep- 
arate groups of mechanism, and that the replacement of the old 
cam with a new one was not a substantial rebuilding of the com- 
bination. If the patented invention had been for this particular 
form of cam, or had been simply for an improved feed, and the 
whole invention had resided substantially in the cam, the case 
would hâve presented a difïerent aspect. 

The second Fowler & Warren patent in suit is No. 560,705, dated 
May 26, 1896, and it is stated to be for "a new and useful welt guide 
mechanism for sewing machines." The improvement is for a welt 
guide which moves in the curved path of the needle, in place of 
the old welt guide, which only moved to and from the work in a 
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straight line; sb that, when the welt guide was a little too far in 
or a little too far out, the point of intersection was not in the bot- 
tom of thè gtocve in the welt hëld in the welt guide, but a little 
to one side. 
Thé invention claimed is g.s follows: 

"What we claim as our Invention Is: In a curved needle sewlng machine 
a' welt guide; Its holder; a ca:tTler for the welt guide holder; and means for 
moving the holder with relation to Its< carrier and for moving the carrier 
towai-d and from the curved needle, to ca,use a point in the welt guide to 
move In the arc în whlch the curved needle movea. — ail comblned and oper- 
atlng substantlally as descrlbed." 

Hère again we hâve a combination patent embracing a number 
of essential éléments. The purchaser of a Lincoln machine bought 
the whole of thîs combiiièd mechanism, and was entitled to use 
it until its usefulness hajd ceased by reason of decay or destruc- 
tion. The charge of ihfringement of this claim is substantially 
limited to the replacement of the cam which moves the carrier to 
and from the curved needle. But this cam is only one of the ma- 
terial elemettts of the pattented combination; and, further, it only 
moves the carrier back and forth in a straight hne, and is not pro- 
ductive of the curved movement of the welt guide, which is the 
essential feature of this invention. As for the carrier of the welt 
guide, which it is also said the purchaser replaced, this again is 
only one of the éléments of the combination. On the whole, we 
fail to find in thèse repairs anything likea substantial rebuilding of 
the patented combination, 

The remaining Fowler & Warren patent in issue is No. 564,986, 
granted August 4, 1896. This patent is for a new and useful im- 
provement "in means for providing glack thread" in this class of 
se\^ing machines. It relates to what is known as a "pull off." In 
thèse machinés the thread is held under tension, and the needle 
was obliged to pull off the thread against such tension. The pull 
off is a device to relieve the needle of this work. Pull off s were 
knôwn at the date of this invention, as appears by the spécifica- 
tion of the patent, which refers to several prior devices of this kind. 
This invention resided in the simplicity of the construction of the 
pull off mechanism, and it consisted in so timing the opération of 
the machine that the pull off operated when the needle held the 
thread under strain at the completion of its backward stroke. The 
spécification says : 

"Our présent Invention Is an Improved machine for dolng thl?, Its main 
novelty belng that the pull o£t mechanism does its work after the needle 
has completed Its loop drawlng stroke, and while the needle holds a loop 
of thread In its hook under the strain requlsite to set the stltch, instead of 
relylng npon a thread brake to hold the thread against the action of the 
pull off truck." 

The patentées state their invention as follows: 

"What we Claim as otu* lnveh1;Ion is: In a chaln stitch, hoofe needle sew- 
lng machine the combination of tension, looper, hook needle, a pull off 
mechanism beitween the needle and tho tension, and actuating mechanism 
tlmed to cause tie pull off mechanism to make Its pulling stroke after the 
hook needle has completed Its loop drawlng stroke, and whlle the loop is held 
under strain by the hook of the needle; substantlally as descrlbed." 
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There was sold to the purchaser of a Lincoln machine this pat- 
entée! combination, and he had the right to prolong its life and use- 
fulness by any repairs which fell short of a reconstruction of sub- 
stantially the whole combination. It cannot be said, therefore, that 
the replacement by the purchaser of the cam or the pull off lever 
which moves the pull off truck constituted an infringement of the 
patent, although it may be this cam was the characteristic and 
most essential élément in the combination. The breaking or wear- 
ing eut of this cam resulted in only a partial destruction of the 
patented combination, and its replacement by a new cam was plainly 
a restoration, and not a substantial reconstruction of the combina- 
tion. 

Under the gênerai principles governing the rights of the parties 
in this class of cases, we are of the opinion that the purchasers of 
the Lincoln machines, by repairing their machines to the extent 
disclosed by the évidence, hâve not infringed any of the patents in 
suit. 

The decree of the circuit court is affirmed, and the costs of ap- 
peal are awarded to the appellees. 



LAKB MICîHIGAN & L. S. TRANSP. CO. v. UNION TOWING & 
WRECKING œ. et al. 

(Circuit Court of Appeals, Eighth Circuit November 25, 1901.) 

No. 1,503. 

Collision— TuGs and' Tows Passinq at Drawbridge— Pailure ov Tow to 
Obbt Sigkal from Tdg. 

The tug Mystic, towlug a raft down stream in tlie St Louis river at 
Dulutti, approached tlie draw of a bridge, wliile tlie tug Industry -was 
approactiing from the other side, towing the steamer Peerless. There 
were two channels through the draw, and the tugs agreed by signal that 
the Mystic should pass through the south channel and the Industry the 
north channel. It was necessary for the Mystic to push her raft south 
of the channel, where it would float under the bridge; and in doing so 
she baclsed into the north channel to obtain headway, intending to imme- 
dlately go f orward again, and to be out of the way before the Industry, 
which was about 700 feet distant, should reach the draw, which she in 
fact was. The master of the Industry, seeing the maneuver, signaled 
the Peerless to bacli, which she.did; Ijut, when the Mystic began to 
move ahead, he signaled the Peerless to stop bacljlng, which signal she 
did not obey, but kept bacliing until the tug had towed her nearly 500 
feet beyond the draw, when her bow came in collision with a barge, 
which was being towed down to the draw by a third tug, and she was 
sunk. The testimony tended to show that her continued baeking while 
the tug was going forward threw her bow to one side of the course of 
the tug, and that otherwise the collision would not hâve occurred. Hcld, 
that the action of the Mystic eould not be considered the proximate 
cause of the collision, which must be attributed solely to the f ault of the 
Peerless in failing to cbey the signal of her tug to stop backing.i 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

1 Signais of meeting vessels, eee note to Union S. S. Co. T. Brie & W. 
Transp. Co., 30 C. C. A. 630. 
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Charles Ë. Krenier (Howard T. Abbott, on the brief), for appel- 
lant. 

H. R. Spencer (H. A. Kelley, F. E. Searle, and H. D. Goulder, 
on the brief), for appellee Union Towing & Wrecking Company. 

John H. Norton (A. A. Harris, on the brief), for appellee Stevens. 

BeforeSANBORN and THAYER, Circuit Judges, and ADAMS, 
District t Judge. 

THAYER, Circuit Judge. This îs an admiralty case, growing out 
of à collision in the harbor of Duluth, Minn., on September 7, 1899. 
The Union Towing & Wrecking Company, one of the appellees, was 
the owner of two tugs, the Industry and the Bufïalo. On the day 
of the Collision the tug Industry was towing the steamer Peerless, 
which belonged to the Lake Michigan & Lake Superior Transporta- 
tion Company, the libelant and appellant, up the St. Louis river and 
was approaching the draw of the Northern Pacific railroad bridge, 
which spans the river. At the same time the tug Buffalo was towing 
the barge Stewart, which was laden with lumber, down the river, 
and was approaching the draw of the same bridge, through which it 
was necessary to pass on its downward course. The tug Mystic, 
which belonged to Darwin E. Stevens, the other appellee, was at the 
same time towing a raft down the river, and was nearer to the bridge 
than either of the other tugs. The latter tug found it necessary to 
push the raft which it was towing, or to place it in such a position 
that it would float under the bridge through a passageway for rafts 
jtîiat was immçdiately south of the south cliannel' of the draw. Sig- 
nais were exchanged between the Industry and the Mystic, which 
îiidicated that the former tug, with the Peerless in tow, would pass 
through the north channel of the draw. Before the passage was 
niade, however, the tug Mystic dropped her tow, and backed into 
or across tbe north channel of the draw, with a view of immediately 
gOing forward and crowding the raft which it had in charge further 
qvÊj" to the south side of the river, so that it would pass under the 
bridge through the passageway for rafts, and not block the south 
channel of the draw. This maneuver on the part of the Mystic 
seerns to hâve Created sdme confusion, particularly aboard the steam- 
er Peerless as wellas aboard the Industry. It aiso led to some un- 
certaînty in thjejr movements; the resuit of such confusion and un- 
certainty being that, when the Peerless had passed through the draw, 
she collided with the barge Stewart, which was coming down the 
stream and intéWdihg to pass through the north channel of the draw. 
The Peerless .receiyed a blow just behind the stem on the port bow, 
which compelled her to run into shallow water immediately, where 
she sunk. The owner of the tugs Industry and Bufïalo, as well as 
the owner of thè Peerlesâ, claimed that the collision was due princi- 
pally to the action of thé Mystic in backing into the north channel 
of the draw at the time it did. The owner of the Mystic claimed that 
the collision was due principally to the fault of the Peerless. He also 
charged certain dereltctions of duty on thé part of the tugs Industry 
and Bufïalo, It will appear, therefore, that the principal question in 
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the case is whether the master of the Mystic was guilty of négligence 
in backing across the north channel, and whether such act was the 
efficient or proximate caiise of the disaster. The answer to this 
question dépends mainly on conckisions of fact to be deduced from 
the testimony, which we shall proceed to state with as much brevity 
as the case will permit. 

The testimony warrants the conclusion, we think, that the Mystic 
backed her full length into the north channel of the draw, and pos- 
sibly continued to back until her stem was as much as lo feet north 
of the supporting abutment of the draw, doing so as the tug Industry, 
with the Peerless in tow, was approaching, and not far distant from, 
the east mouth of the north channel of the draw. The distance to 
which she backed is probably exaggerated by some of the witnesses ; 
but that she lay at one time across the course of the Industry to 
some extent can scarcely be doubted, in view of the fact that the 
master of the tug Industry signaled to the Peerless to back, and she 
did do so. At the time the Mystic backed into the north channel we 
conclude that she was about 700 feet distant from, or ahead of, the 
Industry. The captain of the latter tug says that she was 500 feet in 
advance of the Industry at the time she lay with her whole length 
across the channel ; but, as the latter witness was interested in mak- 
ing the distance as little as possible, his estimate is probably an 
underestimate, rather than an overestimate. The Mystic, however, 
in thus backing across the channel, did so merely for the purpose of 
immediately going forward and gaining headway to push the raft out 
of the south channel of the draw, as it was necessary to do ; and as 
the north channel into which the tug backed was 200 feet wide, and 
as only a portion of the channel was obstructed, the master of the 
Mystic probably thought that he could easily 'get out of the way with- 
out delaying the passage of the Industry. Subséquent events showed 
that he was right in that opinion, since the testimony satisfies us 
that when the Industry passed the Mystic she was 50 or 60 feet 
distant from the stern of the latter tug, thus showing that the Mystic 
was well out of her way. Besides, it appears that after the Industry 
and Mystic had exchanged passing signais, the Industry and Peerless 
increased their speed somewhat, thus bringing them to the east 
mouth or entrance of the draw sooner than the master of the Mystic 
had reason to anticipate. 

As respects the conduct of the master of the Peerless, we find the 
facts to be substantially as follows : Very shortly after the master 
of the tug Industry signaled the Peerless to back, he discovered that 
the Mystic was well out of the way, or would soon be out of the way, 
and that there was no further need of backing, whereupon he signaled 
the Peerless to stop backing, which order the master and pilot of the 
Peerless failed to obey. The captain of the tug Industry, who had, 
perhaps, better ppportunity for observation than any one else, and 
was familiar with the harbor and distances, and best able to décide 
what ought to be donc, and who also testiiies with apparent frank- 
ness, says that he gave the signal to stop backing as the pilot house 
of his tug was abreast the pier on which the draw rested, — ^that is, 
at the center of the bridge ; that the Mystic was then out of the way. 
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or ;n such a position as not to obstruct the north channel ; that the 
bai:ge Stewart was at the time as much as 900 fèet upstream, and in- 
teti<^ed on lier downward course to pass on the starboard side of the 
Industry and Peerless, as he (themaster of the Industry) well under- 
stpod, because the barge was in the north channel, and would natur- 
ally pass on that side; that the persons in charge of the Peerless 
disregarded his, order to, stop backing, ahhough the Industry was 
pullitig forward withlier usual speed; that thç Peerless eontinued to 
back imtil the collision toolç place, which occurred about 475 feet 
above the center of the bridge; and that, as the resuit of the backing 
and tjhe slight current, the bowof the Peerless was drawn bbliquely 
over to starboard, so that she was struck by the stem of the Stewart 
on her port bow,,about 2 feet aft of her stem. Tîiis witness says with 
great positiveness.'and we find ri0 sufïicient reason in the testimony 
to doubt the verity of his judgment, that i^ the master of the, Peerless 
Lad obeyed his order to stop backing when it was giyen, or with 
reasonable promptness, he couîd hâve puUed the steamer so far over 
to the south side of the north channel that she would hâve passed 
the Stewart in safety. . ' , 

As a conclusion pi law based on thèse ândings, we are of opinion 
thàt the master of tlje tUg IVtystic was not guilty of any such négli- 
gence as renders that tug liable for the collision and conséquent sink- 
ing of the Peerless. The situation was somewhat unusual, in that 
three tugs with their respective tows approached the bridge at about 
the same time. The tug with .t|ip raft in tow was moving down- 
stream, which rendered the raft l'es s thanageable. The wind appears 
to hâve been blovv'ing with some, force from the south. or southwest, 
which had a tendency to drift the raft away from the south bank. 
The raft had no right to-pass through the south channel of the draw, 
and the tug ço,uldnot pass under the bridge through the passageway 
that had been prpyided for rafts. tt was necessary, therefore, to 
drop the tow tei^porarily and pûsh the raft somewhat to the south, 
so that it would float under the .bridge. This necessitated backing 
tp some extent intq the north channel,, or across the intended course 
of the Peerless. T^he master pi the Mystic thought that he had 
enpugh time to exécute this maneiiver without interfering with the 
passage of the other tugs and ttîeir tows through the north channel 
of the draw, and in this opinion he was right. The captain of the 
Peerless, who was more açcustotned to navigatipn on the open lake, 
and was not as well qualified to deal with the situation as the captains 
of the tugs, seems to hâve been neefilessly alarmed by the temporary 
appearançe pf the Mystic in the north channel, He was guilty of 
an error pf judgment in not obqying the signal to stop backing, as 
he ought tp hayç done ; and thigjprpbably led to the misadventure, 
and shouldbe «stpemed the proximaie cause of the collision, rather 
than the act of the Mystic. 

This, as.,we iiifer, is the conclusion tha,t was reached b)r the trial 
judge, and in tliat view we feel constrainçd to concur. It is accord- 
ingly ordered that the decree below be affirraed. 
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THE O. L. HALENBBCK. 

(District Court, S. D. New York. December 14, 1901.) 

Collision— TuGS Maneuvbking Nbak Pibr— Absence op Lookoûts. 

A tug was backlng oui f rom a slip In East river witli a scow on a line, 
wlien, driftlng upstream slightly with the flood tide, she came in colli- 
sion with another tug whlcb was maneuvering in the vicinity, and was 
at the time headed down the river, and golng ahead slightly. Neither 
tug had a looliout. The iirst tug took no précautions whatever with re- 
spect to any other vessels as she moved out, and the second tug made 
no effort to avoid the collision, which she could readily hâve done had 
she been vigilant Held, that the tugs were both In fault 

In Admiralty. Suit for collision. 

Foley & Wray, for libelants. 
Carpenter & Park, for claimant. 

ADAMS, District Judge. This action arose out of a collision 
which took place between the libelant's steam tug Alexander Barclay 
and the steam tug Halenbeck on the i8th of June, 1900, about 8 
o'clock a. m., in the vicinity of pier 4, East river. The Barclay had 
been lying overnight betvi^een piers 3 and 4, and started out in the 
morning, shortly before 8 o'clock, to tow a scow loaded with stone 
to the upper side of pier 5, East river. The scow was lying between 
piers 3 and 4 (old numbers), outside of a barge which was lying next 
to the westward side of old pier 4. The tug ran a line from her stem 
post, or nigger head, to thé stem of the scow, and backed out into 
the river, giving a headway to the scow which was sufficient, when 
the tug stopped, to drag the latter around on the port side of the 
scow into the position the master of the tug intended to assume for 
the purpose of towing the scow to her destination. The tide was 
flood. As the vessels moved out of the slip, its tendency was to set 
them up the river, and before the tug had obtained control of the 
scow the colhsion occurred; the stem of the Halenbeck striking 
the port side of the Barclay, and causing a wound which shortly 
resulted in the sinking of the latter. The Halenbeck had been lying 
at the end of old pier 4, or maneuvering in its vicinity, before the 
collision, and other tugs were also there. The Barclay had no look- 
out, and took no précautions whatever with respect to any other ves- 
sels as she moved out. The Halenbeck was not discovered by her 
until the vessels were in close proximity, and she then did nothing 
to avoid the collision. I hâve no hésitation in finding her in fault, 
under the circumstances. The principal difficulty in the case arises 
in determining whether the Halenbeck should also be held in fault. 
Her contention is that she had been fast, with her bow to the west- 
ward, to another tug lying outside of a third tug, which was fastened 
to the end of old pier 4, and had moved slightly away to permit the 
tug next to her to leave, intending to make fast to the tug next to the 
pier, and that as the Barclay and her tow came out of the slip she 
was helpless to avoid the colhsion, as her stern was so close to the 
westward side of new pier 4 she had no room to maneuver, and 
could not escape from the Barclay when the tide set the latter and 



her tow towards her. If this was the situation, the Halenbeck should 
be exonerated. The Barclay, on the other hand, contends that the 
Halenbeck ha<î b^cn lying stern to the. westward,,and, instead of 
remaining in thé vicinîty of old pier 4, had léft thaï: pîer a little time 
before, and gorie out in the river beyond and above liew pier 4, 
whfefeshe turned arbund so, as to hçaid tp the tide,,and was éoming 
back, but wâS':''âtill partïy dutside of''nè-\v pier 4 -when the coirision 
occurred, andihat she was négligent in her navigatioin whenshe was 
in apposition iffwhich she could haveiavoided the Barolay. It is im- 
ptifeàible to recdncile thé teStinlçny'.' About the ëame numbér of 
witnëssés dii' each side tëstî'fj^ positively in çuppûirt of the respective 
contentions. I km inclined to àccept the libélant's contention in this 
respect, particularly as the Iength;P.f the Halenbeck (about: 1 10 feet) 
renders it improbable that her version can be correct. New pier 4 
extended 145 feet further out in the 'river than old pier .4. Old pier 
4 was 40 feet wide, and distant 33 fëet from new pier 4* so that the 
westward side ofold pi.er 4 was 73 feet from the westward side of 
new pier 4. Theb^rge alopgside of which the scow had been lying 
;was 32 feet widel The Halenbeck, with her stern 8 or 10 feet from 
the westward side of new pier 4,^if lying parallel, or nearly so, witb 
the end of old pier 4, would hâve, extended about 15 feet below the 
line of the, westwa^rd side of the barge. The scow, in sagging up 
towards new pier 4 with the tide, necessarily encroached upon the 
space of 105 feet mentionëd. It, is probable, and the testimony indi- 
cates, that the scçw sagged up at least as much as half the width ol 
the barge; ^nd.Vwîth the fi^rday ,011 her side next to new pier 4, ^t 
was, practically impossible for the; Halenbeck to hâve been at thé 
timè between,. thé Barclay and the pier, unless the collision happened 
yèîry near thç ènd of old pier 4, which the testimony does not show. 
The pilot.of thé'Halenbeck^whQ' wag in charge at ^he time, said his 
tu^ was heading to the westward. "a lîttle bit in towards the pier," 
and was aboqt 120 feet away frpr^| old pier 4 at the time of the col- 
lision. I cohc!(ude, therefore, tliàf^ithe Halenbeck was approaching 
from the Qtitside of a pile driver, , which lay at the end of new pier 
4., ;ghe had no lookout, and. it is obvious that she was in fault in 
not sëeirig thàt tbe Barclay , was proceeding without regard to her, 
"àhd that a collision would ocçur if précautions were not taken by her 
to^void it, which she could easily havé employed. The testimony 
indicates that, she was going ahead slightly at the time of the col- 
lision, when, if she had beeri vigilant, there would hâve been no diffi- 
culty in stopping her h^àdway, or in backing away from the Barclay 

if îiécessary. Bbth vessels must ,be hét^ i" ^^"^^• 
Decree for the libelant for half damages. 
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WILDER'S S. S. CO. et aL v. LOW et al. 

(Circuit Court of Appeals, Ninth Circuit November 4, 1901.) 

No. 684. 

1. OiBCUiT Court of Appeals — Jurisdiction — Appeals fbom District Court 
OF Hawaii. 

Section 88 of Act Aprll 30, 1900, provlding a government for the terri- 
tory of Hawaii, after deflning tlie jurisdiction of the district court of tlie 
United States for tlie district of Hawaii, givlng it the jurisdiction of botli 
a district and circuit court of the United States, provides that "writs of 
error and appeals from said district court shall be had and allowed to 
the circuit court of appeals in the Ninth judicial circuit in the same man- 
ner as writs of error and appeals are allowed from circuit courts of ap- 
peals as provlded by law." Held, that such provision did not restrict 
the appellate jurisdiction of the circuit court of appeals to causes trled 
by the district court when acting as a circuit court, but was sufflciently 
comprehenslre to give such right of review in ail causes which would be 
so reviewable if trled in a district or circuit court of the United States, 
the phrase "in the same manner" having référence to the procédure only; 
and that a decree in admiralty rendered by such district court was ap- 
pealable.i 

S. Admiralty — Review on Appbal — Questions of Fact. 

When two courts hâve considered the facts, and reached the same con- 
clusion as to the fault for a collision, the burden rests upon an ap- 
pellant to show that such décisions were manifestly wrong before the 
judgment of the lower court will be reversed. 

8. Collision — International Rulbs — Duty op Steam Vbssels. 

The suggestion In the prellmlnary note to article 17 of the International 
navigation rules (26 Stat. 320), relatlng to saillng vessels approaching one 
another, that, If the compass bearing of an approaching vessel does not 
appreeiabiy change as the two vessels draw nearer together, there should 
be deemed to be risk of collision, is not a rule of navigation, but merely 
a suggestion of one circumstance which dénotes that there is danger of 
collision; and a steamer is not justified in assumlng that there is no risk 
because there is an appréciable change in the compass bearing of the 
lights of a saillng vessel seen at night. which would manifestly be an 
unwarranted assumption under some circumstances.2 

4. Same. 

Under the settled rule of the admiralty courts it is the duty of a 
steamer, when the lights of an approaching vessel are fluctuating, or for 
any reason there appears to be uncertainty as to her course, to slacken 
speed, and, if necessary, stop, neither proceeding nor changing course 
until the course of the other vessel bas been aseertained; and this duty 
is speciflcally imposed by article 23 of the navigation rules upon a steam 
vessel which is required to keep out of the way of another vessel. 

5. Same— Failuhb to Maintain Lookout. 

For an offlcer to leave his vessel entirely without a lookout, especlally 
when another vessel is known to be in the vicinity, is culpable négli- 
gence, and approaches very nearly the line of reckless navigation. 
Where It is shown that a steamer had no lookout at night, and failed to 
station one, although the offlcer in charge saw the lights of another ves- 
sel ahead 10 minutes before collision, but was unable to make them out 
dlstinctly, every doubt wlU be resolved against such steamer in an action 
for the collision. 

1 Jurisdiction of ch-cuit court of appeals, see note to Lau Ow Bew v. U. S., 
1 O. C. A. 6; Emigration Co. v. Gallegos, 32 O. G. a. 475. 

2 Collision rules, see notes to The Niagara, 28 C. 0. A. 532; The Mouni; 
Hope, 29 C. G. A. 368. 

112 F.— 11 
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6. Same— Steamer and Sailinq Vesskl Chosbing— Evidence Considehed. 

In an actloh agaMt à steamer for collision -wlth a barkentine In the 
nlght, in whleh the latter was sunk, the weight of évidence snstained 
the clalm of thé barkentine that she kept her course, and carried proper 
lights, -which were burning brightly. On the other hand, It appeared 
that the steamer had no lookout; that the offlcer in charge saw the lights 
: ftf the barkentine some 10 minutes before the collision, and when they 
were probably 2 miles distant, but was unable to make ont the character 
or course of th« other vessel; that be took no steps to ascertain, and con- 
tlnued at full speed of 10 knots, keeplng hls course, until about 2 min- 
utes before the collision, when It was changed a few points to starboard, 
in which direction the barkentine was moxing.. Eeld, that the steamer 
was in fault for the collision, not only because of the presumptlon 
ingalnst her arlsing from the rule requlring her to keep ont of the way, 
but because the évidence showed that her navigation was improper and 
négligent 

Appeal from the District Court of the United States for the Terri- 
tory pf Hawaii. 

Thls is a suit in admlralty, brought In the district court of Hawaii, to re- 
oover damages for loss of cargo and Personal belongings caused by a colli- 
sion between the steamer Claudine and thé barkentine William Carson, 
whereln the latter vessel was sunk. The lower court rendered a decree in 
favor of the libelants, to reverse which thls appeal Is brought. The appel- 
lant Wildér's Steamship Company was the owner of the steamship Claudine, 
which vessel is alleged to hâve been of the value of $125,000 at the time of 
the collision. The barkentine 'VV'lIliam Carson was an American vessel of 
about 791 tons burden, owned by George U. Hlnd and others, and at the 
time when the cause of action arose was employed in a voyage between 
Newcastle, N. S. W., and Honoltiln, H. I. It is alleged that on the evening of 
DeCember 27, 1899, at about 8:40 p. ïn., the sald barkentine William Carson 
was Tvithlh about 12 miles from Honolulu harbor, sailing free on a southwest 
coursé at a speed of between 2 and 3 knots an hour; that she was ap- 
proached, by the steamer Claudine, apparently heading south by east, and 
béarlng to the starboard beam of the barkentine; that subsequently, after a 
nearer àpproach, the sald steamer showed her starboard light, and then, 
suddénlj' Shlftlng her helm and blowing her signal whistle once, colllded 
wlth the sald barkentine, striklng her on the starljoard bow forward of the 
cathead; that, as a resuit of such collision, the barkentine spruug a leak, 
began to flll, then tipped over on her starboard side, and sank, becoming a 
total loss, wlth her cargo, frelght, and ail Personal efEects on board. It Is 
alleged that before and during the tlme when sald collision took place the 
said barkentine carried the lights prescribed by law; that such lights were 
brightly burning at the tlme, and could hâve been seen by the said Claudine, 
If she had kept a proper lookout, for as much as two miles, and in sufflcient 
time to bave avoided the sald collision. It is further alleged that the said 
barkentine had a proper watch on deck at the time of and before the said col- 
lision, and that when the danger of a collision became apparent it was im- 
possible for th? barkentine to get ont of the way; that before the collision 
the steanier Claudine, after suddenly shifttog her helm, never slacked her 
speed, nor signaled to stop or reverse her englues, although she was going at 
a speed ofjabout 10 knots per hour; that, if sald steamer had contiuued on 
her course,' ïnstead of shlftlng her helm, and attemptlng to cross the bow 
of the barkentine, no serions damage would probably bave ensued to either 
craft. fTherèspondent dénies that the collision occurred through any fault 
on the ï>art of the steamer Claudine, and allèges that the barkentine was 
whoUy at fault, in that her starboard light was improperly placed, and not 
visible from , the steamer Claudine untll such time as it was impossible by 
any màheuver to avoid a collision. Two libels were flled agalnst the steamer 
Claudine In the lower court, — one by the appellee J. S. Low, as assignée of 
thé bwnêrs of the cargo and frelght of the barkentine, alleged to be of the 
value of $9,050; and one by the appellee John Piltz, master of the barkentine 
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at the time of the collision, to recover the sum of $2,47450, alleged to be 
the value of certain Personal effects on the said barkentlne, and which were 
whoUy lost by reason of tbe collision. By stipulation between the respective 
counsel the two actions vrere Consolidated and trled together. Decree was 
entered in favor of J. S. Low for the full amount of his claim, with interest 
and costs from the date of collision, and in favor of John Piltz for the sum of 
$1,162.80, the value of articles proven to hâve been lost by him personally, 
together with interest and costs from the date of collision. The remainlng 
amount claimed by the libelant John Piltz proved to hâve been for personal 
effects beJonging to his v^ife, and, it not appearing that he was authorized to 
sue for or maintain an action for the same, this portion of the amount 
claimed was disallowed. An action was brought in the circuit court, First 
judicial circuit of the territory of Hawaii, for the value of the barkentine 
itself, and recovery had by the owners of the barkentine. The case was 
appealed to the suprême court of Hawaii, resulting in the same decree. An 
appeal was then prosecuted to thls court, the circuit court of appeals for the 
Ninth circuit, but was dismlssed by the court for want of jurlsdiction. By 
stipulation the évidence and exhibits in the suit brought by the owners, 
George U. Hind and others, against the Wilder's Steamship Company, In the 
circuit court and suprême court of the territory of Hawaii, respectiveiy, are 
used as évidence and exhibits in the présent suit. 

Kinney, Ballou & McClanahan (Nathan H. Frank, of counsel), for 
appellants. 

Page, McCutchen, Harding & Knight and Paul Neumann, for 
appellees. 

Before GILBERT and MORROW, Circuit Judges, and HAW- 
LEY, District Judge. 

MORROW, Circuit Judge, after stating the foregoing facts, de- 
livered the opinion of the court. 

The assignments of error are numerous, but relate entirely to the 
fîndings of fact by the court below, and its application thereto of 
rules of law. The appellees contend that this court has no jurisdic- 
tion over the appeal in this cause, for the reason that there is no pro- 
vision of law directly authorizing this court to entertain appeals in 
admiralty from the district court of Hawaii. In support of this con- 
tention they cite section 86 of the organic act of April 30, 1900, 
providing a government for the territory of Hawaii, which section de- 
fînes the jurisdiction of the district court of Hawaii as foUows : 

"Said court shall hâve, in addition to the ordinary jurisdiction of district 
courts of the United States, jurisdiction of ail cases cognizable in a circuit 
court of the Tlnited States, and shall proceed therein In the same manner as 
a circuit court" 

And with regard to appeals from said court it provides : 

"Writs of error and appeals from said district court shaU be had and 
allowed to the circuit court of appeals in the NInth judicial circuit in the 
8am« manner as writs of error and appeals are allowed from circuit courts 
to the circuit courts of appeals as provlded by law." 

The appellees construe this section as making no provision for 
appeals from the district court except when acting as a circuit court, 
and contend that, as the circuit court has no jurisdiction in ad- 
miralty, there is no "manner" of allowing an appeal in admiralty from 
that court. The language of the section does not warrant such a 
restricted interprétation. It expressly provides that writs of error 
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aad ajppeals from said district coiîrt shall be allowed to the circuit 
eovrt ol àppeals in the Ninth judicial circuit. This jurisdiction con- 
ferred upon the appellate court is gênerai and comprehensive. 
There ié no exception, either in terms or by implication; and the 
prôvisiôii that foUows in the sect|on that such writs of error and ap- 
peals shall be allowed "in the same manner" as they are allowed 
from circuit courts to the circuit court of appeals cannot be con- 
strued as creating an exception excluding appellate jurisdiction in 
adffliralty cases because the circuit courts of the United States hâve 
no admiralty jurisdiction. Such a construction would defeat the 
appellate jurisdiction of the circuit court of appeals in nearly ail cases 
arising in the district court of Hawaii, since the circuit courts of the 
United States hâve concurrent jurisdiction with the district courts in 
.- but few cases. No such purpose can be attributed to congress, par- 
ticularly in view of the gênerai terms of the appellate jurisdiction 
provided in the section. Besides, the phrase "in the same manner" 
has a well-understood meaning in législation, and that meaning is 
not oneof restriction or limitation, but of procédure. It means by 
similar proceedings, so far as such proceedings are applicable to the 
subjectrmatter. Phillips v. Cgunty Com'rs, 122 Mass. 258, 260. 
In Durousseau v, U. S., 6 Cranch, 307, 315, 3 L. Ed. 232, 235, section 
10 of the act to establish the judicial courts of the United States 
(i Stat. 73, "jf) was under considération. The section provided "that 
the district court in Kentucky district" should, in addition to the ordi- 
nary jurisdiction of a, district court, "hâve jurisdiction of ail other 
causes, except of appeals and writs of error hereinafter made cog- 
nizable in a circuit court, and shall proceed therein in the same man- 
ner as a circuit court ; and writs of error and appeals shall be from 
décisions therein to the suprême court in the same causes as from a 
circuit court to the suprême court, and under the same régulations." 
It was cdntended with much show of reason that under this provision 
writs of error and appeals "from décisions therein" were intended 
to lie only from cases in which the district court acted as a circuit 
court; but Mr. Chief Justice Marshall held that this construction 
coùld not be tolerated, and in delivering the opinion of the court 
disposed of the contention in lahgiiage applicable to the présent case, 
He Said : 

"It -vvouia be aifflcult to concéive an Intention in the législature to discrim- 
inate betweett Judgments rendered by the district court of Kentucliy while 
exercising the powers of a district court and those rendered by the same 
court while exercising circuit powers, When it is demonstrated that the légis- 
lature makes no distinction in the cases from their nature and character. 
Causes of whieh the district courts hâve exclusive original Jurisdiction are 
carried Into the circuit courts, and tfieh beeome the objects of the appellate 
jurisdiction of this court It would bè strange if, in a case where the powers 
of the two courts are unlted in one court, from whose Judgments an appeal 
11^, causes of which the district courts hâve exclusive original jurisdiction 
should be exoepted from the opération of the appellate power. It would re- 
qtiire plain words to establish this construction." 

In our view, this case is controlling, and disposes of the question 
of appellate jurisdiction of this court. 

Proceeding now to the considération of the case upon the merits, 
we notice that the appellants recognize the presumption arising from 
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the rule followed by thîs court that "in cases on appeal în a'dmiralty, 
when the questions of fact are dépendent upon conflicting évidence, 
the décision of the district judge, who had the opportunity of seeing 
the witnesses, and judging of their appearance, manner and credi- 
bility, will not be reversed unless it clearly appears that the décision 
is against the évidence." The Alijandro, 6 C. C. A. 54, 56 Fed. 624. 
But the appellants contend that the rule does not apply to this ap- 
peal, because the testimony relating to the substance of the case 
was taken either before a commissioner or read to the court from 
another case, and as to the main points in issue it cannot be said that 
the district court was in any better position to judge of the credi- 
bihty of the viritnesses and weight of the testimony than is this court. 
However this may be, as it is the object of an admiralty appeal to 
bring up the facts in the cause, and in a measure to hâve a rehearing 
on them, the évidence will be examined by this court de novo, due re- 
gard being had to the fact that two courts hâve considered the facts 
in this case, as far as the liability for the loss of the barkentine 
Carson is concerned (the district court of Hawaii in the case at bar, 
and the suprême court of Hawaii in the action to recover the value 
of the barkentine), and concurrent judgments rendered against the 
owners of the steamship Claudine, appellants herein. The burden 
is therefore upon the appellant to show that thèse décisions were 
manifestly wrong, before the judgment of the lower court will be 
disturbed. The Quickstep, 9 Wall. 665, 19 L. Ed. 767; The Carib 
Prince, 170 U. S. 655, 18 Sup. Ct. 753, 42 L. Ed. 1181. 

The duty of steam and sailing vessels, respectively, with regard to 
avoidance of collisions at sea, is set forth in the revised international 
rules prescribed by the act of congress entitled "An act to adopt 
régulations for the prévention of collisions at sea,"' approved Au- 
gust 19, 1890 (26 Stat. 320, 327). They are as follows: 

"Art 20. When a steam vessel and a salHng vessel are proeeedlng in such 
directions as to involve rislî of collision, the steam vessel sliall keep out of the 
way of the sailing vessel. 

"Art. 21. Where, by any of thèse rules, one of two vessels is to keep out 
of the way the other shall keep her course and speed. 

"Art. 22. Every vessel whlch is dlrected by thèse rules to keep out of the 
way of another vessel shall, if the circumstances of the case admit, avoid 
Crossing ahead of the other. 

"Art. 23. Every steam vessel which Is dlrected by thèse rules to keep out 
of the way of another vessel shall, on approachlng her, if necessary, slacken 
her speed or stop or reverse." 

It appears to be admitted that the course of the steamer Claudine 
was E. ^ S. up to the time her whistle was blown and she ported her 
helm; that between the blowing of the whistle and the collision a 
minute or more of time elapsed, and that at the time of blowing the 
whistle the steamer ported her helm, and changed her course to star- 
board ; that the steamer's rate of speed was 10 knots per hour ; that 
the rate of speed of the barkentine William Carson was 2j4 to 3 
knots per hour; that prior to the collision the barkentine was sail- 
ing free, with ail her canvas set, and her fore and aft sails on the 
starboard side; that up to the time the steamer blew her whistle 
and changed her course to starboard the barkentine kept on her 
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course, whatever it was; that the barkentinewas struck by the bow 
of the steamer somewhere near the cathead on the starboard side ; 
that the hour of collision was 8 .•40 or 8 ^S o'clock p. m. on the even- 
ing of December 27, 1899, and that the place of collision was about 
12 miles from Honolulu, at a point approximately E. J4 S. from that 
point. The fact that the vessels did collide, and without any par- 
ticular change of course by either until immediately prior to the 
collision, is strong prima facie évidence that they were proceeding 
in such a direction as to involve risk of collision. As said by the 
suprême court in the case of The Carroll, 8 Wall. 302, 305, 19 L. Ed. 
392: 

"The fact that the vessels dld collide explodes the theory that there was 
no rlsk of collision; and, besldes, why dld the mate port his helm, if, in hls 
judgment, there was no risk of itî He says tliis was dpne as soon as he 
saw the schooner. If so, he believed at the time the relations of the vessels 
to each other were such that they mlght collide, and the possibility of it is 
ail that Is required to charge the steamer, unless she caa establish that she 
was without fault." 

To overcome this prima facie case that the two vessels were pro- 
ceeding in such directions as to involve the risk of collision, appel- 
lants invoke a preliminary note to article 17 of the international 
rules relating to two sailing vessels approaching one another in such 
manner as to involve risk of collision. This note contains the fol- 
lowing suggestion: 

"Rlsk of collision can, when circumstances permit, be ascertained by care- 
fully watching the compass bearing of an approaching vessel. If the bearing 
does not appreclably change, such rlsk should be deemed to exist." 

Assuming that this note is a rule of navigation, and applicable 
to a vessel under steam approaching a vessel under sail, the appel- 
ants proceed to show from the testimony that the hghts afterwards 
identified as being those of the barkentine did change in their bear- 
ings to the steamer; that with respect to the observations made on 
the steamer the lights of the barkentine appeared first on the port 
bow; that they kept gradually changing to the right, crossing the 
bow of the steamer, and afterwards appearing on the starboard 
bow. From this évidence the appellants draw the conclusion that 
no risk of collision was apparent to the steamer up to the moment 
she blew her whistle and ported her helm. The objection to this 
conclusion is obvions. In the first place, the preliminary note is 
not a rule of navigation, but merely a suggestion of one method 
of determining a risk of collision from a particular compass bear- 
ing of an approaching vessel. It does not détermine or assume to 
suggest that ail other Compass bearings involve no risk of colli- 
sion, nor does it suggest the only method of determining a risk of 
collision under the conditions mentioned. Manifestly, vessels ap- 
proaching each other at about the same time on crossing courses, 
with compass bearings gradually changing, involve the risk of col- 
lision in the highest degree. It is only when the bearings alter 
quickly, and the vessels are a Considérable distance apàrt, that there 
is no risk of collision. In the second place, the only purpose of 
this conclusion is to show that up to the time the steamer blew 
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her whistle and ported her helm she was without fault. But, aside 
from the fact that the situation was one that does not justify any 
such conclusion, there is the further and still more serious diffi- 
culty that, where there is no risk of collision, a vessel that improp- 
erly alters her helm so as to bnng about a collision will be held 
to be in fault. Mars. Mar. Coll. (4th Ed.) p. 381. If, then, there 
was no risk of collision, as contended for by the appellants, at the 
time the steamer blew her whistle and ported her helm, it foUows 
as a necessary conséquence that in porting her helm she brought 
about the collision, and was in fault. It is évident, therefore, that 
the theory of the appellants as to the duty of the steamer under 
any of thèse circumstances disclosed by the évidence does not ex- 
cuse her from liability for the collision. It does not take into con- 
sidération the rule applicable to the whole situation, nor does it 
consider the fundamental rule of the sea, observed by admiralty 
courts ever since the employment of steam as a motive power for 
ships, that, where a sailing vessel and a steamer are proceeding 
in a direction that may involve collision, it is the duty of the sail- 
ing vessel to hold her course, and the duty of the steamer to keep 
out of the way, — a rule that is imperative, and admits of no option 
or choice. Spencer, Mar. Coll. § 89. 

But what was the course of the barkentine, as shown by the tes- 
timony? Were the steamer and barkentine approaching each other 
on crossing courses? Capt. John Piltz, master of the barkentine 
at the time of the collision, and one of the libelants herein, tes- 
tified that the barkentine was sailing free on a southwest course, 
and maintained that course to the time of the collision ; that it ap- 
peared to him that the steamer was sailing on a course E. j4 S. He 
States that he was on deck, on watch, and that there were also on 
duty at that thne the second mate, the man at the wheel, the look- 
out, and the man amidships; that the lookout reported a light on 
the starboard bow a few minutes after 8 o'clock p. m. ; that about 
8:25 p. m. the witness saw the red light of the steamer, and about 
8 :27 p. m. saw the green light also, both lights being visible at the 
same time ; that he took the bearings of the steamer at that time, 
and judged that she was coming towards the barkentine about E. 
Yz S., and was about 3 miles distant; that about 8:35 p. m. the green 
light alone became visible. In the judgment of this witness the 
barkentine crossed the course of the steamer about 8:30 p. m., 
just prior to the shutting ofï of the red light from his vision. From 
8:35 p. m. he continued to see the green Hght alone for three or 
four minutes. The steamer then blew one whistle, and changed 
its course to starboard, the collision occurring a minute or two 
later. It is his opinion that, if the steamer had not ported her 
helm, and changed her course immediately prior to the collision, 
no damage would hâve ensued, as the vessels would probably hâve 
cleared each other. Nelson, second mate of the barkentine, and 
who was on deck at the time, testified that the barkentine was sail- 
ing free on a southwest course; that he saw the steamer a little 
after 8 p. m., apparently coming right to the starboard side of the 
barkentine; that she was headed in a southeasterly direction; that 
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h^ saw both lights of the vessel for a few moments, and then could 
see only the green light; that when probably a half a mile off she 
appeared to head for the starboard quarter of the barkentine ; that 
ail at once she blew one whistle, and ported her helm, and then 
struck ,^he barkentine on the starboard bow. McDonald, wheel- 
rnan on duty on the barkentine at the time of the collision, testi- 
fied that he took the helm at 8 o'clock that evening, steering the 
barkentine on a southwest course, and continued that course ail 
of the time ; that a few minutes after 8 p. m. he saw a light on the 
starboard beam, which he could make out was a steamer, apparently 
steering E. by S. ; that he saw both red and green lights a little later, 
then lost the red light and saw the green hght plainly, and then, 
just before the colHsion, lost the green light, and saw the red light 
agaîn. This positive testimony as to the course of the barkentine 
is supported by the testimony of two expert witnesses, namely, J. 
R. Macaulay, a pilot in the port of Honolulu, and a seafaring man 
of many years' expérience, who testified that with the wind free 
a vessel coming through the Oahu or Molokai channel to the port 
of Honolulu would take a southwest course; and Daniel McNeill, 
a master mariner, who had traveled on the waters around the 
Hawaiian Islands for i8 years, who testified that the course of a 
barkentine coming through the Molokai or Oahu channel with a 
free wind would be southwest. The first ofificer of the steamer 
Claudine also testified that the regular course of a sailing vessel 
going through this channel was southwest. In further support of 
the testimony as to the southwest course of the barkentine may 
be noted the testimony as to the direction of the wind and the 
position of the sails at the time in question. Capt. Piltz, of the 
barkentine, testified that the wind was about E. by N. ; and Tor- 
stensen, the carpenter, stated that at 8 o'clock that evening, when 
he went below, the wind was about northeast. Nelson, the second 
mate, stated that the barkentine was running free on the port 
tack, with ail the sails pretty well stuck out on the starboard side. 
McDonald, the wheelman, also stated that the barkentine was run- 
ning free, with the main and mizzenmast booms to starboard. 

The appellants claim that the barkentine was not on a south- 
west course, and base this contention in part upon testimony elicited 
by propounding hypothetical questions to various expert witnesses, 
to the eflfect that a southwest course for the barkentine was not 
possible if the steamer's course was E. ?4 S., and the libelant, who 
was on the barkentine, saw, as he testifies, first the port light of 
the steamer, then both lights of the steamer for the space of nine 
minutes, and then the starboard light alone. The inference which 
the appellants appear to draw from this testimony is that, as the 
libelant was able to see both lights of the approaching steamer 
for the space of nine minutes, the barkentine was not crossing the 
bow of the steamer on a southwest course, but was approaching 
nearly head on. The first observation to be made with respect to 
the hypothetical question that brought out this testimony is that 
the witnesses were not informed as to the speed of the barken- 
tine during the nine minutes, and it is not clear how, in the absence 
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of such information, they were able to give expert testimony upon 
the subject. But the principal objection is that the estimate of time 
which the libelant made for his observation of both lights of the 
steamer cannot, under the circumstances, be considered as accurate 
or reliable, and cannot be made the basis of any inferences to re- 
but the positive testimony of witnesses as to the actual course of 
the vessel. A diagram showing the position of the tvi'o vessels 
at the time of the collision was also introduced, indicating that the 
course of the steamer at that instant of time was S. E., and the 
course of the barkentine was W. 54 N. to W. ^ N. A chart or 
diagram is also attached to appellants' brief, showing the course 
of the approaching vessels just prior to the coUision as claimed 
by the appellants. According to this chart, the course of the 
steamer was E. }i S., and the course of the barkentine was about 
W. J4 S. That the barkentine was not on either of thèse courses 
is sufïiciently established by the fact, as shown by the testimony, 
that the wind was either E. by N. or N. E., and the vessel was on 
a port tack. It is true that Nelson, the second mate of the bark- 
entine, testified that the wind was south and east, but he also tes- 
tified that the vessel was heading on a southwest course, sailing 
free with square yards. If the witness was correct as to the course 
of the vessel and her position before the wind, he was manifestly 
mistaken as to the direction of the wind; and Capt. Piltz so tes- 
tified when this testimony of the second mate was called to bis 
attention. Had the barkentine been sailing on a course either W. 
J4 S. or W. K N. or W. >4 N., and the wind E. by N. or N. E., 
she would hâve had the wind on her starboard quarter, and the port 
tack described in the testimony would hâve been impossible for a 
sailing vessel under headway. The port tack was, however, the 
proper sail to carry on a southwest course with the wind either north 
by east or northeast. 

There is still another feature attending appellants' conjectured 
course of the barkentine, which must not be overlooked. If it were 
established as a fact that the lights of the steamer were seen on 
board the barkentine for the space of nine minutes just prior to the 
collision, and that the barkentine was on a course that brought her 
end on, or nearly so, to the steamer, then the light of the barkentine 
that was observed on the steamer did not appreciably change its 
bearings during that time, and the risk of collision must be deemed 
to hâve existed, under the suggestion contained in the preliminary 
note to rule 17, invoked by the appellants in a branch of the argu- 
ment previously noticed, and it became the duty of the steamer, in 
that situation, to keep out of the way. It follows that the eflfort 
to establish a course for the barkentine other than that of south- 
west would not, under any of the supposed conditions, furnish a 
défense to the action, and, as that course has been satisfactorily 
established by the évidence, we are left to consider it with respect 
to the remaining aspect of the case. 

Did the steamer exercise due care and diligence to keep out of the 
way of the barkentine ? If the second mate, in charge of the steamer, 
saw the green light of the barkentine, no suiTicient excuse is shown for 
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failure to, keep oui of its way. The testimony of ten men on the bark- 
ejitine is that the side lights were hurning at the time of the coUision. 
The carpenter states that it was his duty to prépare the Hghts; that 
he did so on the night in question at the usual time, between 5 :30 and 
6 p. m,, and put them on deck at the front of the cabin; that Mc- 
Donald and one other man on watch at that time came and got the 
hghts; that he saw McDonald put the green light in its box, but 
did not notice who it was that put the red light in its place; that 
he saw it burning afterwards from the forecastle. McDonald, the 
man at the wheel at the time of the collision, recalled that he put 
out the çreen light, and stated that about twenty minutes before 
the collision he heard the captain ask the second mate if the lights 
were burning, and the reply was, "Yes." Nelson, the second mate, 
corroborâtes this testimony. He says that about a quarter of an 
hour before the steamer struck the barkentine he looked at the 
side lights of his vessel, and saw that they were burning brightly. 
The captain of the barkentine and several other witnesses, including 
the officer in charge of the steamer Claudine, testified that the 
green light was burning when the barkentine sank. It is admitted 
that such side lights could only be seen for a distance of about two 
miles on a clear night. Severd \yitnesses testified that it was rather 
a dark night, though clear. In such case, when the bright light be- 
came visible to the ofHcer in charge of the steamer, it certainly was 
incumbent upon him, in the exercise of careful seamanship, to give 
close attention to the light, and hâve his own vessel perfectly in 
command until it could be determined without doubt just what 
the approaching vessel was, and its direction. Did he do this ? From 
his own testimony it appears that he was second mate of the steamer 
upon that voyage; that he went on the bridge about 8:15 p. m., 
and that the only other person on deck was the quartermaster, 
who was at the wheel; that about half past 8 he saw a bright Hght 
ahead, bearing east, or three-quarters to half a point to port bow; 
that he at first thought it was the Molokai hght. It changed its 
bearing a little to starboard, and he watched it for fîve minutes 
or so. Then the quartermaster wished to be relieved, and the 
witness went a\vay for two minutes or so, to call the relief. When 
he returned to the bridge, the light was still moving starboard, and 
he said he thought it was a steamer, possibly, coming their way. 
He stated that at this time there were two lights, bright lights, 
close to each other. He watched them ofif and on for six or seven 
minutes, and, not seeing any side Hghts, concluded it was a steamer 
going the other way. He then left the bridge again to find the 
captain, as the quartermaster had not been relieved. When he 
returned, the lights looked to him about three-quarters of a point 
on the starboard bow, and he concluded that he would pass on 
the other side, and blow one whistle, to call the captain's attention. 
He blew one whistle. The captain then came up, and, when shown 
the light, said it must be a vessel going the other way, according 
to this vvittiess' testimony. He stated that the captain ordered the 
vessel tQ,keep on its course again. In the meantime the mate had 
come up, He, stepped forward to the scuttle, and said, "There is 
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a green lîght hard to starboard." McNeal, the second mate, said 
that he looked up to see what it was; that he could see nothing. 
He then walked over to the middle, and "ail of a sudden we seemed 
to be right on top of her." An order was given, "Hard to port ! Go 
round her bow!" but in an instant the vessels had collided. He 
also stated that when the boats were ordered made ready he went 
aft, and tried to hunt up the natives ; that they were scattered hère, 
there, and everywhere, but that after awhile he got enough together, 
and went off in one boat alongside the barkentine. This witness 
testified positively that the helm of the steamer was ported twice 
that evening, — once upon his orders before caUing the captain, and 
once later by the captain. Alexander Fisher, quartermaster of the 
steamer, and on duty at the wheel at the time, testified that he kept 
his course until he got orders from the second mate to "hard port," 
when he blew one blast of the whistle ; that in from 7 to 17 seconds 
irom that time he received the captain's order to starboard the helm, 
and put the helm to starboard; that in about 7 seconds from that 
time the collision occurred, and in the meantime no further orders 
were received by him. He knew nothing of the Hghts of the bark- 
entine, as he was watching his wheel only. William Weisbarth, 
captain of the steamer, testified that he left the vessel temporarily in 
charge of the second mate, McNeal, telling him to keep the vessel 
on the course E. % S., and went down into the cabin ; that when 
he heard the whistle blowing he went onto the bridge, and the 
second mate pointed out on the port bow a bright light; that for 
a while he could not make out what it was ; that he went to the 
compass, and found that the steamer was ofï her course about three 
points; that he told the second mate that the light was quite a 
ways ofï, and that the steamer had better be put back on her 
course; that he then gave the order "starboard" to the quarter- 
master. He stated that about this time the chief ofHcer said, "There 
is a green light," and he (the captain) saw the green light at about 
the same time, and could then see the vessel with the four masts 
standing out plainly, coming on almost end on to the steamer; 
that he then sang out to the quartermaster, "Hard over," and 
jumped to the telegraph, and gave the signal to the engineer to 
stop and back the steamer, but it was too late to prevent the colli- 
sion. He further testified that he thought it was possible to prevent 
the collision if the engine had been stopped at the time the second 
mate blew the whistle. J. W. McAllister, chief ofïicer of the steamer, 
testified that he was below when he heard the whistle blow, and 
immediately went on deck, to see what was the matter; that he 
went onto the bridge, and asked why the whistle was blown, and 
at that moment saw a light flash ahead abreast of the forerigging 
on the port side, and then said: "There is a green light. What 
are you doing on that side?" and that within 30 seconds the colli- 
sion occurred. 

The fédéral courts in early cases declared it to be the duty of a 
steamer, when the lights of an approaching vessel were fluctuat- 
ing, or for any reason there appeared to be uncertainty as to her 
course, to slacken its speed, and, if necessary, stop, neither pro- 
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ceeding nor changing its course until the course of tHe otHer ves- 
sel has been ascertained. Hoben v. The Westover (D. C.) 2 Fed. 
91 ; The State of Cahfornia, i C. C. A. 224, 49 Fed. 172; The Hunts- 
ville, 8 Blatchf. 228, Fed. Cas. No. 6,915. This duty has not been 
diminished, but strengthened and increased, by subséquent déci- 
sions ; the suprême court of the United States in the récent case of 
The New York, 175 U. S. 187, 207, 20 Sup. Ct. 67, 44 L. Ed. 126, 
after admonishing the vessel found to be in fault for not stopping 
and reversing when apprised of the nearness of an approaching 
vessel, stating in no uncertain terms that "the lesson that steam 
vessels must stop their engines in the présence of danger, or even 
of anticipated danger, is a hard one to learn ; but the failure to do 
so has been the cause of the condemnation of so many vessels that 
it would seem that thèse repeated admonitions must ultimately 
hâve some eflfect." This duty, as embodied in the international 
rules, specifically requires that every steam vessel which is directed 
by the rules to keep out of the way of another vessel shall, on ap- 
proaching her, if necessary, slacken her speed, or stop or reverse. 
The officer in charge of the steamer Claudine at the time of the 
collision in question did not slacken her speed, stop, or reverse the 
engines when the uncertainty of the barkentine's identity and di- 
rection became apparent to him. In fact, his actions at that time, 
from his own testimony, reflect grave doubts upon his ability to com- 
mand a steamer under such circumstances. For an officer to leave 
his vessel entirely without a lookout, especially when another ves- 
sel is known to be in the vicinity, is culpable négligence, and ap- 
proaches yery nearly the Une of reckless navigation. The im- 
portance of the lookout and the high degree of vigilance required 
of the person occupying that position on a vessel, is clearly stated 
by the United States suprême court in The Ariadne, 13 Wall. 475, 
478, 20 L. Ed. 542, 543, as foUows : 

"The duty of the lookout is of the hlghest importance. TTpon nothing else 
does the safety of those concerned so much dépend. A moment's négligence 
on his part may involve the loss of his vessel, with ail the property and the 
lives bf ail on board. The same conséquence may ensue to the vessel with 
vfhich hîs shall collide. In the performance of this duty the law requires 
Indefatigable càre and sleepless vigilance. * * * It is the duty of ail 
courts chargea with the administration of this branch of our jurisprudence 
to give it the fuUest effect wheneyer the circumstances are such as to eall 
for its application. Every doubt as to the performance of the duty, and the 
eflfect of nonperf ormance, ^ould be resolved agaihst the vessel sought to be 
Inculpated until she vindieates hersèlf by testimony conclusive to the con- 
trary." 

No déviation from this statement has been made by the suprême 
court in later cases (The Oregon, 158 U. S. 186, 193, 15 Sup. Ct. 
804, 39 L. Ed. 943), and it is therefore as binding to-day as when 
first made, 

The appellants seek to overcome the presumption qi négligence 
upon the part of the; officer in charge of the steamer by the con- 
tention that the colored lights of the barkentine were not visible 
to those on board the steamer. The only testimony in support of 
this contention is that of McNeal, the officer in charge, and that is 
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not clear and convincing, in its nature. His confused manner of tes- 
tifying, in connection with the lax methods and incorrect judg- 
ment exhibited by him, do not incline the court to accept his testi- 
mony as conclusively rebutting that given by the appellees to the 
efïect that such lights did exist and were properly burning. There 
is perfect unanimity on the part of the witnesses for the appellees 
upon that point, and nothing appearing to cast any suspicion upon 
the verity of their statements. Sufficient détails are given as to the 
préparation of the lights and their being placed in the proper places 
on that evening to warrant the conclusion, in the absence of con- 
vincing testimony to the contrary, that they were in place and burn- 
ing. 

It is further urged by the appellants that, if the lights were burn- 
ing upon the barkentine that evening, they were obscured from 
sight ahead by the arrangement of the sails. Much theoretical tes- 
timony was taken upon this point, in the endeavor to show that, 
the lights of the barkentine being carried in the spanker rigging, 
the sails extending over the rail would eut ofif the lights from the 
range of vision aheâd. As against this the appellees show that the 
barkentine was a new vessel, on her first voyage, from Eurêka to 
Newcastle, thence to Honolulu ; that she had been duly inspected 
by the United States inspector before leaving Eurêka in January, 
1899, ^^'^ given a certificate of seaworthiness. The captain of the 
barkentine testifîed positively that the ship did not and could not 
carry her booms over the rails, and Campbell, the lookout on duty 
at the time of the collision, testified that he could see the side 
lights from the forecastle head as he walked across. If he is to be 
believed, it is évident that the lights could be seen straight ahead un- 
der the foresail. Mère theoretical contentions are not to be ac- 
cepted against positive testimony of eyewitnesses, unless circum- 
stances are shown to discrédit the truth of such testimony. Such 
showing has not been made hère. And, as is stated by Judge 
Thomas in The Gâte City (D. C.) 90 Fed. 314, 3i7,^a case involv- 
ing a similar state of facts in many particulars, — it is not a reason- 
able presumption that a sailing vessel would so adjust her sails 
as to obscure her light, upon whose appearance her own safety and 
the safety of other vessels might dépend. Moreover, the mate of 
the steamer, coming on deck just prior to the collision, saw the 
green light of the barkentine at once. It is conceded that the 
barkentine had not changed her course, and the steamer had but 
just been given the order to change hers. It would seem, there- 
fore, that the green Hght must hâve been visible to those on the 
steamer for some time before, if proper attention had been given 
to it. 

The conclusion is unavoidable that the ofRcer in charge of the 
steamer conspicuously failed to see what he ought to hâve seen, 
and, consequently, to direct properly the steamer's course. The lia- 
bility therefore rests upon the appellants. 

The decree of the district court is afïirmed. 
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MAHON V. SOMEKS et aL 

(Circuit Court, N. D. Ohlo, B. D. Aprll 15, 1901.) 

REMOvai, ov Causes— DivBBsiTT of Citizenship— Joindbb oir Unnecessart 
Paktibs. 

Plalntlff brought an action In a state court against a domestlc part- 
nerjslilp and a corporation of another state to recover damages for breach 
of contract. The pétition alleged that plaintiff contraeted vvith the part- 
nershlp for a quantity of coal for future dellvery; that after part per- 
formance the partnership was absorbed by the corporation, which as- 
sumed, the contract wlth plalntifC's consent; that after making some 
dellvertes thereunder the corporation repudiated the contract, and re- 
fused further performance when demanded. A second count alleged 
that such refusal-vras due to a comblnation between the corporation 
and others to enhance the price of coal, in violation of a state statute, by 
the provisions of which plalntlfC was entitled to recover punitive dam- 
ages. Éeld, that the pétition stated but a single cause of action, which 
was the breach of the contract; that the statute pleaded did not affect 
the character of the action, v?hich remained a civil action for damages, 
but jherely enhanced the damages recoverable; that by reason of the 
iiovatlon pleaded the members of the partnership were not necessary nor 
proper parties, and the cause was removable by the corporation défend- 
ant» 

On Motion to Reraand to State Court. 

Foran, McTighe & Baker, for plaintiff. 

Squire, Sanders & Dempsey, fôr Pittsburgh Coal Co. 

WING, District Judge. In this suit the cause of action disclosed 
by the pétition is a contract entered into between the plaintiff and 
J. H. Somefs and C. W. Somers, trading and doing business as the 
J. H. Somers Fuel Company, a partnership, for the delivery by the 
latter of a certain amount of coal at a stipulated price ; that after 
such contract had been to a certain extent performed, the Pittsburgh 
Coal Company, a corporation and a citizen of the state of Pennsyl- 
vania, assumed the further performance of the contract, by and 
with the assent of the plaintiff. The pétition states that the plain- 
tiff "was informed that from and after this ist day of November, 
1899, the contract entered into by and between him and J. H. 
Somers Fuel Company would be assumed, carried out, and exe- 
cuted by the Pittsburgh Coal Company, which had absorbed J. H. 
Somers Fuel Company, succeeded to ail its rights and properties, 
and assumed ail of its contracts and obligations; and the plaintiff 
says that he assented to the assumption of his contract by the Pitts- 
burgh Coal Company," and that thereafter the Pittsburgh Coal Com- 
pany shipped a certain amount of coal, in accordance with the terms 
of said contract; that on November 11, 1899, the Pittsburgh Coal 
Company repudiated the said contract, and refused to perform it, 
and denied that they were bound thereby; and that although the 
plaintiff has frequently requested the défendants, the Pittsburgh 
Coal Company and J. H. Somers Fuel Company, to carry out the 

» Diverse citizenshlp as ground of fédéral jurisdictlon, see notes to Shipp 
V. Williams, 10 C. 0. A. 249; Mason v. Dullagham, 27 0. C A. 298; Emigra- 
tion Co. V. Gallegos, 32 C. 0. A. 479, par. t. 
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contract, they hâve refused; and plaintiff says that he is informed 
and believes that the J. H. Somers Fuel Company informed the 
Pittsburgh Coal Company of its contract with this plaintiff, and that 
the Pittsburgh Coal Company assumed and accepted the contract 
of the J. H. Somers Fuel Company as its own contract with this 
plaintiff, and that, after partly performing, it has refused further 
to perform. It is further stated in the pétition that, by reason of 
this refusai to furnish him coal, he was obliged to buy coal in the 
market at a higher price than that named in the contract, to fulfill 
obligations which he had entered into upon the faith that such 
original contract would be kept and performed. 

Thèse allégations disclose that a contract existed between the 
plaintiff and the Pittsburgh Coal Company by novation. The orig- 
inal contract between the plaintiff and the J. H. Somers Fuel Com- 
pany was assumed by the Pittsburgh Coal Company with the as- 
sent of the plaintiff. This would operate as a release of the J. H. 
Somers Fuel Company. The right of action, then, would be for 
damages for the failure of the Pittsburgh Coal Company to do 
that which it was bound to do by the contract. 

As a second cause of action, it is alleged that the breach of the 
contract to deliver coal, sued upon, was occasioned by a combina- 
tion entered into by the défendants and others for the purpose of 
enhancing the price of coal, and that, by reason of the acts of the 
défendants, the plaintiff is entitled to recover more than compensa- 
tory damages, in accordance with the terms of an act of the législa- 
ture of the State of Ohio of April 19, 1898. There is but a single 
cause of action set forth in the whole pétition, to wit, the breach 
of a contract to deliver coal, and résultant damage. The right, 
whether by common law or by statute, to recover punitive damages, 
does not deprive the case of its character as an action of a civil 
nature. So far as the statute referred to affects this case, it is only 
to prescribe a différent measure of damages recoverable by one 
injured. J. H. Somers and C. W. Somers, doing business as the 
J. H. Somers Fuel Company, are neither necessary nor proper par- 
ties, as appears by the allégations of the pétition. At ail events, 
the first cause of action set forth is a separable cause of action, 
in which the Pittsburgh Coal Company is alone concerned as de- 
fendant. The fact that by the second cause of action there is at- 
tempted to be recovered a greater amount of damages than could 
be recovered in the absence of the statute does not prevent removal. 

The motion to remand is overruled. 



COLLINS V. CITY OF ASHLAND. 

(District Court, E. D. Kentucky. December 14, 1901.) 

1. JuRisDiCTiON OF Fédéral Courts— Divkbsitt of Citizknship. 

If dlversity of citizenship exists at the tlme suit is brought in a fédéral 
court, jurlsdictlon wlll not be ousted by the fact that plaintiff has slnce 
become a citizen of the same state as defendant.i 

1 Diverse citizenship as ground of fédéral Jurlsdictlon, see notes to Shlpp 
V. Williams, 10 0. C. A. 249; Mason v. Dullagham, 27 C. C A. 298. 
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5. BAMEr^CiTi!!E»sHip— Domicile AS Distinguished from Bbsidencb. 

'A ulftintlff's citizenslilp, for the purposes of the Jurisdlctlon o£ a fédéral 
courir, dépends upon hls domicile, whicli is a différent thing f rom his 
résidence, and may be in a dlfferçnt state. 

8. Sam?;— BuKDBN of Pboof as to Citizbkship. 

Where a pétition allèges the neeessary diverse cltizensWp to give the 
court jurisdlctlon, the burden of alleging and proving that plaintiff was 
a citizen of the; same state as défendant, to def eat the jurisdlctlon, rests 
upon the défendant; but proof that he reslded in such state at the time 
the action was brought is sufflclent prima faciè, and shifts to plaintiff 
thé burden of showing that his domicilej and conséquent eitizenshlp, 
was Ilôt the same as his résidence. 

4. DoMiciiiE— Change of Residbncb-^Intbht. 

Aperson does not lose his don»lcile and eitizenshlp in one state by 
reniovlng to another to réside temporarily, and with the Intention of re- 
tùrning to his former résidence at a deflnite time in the future. 

6. Same— Evidence of Intention. 

Upon the question of a person's intention in changlng his résidence, 
as affecting his domicile, whlle his actions are the best évidence, his own 
testimony may be consldered, aijd wlll be controlling, where it is not 
Inconsistent with his actions or déclarations. 

6. JUHISDICtiON OF FEDBBAIi COUBTS— CiTIZENSHIP OF PlaINTIFP— EVIDENCE OF 

Chanoe OF Domicile. 

Plaintiff In an action In k fédéral court against a clty in Kentucky 
alleged that he was a citizen of Ohlo when the action was commenced. 
On a plea traverslng such allégation, and alleging that he was a citizen 
of Kéntuclcy, the évidence showed that he was a native of Ohio, and 
until three months bef ore the action was brought had always reslded 
there, except for two temporary removals, after each of whieh he had 
returnéd; that he worked in défendant clty, but owned a house across 
tïie rlyer* In Ohlo, where he reslded until October before the action was 
brought, in January, when he reïnoyed across the river into Kentucky, 
as hé tèstlfled, to be ne'arér his woifk during the winter, and with the 
intention of returnlng in the sprlng. He dld not In fact return in the 
spriug after the action was commenced, but gave satisfactory reasons 
for not doing so, and tèstlfled that It had ever since been his intention 
to return the following sprlng. He retained his house in Ohio, and 
voted tliere In thé fall after his rémoval, and had never voted in Ken- 
tucliy. : feeW, that such évidence was Insufficient to show a change of 
domicile, to def eat the jurisdiction of the court. 

At Law. Oli plea to jurisdiction. 

D. W. Steele,Jr., for plaintiff. 
Procter jK, Âlalin, for défendant, 

COCHRAH, District Judge. This action was brought on the i8th 
day of January, 190 1, by the plaintiff, Edward T. Collins, who allèges 
in his pétition that he was th^n à citizen and résident of the county 
of Lawrence and state of Ohio, against the city of Ashland, a muni- 
cipal corporation of this state, to recover damages for personal in- 
juries. The défendant has fîled a plea to the jurisdiction of the court, 
in which it dénies that the plaintiff, at the time this suit was brought, 
was a citizen ër résident of the state of Ohio, and allèges that he was 
at that time,; and long prior thereto had been, a citizen and résident 
ofthe state àf Kentucky. The plaintiff has filed a rçply to this plea, 
denying the àllëgîttioii that he was then a citizen and résident of the 
state of Kentucky- This plea has been submitted to the court for 
trial upon the pleadings, and upon proof taken by dépositions. From 
that proof this stâte of facts appears: In September or October, 
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1900, the plaintiff, with his family, was residing in Perry township, 
Lawrence county, Ohio, upon a place containing about five acres, 
which he had previously purchased a year or so before, and where he 
had been continuously residing from the time of his purchase. At 
that time he moved with his family and household goods to the city 
of Ashland, Ky., and he has continued to réside there ever since. 
He has been employed during that time at the Clinton Firebrick 
Works, located in that city. He still owns the place in Ohio before 
referred to. The plaintiff seems to hâve been born in the state of 
Ohio, and to hâve lived there ever since, except for the time above 
mentioned, for a portion of time in the year 1894, and from Novem- 
ber, 1896, to June, 1898, during which two earlier periods he resided 
in the city of Ashland with his family, and was employed there since 
September or October, 1900. During the period from November, 
1896, to June, 1898, while living in Ashland, he paid a poil tax to the 
city. He is past 30 years of âge, and has always voted in Lawrence 
county, Ohio. He voted there at the November élection, 1900, and 
at the November élection, 1899. He did not vote in November, 

1901. He has never voted in Ashland, Ky., or at any other place than 
in Lawrence county, Ohio. He testifies positively and distinctly that 
he has ail his life claimed Lawrence county, Ohio, as his home, and 
that his résidence in the city of Ashland at the times above stated was 
merely temporary. He states that when he moved with his family 
to Ashland in September or October, 1900, he then had the intention 
of returning in the spring to Lawrence county, Ohio ; that he did 
not return in accordance with his intention, because the tenant to 
whom he had rented the place in the meantime until the ist of March, 
1901, was not willing to give up possession, but that really he would 
not hâve returned at that time anyhow, because he owed some debts 
in the city of Ashland, and he feared that, if he attempted to move 
away, his creditors might attach his goods ; and that it is his présent 
intention to return there next spring. He states that he paid the 
poil tax above referred to because he thought he was compelled to 
do so. 

The question in this .case is as to the citizenship of the plaintifif at 
the time this suit w^as brought, in January, 1901. It is entirely im- 
material that the plaintiff may hâve acquired citizenship in Kentucky 
since, on account of what may hâve transpired since; for it is well 
settled that, if diverse citizenship exists at the time suit is brought, 
jurisdiction will not be ousted by the fact that it is donc away with 
after suit is brought. This is so decided in Sait Co. v. Brigel, 30 
C. C. A. 415, 86 Fed. 818, and in Louisville, N. A. & C. R. Co. v. 
Louisville Trust Co., 174 U. S. 552, 19 Sup. Ct. 817, 43 L. Ed. 1081. 
The sole value, therefore, of what has transpired since this suit was 
brought, is its bearing, if any, upon the question of citizenship at 
that time. Citizenship dépends upon domicile, and, as domicile and 
résidence are two différent things, it follows that citizenship is not 
determined by résidence. In the case of Sharon v. Hill (C. C.) 26 
Fed. 337, Deady, J., said: 

" 'Citizenship' and 'résidence,' as has often been declared by the courts, 
are not conTcrtible terms." 
112 F.— 12 
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And in the case of McDonald v. Flour Mills' Co. (C. C.) 31 Fed. 
577, Deady, J., said : 

"A person inay be a citizen of one state or country, and réside for the tlme 
being in another." 

The bufden of showing thatplaintifï's domicile and conséquent 
citizenship was in Kentucky, and not in Ohio, as alleged in the péti- 
tion, was on défendant. In the case of Association v. Sparks, 28 
C. C. A. 399, 83 Fed. 225, Riner, J., said : 

"It 18 the well-settled raie in the fédéral courts that when the plaintiff's 
pétition, as In thls case, sets ont the necessary diverse citizenship of the 
parties, thç burden of both allégation and proof rests upon the party who 
seeks to defeat it" 

But though the ultimate fact to be determined is domicile, and 
conséquent citizenship, and not résidence, yet the latter fact is evi- 
dential of the former. It is prima facie évidence of it, and, nothing 
else appearing, shifts the burden of évidence to the plaintiff. In the 
case of Anderson v. Watts, 138 U. S. 694, 11 Sup. Ct. 449, 34 L. Ed. 
1078, Mr. Chief Justice Fuller said: 

"The place TChere a pèrson llves is taken to be his domicile until facts 
adduced establish the contrary." 

And in the case of McDonald v. Flour Mills' Co., supra, Deady, J., 
said : 

"And whlle résidence, as a fact, is prima facle évidence of citizenship, it 
Is not conclusive of the queetlon." 

The burden of évidence was thérefore on the plaintiff to show that 
his domicile, and conséquent citizenship, was not the same as his rési- 
dence, at the time suit was brought. This he could do, as it is some- 
times put, by showing that it was not his intention when he changed 
his résidence from Ohio to Kentucky, in September or October, 1900, 
or whilst lie resided in the latter state, up to the time the suit was 
brought, to make that his permanent home, but that, on the contrary, 
it was his intention to réside there only temporarily, and thereafter 
to return to Ohio. In the case of Raiiroad Co. v. CarroU, 28 C. C. A. 
207, 84 Fed. 772, Pardee, Circuit Judge, said : 

"The défendant in error merely changed his résidence temporarily wlthout 
affectlng a change of domicile, and whlle a1>sent In Mississippi he was 
simply a sojournier, there being no flxed intention to remain. The anlmp 
manendi veas vcantlng, wlthout which a change of domicile may not be ac- 
compllshed. The act of removal, and the intention to remain in the new 
place of abode, must both concur to effect a change of domicile; and, if 
elther of thèse ingrédients be lacking, the old domicile simply remains, and 
the new one is not acqulred." 

See, also, the case of Caldwell v. Firth, 33 C. C. A. 439, 91 Fed. 

177- 

But it is better to say that it is necessary for him to show, also, 
that it was not his intention to remain in Kentucky an indeiînite time, 
but to return therefrom to Ohio at some definite time. In the case 
of Morris v. Gilmer, 129 U. S. 315, 9 Sup, Ct. 289, 32 L. Ed. 690, Mr. 
Justice Gray said : 

"He went to Tennessee wlthout any présent Intention to remaln there 
permanently or for an Indeflnlte tlme^ but with the présent Intention to 
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return to Alabama as soon as he could do so without def eating the Jurisdic- 
tlon of the fédéral court to détermine his new suit. He was therefore a 
mère séjourner in the former state when thls suit was brought" 

This is in accordance with the requirement of section 2946, subd. 6, 
St. Ohio, which is as follows : 

"If a person remove to another state with an intention of remaiuing there 
an Indefinite time and as a place of présent résidence, he shall be con- 
sidered to hâve lost hls résidence In this state, notwithstanding he may 
entertain an intention to retum at some future period." 

The vital question, then, for détermination in this case, is, what was 
the intention of the plaintifï at the time he changed his résidence, in 
September or October, 1900, up to the time of his bringing this suit, 
with référence thereto? Did he intend to réside permanently or 
for an indefinite length of time in Kentucky, or did he intend only 
to réside there temporarily, and to return to Ohio at a defînite time ? 
Now, it is true that in determining this question the actions of the 
plaintifif are the best évidence of his intention. As stated by Mr. 
Justice McLean in the case of Shelton v. Tiffin, 6 How. 163, 12 
L. Ed. 387: 

"On a change of domicile from one state to another, citizenship may dé- 
pend upon the intention of the individual, but this intention may be shown 
more satisfactorily by acts than déclarations. An exercise of the right of 
suffrage Is conclusive on the subject" 

But in determining the question of intention the courts are not 
limited alone to the acts and déclarations of the party whose citizen- 
ship is in question. It has a right to consider his own testimony as to 
his intentions, and such testimony in this particular will be xon- 
trolling, unless negatived by his acts or déclarations proven in the 
case. In the case of Kemna v. Brockhaus (C. C.) 5 Fed. 762, Dyer, 
District Judge, said: 

"It is true, as assumed, that Intention is to be collected from acts, and 
therefore It is not compétent for a party to prove hls own déclarations of 
intention, made, before any acts donc, in order to give character to hls sub- 
séquent acts; but where acts hâve been donc, such as actual removal from 
one place to another, it Is, as I understand, compétent, in a case llke thls, 
for the party to testify to his purpose and intention as connected with those 
acts, when they are brought In question, preclsely as, in a case where fraud 
is charged, an actor in a transaction may be asked dlrectly whether any 
fraud was Intended. It is, of course, the duty of the court in such cases to 
scrutinlze the acts to see if they correspond with the alleged purpose." 

And in the case of Sharon v. Hill, Deady, J., said : 

"The résidence and intent must coexist and correspond; and though, under 
ordlnary circumstances, the former may be sufflcient évidence of the latter, 
it is not conclusive, and the contrafy may always be shown; and when 
the question of citizenship tums on the intention with which a person has 
reslded in a particular state, hls own testimony, under ordlnary circum- 
stances, is entltled to great weight on the point" 

The plaintifï, as heretofore stated, testiiied that his résidence in 
Ashland was only temporary, and that his intention at the time of his 
removal, in September or October, 1900, and up to the bringing of 
the suit, had been to return to Ohio in the spring. This is borne out 
by the significant fact that after his removal in November, 1900, he 
voted in Ohio. Tending in the same direction are the facts that he 
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was born and raised in Ohio, and had lived there ail his life, except 
the three short periods above mentioned ; that after each of the two 
first periods of résidence in Ashland he had returned to Ohio; and 
tha.t after his last removal he retained the ownership of the place 
where he was then living. There are no déclarations on his part 
proven which négative his testimony as to his intention. Nor do any 
of the acts on his part hâve such efïect. The fact that he did not 
return in the spring is explained, as above indicated, and he swears 
that it is his présent intention to return next spring. Counsel sug- 
gest that his statement that he did ïiot return in the spring because 
of fear that his creditors might attach his goods indicates that he 
claimed citizenship in Kentucky, and benefit of its exemption laws, 
and was under the impression that if he undertook to remove to 
Ohio he would lose his exemptions. We do not think such an infer- 
ence can be drawn therefrôm. It indicates nothing as to what he 
thought as to his citizenship or exemptions. The fact that his credit- 
ors might regard it as an attempt to évade his debts, and annoy him 
with attachments, is sufficient to account for his fear. The fact that 
his place of working and earning a living was in Ashland does not 
rebut the idea of his former intention to return to Ohio last spring, 
or of his présent intention to return there néxt spring. The place 
in Ohio where he lived was opposite Ashland, and it was possible for 
him to work in Ashland and live in Ohio ; and he testified that his 
object in moving to Ashland in fall of 1900 until last spring was to 
save the walk, and to be continuously at work during the winter. 
During the time that he lived in Ohio between his présent résidence 
in Ashland and the one just before it, he worked in Ashland, as he 
is now doing. 

For thèse reasons, it must be held that plaintiff was a sojourner 
in, and not a citizen of, Kentucky when this suit was brought. The 
plea to the jurisdiction of the court is overruled. 



SCOTT V. CHOCTAW, O. & G. E. CO. et al. 

(District Court, W. D. Artansas, Ft Smith Division. December 19, 1901.) 

1. Removal of Causes— Fédéral Question— Allégations in Pleadings. 

It is not essential, to give a défendant the right of removal on the 
ground that it Is a corporation organized under an act of congress, that 
such fact should api>ear from the complalnt, but It may be shown by 
the pétition for removal; especlally where the complalnt falls to allège 
whethe^ the défendant Is a fédéral or a ?tate corporation. 

8. SaME — DiVBRSITY OF CiTIZBNSHIP — FEDERAL CORPORATION. 

A défendant corporation, organized under a law of the United States, 
cannot remove the cause on the ground that it is a suit between citizen» 
of différent states.i 

8. Samh— FEDERAL Question— Sepabablb Controvbrst. 

Where It Is sought to remove a suit on the ground that It arlses undei 
the constitution or laws of the United States, ail the défendants, If 
more than one, must joln lu the pétition; one of two défendants cannot 

ï Diverse citizenship as ground of fédéral jurisdiction, see notes to Shlpp 
▼. Williams, 10 C. C. A. 249, and Mason v. Dullagham, 27 O. 0. A. 298. 
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remove on the ground that it Is a fédéral corporation, and that there 
is a separable controversy.2 

At Law. On motion to remand to state court. 

Mechem & Bryant, for plaintiff. 

J. W. McLoud and E. B. Pierce, for défendant Choctaw, O. & G. 
R. Co. 

ROGERS, District Judge. This is a joint action, brought in the 
Logan county circuit court, Southern district, against the above- 
named défendants. The Choctaw, Oklahoma & Gulf Railroad Com- 
pany is a corporation organized under the laws of congress. The 
Choctaw, Oklahoma & Memphis Railroad Company is a corporation 
organized under the laws of the state of Arkansas. The Choctaw, 
Oklahoma & Gulf Railroad Company, in apt time and in due form, 
filed its pétition for the removal of the case into the circuit court of 
the United States for the Ft. Smith division of the Western district 
of Arkansas, and filed the bond required by law, and an order of 
removal was made by the state circuit court. The Choctaw, Okla- 
homa Sz Memphis Railroad Company did not join in the proceed- 
ings for removal. The removal was sought upon the ground that 
there was a separable controversy between the plaintiff and the 
Choctaw, Oklahoma & Gulf Railroad Company, which alone filed 
its pétition for removal, and that the suit arose under the laws of 
the United States, because said last-named corporation was organ- 
ized under and by virtue of the provisions of an act of congress of 
the United States. The plaintiiif appeared in this court, and moved 
to remand for want of jurisdiction. Two questions were raised and 
discussed at the hearing. Plaintiff insisted that, upon the authority 
of Railroad Co. v. Skottowe, 162 U. S. 490, 16 Sup. Ct. 869, 40 L. 
Ed. 1048, approved in Walker v. Collins, 167 U. S. 57, 17 Sup. Ct. 
738, 42 L. Ed. 76; Galveston, H. & S. A. Ry. Co. v. Texas, 170 
U. S. 226, 18 Sup. Ct. 603, 42 L. Ed. 1017, and Houston & T. C. 
R. Co. V. Texas, 177 U. S. 66, 20 Sup. Ct. 545, 44 E. Ed. 672, the 
case was not removable, because no fédéral question, nor the fédéral 
character of the railroad company, appeared from the complaint in 
the action, and that it was necessary for one of thèse two things to ap- 
pear, in order to confer jurisdiction on this court. This proposition 
was combated by the défendant, upon the authority of Railway Co. 
V. Cody, 166 U. S. 606, 17 Sup. Ct. 703, 41 L. Ed. 1132. In the Cody 
Case, supra, the plaintifï alleged the Texas & Pacific Railway Com- 
pany to be "a private corporation, created and existing under the 
laws of the state of Texas," and that "défendant owns and opérâtes 
a line of railway extending into and running through" Tarrant 
county, Tex. The Texas & Pacific Railway Company, in its pétition 
for removal, alleged that it was a corporation organized "under and 
by virtue of certain acts of congress of the United States," setting 
forth the acts of congress by title and date. In the case at bar the 
plaintiff does not allège in his complaint whether the Choctaw, Ok- 

2 Separable controversy, see notes to Robbins v. BUenbogen, 18 C. 0. A. 
86; Mecke v. Minerai Co., 35 O. C. A. 155. 
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îailbmà & GuK Railroad Company is a corporation organized tinder 
the laws of any state, or under any act of congress, but simply, in 
substance, that it is a corporation operating a line of railroad in 
Arkansas. It will be seen, therefore, that the case at bar is a much 
stronger case in behalf of the défendant company than the Cody 
Case, because in the Cody Case the complaint made an erroneous 
statement as to the organization of the Texas & Pacific Railway 
Company, while in the case at baf there is a failure to allège under 
what laws the Choctaw, Oklahoma & Gulf Railroad Company was 
incorporated. In the Cody Case the suprême court say : 

"No motloii to remand was made, nor was the proprlety of the removal 
questloned in any way. Possibly the pleader dld not intend to deny the 
fédéral character of the company; but, whether so or not, no issue was or 
could be made as to the source of Its corporate existence." 

The circuit court, having retained jurisdiction of that case and 
tried it, the judgment Avas afHrmed by the suprême court of the 
United States, and the court say in that case that the décision in the 
Skottowe Case, supra, relied on by défendant, is in harmony with 
the views expressed by the court in the Cody Case. The cases 
which foUow the vSkotto^Ve Case^ cited above, do not expressly over- 
rule the Cody Case, and none of them involve the character of the 
corporation, which was the précise question involved in the Cody 
Case. I conclude, therefore, that the plaintifï's contention on this 
point is erroneous. 

The plaintifï's second contention is that this is a case the removal 
of which can be sustained only upon the ground that there is a féd- 
éral question involved, and not on the ground of diverse citizenship, 
for the reason that the Choctaw, Oklahoma & Gulf Railroad is not 
a citizen of any state, but is a fédéral corporation, and that, in that 
class of cases, a removal can only be had where ail the défendants 
join in the pétition. The court is of opinion that this contention 
is upheld by the case of Railway Co. v. Martin, 178 U. S. 245, 20 
Sup. Ct. 854, 44 L. Ed. 1055, wherein the court say: 

"It thus appears on the face of the statute that if a suit arises under the 
constitution or laws of the United States, or if it is a suit between citizen» 
of différent states, the défendant, if there be but one, may remove, or the 
défendants, if there be more than one; but where the suit is between citi- 
zens of différent states, and there Is a separable controv«"sy, then either 
oEe or more of the défendants may remove." 

In the case at bar the suit is not between citizens of différent 
states, because one of the défendants is a fédéral corporation and 
the other a state corporation. If removed at ail, it must be removed 
because of the fédéral character of the corporation petïtioning for 
the removal, but, as seen from the above quotation, in that class 
of cases ail the défendants must join, which was not done in the case 
at bar. The motion to remand, therefore, must be sustained. 
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TOWN OF "WATERTOWN V. GEEAVES. 

(Olrcalt Court of Appeals, First Circuit December 3, 1901.) 

No. 377. 

1. jDBrSDICTION OF FEDERAI, COURT— ClTIZENSHIP— MaRRIED WoMAN. 

While as a gênerai doctrine the domicile of the husband is by law that 
of the -mite, there Is an exception where a married woman has been un- 
lawfully deserted by lier husband, who has gone to parts uuknown and 
ceased to provide for her support, and In such case she may establlsh a 
separate domicile, and may acquire citlzenshlp In another state for the 
purposes of the jurisdiction of a fédéral court, when the right to acquire 
citlzenshlp therein under such circumstances Is recognized by the law of 
such State, i 

2. Municipal Corporations — Depbotive Sidewalk — Action for In jury. 

In an action to recover for Injuries caused by falllng on a sidewalk 
alleged to hâve been détective, the question whether the clty was 
négligent in permltting a portion of the walk In thlckly-settled locality 
to Project above the adjoinlng walk for three inches, where there was 
évidence that It has been In such condition for six months, was one for 
the jury. 

8. CONTRIBUTORT NEGLIGENCE— BCRDEN OF PrOOF. 

By the settled practlce of the fédéral courts, the burden of proving con- 
tributory négligence rests upon the défendant. 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

William A. Abbott (John E. Abbott, on the brief), for plaintifï in 
error. 

Edward H. Pierce, for défendant in error. 

Before PUTNAM, Circuit Judge, and WEBB and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This writ of error is brought to review 
the rulings of the circuit court for the district of Massachusetts in an 
action of tort for the recovery of damages for injuries caused by a 
defective sidewalk. 

The first question to be considered is that of jurisdiction. The 
plaintifï below sued as a citizen of Rhode Island. It is contended for 
the town that upon the évidence the plaintiff below was not a citizen 
of Rhode Island, and that the court erred in the instructions to the 
jury as to the right of a married woman, deserted by her husband, 
to establish an independent domicile. 

That the plaintifif below went to Rhode Island before the date 
of the writ, April 3, 1900, with the intention of living there perma- 
nently, must be taken as a fact established by a spécial finding of the 
jury. Other relevant facts are that the plaintiff and her husband re- 
sided together at Lowell, Mass., and were citizens of that state until 
some time in 1892 or 1893, when her husband deserted her, and has 
never since lived in Lowell or contributed to her support ; that she 

1 Diverse citlzenshlp as ground of fédéral Jurisdiction, see notes to Shipp 
V. Williams, 10 O. C. A. 2i9, Mason v. DuUagham, 27 C. C. A. 298, and Emi- 
gration Oo. V. Gallegos, 32 C. C. A. 479, par. v. 
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lias not seen or heard from him since, and that at the date of trial 
she did not know whether he was alive or dead ; that she never had 
procured a divorce, and, so far as she knew, her husband had never 
made application for a divorce. The record contains no évidence of 
the circumstances under which the husband of the plaintifï below 
deserted her; but, inasmuch as it is the ordinary duty of the hus- 
band to abide with the family, there is, in the présent case, a suf- 
ficient presumption that the wife was guilty of no fault, in the absence 
of any suggestion to the contrary based on the évidence. The évi- 
dence was insufficient to establish a presumption of death. Neither 
was there any évidence that the husband had left the state of Massa- 
chusetts, or had changed the citizenship which he had at the date of 
désertion. It.appeared that the plaintifï was obliged to support her- 
self by her own exertions. 
The third assignraent of error is as foUows : 

"The court erred In instmctlng the jury that, whlle the gênerai rule of law 
Is that the domicile and clflzenship of a wlf e f ollow that of her husband, still. 
If a husband déserts hls Wlfe, as there Is évidence tendlng to show was the 
fact in this case, the wife's domicile would not necessarily follow that of her 
husband; that plaintlff might acquire a domicile and citizenship in Bhode 
Island, Independeût of that of her husband, if he were livlng; that if the 
husband deserted hls wife and abandoned hls résidence, and went to parts 
■ unkno'wrn, and there remained for years -without having any communication 
■with hls wïfe, and without making any contrlb«tion to her support, the wife 
had the right to acquire a domicile and citizenship, if she choose so to do, 
in a place différent from that of the domicile and citizenship of her husband 
at the time lie deserted her, or from the place of the domicile or citizenship 
of the husband after such désertion." 

It is well settled that each state has the right to détermine the 
civil status and capacities of its inhabitants. Pennoyer v. Neff, 95 
U. S. 714, 722, 24 L. Ed. 565 ; Hekking v. Pfaff (C. C.) 82 Fed. 403. 

An examination of the décisions of the suprême court of Rhode 
Island upon the question of the right of a deserted wife to establish 
for herself an independent domicile satisfîes us that there was no 
error; in the instructions above set forth. 

In Ditson v. Ditson, 4 R. I. 87 (a leading case in this country ; see 
Atherton v. Atherton, 181 U. S. 166, 21 Sup. Ct. 544, 45 L. Ed. 794), 
Chief Justice Ames said, on page 107: 

"Although, as a gênerai doctrine; the domicile of the husband is, by law, 
that of the wife, yet when he commits an offense, or is guilty of such derelic- 
tion of duty in the relation as entltles her to hâve It either partially or 
totally dlssolved, she not only may, but must, to avold côndonation, estab- 
lish a separate domicile of lier own. This she may establish — nay, when 
deserted or eompelled to leave her husband, necessity frequently compels 
her to establish — ^in a différent judiclal or state jurlsdiction than that of her 
husband,,, açeordlng to the résidence of her family or frlends. Under such 
circumstances she gains, and is entltled to gain, for the purposes of jm-is- 
diction, à domicile of her own, and, especially if a native of the state to 
which she Aies for refuge, is, upon familiar prlneiples, readily redintegrated 
in her old domicile." 

The court says also: 

"Whatever was the former domicile of the petitioner, we are satisfied that 
she is, and has, for upwards of the last three years, been a domiciled citizen 
of Rhode Island, her only home, In the house of her father; and that as such 
citizen, and upon such notice, we hâve power and jurisdictlon over her case. 
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and to change her condition from that of a married to that of a singie 
woman, granting to lier tlie relief wliicli, under lilse circumstances, the law 
and policy o£ Rhode Island accords to ail its citizens." 

From this décision it would appear to be the law of Rhode Island 
that a married woman, unlawfully deserted by her husband, may 
establish an independent domicile, and thus become a citizen of the 
state of Rhode Island. 

It is contended that this décision is merely to the efïect that she 
may estabhsh a domicile for the purposes of divorce. We regard 
it, however, as a clear and learned statement of limitations, upon 
the gênerai rule that the domicile of the husband is that of the wife. 

The learned chief justice, after stating the gênerai doctrine, pro- 
ceeds : 

"A more proper case for the application in favor of a petitioner for divorce 
of the fôregoing principles relating to the jurisdiction of the court over her 
case, and to the question of her domicile In this state, can hardly be imag- 
ined." 

From this décision, it is apparent that the court did not consider 
a judicial decree essential as a condition précèdent to the establish- 
ment of citizenship, since it is in express terms stated that the peti- 
tioner, for upwards of three years, had been a domiciled citizen of 
Rhode Island. 

For the town it is contended that the right of a married woman is 
limited to a quasi domicile for the purposes of divorce, and that this 
décision goes no farther. But the question of citizenship was directly 
passed upon, and citizenship was held to exist upon a state of facts 
showing unjustifiable désertion. 

Moreover, the case of Howland v. Granger, 22 R. I. 2, 45 Atl. 
740, contains a statement by the suprême court of Rhode Island 
which seems to us satisfactory évidence that the domicile which the 
wife may acquire upon désertion is not merely a quasi domicile for 
the purposes of divorce, leaving her gênerai rights as a citizen of the 
state in abeyance until the pronouncement of a decree of divorce, a 
vinculo or a mensa et thoro, but a full and independent domicile for 
ail purposes. This case was an action brought by a married woman 
to recover the amount of a personal property tax paid under protest. 
The husband, on the day of the assessment, was a domiciled inhabit- 
ant of the state of Rhode Island. The wife was at that time living 
in Asheville, N. C, for her health, with the intention of making said 
place her permanent home, and contended that she was a citizen of 
North Carolina, and therefore not hable to a personal tax in Rhode 
Island. There was no abandonment. The persons were living 
apart, but the unity of the marriage relation existed undisturbed. 
No question of divorce was involved. The court said : 

"After a careful examination of the authorlties, however, we hâve corne 
to the conclusion that though a wife may acquire a domicile distinct from 
that of her husband whenever It is necessary or proper for her to do so, as, 
for instance, where the husband and wife are living apart by mutual consent 
(In re Florance, 54 Hun, 328, 7 N. Y. Supp. 578); or where the wife 
has been abandoned by the husband (Shute v. Sargent, 67 N. H. 305, 36 Atl. 
282); or for purposes of divorce (Ditson v. Dltson, 4 E. I. 87); or, in short 
whenever the wife has adversary intorests to those of her husband, — she 
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cannot acqnlre such a domicile so long as the unity of the marriage relation 
contlnnes, notwlthstandlng that from considérations of health, as in the prés- 
ent case, or of expediency, one of thè parties, witli the consent of the other, 
is actually llving in a différent place from the other." 

See, aiso, White v. White, i8 R. I. 292, i-j Atl. 506. 

The ' défendant, now plaintiff in error, contends that "the prop- 
osition that the exception mâde in divorce cases to the common-law 
rule, as to the domicile of the wife following that of the husband, 
does not extend to proceèdings other than a suit for divorce, was ex- 
pressly declared bv the suprême court in Barber v. Barber, 21 How. 
582, 16 L. Ed. 226." 

We do not so read this opinion. The point there involved was 
whether a woman who had been divorced a mensa et thoro might 
establish an independent domicile. It was decided that she could. 
It was neither decided nor intimated in the opinion that an inde- 
pendent domicile could not be established without a judicial decree. 
The court seems, however, to hâve recognized the following princi- 
ples : 

The rule that the domicile of the wife is that of the husband is 
probably found to rest upon the légal duty of the wife to follow and 
dwell with the husband wherever he goes. 

That, upon the commission of an offense which entitles her to hâve 
the marriage dissolved, she is discharged thereby immediately, and 
without a judicial détermination of the question, from her duty to fol- 
low and dwell with him. 

That if the husband abandons their domicile and his wife, and 
relinquishes altogether his marital control and protection, he yields 
up that power and authority over her which alone make his domicile 
hers. 

Upon page 594, 21 How., and page 230, 16 L. Ed., of the opinion, 
in a quotation from Bishop, appears this language : 

"Courts, however, may décline to reoognize such domicile in a collatéral 
proceedlng; that Is, a proceeding other than a suit for divorce." 

It may be considered, in some jurisdictions, that the appropriate 
proceeding for establishing the wrongs which entitle a wife to an 
independent domicile is a proceeding for divorce a vinculo or a mensa 
et thoro, and that, in conséquence of the difïiculties of establishing 
thèse wrongs in a collatéral inquiry, the courts should require an 
adjudication by a divorce court which détermines finally and for ail 
purposes the status of the wife. See Minor, Conf. L,aws, § 47. 
But this is rather a rule of procédure or of évidence than à rule of 
right, and is analogous to the rule of equity that a créditer shall 
establish his right by a judgment of law, before attacking in equity 
a fraudulent conveyance. 

There seems to be no conflict of authority as to the point that, by 
the delictum of the husband, the wife is immediately absolved from 
her duty to follow and dwell with him, and that she is thereafter en- 
titled, as a matter of right, to choose her own domicile. 

We are of the opinion that the question whether, in order to as- 
sert or establish this right in a collatéral proceeding, she must fîrst 
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procure a judicial decree establishing her status, as against her hus- 
band and ail the world, is a distinct question. 

If a plea in abatement had raised the question of the wife's domi- 
cile, and, before a hearing on the plea, she had applied to the divorce 
courts of Rhode Island and procured a decree of divorce, that decree, 
so far as the question of citizenship was concerned, would give her 
no new rights, but would furnish her with judicial évidence that be- 
fore the bringing of her action she was a citizen of Rhode Island. 

The rulings of the circuit court as to the légal rights of a deserted 
wife, in the case at bar, were in accordance with the law as stated in 
Cheever v. Wilson, 9 Wall. 108, 124, 19 L. Ed. 604, 609: 

"The rule Is that she may acquire a separate domicile whenever it Is 
necessary or proper that she should do so. The rlght springs f rom the neces- 
sity for its exercise, and endures as long as the necessity continues. The 
procéeding for a divorce may be Instltuted where the wlfe has her domicile." 

This implies that the domicile may be acquired prior to and inde- 
pendently of proceedings for divorce. And this implication is in 
agreement with the express deoision of the Rhode Island court. 

Moreover, various expressions of the suprême court seem to recog- 
nize that, if the wife is living apart by the fault of the husband, the 
rule that his domicile is her domicile is inapplicable. Thus, in 
Atherton v. Atherton, 181 U. S. 155, 21 Sup. Ct. 544, 45 L. Ed. 794, 
are repeated the expressions of the court in Cheely v. Clayton, iio 
U. S. 701, 705, 709, 4 Sup. Ct. 328, 330, 28 L. Ed. 298, 299: 

"If a wlfe Is llvlng apart from her husband wlthout sufficlent cause, hls 
domicile is In law her domicile"; and "It is hard to see how, If she unjusti- 
fiably refused to live with her husband, » • • she could lawfuUy acquire 
in hls lifetlme a separate domlcUe in another state," etc. 

The question whether the wife, in order to bring suit as a citizen 
of another state from that in which her husband is domiciled, must 
establish her right to acquire a separate domicile by the judgment of 
a proper tribunal in a direct procéeding for that purpose, is one that 
présents difficulties. 

It may be said that there are practical difficulties in trying col- 
laterally the relations of husband and wife, and in determining 
whether or not the husband has been guilty of such a delictum as 
justifies a separate domicile. But similar difficulties do not preclude 
a husband from asserting, in défense of an action for supplies fur- 
nished to a wife, the adultery or other misconduct of the wife. Such 
cases involve a collatéral inquiry into the rights of husband and wife 
arising from a breach of the obligations of marriage, yet it has never 
been held that the husband must establish the fact of the wife's 
delictum in a direct procéeding for that purpose. Gill v. Read, S R. 
I. 343, 73 Am. Dec. 73. 

The wife may not désire a divorce a vinculo or a mensa et thoro ; 
she may be ready to condone the fault of the husband in case he shall 
return ; she may désire, for her own sake or that of her family, to 
avoid publicity ; or she may die before she has estabhshed her rights 
by a judicial decree. 

The difficulties that might arise from adopting a rigid rule that 
the wife's domicile shall be presumed to be her husband's until she 
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overcomes this presumption by a judicial decree seem more serious 
than those that would arise from trying the question of domestic 
relations collaterally. 

We should hesitate long before deciding that the only exception 
to the rule that the domicile of the wife follows that pf her husband 
is in judicial proceedings whose express object is to show that the 
relation itself ought to be dissolved or modified, since there is grave 
danger that serious injustice might arise. See Le Sueur v. Le Sueur, 
I Prob. Div. 139-142; Eversley, Dom. Rel. (1896) p. 167. 

2 Bish. Mar. & Div. §§ 114, 115, upon which counsel for the town 
relies, seems to recognize that the rule should not always prevail in 
non-divorce cases. 

Furthermore, upon principle, it is difificult to see why a wife who 
is completely abandoned by her husband, even in conséquence of her 
own fault, should be precluded from establishing an independent 
domicile. If the husband, justifiably or unjustifiably, renders it im- 
possible for her to dwell with him, and voluntarily relinquishes alto- 
gether his marital control and proterction, so that the abandonment 
is a completed fact, it cannot be sâid, in strictness, that her dwelling 
apart from him is her continuous fault. Her original fault may hâve 
justiiied the abandonment, but his renunciation of his former obliga- 
tions keeps her from his home, and if she must find for herself an- 
other home, and from necessity or convenience goes to another 
State, it is difficult to see why she should be precluded from the 
ordinary rights of a citizen of that state. The expressions of the 
suprême court in Atherton v. Atherton, 181 U. S. 155, 21 Sup. Ct. 
544, 45 L. Ed. 794, which relate to a wife living apart without suf- 
ficient cause, or through an unjustilîable refusai to live with the hus- 
band, do not cover a case in which the living apart is caused by the 
husband's total abandonment of the wife. 

In the présent case, however, we are relieved from a considération 
of this question by the presumption that the wife was guilty of no 
fault which justified either the original désertion or its long continu- 
ance. 

We are of opinion especially that in the présent case, and upon the 
présent assignments of error, the défendant is not entitled to make 
the objection that the proper évidence of the right of the wife to an 
independent domicile is a judicial decree. 

No objection was made to the introduction of évidence of facts 
upon which, according to the gênerai law as well as the law of 
Rhode Island, the wife became entitled, as a matter of légal right, to 
establish an independent domicile. 

The défendant below was content to rely upon the proposition that 
upon ail the évidence the plaintifif was not a citizen of Rhode Island. 
No objection was made to trying the question of the relations of 
husband and wife collaterally. The objection that she had not estab- 
lished her rights by a judicial decree, and that the défendant should 
not be compelled to try the question of the relations of husband and 
wife in this action, was not made, and must be held to hâve been 
waived. 
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The circuit court was clearly right in refusing the instruction set 
forth in the second assignment of error, and there was no error in the 
instructions set forth in the third assignment of error above quoted, 
either as a statement of gênerai law or as a statement of the law of 
Rhode Island. 

The next question is whether the court erred in denying the de- 
fendant's motion that the jury be directed to fînd for the défendant. 
The plaintiff was injured by a fall- due to a defect in a sidewallc. 
There was évidence that where a gravel walk adjoined a concrète 
walk the concrète projected above and across the gravel walk at a 
height of about three inches at the place where the plaintifï fell, and 
that the defect had existed for at least six months. This was in a 
thickly-settled locality. The plaintiff's toe struck the edge of the 
concrète, causing her to fall forward on her hands and knees upon 
the concrète. This occurred on the morning of December 27, 1899, 
at about 6:15 o'clock, before sunrise, when it was still dark, and while 
the plaintifï was on her way to work in the mill at Watertown. We 
think it cleàr that the question whether there was a defect in the 
sidewalk whîch the défendant, in the exercise of reasonable care, 
should hâve remedied, was properly submitted to the jury. Redford 
V. City of Woburn, 176 Mass. ^20, 57 N. E. 1008; Lamb v. City of 
Worcester, 177 Mass. 82, 58 Isi. E. 474. 

The fourth and fifth assignments of error relate to the burden of 
proof. In accordance with the settled practice of the fédéral courts, 
the learned judge correctly refused to grant an instruction that the 
burden of proving due care was on the plaintifE, and ruled that the 
burden was on the défendant to prove that the plaintifï was not in the 
exercise of due care. We find no error in thèse instructions. 

We are also of the opinion that there was no évidence in the case 
tending to show that the plaintifï was guilty of négligence, or that re- 
quired the court to submit to the jury the question of contributory 
négligence. Therefore the matters covered by the sixth and seventh 
assignments of error are irrelevant. While the phrase, "if both 
parties were at fault, and the négligence of the défendant was the 
proximate, efficient, and prime cause of the injury, the plaintifï might 
recover," might hâve been misleading, had there been any proper 
question of contributory négligence in the case, there was no such 
question, and the error related to an irrelevant topic, and was not 
harmful. 

The eighth and ninth assignments of error cover the refusai of 
the court to give instructions relative to the aggravation of an 
injury caused by failure to use ordinary care in securing surgical or 
other médical treatment, or caused by any other want of ordinary, 
reasonable care, and also to modifications of the instructions request- 
ed. We are of the opinion that upon the case presented no instruc- 
tions upon this subject were called for, and that the jury would not 
hâve been justified in finding any failure of ordinary care in secur- 
ing surgical or other médical treatment, or want of other ordinary 
care in the conduct of the plaintifï. 

The judgment of the circuit court is afïirmed, with interest and 
with costs. 
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UNITED STATES v. EISBNBEIS €t aL 

LONG et al. r. BISENBEIS et al. 

(Circuit Court of Appeals, Nlnth Circuit October 7, 1901.) 

No. 691. 

1. Fbdbbaii and State Courts— Priorit? of Jurismction— Matters in Issue. 

ITnder Act Aug. 1, 1888 (25 Stat 357), authorlzing the condemnatian of 
land for sites of public building and for other purposes, a fédéral court 
in whlch proceedlngs are instituted by the United States for such con- 
demnatlon acquires exclusive jurisdiction of ail matters properly arising 
in such proceedlngs, and It Is Its duty to retain such jurisdiction and to 
détermine ail such questions; but the jurisdiction in such proceedlngs is 
spécial, and limited to the determining of matters whlch are material to 
and directly connected with the judgment sought to be obtained, and does 
not necessarily extend to a détermination of the ownership of the land 
sought to be condemned, as between différent claimants, to the exclusion 
of a State courte 

2. JUDGMKNTS— EfFBCT GIVBN BY FEDERAL COURTS TO JuDQMENT OF StATB 

Court. 

When the final judgment of a state court Is olîered in évidence in a 
proceeding in a court of the United States, Its valldity cannot be ques- 
tloned for errors whlch do not affect the jurisdiction of the court whlch 
rendered lt.2 

5. Actions— Phocebdings Constituting Commencement— Fédéral Courts. 

In the fédéral courts jurisdiction does not attach, under the gênerai 
rule^ by the flling of a complaint and the Issuanee of summons, but only 
upon the service of process, and this rule Is not controUed by the provi- 
sions of state statutes. 
4. Fédéral and State Courts— Pbioritt of Jorisoiction — Suits Involving 
Indepbndbnt Questions. 

Proceedlngs were commenced by the United States in a fédéral court 
to condemn lands for government purposes under the statute, and process 
was Issued therein, but was not served on a défendant untll after sum- 
mons had been served on hlm in an action subsequently commenced in 
a state court by a third person to recover an interest in the land sought 
to be condemned. Seld, that the state court acquired priority of juris- 
diction to détermine the title to the land, as between the parties before 
It, whlch did not, however, in any manner interfère with the jurisdiction 
of the fédéral court to proceed with the condelanation proceedlngs, whlch 
under the statute was exclusive, and that such court, after the land had 
been condemned, and the amount of the award had been paid by the 
United States into its registry, properly gave effect to the judgment of 
the state court lu the distribution of such award.» 

6. Same. 

The fact that, at the time the issues were made up in the state court 
and the cause tried, the title to the land had passed to the United States 
by virtue of the condemnation proceedlngs, and the amount awarded as 
compensation therefor was in the registry of the fédéral court, did not 
afifect the jurisdiction of the state court to détermine the rights of the 
parties before it therein; nor did the fact that the custodian of the fund 
was not a party. 

1 OonfllCtlng jurisdiction of fédéral and state courts, see note to LouISTllle 
Trust Co. V. City of Cincinnati, 22 C. C. A. 356. 

2 Conclusiveness of judgments as between fédéral and state courts, see note 
to Eallroad Oo. v. Morgan, 21 O. 0. A. 478. 

s Penûency of action in state or fédéral court as ground for abatement of 
action in the other, see note to Bunker Hill & Sullivan, Mining & Concentra- 
tion Co. V. Shoshone Min. Co., 47 C. C. A. 206. 
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In Error to the District Court of the United States for the North- 
ern Division of the District of Washington. 
See 88 Fed. 4. 

The writ of error herein brlngs before this court the proceedings had in 
the case of the United States against Eisenbeis et al. in the United Statea 
district court in and for the district of Washington, and also certain proceed- 
ings had in the state court in JefCerson county, state of Wasliington, in the 
suit of Charles Eisenbeis and Kate Eisenbeis, plaintiffs in error herein, 
against B. M. Long, Clémentine Long, and Francis L. Bash, défendants in 
error herein. The facts relating to thèse suits, brought in différent juris- 
dictions, are as foUows: On February 4, 1898, the United States brought suit 
against Eisenbeis et al. (including many individuals and corporations) to 
condemn and approprlate to the use of the government, for fortiiîcation pur- 
poses, a large quantity of land at Ft. Wilson, JefEerson county, Wash., in- 
cluding 84.61 acres of vacant and unoccupied land specially Invoived herein, 
the légal title to whieh was in Charles Eisenbeis, but in whlch the défend- 
ants in error Long et al. claimed an undivided one-half Interest. Process in 
this action was served on Bash, Eisenbeis, and wife on February 7, 1898. 
Long and wife voluntarily appeared in the action on March 16, 1898. In due 
time the case came up for trial before a jury, and a verdict vras rendered 
assessing the compensation and damages to the owners of the 84.61 acres 
of land at $18,900; and, in pursuance of a decree regularly entered, that 
amount "was paid into the registry of the court for the owners, and the land 
was taken and appropriated by the United States government. There being 
no controversy as to the ownership of Eisenbeis and his wife as to one-half 
of said money, that amount was thereafter, on their motion, paid over to 
them. The remaining one-half was claimed on one side by Eisenbeis and 
wife, plaintiffs in error herein, and on the other by B. M. Long, Clémentine 
Long, and Francis L. Bash, défendants in error herein. In 1893 the défend- 
ants in error herein brought suit in the state superior court of Jefferson 
county, Wash., against the plaintiffs in error herein and Henry Bash and 
Susan W. Bash, to recover one-half of certain lands embraced in the con- 
demnation proceedings. In that suit it was alleged in the complaint that 
Henry Bash and Eisenbeis had entered into a written agreement, by the 
terms of which they were to acquire said lands (not including the said 84.61 
acres), and plat them into town lots, sell them, and out of the proceeds re- 
pay to Eisenbeis the purchase priée of said lands, which he was to advance, 
and ail expenses of platting and selling the same, and divide the profits 
equally between them. It was further alleged in the complaint that by a 
subséquent oral agreement it was agreed between Bash and Eisenbeis that 
the 84.61 acres should be purchased, platted, and sold, and the proceeds 
divided under and in ■accordance with the written agreement. The written 
agreement was admitted by Eisenbeis; but he denied that there had ever 
been any such oral agreement as alleged in the complaint, or any oral 
agreement for the acquisition of the 84.61 acres for Bash or Eisenbeis at ail. 
The cause was tried and a final decree rendered on November 1, 189.5, find- 
ing the written agreement to hâve been made, and adjudicating the rights 
of the parties under it, and dlviding the money on hand and the unsold lots 
and bloclis covered by it accordingly; but there was no finding or decree 
whatever concerning the oral agreement, or conceming the 84.61 acres of 
land. That decree was never appealed from, reversed, set aside, or in any 
way modlfled or affected. On February 7, 1898, three days after the condem- 
nation proceedings had been filed in the United States court, the défendants 
in error herein filed in the state superior court of Jefferson county, Wash., 
a complaint against the plaintiffs in error herein, based upon the same writ- 
ten agreement between Henry Bash and Eisenbeis, and the same alleged oral 
agreement modifying and extending said written agreement so as to cover 
and include the 84.61-acre tract of land, and claiming an undivided one-half 
interest therein. Process in this suit was served on Eisenbeis and wife 
February 7, 1898. They appeared and set up the former decree in the state 
court between the same parties as a plea In bar. To this plea the plaintiff 
demurred. Tbe demurrer was overruled by the court The plaintifC there- 
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upon appealed to the suprême court of Washln^n, whlch reversed the Judg-- 
ment of the lower court, holding that nothing was concluded by the former 
judgment except such facts as were set out in the judgment itself. Long 
V. Elsenbels, 21 Wash. 23, 56 Pac. 9S3. The cause was returned to the court 
below, and the plaintiffs then flied an amended and supplemental complaint 
In whlch they set forth thelr original complaint, and attached as exhibits 
thé flndings, judgment, and decree in the former suit, in whieh Judgment 
■waa rendered November 1, 1895, and also alleged the pendency of the suit in 
the United States district court to condemn the land, and that the land had 
been condemned and the money pald into court, and that that court would 
abide thé Judgment of said superior court, and pay out the money accord- 
ingly, and prayed for a decree that the plaintiffs were the owners of an un- 
divlded One-half interest in the land at the commencement of that suit, and 
that they were the owners of said fund in the registry of said United States 
court. The parties to the last-mentioned suit were the same parties as in 
thè suit resultlng in the judgment of November 1, 1S95. The land sued for 
was a part of the same land sued for In the said former suit The cause 
of action was the same, based upon the identical agreements by Bash as in 
the former suit. The custodian of the fund in the fédéral court was not 
made a party; nor was any one made a party who had any control whatever 
over that fund, or against whom any judgment or decree concerning said 
fund could be enforced. To this amended and supplemental complaint Elsen- 
bels demurred on various grounds: (1) That the amended and supplemental 
complaint dld not state facts sufflcient to constitute a cause of action; (2) 
that there was a defect of parties défendant; (3) that the state court had no 
jurlsdiction of the cause. The demurrer was overruled, and on December 5, 
1899, final Judgment was rendered for plaintiffs as prayed, and défendants 
appealed to the suprême court of the state, where the judgment was affirmed. 
This judgment, with référence to the matter hère In dispute, reads as fol- 
lows: "The remaining one-haU of said mohey for said land, to wit, the 
sum of nine thousand one hundred and flfty-nine dollars and seventy cents 
($9,159.70), is still in the said United States district court in said condemna- 
tlon suit, and that said remaining sum of riine thousand one hundred and 
fifty-nine dollars and seventy cents ($9,159.70) has taken the place of and 
represents the said undivided half interest in and to said eighty-four and 
«Vioo acres of land herein described of thèse plaintiffs, B. M. Long, Clém- 
entine Long, his wife, and Francis L. Bash, and that the said défendants 
Charles Elsenbels and Kate Eisenbeis, his wife, hâve no right, title, interest, 
or claim In or to said remaining sum of nine thousand one hundred and fifty- 
nine dollars and seventy cents ($9,159.70), nor to any part thereof, and that 
thèse plaintiffs are the absolute owners thereof, and entltled to ail of said 
remaining sum in the said district court." Afterward Long et al., défend- 
ants in error herein, came into the United States district court, and filed 
their pétition praying that said fund be pald to them, as the owners thereof, 
and attached to their pétition copies of said amended and supplemental com- 
plaint, and of the judgment of the superior court in JefCerson county, Wash., 
rendered November 1, 1895, and also thé Judgment of the same court ren- 
dered December 5, 1899, and the opinion of the suprême court of the state 
afflrming said last-mentioned judgment. To this pétition the plaintiffs in 
error Elsenbels and wife filed their answer, claiming said fund, and praying 
that the same be pald to them, and set forth the pleadings, flnding, and 
Judgment of the superior court of Jeflferson county, Wash., rendered on No- 
vember 1, 1895, as a bar to the claim of the petltioners. Long et al. To this 
answer Long et al., petltioners (défendants in error), filed a gênerai demur- 
rer, whlch was sustained, and the answer held insufQclent. Thèreupon the 
court found that the petltioners were the owners of the fund in the registry 
of the court and adjudged and declded that the same be pald to them. Prom 
this judgment ând decree Eisenbeis and wife sued out a writ of error to this 
court 

A. R. Coleman and Wm. H. Brinker, for plaintiffs in error. 
Allen Weir, T. J. Humes, A. W. Buddress, and L. S. B. Sawyer, 
for défendants in error. 
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Before GILBERT and ROSS, Circuit Judges, and HAWLEY, 
District Judge. 

HAWLEY, District Judge, after stating the facts as above, de- 
livered the opinion of the court. 

The arguments of counsel covered a wide range of légal prin- 
ciples, and innumerable authorities were cited by them in support 
of their respective views. The various assignments of error here- 
in are based upon the action of the United States court in sustain- 
ing the demurrer to the answer of the plaintiffs in error, and raise 
the question as to the jurisdiction of the respective courts, national 
and State, in the various proceedings set forth in the statement of 
facts concerning the subject-matter of the controversy between the 
parties. The contention of the plaintifïs in error, as claimed by 
counsel, embodies the following propositions : (i) That the act of 
congress conferred jurisdiction upon the United States court to con- 
demn land for governmental purposes. (2) That the proceedings 
to condemn were spécial proceedings, and the jurisdiction conferred 
was spécial to the particular courts named, and that jurisdiction was 
exclusive. (3) That, the jurisdiction to condemn being exclusive, 
the jurisdiction to award and distribute the damages or compensa- 
tion for the land, including the décision of the question as to who 
was entitled to such damages or compensation, was an incident to 
the principal cause, and likewise exclusive. (4) That the govern- 
ment, having filed its pétition to condemn the land in the United 
States district court on February 4, 1898, then and there drew into 
that court the res, and with the res the jurisdiction, power, and duty 
to hear and détermine every question which could be raised in that 
proceeding, including the décision of the ownership of the fund in 
court, (s) That after the suit was commenced the state court had 
no jurisdiction to entertain the suit commenced by Long et al. 
against Eisenbeis et al. on February 7, 1898, concerning the title 
to said land or its proceeds in the United States court, nor to dé- 
termine any question therein, and that its so-called judgment of De- 
cember 5, 1899, was and is void. (6) That said state court was 
without jurisdiction to décide any question or render any judg- 
ment in said suit of February 7, 1898, afïecting said fund in the 
fédéral court, because the custodian of said fund was not made a 
party to said suit. (7) That said state court was without jurisdic- 
tion to entertain said suit of February 7, 1898, or to render any 
judgment therein, because there was already a judgment of the 
same court, between the same: parties, upon the same cause of ac- 
tion, concerning the same subject-matter, rendered on November 
I, 1895, and which remains unreversed and unmodifîed. (8) That 
the cause of action between Long and Eisenbeis was merged in 
the judgment of November i, 1895, a-nd that judgment was a com- 
plète bar to said suit of February 7, 1898, and to said so-called 
judgment of December 5, 1899, in said state court, and in the court 
below, and in every other court. (9) That the right and title to 
the land having been adjudicated between the parties in the judg- 
ment of November 5, 1895, that judgment was the only compétent 
112 F.— 13 
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evidehfce èefore the court below as to the ownership of tHe fund in 
court, and was conclusive. 

It will not be necessary to discuss thèse propositions seriatim. 
It will be sufficient to déclare the views we entertain, and state 
our conclusions in regard to the question whether or not the United 
States district court erred in sustaining the demurrer of the défend- 
ants in errer to the answer of the plaintifïs in error to the pétition 
of the défendants in error for the distribution of the funds in the 
registry ôf the court. The main contention and controversy in re- 
gard to this ruling of the court relates to the question whether 
or not the state court in Jetferson county, Wash., had jurisdiction 
of the suit commenced therein on February 7, 1898, of the subject- 
matter thereof and parties theretO. The gênerai rule is well settled 
that, wherie différent courts hâve concurrent jurisdiction, the court 
which first acquires jurisdiction of the parties, the subject-matter, 
the spécifie thing, or the property in controversy^ is entitled to re- 
tain the jurisdiction to the end of the litigation, without interférence 
by any other court. It is the duty of the court which first obtains 
full and complète jurisdiction over the whole case to keep control 
of it, to the exclusion of the other court that had not obtained 
"such full jurisdiction, and to grant the relief prayed for. This gên- 
erai principle is well settled. The only diiBculty lies in its applica- 
tion to the facts of any given case. The authorities in its support 
are very numerous, embracing a great variety of subjects and dif- 
férent kinds of actions, and presenting the question in ail of its va- 
rions forms and phases. Many of them are cited in Rodgers v. 
Pitt (C. C.) 96 Fed. 668, 670, et seq. ; Id., 43 C. C. A. 600, 104 Fed. 
387, 389, — ^to which référence is hère made. In the présent case 
the entire subject-matter of the varions suits and proceedings re- 
ferred to in the statement of facts was not within the concurrent 
jurisdiction of the national and state courts. Proceedings insti- 
tuted to condemn land are usually designated as spécial "statutory 
proceedings," wherein the court exercises a limited and statutory 
jurisdiction, and usually confines the issues to those matters which 
are material to, and directly connected with, the judgment sought 
to be rendered therein. The ordinary controversies arising in pro- 
ceedings of this character are (l) the right of the party instituting 
the same to condemn the land, which is a question for the court 
to décide ; (2) to hâve the value of the land assessed by a jury, or 
by commissioners appointed for that purpose. In many cases it 
bas been expressly held that the value of or damage to the land 
is the only question that should be submitted to the jury. 7 Enc. 
PI. & Prac. 573, and authorities there cited. It is the duty of the 
court to whom jurisdiction is given to take such steps and pursue 
the practice provided for in the statute. It must therefore be évi- 
dent that the state court had no jurisdiction over the condemna- 
tion proceedings in the présent case, — certainly not as to the right 
of condemnation of the land involved and the awarding of proper 
damages therefor. The national court acquired exclusive jurisdic- 
tion thereof by virtue of the act of congress entitled "An act to 
authorize condemnation of land for sites of public buildings, and 
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for other purposes," approved August i, 1888 (25 Stat. 357; i Supp. 
Rev. St. 601). But it does not necessarily follow, by the com- 
mencement of such proceedings in the national court, tlaat the title 
to the land, if in dispute, must be tried therein, and cannot be tried, 
heard, and determined in any other court. This is a matter over 
which the state courts hâve jurisdiction, especially where, as hère, 
the parties adversely claiming title to the land are ail résidents 
of the state wherein it is located. But conceding, for the purposes 
of this opinion, that the national court had jurisdiction to déter- 
mine who owned the land, or to détermine who were entitled to the 
fund in the registry of the court, which stood in the place of the 
land, it is apparent that its jurisdiction in this respect was not in 
any manner interfered with by the state court. The national court 
did exercise its jurisdiction, and based its décision upon the resuit 
of the litigation in the state court concerning the title, which was 
properly brought to its attention by the petitioners. Long et al., 
in their application to hâve the fund paid to them. The jurisdic- 
tion of the state court to try the title to the property depended 
upon the condition of the parties, property, and affairs connected 
therewith, at the time of the commencement of the suit, when its 
jurisdiction was invoked; and, its jurisdiction having attached to 
the parties and the subject-matter of the litigation, the subséquent 
happening of events concerning the same, even if they were of such 
a character as would hâve prevented jurisdiction from attaching 
in the first instance, would not operate to oust the jurisdiction al- 
ready regularly attached. In re Chetwood, 165 U. S. 443, 460, 
17 Sup. Ct. 385, 392, 41 L. Ed. 782, 788; Bank v. Stevens, 169 U. 
S. 432, 459, 18 Sup. Ct. 403, 413, 42 L. Ed. 807, 817; 12 Enc. PI. 
& Prac. 171, and authorities there cited. If the suit in the state 
court had been commenced and prosecuted to final judgment prior 
to the time of the filing of the government's pétition for the con- 
demnation of the land in question, there could not be any contro- 
versy as to its binding force and efïect upon the parties thereto, 
and upon the national court, in passing upon the question as to who 
was entitled to the fund that had been paid into the registry of 
that court. Certainly no question could hâve been urged against 
the correctness of the décision of the state suprême court. If the 
state court obtained jurisdiction of the subject-matter of the suit, 
to détermine the title to the land, prior to the time when the na- 
tional court obtained jurisdiction over the parties in the condemna- 
tion proceedings, the resuit is the same. This court cannot review 
the décision of the suprême court in Long v. Eisenbeis, 21 Wash. 
23, 56 Pac. 933. Whether right or wrong, it is binding and con- 
clusive upon the parties to the présent controversy. No party to a 
decree or judgment in a state court concerning a matter subject 
to and within its jurisdiction can attack it collaterally in any action, 
suit, or proceeding commenced in a national court after the juris- 
diction of the state court had attached. When the final judgment 
of a state court is ofïered in évidence in a suit or proceeding in a 
court of the United States, its validity cannot be questioned for 
crrors which do not afïect the jurisdiction of the court which ren- 
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dered it. Thèse gênerai principles are well settled. Bryan v. Ken- 
nett, 113 U. S. 179, 198, 5 Sup. Ct. 407, 416, 28 L. Ed. 908, 914; 
Trust Co. V. Seasongood, 130 U. S. 482, 491, 9 Sup. Ct. 575, 578, 
32 L,. Ed. 985, 988; Simmons v. Saul, 138 U. S. 439, 452, 11 Sup. 
Ct. 369, 373, 34 L. Ed. 1054, 1059; Southern Pac. R. Co. v. U. S., 
168 U. S. I, 18 Sup. Ct. 18, 42 L. Ed. 355 ; Mitchell v. Bank, 180 
U. S. 471, 480, 21 Sup. Ct. 4j8, 421, 45 L. Ed. 627; Graham v. 
Railroad Co. (C. C.) 14 Fed. 7S3, 760; Walker v. Sturbans (C. C.) 
38 Fed. 298, 300; Elder v. Mining Co., 7 C. C. A. 354, 58 Fed. 
536, 539; Foltz V. Railroad Co., 8 C. C. A. 635, 637, 60 Fed. 316, 
318, ànd authorities there cited; Mining Co. v. Old, 25 C. C. A. 
116, 210, 79 Fed. 598, 603. 

Applying thèse gênerai principles to the facts of this case it is clear 
that the plaintiffs in error are estopped from asserting any interest 
in the land, or money in the registry of the court which takes its 
place, adverse to the défendants in error. They cannot in thèse pro- 
ceedings attack the judgment of the state court, because, as was said 
in Bryan v. Kennett, supra: 

"It is not subject to collatéral attack, because there Is nothing on the 
face of the record which shows any want of jurisdiction in the court that 
rendered it. It was and is conclusive, as to ail the parties to that suit and 
their prlvies, until reversed or modifled on appeal, or unless, in proper time, 
it had been inapeached in some direct proceeding, and set aside or annulled." 

But it is claimed that the state court had no jurisdiction of any 
matter involved in the condemnation proceedings, because they were 
commenced in the national court three days before the suit in the 
state court was commenced. This contention is sought to be main- 
tained upon the ground that under the statutes of the state of Wash- 
ington a suit is commenced "by the service of a summons * * * 
or by fîling a complaint with the county clerk." Laws Wash. 1895, 
p. 170. The answer to this is that the national courts are not gov- 
erned or controUed in this matter by the provisions of the state 
statutes. In the national courts the jurisdiction does not attach, 
within the meaning of the gênerai rule, by the filing of a complaint 
and the issuance of the summons. It only attaches upon the service 
of process. Owens v. Railroad Co. (C. C.) 20 Fed. 10, 12 ; Rodgers 
v. Pitt (C. C.) 96 Fed. 668, 673, and authorities there cited. We 
must therefore look to thé service of process, in order to ascertain 
which court fîrst obtained jurisdiction. Upon the facts set forth in 
the statement relative to the time ôf the service of process, it is ap- 
parent that the state court fîrst obtained jurisdiction to try the title 
to the property as between the parties. It never acquired any juris- 
diction for condemnation purposes, and never attempted to exercise 
any. The national court never surrendered its jurisdiction over the 
condemnation proceedings, or any part or portion thereof. It re- 
tained jurisdiction of the land, and of the money which took its 
place, until the final order was made as to its disposition. The custo- 
dian of the fund in the national court was not a necessary party to 
the' proceedings in the state court. AU that the state court did was 
to try the title to the land. The resuit of the judgment therein en- 
abled the national court to make a proper disposition of the fund 
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over which it had full and complète jurisdiction, possession, and con- 
trol. The fact of two différent courts not having concurrent juris- 
diction over the whole case, but each having, within its own sphère, 
jurisdiction to décide certain independent questions which would be 
binding upon both parties, and upon the other court in its disposi- 
tion of those questions in the trial of the whole case, has been fre- 
quently recognized. Suydam v. Broadnax, 14 Pet. (fj, 10 L. Ed. 357; 
Bank v. JoUy, 18 How.'503, 15 L. Ed. 472; Green v. Creighton, 23 
How. 90, 106, 16 L. Ed. 419, 423; Buck v. Colbath, 3 Wall. 334, 345, 
18 E. Ed. 257, 261 ; Payne v. Hook, 7 Wall. 425, 430, 19 L. Ed. 260, 
262; Yonley v. Lavender, 21 Wall. 276, 22 L. Ed. 536; Boom Co. v. 
Patterson, 98 U. S. 403, 406, 25 L. Éd. 206; Hess v. Reynolds, 113 
U. S. 73, 77, S Sup. Ct. 377, 28 L. Ed. 927; Borer v. Chapman, 119 
U. S. 587, 600, 7 Sup. Ct. 342, 30 L. Ed. 532 ; Byers v. McAuley, 149 
U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867; Wickham v. Hull (C. C.) 
60 Fed. 326, 330 ; In re Foley (C. C.) 76 Fed. 390 ; Brendel v. Charch 
(C. C.) 82 Fed. 262. 

In Buck V. Colbath, supra, the court said : 

"But it Is not true that a court, having obtalned jurisdiction of a subject- 
matter of a suit and of parties before it, tliereby excludes ail other courts 
from the right to adjudicate upon other matters having very close connec- 
tion with those before the first court, and In some instances requlring the 
décision of the same questions exactly." 

In Byers v. McAuley, supra, the court held that the state court 
had exclusive jurisdiction of the administration of the estate of de- 
ceased persons, and that the national court had no jurisdiction over 
such proceedings. It further held that the national court might, 
however, take jurisdiction of, hear, détermine, and adjudge the claim 
of citizens of another state against the estate, and that this détermina- 
tion would be binding upon the state court in the settlement and dis- 
tribution of the property of the estate, but it could not adjudicate the 
claims which the citizens of the state might hâve against the estate, 
or make any order looking to the mère administration of the estate. 
The course pursued by the national court in the condamnation pro- 
ceedings was authorized by the provisions of the statute of the United 
States heretofore cited, the second section of which reads as foUows : 

"The practice, pleadings, forms, and modes of proceeding in causes arising 
under the provisions of this act shall conform, as near as may be, to the 
practice, pleadings, forms aud proceedings existing at the tlme in like causes 
in the courts of record of the state within which such circuit or district 
courts are held, any rule of the court to the contrary notwlthstanding." 

The court foUowed the modes of procédure in like causes in the 
state court, as it was required to do by the statutes of the United 
States. The procédure in such cases is provided for in the stat- 
utes of Washington (Hill's Ann. St. & Codes, §§ 653-656). Section 
654 is as f ollows : 

"Upon the entry of judgment upon the verdict of the jury, • • • 
awarding damages, • • * the petltioner, • • • may make payment 
of the damages • • • and of the costs • * * by depositing the same 
wlth the clerk * • • to be pald ont under the direction of the court, or 
judge thereof, and npon making such payment into the court * * * such 
corporation shall be rdeased and discharged from any and ail further liabîlity 
therefor." 
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Section 655 provides: 

"Any person, corporation, • • • clalmlng to be entltled to any money 
paid Into court, as provlded lu thlg chapter may apply to the court therefor, 
and upon furnishlng évidence satisfactory to the court that he or it is entl- 
tled to the same, the court shall make an order directlng the payment to 
sucl^ claimant, the portion of such money as he or It shall be found entltled 
to; but if, upon application, the court or judge thereof, shall décide tliat the 
tltle to the land * • • specifled In the application of such claimant, was 
in such condition as to requlre that an action be commeneed to détermine 
the confllctlng clalms thereto, he shall refuse such order untll such action Is 
commeneed, and the confllctlng clalms to such lands * * * be deter- 
mined accordlng to law." 

The object of the condemnation proceedings, as shown by the 
complaint of the United States, was to hâve a jury impaneled — 

"To assess the value of the sald promises, and the damages to be awarded 
agalnst plaintlfC hereln; that ail the rlght, tltle, and interest of the sald 
défendants and ail persons whomsoever be condemned, appropriated, and 
acqudred by this plaintlflf; that, upon proper proceedings being had herein, 
the title of sald lands be vested In thls plaintlflf, and In it eonfirmed." 

Pending the proceedings the plaintiff in error herein entered into 
a stipulation with an officer of the government that the lands in ques- 
tion were of the value of $235 per acre — 

"Whlch sums and amounts, respectlvely, It Is hereby stlpulated and agreed 
the sald jury may return as the value of sald property and the measure of 
damages to the owners of sald property, and which sald amounts may be 
paid into the reglstry of sald court by the government after the sald verdict 
or verdicts are rendered by the jury as af oresald, and thereupon ail the rlght, 
tltle, and Interest of the sald Charles Elsenbels and Kate Eisenbeis, his wif e, 
shall vest and become eonfirmed in the United States of America. It is un- 
derstood that there are other claimants to the lands clalmed by the défend- 
ants Charles Elsenbels and Kate Eisenbeis herein, or to portions thereof, and 
by th{s stipulation it is not intended that the United States concèdes the 
own-ershlp of the lands herelnbefore descrlbed to be in sald défendants Charles 
Eisenbeis and Kate Eisenbeis, but the purpose and intention of thls stipula- 
tion is to flx and agrée upon the value of the lands clalmed by sald défend- 
ants, and herelnbefore descrlbed; and It is understood that the moneys for 
sald lands, in accordance wlth the verdicts that the jury may return, shall 
be paid into the reglstry of the court, and thèse défendants, and any other 
parties who claim to hâve any rlght, title, or interest in said lands, or any 
of them, may make thelr application to the court for the distribution of said 
money to such persons and in such manner as the court may adjudge proper." 

The jury to whom the matter was submitted found a verdict as- 
sessing the land in controversy at a total valuation of $18,900, and 
assessed the damages to the owner thereof for the taking of the 
same by the plaintiff herein at the sum of $225 per acre. "We 
further find from the évidence herein that the title to the said prop- 
erty is in Charles Eisenbeis and Kate Eisenbeis, his vi^ife, subject 
to the litigation and claim of H. Bash, Susan Bash, B. M. Long, 
Clémentine Long, and Francis L. Bash, and that there is no other 
tenant, incumbrancer or person interested in any manner in the 
ownership of the said property, excepting Jeflferson county has a 
lien for taxes thereon." 

No objections were ever made by the plaintiff s in error herein 
to the proceedings in the state court to try the title to the prop- 
erty until after the final judgment was rendered therein. No de- 
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mand was ever made by tliem to hâve the title to the property de- 
termined by a jury in the United States district court. The court 
accepted the judgment of the state court as to the ownership of 
the land as final, and refused to retry that question. Under the 
circumstances, it had no power or authority to try that question, 
because it had already been tried, settled, and determined in a court 
of compétent jurisdiction. The fact that exécution upon the judg- 
ment in the state court could not hâve been levied upon the money 
in the registry of the national court, which had taken the place of 
the land, does not destroy or in any manner afifect the validity of 
the judgment which determined the rights of the respective parties. 
Yonley v. Lavender, 21 Wall. 276, 22 L. Ed. 536; Byers v. McAu- 
ley, supra; Wickham v. Hull (C. C.) 60 Fed. 326. After the land 
was condemned and the damages awarded, the United States had 
no further interest in the proceedings. By the payment into court 
of the amount of damages awarded by the jury, the government 
was discharged from its liability, and was no longer a party to the 
proceedings. U. S. v. Dunnington, 146 U. S. 338, 352, 13 Sup. Ct. 
79. 83, 36 L. Ed. 996, looi. 

The rulings of the court in sustaining the demurrer interposed 
by the défendants in error, and ordering the money in the registry 
to be paid to them, were correct. 

The judgment of the district court is affirmed, with costs. 



NEW HAMPSHIBE FIRE INS. CO. OF MANCHESTER, N. H., et al. v. 
NATIONAL LIFE INS. CO. OF MONTPELIER, VT. 

(Circuit Court of Appeals, Elghth Circuit November 11, 1901.) 

No. 1,556. 

1. Insurance— MoBTGAGE Clause— Rights op Insubee in Securitieb Helb bt 

MORTGAGBE. 

A provision in a mortgage clause of an Insurance poliey that in case 
the Company shall pay the mortgagee any sum for a loss under the 
pollcy, and. daim that It was not liable therefor to the mortgagor, it 
shall at once be subrogated to the rights of the mortgagee under any 
securlty held by It "on the property in question" for the payment of 
the mortgage debt, does not hâve the effect of making the Insurance 
Company a surety for the payment of the mortgage debt, nor glve it 
any rights with respect to securities held by the mortgagee, until it has 
paid a loss under its poliey to the mortgagee. It cannot, where it is 
carrying a part of the Insurance on the property and contesting its own 
liability for a loss under its pollcj', insist that the mortgagee shall not 
make any settlement deemed advantageous with other insurers, unless 
with Its consent; nor is It entltled, after it has been compelled by 
suit to pay its share of the loss, to claim that the mortgagee shall be 
charged on the mortgage debt with more than was received under such 
settlement, even if it has any right in such case to an Interest in any 
security other than that "on the property In question." 

2. Samb — Rights of Insurer in Moktgagb Skcuritt— Sums Chargeablb to 

Mortgagee as Paymentb. 

Separate sults were brought in a state court by mortgagors of prop- 
erty and by a mortgagee on the same pollcies of Insurance covering the 
property. Such suits were Consolidated and tried together, the mort- 
gagors and mortgagee being treated as joint plaintifCs, and reaultecl in 
judgments against the several défendants. Pendlng such suits, other 
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Insurers of the property, agalngt whom judgments had been recovered 
In à fédéral court on removal, pàid such judgments to the mortgagee 
and took aBBignmeuts subrogating them to a proportionate Interest In 
the mortgage securlty. After the rendition of the judgments In the 
Btate coxurt, the attorney for the mortgagors therein filed notices of his 
claim to a Uen (or (ees, and such fées were allowed by the court and 
paid from the amount recovered; the remainder being pald to the 
mortgagee. Eeld, that the lnsiu:ers who had previously been subrogated 
to an interest In the mortgage were not entitied to hâve the amount of 
such attorney's fées charged to the mortgagee as a payment on the 
mortgage debt, either on the ground that the mortgagors had no légal 
Interest in the judgments recovered whleh entitied their attorney to 
payinent therefrom, slnce the décision o( the state court on that question 
was conclusive, or because the mortgagee failed to appeal from the 
allowance, their assignment, whleh antedated such allowance, giving 
them an interest In the matter which entitied them to contest the 
allowance on their own behalf ; nor was the mortgagee bound to appeal 
in their interest, unless Indemnifled against its costs and expenses. 

8, Samk— àttornby'b Fbes. 

A mortgagee was compelled to brlng actions on policies of insurance 
to recover for a loss on the mortgaged property, such policies having 
been taken by the mortgagors for its benefit as additional security. 
Some of the Insurance companles, on payment of the judgments re- 
covered against them, were subrogated to a proportionate interest in, 
the mortgage debt and security. Held that, as between them and the 
mortgagee, the latter was entitied to pay its reasonable attorney's fées 
Incurred in such actions from the proceeds of the insurance bef ore ap- 
plylng such proceeds on the mortgage debt 

Appeal from the Circuit Court of the United States for the District 
of Nebraska. 

The appeal in this case arises out of the foUowing facts: Conrad Bohn 
and William G. Bohn, in September, 1888, executed a mortgage in favor of 
the National Life Insurance Company, the appelle*, whereby they conveyed 
certain property, wlth Improvements thereon, whleh were situated in Douglas 
county, Neb., to secure the payment of their notes to the amount of $25,000. 
The Bohns agreed to lieep the improvements on the mortgaged property in- 
sured to the amount of $25,000 for the security of the mortgagee, and in pur- 
suance of that agreement took out policies for the following amounts in the 
followtng companles: In the Nortb British & Mercantile Insurance Company, 
$1,500; In the Norwlch Union Flre Insurance Company, $3,500; in the Syndi- 
cate Insurance Company of Minneapolis, Minn., one of the appellants, 
$5,000; in the New Hampshlre Fire Insurance Company of Manchester, N. 
H., one of the appellants, $2,500; in the Glens Falls Insurance Company of 
New York, $7,500; and in the Hanover Fire Insurance Company and in the 
Citlzens' l'ire Insurance Company, $5,000. On March 12, 1891, the improve- 
ments on the mortgaged property were deetroyed by flre, the mortgagee 
having up to that tlme made payments on the mortgage indebtedness to the 
amount of $4,657. On November 17, 1892, the Glens Falls Insurance Company 
settled its policy by paylng the sum of $7,700, of which amount $7,035 was 
paid to the National Life Insurance Company, and credited on the mortgage 
debt, whlle the residue, amounting to atwDUt $666, was paid to the Bohns; 
they clalming to hâve an insurable interest in the property which was cov- 
ered by that policy. On July 14, 1891, the Bohns instituted suits against ail 
of the aforesaid companles to recover the amount alleged to be due on their 
respective policies in the district court of Douglas county, Neb.; and on De- 
cember 21, 1891, the National Life Insurance Company, as mortgagee, also 
brought suits against said companles on the same policies, claiming the sums 
due thereon in Its own right as mortgagee. The actions against the Syndi- 
cate Insurance Company and against the New Hampshire Fire Insurance 
Company were subsequently removed to the fédéral court for the district 
of Nebraska and were there tried, resulting in judgments against the last- 
named companles. The other actions remained in the state court and were 
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there tried, resulting eventually In judgments against the several Insuranee 
companies. Ail of the judgments so recovered aéalnst the several Insurance 
companies hâve heretofore been paid. On Aprll 20, 1895, when the New 
Hampshire Fire Insurance Company and the Syndicate Insurance Company 
paid the judgments that had been recovered against them, respectively, the 
National Life Insurance Company, to whom the payments were made, as- 
signed to the New Hampshire B'ire Insurance Company one-tenth, and to the 
Syndicate Insurance Company two-tenths, of Its interest in the Bohn mort- 
gage as that interest existed at the date of the flre. Omltting the récitals, 
the material part of thèse assîgnments — both of them being alike, except 
as to names, the amount of money received, and the Interest asslgned — waa 
as follows: 

"Now, therefore, In considération of twenty-seven hundred seventy-one and 
^i/ioo dollars, this day paid to the National Life Insurance Company of 
Montpelier, Vermont, mortgagee under said mortgage clause, by the sald 
New Hampshire Fire Insurance Company, the recelpt whereof is hereby 
acknowledged, sald sum being in full settlement of said oompany's Uabllity 
to said mortgagee by reason of said loss and damage under the said policy, 
sald National Life Insurance Company, m6rtgagee, does hereby asslgu, set 
over, transfer, and subrogate to the said New Hampshire Fire Insurance 
Company one-tenth of ail the right, tltle, clalm, and Interest whlch said 
National Life Insurance Company had in sald mortgage or trust de«d above 
described at the time of sald fire, and in and to the note or notes therein 
described; and it is agi-eed that ail interest whlch hereafter accrues upon 
sald mortgage to the estent of the proportion aforesaid shall inure and 
be paid to said Insurance company, and that no release of any liind for 
any amount of sald notes or mortgage, or any part thereof, shall be made 
by said tinistee or mortgagee until said company shall hâve received theref rom 
the sum paid sald mortgagee as aforesaid, wlth the Interest thereon at the 
same rate as provided in and by said notes from the date thereof until 
paid, subject, only, to the rlghts of the said mortgagee to the balance of 
its claim to be flrst paid from such security." 

In July, 1891, the National Life Insurance Company brought an action to 
foreclose the aforesaid mortgage, but the proceedings in that case, after 
the flling of the bill, were stayed until the termination of the litigation 
in the various sults whlch were brought as aforesaid to colleet the Insurance. 
After the latter litigation was ended, and the judgments against the various 
insurers had been coUected, the National Life Insurance Company on May 
2, 1898, flled an amended and supplemental bill in the foreclosure case, 
wherein it prayed that an account might be taken of the moneys whlch 
It had coUected from the various insuranee companies whlch had risks on 
the mortgaged property, that the sum stUl due to it on the mortgage debt 
might be ascertalned, and that the mortgaged premlses be sold to satisfy 
the balance of the debt whlch was ascertalned to be due. The N«w Hamp- 
shire Fire Insurance Company and the Syndicate Insurance Company, which 
had at that time changed its name and become the Minnesota Fire Insurance 
Company, each flled an answer to the supplemental blU and also a cross 
bill. By thèse pleadlngs they alleged. In substance, that nothing was due 
to the National Life Insurance Company on account of the mortgage in- 
debtedness; that out of the moneys realized from the insuranee policies it 
had either made or suffered improper payments to be made to the Bohns 
and to certain attorneys who had prosecuted the Insurance suits; that, If 
the National Life Insurance Company was denied crédit for thèse improper 
outlays, it would be found that it had received payment in full of the 
mortgage debt; and that by vlrtue of the assîgnments aforesaid a consid- 
érable sum of money would be found to be due to them, for whlch they, 
rather than the National Life Insurance Company, were entitled to a lien 
on the mortgaged property and to hâve the same sold for thelr benefit. A 
trial was had upon thèse issues, which resulted in a flnding by the trial 
court that the sum of $2,721.28 was still due on the mortgage to the National 
Life Insurance Company, and that It was entitled to the greater part of the 
crédits whlch it clalmed. ïhe New Hampshire Fire Insurance Company 
and the Minnesota Fire Insurance Company hâve appealed from thIs decree. 
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A. S. Churchill, for appellants. 

Frank H, Gaines (James E. Kelby and John A. Storey, on the 
brief), fot appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

.- 'il" - . ■ 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The first claim made by the appellants is that, out of the sum of 
$7,700 which was paid by the Glens Falls Insurance Company to 
settle its share of the loss that was occasioned by the destruction 
of the improvements on the mortgaged property, $666.55 was im- 
properly paid to the Bohns, the mortgagors, which should hâve 
been retained by the National Life Insurance Company, the appellee, 
and that, because it sufïered this sum to be paid to the Bohns, it 
should be treated as money received by itself and credited as a pay- 
ment on the mortgage indebtedness in the accounting between it 
and the appellants. The circumstances attending the settlement 
with the Glens Falls Insurance Company were as follows: That 
company was sued upon its policy by the National Life Insurance 
Company, along with the other fire companies, on July 14, 1891 ; 
but in November, 1892, it professed a willingness to settle its policy 
for the sum of $7,700, provided the mortgagors, as well as the 
mortgagee, released their claim under the policy. The mortgagors, 
as it seems, claimed the sum of $666.55 ^ due to them under the 
policy in addition to what was due to the mortgagee, and would 
not exécute a release unless that amount was paid to them, where- 
upon it was arranged that they should receive the sum demanded, 
and it was accordingly paid. At this time the appellants were de- 
fending the actions which had been brought against them by the 
National Life Insurance Company, and were denying any liability 
on their respective policies, and they did not pay the sums due 
thereon until April 20, 1895, after judgments had been recovered. 
Besides, it appears that the Glens Falls Insurance Company car- 
ried only three-tenths of the total Insurance on the mortgaged prop- 
erty, and ail of the policies, as we understand the record, contained 
the usual provision that the several insurers should respectively 
contribute to the payment of any loss which might be sustained in 
the proportion that their several policies bore to the total amount 
of the Insurance. By virtup of this provision the Glens Falls Com- 
pany was liable to the mnrtgagee for only three-tenths of the sum 
due on the mortgage at the time of the fire, and as the sum so due 
was abolit $21,201.36, it would seem that the sum which was actually 
paid to thé National Life Insurance Company on November 17, 
1892, bythe Glens Falls Company, to wit, the sum of $7,035, was 
a little more than the mortgagee was equitably entitled to demand 
of the Glens Falls Company at that time on account of its interest 
as mortgagee. This fact, that the mortgagee received as large a 
sum frOm the Glens Falls Company as it was equitably bound to 
pay on account of the mortgagee's interest in the insured property. 
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is sufficient in itself to show that there is no substantial foundation 
for the claim now made by the appellants that the sum of money 
which was paid to the Bohns should be charged to the National 
Ivife Insurance Company, and treated as a payment made to it on 
the mortgage indebtedness in an accounting between the mortgagee 
and the appellants. 

But that contention cannot be sustained for another reason. The 
theory of the appellants is that, because their respective policies con- 
tained in the mortgage clause a provision to the effect that, when- 
ever either company paid to the mortgagee any sum for a loss under 
its poHcy and claimed that it was under no liability to the mort- 
gagors, it should at once be subrogated to the rights of the mort- 
gagee under any securities held by it "on the property in question" 
for the payment of the mortgage debt, this provision in effect made 
them sureties for the payment of the mortgage debt and armed 
them with ail the rights of sureties. They further claim that, if the 
mortgagee held policies issued by other companies covering the 
mortgaged property, it could not make a settlement with the other 
insurers without obtaining the consent of the appellants, or, at 
least, that if it did make such a settlement, and accepted less than 
it was legally entitled to recover, it did so at its péril, and that the 
appellants, as sureties, are privileged to challenge the settlement, 
and insist that the mortgagee be charged with the sum it ought 
to hâve received, and to do so at any remote period, when they 
found it convenient or necessary to settle their own policies. We 
are of opinion that this is an erroneous view. The provision found 
in the mortgage clause did not make the appellants sureties for 
the payment of the mortgage indebtedness, and did not purport to 
place them in that relation. As above stated, it provided, in sub- 
stance, that when they paid the mortgagee any sum for a loss un- 
der the policy, and claimed that they were not Hable to the mort- 
gagors, then, and not before, they should be subrogated to the 
rights of the party to whom payment was made as respects ail 
securities held by such party on the "property in question" to secure 
the payment of the debt. This doubtless gave to the appellants 
the right to pay their proportion of the loss to the mortgagee, and 
claim subrogation as respects the mortgage existing on the prop- 
erty; but it did not give them the right to contest the payment of 
their own policies, denying ail liability thereon, and at the same 
time insist that the mortgagee should not make a settlement with 
other insurers, for less than the face of their policies, without their 
consent. If the appellants desired to avail themselves of the right 
of subrogation which was reserved to them by the mortgage clause, 
and to acquire an interest in the mortgage, so as to be able to dic- 
tate or control settlements with other insurers, they should first 
hâve paid their respective losses. Until they did pay their own 
losses, the mortgagee was entitled to make any settlement with the 
other insurers which it deemed fair and just without consulting the 
wisbes of the appellants. In the case of InsUrance Co. v. Stinson, 
103 U. S. 25, 28, 26 L,. Ed. 473, it was said; 
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"Where a créditer effects Insurance on property mortgaged or pledged 
to him as securlty for the payment of his debt, the Insurers do not become 
euréties of the debt, nor do tbey acqulre ail the rlghts of such sureties. 
• • * A surety of the debt might complain if the creditor should sur- 
render to the debtor collatéral securities; but an Insurer of the property 
for the benefit of the mortgagee would hâve no just ground of complaint 
True, after a loss has occurred and the Insurance bas been paid, sufScient 
to discharge the debt, the Insurers may be entitled to be subrogated to the 
rights of the créditer against the debtor, and to any collatéral securities 
whlch the creditor may then hold and which are prlmarily llable for the 
debt beîore the Insurers. But even then we do not think that the cred- 
itor is bound to take any active steps to realize the fruits of a collatéral, 
or to keep It from expirlng, unlees the Insurance be flrst paid and notice be 
given to him of a désire on the part of the insurers to be subrogated to hls 
rights, with a tender of indemnlty against expenses." 

Thèse views are strictly applicable to the case at bar, and estab- 
lish the proposition that the appellants, notwithstanding the provi- 
sion in the mortgage clause, did not occupy the attitude of sure- 
ties with respect to the mortgage indebtedness, and that the right 
of subrogation did not arise until they had paid the losses incurred 
under their respective policies, which losses were not paid until long 
after the Glens Falls policy was settled. For thèse reasons we 
concur in the view, which was expressed by the lower court, that, 
as respects the Glens Falls insurance, the sum paid to the mort- 
gagors ought not to be regarded as a sum paid to the mortgagee 
and charged against it as a payment in its accounting with the ap- 
pellants. 

The next proposition contended for by the appellants is that, in 
the accounting between themselves and the National Life Insur- 
ance Company, the latter company should be charged with the sum 
of $1,127, which sum, as it is claimed, was erroneously paid to Byron 
G. Burbank, an attorney at law, out of the moneys collected from 
the various insurance companies on their policies. This payment 
to Burbank was made under the following circumstances : Burbank 
was the attorney of record for WiUiam G. and Conrad Bohn, the 
mortgagors, in ail of the insurance suits, both those which were 
tried in the fédéral court and those that remained in and were tried 
in the state court. On or about February 15,. 1894, Burbank filed 
a claim for an attorney's lien on the sums due under the policies for 
services rendered in enforcing the collection of the same. Such a 
claim was filed in three of the actions that were pending in the state 
court. In one of the cases an àllowance was made in his favor in 
the sum pf $420, in another in the sum of $600, and in another in 
the sum of $lO/'. No opposition appears to hâve been made by any 
one to the àllowance of thèse several demands for légal services ren- 
dered for and in behalf of the Bohns, although a notice of the claim 
which was filed in one of the cases appears to hâve been served by 
Burbank upon the attorney who now represents the appellants. 
The several claims as made by Burbank were allowed by orders 
of court duly entered of record in the several cases in which the 
claims were preferred, one on October 22, 1896, and the other on 
January 9, 1897. 
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The contention of the appellants with respect to the sum paid to 
Burbank may be stated as foUows ; That the Bohns had no inter- 
est in the policies upon which they caused suits to be instituted by 
Burbank, because they had sold and conveyed the insured prop- 
erty prier to the fire; that by reason of such conveyance they had 
no right to an allowance for counsel fées out of the moneys recov- 
ered on the poHcies ; that the National Life Insurance Company 
should hâve resisted the claim; and that, as it did not do so, it 
should now be charged with the sum erroneously paid to Burbank. 
We hâve not been able to concur in this view of the law for the 
following reasons: 

The allowances were made in the several cases pending in the 
State court, and it appears to hâve been held by the state court that 
the Bohns did hâve an insurable interest in the property covered 
by the policies, and that they were entitled to maintain actions 
on the same and to recover for their own benefit whatever was 
due thereon in excess of the amount of the mortgage indebtedness. 
Insurance Co. v. Bohn, 48 Neb. 743, 750, 751, 67 N. W. 774, Tjj, 
58 Am. St. Rep. 719, 724, 725. The suits that were brought by the 
Bohns and those that were brought by the National Life Insur- 
ance Company were Consolidated for trial in the state court, so 
ihat in that court the mortgagors and the mortgagee were treated 
as joint plaintiffs ; and while the amount which each plaintifï was 
entitled to recover was not formally stated in the several judgments, 
yet when the court allowed the claims of Burbank for services ren- 
dered for and in behalf of the Bohns, and directed them to be paid 
out of the sums recovered, that was in efïect an adjudication that 
the mortgagors were at least entitled to so much of the sums re- 
covered as were awarded to their attorney. As this was an adjudi- 
cation of a question which was properly before the state court for 
détermination, the ruling made thereon must be accepted as con- 
clusive. The state court adjudged, in efïect, that the sum which 
it ordered to be paid to Burbank was not due to the National Life 
Insurance Company, but to the mortgagors ; and, even if it should 
be conceded that this ruling was erroneous, yet such concession 
would afïord no sufficient reason for charging the National Life 
Insurance Company with a sum of mone/ which was not paid to it 
and which it was not allowed to recover. 

Nor are we able to décide that the National Life Insurance Com- 
pany should be charged with the sum of money in question because 
it did not appeal from the orders making the allowances in favor of 
Burbank. Thèse orders were made after the appellants had paid 
their own policies and had become subrogated to an interest in the 
mortgage by a formai assignment of an interest amounting to three- 
tenths. It was their duty to appear and object to the allowances 
if they deemed them erroneous, and the fact that they did not so ap- 
pear, or request the National Life Insurance Company to appear, 
and object thereto, and that they did not tender to the latter Com- 
pany any indemnity against the costs and expenses which would be 
incurred by taking such appeal, efïectually prevents them at this 
time from making any objections to the allowances within the doc- 
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trine heretofore quoted from Insurance Co. v. Stinson, 103 U. S. 
25, 28, 26 L. Ed. 473. 

Another objection was made by the appellants in the trial court, 
and is renewed hère, to a payment in the sum of $2,500, which the 
National Life Insurance Company made to its attorneys for long 
and laborious services rendered by them in prosecuting the numerous 
suits to final judgments. The trial court sustained this exception 
to the extent of reducing the crédit claimed to the sum of $600, 
which latter amount it considered a reasonable allowance for serv- 
ices that had been rendered in behalf of the National Life Insur- 
ance Company in collecting the amount due from the Glens Falls 
Insurance Company. We perceive no reason whatever why the 
National Life Insurance Company should not be allowed crédit in 
its accounting with the appellants for this latter sum, and we think 
it most probable that the appellants would bave had no just ground 
for complaint if a greater crédit had been allowed. However, as 
the appellee took no exception to the action of the lower court, and 
has not appealed, we are not called upon to décide whether an error 
toits préjudice was committed. 

No other questions are presented by the record which in our judg- 
ment deserve spécial notice, and the decree below is accordingly 
afiirmed. 



VEBCKtrYSSB et aL ▼. WILLIAMS, 
(Circuit Court of Appeals, Elgbth Circuit November IS, 1901.]l 

No. 1,660. 

1. PsnrciFAi. AND AoBKT— Knowlbdob of Aobint— Relations of Aoent to 

Adverse Partt. 

A real estate agent who Is employed by an owner of land to flnd a 
pnrcbaeer therefor, and pald a commission for bis services, after the 
owner and purchaser bave concluded a contract for tbe sale of the land, 
may lawfuUy become tbe agent of tbe purcbaser, to pass upon the tltle, 
pay the purcbase money, and recelve the deed In bis behalf, where the 
purchaser bas knowledge of bis fonnar relations wltb tbe vendor; and 
in such case tbe purcbaser Is bound by tbe agent's knowledge in respect 
to an incumbrance on tb| land acquired whlle be was so actlng. 

2. MOBTOAOE— MiSTAKK VS DbSCHIPTIOIT— NOTICB TO AOBNT OF PuBCHABBB OF 

Land. 

An agent employed by a purchaser of land to act In his behalf In 
consummatlng tbe purcbase by passing upon the tltle, acceptlng tbe 
deed, and paying tbe purcbase price, acQulred knowledge before tbe 
transaction was closed that an outstandlng mortgage execnted by tbe 
vendor was Intended by tbe parties thereto to cover the land embraced 
In tbe contract, but that, tbrougb a mlstake of the scrlvener wbo drew 
It, a différent tract was descrlbed tbereln. The agent, however, acceptted 
the tltle and pald tbe considération. Held, that tbe principal was 
aftected by tbe knowledge of bis agent, and was not an Innocent pur- 
chaser as against the mortgagee, wbo was entltled to a reformation of 
the mortgage, and to enforce it against the land intended. 

3. Samb— Effect of Record. 

A mortgage descrlbed the land conveyed tbereby as "section 81, 
rangé 8, township 12," and as sltuated In a certain county, in which the 
mortgage was recorded. : Tbe mortgàgor resided in such county, and the 
only land he owned therein was section SI, township 8, range 12. Tbe 
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land actually described -was not situated In that county. Eeld, that the 
mortgage showed on its face that a mistake had probably been made 
In the description, both because the range was glTen before the town- 
ship, and because tlie land, stated as being in tliat county, was located 
elsewhere by the further description, and that the record was con- 
structive notice to a purchaser of the mortgagor's land in that county 
that the mortgage was Intended to cover such land, which fact he could 
hâve ascertained by inquiries which the record suggested. 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

On November 25, 1889, George J. Williams, the appellee, exhibited an 
original bill of complaint against Horace H. Hagan and Arthur Vercruysse 
for the purpose of foreclosing a mortgage on a certain tract of land situated 
in the county of Pottawatomie, Kan., which was executed by Horace H. 
Hagan on July 1, 1884. The original bill averred that the mortgage loan 
was made by Lucas R. Williams, but that the indebtedness was subse- 
quently assigned to George J. Williams, the complalnant below; that the 
debt became due July 1, 1886, but was extended by agreement until July 

1, 1888; and that the land intended to be conveyed by the mortgage was 
section 31, in township No. 8, range 12 E. of the sixth P. M., — ^the same being 
situated in the county of Pottawatomie, — but that by a clérical error It was 
described as "section 31, township number 12, range 8 east of the sixth 
principal meridian." The bill contained the usual averments showing a 
default in the payment of the mortgage indebtedness and prayed for a 
decree of foreclosure. The original défendant, Arthur Vercruysse, filed an 
answer to the original bill on January 10, 1890, wherein he averred, in sub- 
stance, that he was the owner in f ee simple of the tract of land flrst above 
described, situated in section 31, township 8, range 12 E. of the sixth P. M.; 
that he purchased the land in good faith from Horace H. Hagan on January 

2, 1885, and without any notice or knowledge of the existence of any mort- 
gage or other lien upon the property. Subsequently, on December 29, 189T, 
Arthur Vercruysse, the original défendant, having died, the complainant 
flled a supplemental bill in the nature of a bill of revivor, making Edgard 
Vercruysse, the sole heir of Arthur Vercruysse, a défendant in his place. 
In the supplemental bill it was further alleged that at the time the loan was 
made it was agreed and understood by and between Hagan, the mortgagor, 
and L. R. Williams, the original mortgagee, that the mortgage Indebtedness 
should be secured by a mortgage on the land flrst above described, and that 
the loan was made to Hagan on the faith of that agreement, and that an 
error was made by the scrivener in deseribing the property, which error 
consisted in reversing the figures for the township and range, thereby locat- 
ing the property in township 12 instead of township 8, and in range 8 
instead of range 12. On the trial below on thèse issues the court found 
that it was the intention of Hagan to exécute a mortgage covering section 
31 in township 8, range 12, and that the misdescription of the land intended 
to be conveyed was occasioned by a mutual mistake. It accordingly en- 
tered a decree of foreclosure, directing a sale of the property which the 
mortgagor intended to convey, but through mistake had misdescribed. From 
such decree the défendants hâve prosecuted an appeal to this court. 

David Overmyer.(D. W. Mulvane, on the brief), for appellants. 
W. H. Rossington and CHfford Histed (Charles Blood Smith, on 
the brief), for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

After a careful perusal of the évidence, we hâve no doubt whatever 
that the mortgage in favor of Lucas R. WilHams, the plaintifif's 



ÙdS 112 FEDERAL REPORTER. 

assignôr, vras executed by Hagan, tKe mortgagor, and receîved by 
Williams, thé original mortgagee, under a mutual mistake of fact. 
Thèse parties faad been partners in the ranching business, and while 
engaged i'fl» th&t business had occûpied section 31 of township 8, 
range 12, in Pottawatortiie County, Kan., which belonged to Hagan. 
On July I, 1884, Hagan bought a herd of horses from Williams on 
crédit for the sum of $7,000, executing a note therefor, and agreeing 
to give him a, mortgage on bis land (that is to say, on section 31 of 
township 8, range 12) to secure the payment of the same. The mort- 
gage was drawn, executed, and received in pursuance of this under- 
standing, but through inadveirtence the numbers of the township and 
range were reversed; the resuit being that a tract of land was de- 
scribed which Hagan never owned or claimed to own, and which was 
not even situated in Pottawatomie county, although the mortgage de- 
clared that the land cbnveyed was located in that county. Hagan 
testifies that he intended to exécute a mortgage on the land which 
he owned in Pottawatomie county, and that he did not discover the 
error in the description Uijtil some time in the month of December, 
1884. Altogether it is very plain that the parties labored under a 
mistake of fact in supposing that the mortgage correctly described 
the tract of land which Hagan owned and intended to convey. It is 
aUo obviôus that it was such a mistake, due to the fault of a scriven- 
er, as courts of equity are always willing to correct, unless by so do- 
ing the rights of some innocent third party will be jeopardized. The 
principal question in the casé, therefore, is whether Arthur Ver- 
cruysse, who purchased section 31 of township 8, range 12, from 
Hagân for the sum of $8,600, receiving a deed therefor about 
January 2, 1885, was an innocent purchaser, whose rights should be 
protected, or whether, in view of ail the facts, he should be deemed 
to hâve purchased with notice, actual or constructive, of the out- 
standing incumbrance, and of the mistake made which entitled the 
mortgagee to hâve the mortgage reformed. 

The undisputed facts pertinent to the décision of this question, as 
disclosed by the record, are thèse : The mortgage, while professing 
on its face to çonvey lânds, belonging to the mortgagor, situated in 
Pottawatomie county, in fact described a section that did not and 
never had belonged to him, lying in another county. Arthur Ver- 
cruysse was a foreigner residing in Belgium. In October, 1884, he 
appears tohaye corne to Pottawatomie county, in company with some 
other persons, with a view of buying land. While there he made 
the acquaintance of a real estate agent by the name of A. J. Beakey. 
Beakey broUght Vercruysse and Hagan together, and in company 
they went ôut to thé tract of land in controversy and viewed it, as 
well as another section, that lay immediately south of the land in 
controversy, which belonged to Hagan's brother. After examining 
the land, Vercruysse agreed with Hagan to buy both sections, which 
contained together 1,245 acres, for the sum of $14,100 of which sum 
$1,000 was to be paid down, and $13,100' on January i, 1885, ànd to 
give Hagan a lease of the land for one year, provided the later should 
deliver a warranty deed cohVeying an absolute estate in fee simple on 
or befofe January ï, 1885. After making this agreement, Ver- 
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cruysse appears to hâve returned to Europe, leaving Beakey to at- 
tend to the further détails of the purchase, and to report on the title, 
and to close the transaction if the title was found to be satisfactory. 
Thereupon Beakey engaged the services of an abstractor residing at 
Topeka, Kan., by the name of M. S. Beal, to examine the title to the 
land in controversy. In the abstract as made and furnished to 
Beakey, the mortgage in controversy in favor of L. R. Williams was 
mentioned, and a notation was made opposite to this conveyance that 
the figures giving the numbers of the section, township, and range 
as "31 — 12 — 8" were "supposed to mean 8 — 12." In a letter written 
by Beal to Beakey under date of December 20, 1884, the following di- 
rections were also given to Beakey : 

"Get release of mortgage H. H. Hagan to Lucas E. Williams, 14 July, 
18S4, ?7,000, on Sec. 31—13—8, recorded V page 249. ïhis instrument does 
not describe the land; it says section 31, range 8, town 12; but it is 
recorded In thls county, and it will remove ail presumption If it is can- 
celed." 

Aside from thèse facts, it is clear beyond controversy that prior 
to January i, 1885, Beakey was informed and well knew that the 
Williams mortgage had not been paid, and that that mortgage was 
intended to cover section 31 of township 8, range 12; being a part 
of the very land which Vercruysse had contracted to buy. The testi- 
mony, we think, fully warrants the conclusion that the duty of pass- 
ing upon the abstract when it was completed, and determining wheth- 
er a deed from Hagan to the land in controversy would convey a 
good title in fee simple, was devolved upon Beakey by Vercruysse, 
since the check to pay for the land was transmitted to Beakey. 
Beakey unquestionably became Vercruysse's agent to pay Hagan for 
the land, because the latter employed no other agent for that purpose. 
Nor does the testimony disclose that he employed any other person 
to détermine, before payment was made, whether Hagan's deed 
would convey a title in fee simple, from which fact it must be inferred 
that he expected Beakey, as his agent, to détermine that question. 
Vercruysse also seems to hâve devolved upon Beakey the duty of 
receiving a deed for the land, as well as the duty of making payment 
therefor ; and the land was in fact paid for by Beakey, and Hagan's 
deed was dejivered to and accepted by him. Contemporaneously 
with that transaction, and as agent for Vercruysse, Beakey also exe- 
cuted a lease of the land to Hagan for the term of one year at a rental 
of $800, and he continued to act as agent for Vercruysse for several 
years thereafter, until shortly before Vercruysse's death. 

It is true that Beakey testifîed, in substance, that he sold the land 
as Hagan's agent, and that Hagan himself admitted that he paid 
Beakey $700 as a commission. But Hagan also testified that he per- 
sonally agreed with Vercruysse upon the terms of sale, and that 
Beakey attended to closing up the transaction for and in behalf 
of Vercruysse after he had returned to Europe, and that Vercruysse 
advised him before leaving that Beakey would exercise such func- 
tions. From thèse statements, and from the part that Beakey ac- 
tually played in the transaction subséquent to the sale, it must be 
inferred that, if he acted at any time as agent for Hagan, he did no 
112 P.— 14 
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more as sucH agent than to find him a purchaser, an3 tfiat after orie 
had been found, and the principals had been brought together, they 
arranged the terms of the sale, and that Beakey thereafter became 
ji! the agent of Vercfuysse, with fijll knowledge on the part of the latter 

É of the previous relations existing between Beakey and Hagan, and 

Il that he intrusted Beakey with the duty of examining the abstract and 

'■ ascertaining that the title was perfect, and with the further duty of 

paying the purchase money if he was satisfied with the title. No 
reason is perceived why Beakey might not lawfuUy become the agent 
of Vercruysse after the agreement of sale had been consummated by 
the principals, provided Beakey's agency for and in behalf of Hagan 
merely extended to finding a purchaser and bringing the principals 
together, as seems to hâve been the case. After his agency for the 
vendor had ceased, and the object of his agency had been accom- 
plished, no reason is perceived why he might not lawfully become the 
agent of the vendee for the purpose of examining the title, paying 
the purchase money, and seeing that the agreement of the vendor 
was faithfully executed. It is certain that he could accept such em- 
ployment if his employer was aware of the nature and extent of the 
previous agency, and we are satisfied that he did hâve such knowl- 
edge. In the case of Coal Co. v. Bailey, 36 C. C. A. 229, 231, 94 
Fed. 258, this court held that a principal who is aware that his agent 
is also acting as agent for one who is adversely interested in the 
transaction, yet consents that he may continue to serve as his own 
agent, is estopped from denying that he had such knowledge as his 
agent had during the course of the negotiation. There is much 
greater reason, of course, for holding that a vendee who knowingly 
employs as his agent to close up a given transaction, and to see that 
it is consummated in pursuance of the terms of a written contract ex- 
isting between the principals, — a person who has previously acted as 
agent for the vendor, but whose employment has ceased, — should be 
precluded from denying knowledge of those facts with which the 
agent became acquainted after he was thus employed by the vendee, 
and before the written agreement was executed in behalf of the 
vendee by the payment of the purchase money. It foUows, as a 
matter of law, from what has been said, that if Vercruysse employed 
Beakey as his agent to close up the transaction with Hagan after 
the agreement of sale was signed, and intrusted him with the duty 
of passing upon the title and paying the purchase money, then he is 
afïected with ail the knowledge which Beakey possessed on January 
2, 1885, when he paid the purchase money, and cannot be esteemed 
an innocent purchaser of the property in controversy, because Beakey 
was well aware that the Williams mortgage was unpaid, and that it 
was intended to cover the land in controversy. 

There is yet another good and sufHcient reason, in our opinion, 
why Vercruysse cannot daim protection as an innocent purchaser of 
the land in controversy. He is presumed to hâve had knowledge of 
the contents of the Williams mortgage, because it was recorded in 
Pottawatomie county, was executed by Hagan, and professed to con- 
vey land of his which was located in that county Thèse facts af- 
fected an intending purchaser with knowledge of the contents of the 
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mortgage. That instrument showed on its face that a mistake had 
probably been made by the scrivener in drafting it, because the num- 
ber of the range was stated before the number of the township, 
which in itself would hâve been regarded as an unusual circumstance 
by any one who was reasonably famihar with the manner in which 
land situated within governmental surveys is usually described. Be- 
sides, the statement that the land conveyed was located in Pottawa- 
tomie county was the portion of the description that was most apt 
to be correct, whereas the description by township and range located 
it elsewhere. This was also a very significant fact which would hâve 
attracted the attention of any prudent person, and led to further in- 
quiry. The abstractor, Beal, assumed at once when he read the 
mortgage that the numbers of the township and range had been 
transposed by mistake, and so advised Beakey in his first communica- 
tion concerning the title. Indeed, it is hardly possible to conceive 
how any person of ordinary intelligence could hâve reached a différ- 
ent conclusion or drawn a différent inference. The law is very well 
settled that a purchaser of real property cannot willfully close his eyes 
to facts or circumstances appearing upon the record which would 
naturally excite suspicion in the mind of any one ; the rule being that 
if one has knowledge of facts or circumstances which would put a 
prudent person, acting in good faith, on inquiry, and he fails to in- 
quire, knowledge will be imputed to him of ail the facts to which a 
properly directed inquiry would hâve led. Coal Co. v. Doran, 142 
U. S. 417, 437, 438, 12 Sup. Ct. 239, 35 L. Ed. 1063; Paxson v. 
Brown, 10 C. C. A. 135, 61 Fed. 874, 27 U. S. App. 49, 62, 63; Bur- 
well's Adm'rs v. Fauber, 21 Grat. 446, 463; Mettart v. Allen, 139 
Ind. 644, 39 N. E. 239; Roan v. Winn, 93 Mo. 503, 510, 511, 4 S. W. 
736. More directly in point, however, is the case of Partridge v. 
Smith, 18 Fed. Cas. 1281, 2 Biss. 183, where it appeared that a grantor 
made a mistake in drafting a mortgage, by transposing the numbers 
of the township and range, by reason whereof it was not applicable 
to any land in the county, and in which it was held that this in itself 
was a circumstance sufficient to put a subséquent purchaser from the 
grantor on inquiry, inasmuch as the mortgage further described the 
land intended to be conveyed as situated in the county where the 
mortgage was recorded. While this case has been criticised on one 
occasion (Bailey v. Galpin, 40 Minn. 319, 322, 41 N. W. 1054) as 
carrying the doctrine of constructive notice to a great length, yet, on 
the other hand, it has been cited with approval in another state 
(Schweiss v. Woodrufï, 73 Mich. 479, 41 N. W. 511); and it seems 
to us to enunciate a Sound and just doctrine, especially when a deed 
or rnortgage containing such a manifest misdescription expressly 
locates the land intended to be conveyed within the county, and the 
grantor owns but one tract therein. As the records in thèse days are 
usually scanned by intending purchasers of real property, we can 
conceive of no circumstance which would be more apt to excite suspi- 
cion and put a purchaser upon inquiry. The record itself in such 
cases, without further inquiry, would advise any person of ordinary 
intelligence, as it did in the présent instance advise Beal, of the nature 
of the mistake, and how it had probably occurred. We accordingly 
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cojlclude that Vercruysse was put on inquiry by the condition of the 
record, and that knowledge of the Williams mortgage should be im- 
puted to him, because the slightest inquiry would hâve developed 
the fact that it was intended to be a lien on section 31 of township 
8, range 12 E., and had not been paid. 

Finding no error in the decree of the lower court, the same is here- 
by affirmed. 



ANTHONY et al. v. CAMPBELL. 

CAMPBELL V. ANTHONY et al. 

(Circuit Court of Appeals, Eightli Circuit November 25. 1901.) 

Kos. 1,515, 1,516. 

1. Pleading — Intervention — Amendment of Pétition. 

An Intervener who asserts in hls pétition a gênerai lien, In favor of 
the class oî creditors of whom he is one, on securities in the hands of a 
receiver of the court, may properly be permitted, in the discrétion of the 
court, to amend his pétition by alleglng a spécifie lien In his own favor 
on certain of such securities, growing out of facts which were not 
known to him at the time he filed hls original pétition, and to rely upon 
both liens; the two not being inconsistent. 

2l Corporations— Securities Dkposited to Securb Bosds — Feaudulbnt 
Salb by Trustée. 

A mortgage loan company whlch had issued debentures secured by a 
deposit of securities wlth a trustée was subsequently reorganized, and 
on the maturlty of the debentures the new company undertook to retire 
the same by exchanging theref or new debentures of its own. The ex- 
change was efCected wlth ail holders except one, who resided in Scotland, 
and who refused to accept the exchange. For the purpose of obtaining 
the securities held by the trustée, the new company made demand on the 
trustée, through one of its officers, for the sale of such securities; and 
the trustée sold the same at auctlon, sendlng a notice to the holder of 
the only outstanding debentures, whlch did not reach him, however, 
untll six datys before the sale, and too late for him to protect his inter- 
ests. The trustée held securities of the face value of $255,000 and the 
actual value of about $175,000 which It sold to a représentative of the 
new company for less than $16,000; the only money paid being tlie pro 
rata sbare which would accrue to the debentures which had not been 
exchanged, assuming that ail were still In force, although in making the 
exchanges there was np understandlng or agreement wlth the holders 
that the old debentures taken up should be contlnued in force for auy 
purpose. Held, tha.t the new company had no rlght to demand a sale 
of the securities, and that, as agalnst the holder of the outstanding de- 
bentures secured tbereby, such sale was fraudulent and voldable. 

S. Parties— Suit in Fédéral Court— Nonresidbnt Corporation. 

The securities so sold were deposited by the new company with another 
trustée to secure its own debentures, and in a subséquent suit by a holder 
of such debentures were taken Into the possession of a fédérai court, 
by Its receiver, for administration. In such suit the holder of the old 
debentures Intervened, alleglng the fraudulent character of the sale, and 
asserting his prier lien upon the securities. The trustée which had made 
the sale was a corporation of another state, over which the court could 
not obtain jurlsdiction in such suit. Held, that the Intervener had the 
right, at hls élection, to follow the securities, instead of bringing action 
agalnst the trustée, and that, whiie the trustée would hâve beett a 
proper party to the issue raised by the pétition of Intervention, It was 
not an indispensable party, and the court was authorized by equlty 
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rnle 47 to grant the relief prayed by the Intervener, as agalnst the other 
parties to the suit, without préjudice to the rights of the trustée. 

4 Corporations — Suit bt Bondholdbb to Set âside Salb op Secdritibs bt 
Trustée — Lachbs. 

The Intervener had been notlfled by the trustée of the sale of the 
eecuritles at auction, of the prlce reallzed, and the portion thereof 
applicable on hls debentures, and on the advlce of attorneys employed 
In thls counti^, based on statements made to them by offlcers of tha 
new Company that the securltles sold were practlcally worthless, he 
accepted such sum from the trustée, and brought an action agalnst the 
old Company on his debentures, in whlch he recovered a judgment. Nel- 
ther he nor hls attorneys had knowledge untll shortly before he set up 
such facts In hls pétition of intervention that the other debentures had 
been pald by exchange, that the sale was made at the request of tha 
new Company, that It had been the purchaser at the sale, or that tha 
securltles sold were of value. EeH that, under such circumstances, he 
could not be held barred of the rlght to relief agalnst the sale by lâches, 
although the tlme fixed by the state statute withln which an action for 
relief on the ground of fraud must be brought had expired before he 
flled his pétition of Intervention attaclilng the same; the statute further 
providlng that the cause of action should not be deemed to hâve accrued 
untll the dlscovery of the fraud, 

1, Samb—Estoppei.— Ratification. 

Nor dld the Intervener ratlfy the sale, and thereby lose hls rlght to 
relief agalnst it, by his acceptance of a part of Its proceeds, slnce ha 
had at the tlme no knowledge of the facts whlch entltled hlm to Im- 
peach it 

t. Same— Lien op Bonoholder on Plbdqbd SEcnRiTiKS— Equitibs op Other 

BONDHOLDERS. 

A corporation Issued 100 debenture bonds, secured by a deposlt of 
Becurities wlth a trustée. It subsequently transferred ail Its property 
and assets to a new or reorganlzed corporation, whlch proposed to the 
holders of the debentures to exchange therefor debentures of Its own, to 
be secured by a deposlt wlth a new trustée of securltles Includlng those 
deposited by the old Company. This proposition was accepted, and the 
exchange made by ail the debenture holders except one who owned 4 
of the bonds, and who refused to make the exchange. By a colluslve 
Baie made by the trustée the new company obtalned possession of the 
pledged securltles for a merely nominal sum, and deposited the same to 
secure its own debentures. In a subséquent suit a receiver was ap- 
polnted for the company, who took possession of the securltles. The 
holder of the 4 unpald debentures of the old company Intervened and 
obtalned a decree settlng aside the sale made by the original trustée as 
to hlm. Held, that as agalnst the holders of the other bonds, slmilar to 
hls own, who had surrendered the same In exchange for those of the 
new company wlth the understandlng that they should be secured by a 
pledge of the same securltles, he was not entltled to prier payment of 
hls bonds In f ull from the proceeds of such securltles, but only to 4 per 
cent of such proceeds; It not appearlng that the other holders had beea 
parties to the fraudulent sale of the securltles. Sanbom, Circuit Judge, 
âissentlng. 

t, Same. 

In such case, however, the Intervener was entltled to 4 per cent of 
ail sums reallzed from the securltles so wrongfuUy sold by the trustée, 
whethcr collected by the reoelver or by the company prevlous to the 
reeelvershlp; the latter amount to be ascertalned and pald from any 
funds of the company In the hands of the receiver. 

8. Same— Right of Crbditor to Attack Transper op Propbrtt— Lâches. 

A credltor of a corporation whlch bas transferred ail of Its property 
to another corporation, who proposes to challenge the valldlty of the 
conveyance, must act promptly after be Is advlsed of the same; and m 
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delay of three or four years, durlng whlch others hâve become creditors 
o( the transférée, and it bas béeomè Insolvent, -wlll bar hls right to 
assert an équitable lien on the property so transferred. 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Kansas. 

Thèse are cross appeals from a decree rendered by the circuit court of tlie 
United States for the district of Kansas in a case whereln L. W. Anthony Is 
the complalnant, and the Investment Trust Company and the City Real 
Bstate TrflSt Company are the défendants, which action was commeneed on 
May 2, 1896. Anthony held certain debenture bonds of the Investment Com- 
pany, whiçh were secured by certain securlties, consistlng principally of 
notes and mortgages. in the possession of the City Eeal Estate Trust Com- 
pany, as trustée. The object of the proceedlng appears to hâve been to 
obtain payment of the bonds held by Anthony, and of other bonds of a like 
character, by enforcing the sale or collection of the securlties that had been 
deposlted with the last-named company to secure thelr payment. On the 
flling of the bill, or shortly thereafter, three reeeivers of said securlties were 
appolnted, of whom B. H, Wheeler, one of the appellants, is now the survivor; 
the others havlng either dled or resigned. At a certain stage of the pro- 
ceedings Hugh Campbell, who Is the appellant In case No. 1,516, intervened 
in said cause, assertlng a prior lien on some of the securlties in the hands 
of the reeeivers, adverse to the lien of the complalnant in that action. At a 
later date, to wlt, on November 21, 1898, Campbell flled an amended interven- 
ing pétition. The decree from whlch both parties hâve appealed was entered 
on the Intervening pétition on September 29, 1900. By the terms of that de- 
cree, Campbell was awarded the sum of $1,968, wlth Interest thereon from 
date, the same to be paid out of moneys in the hands of the reeeiver which 
had been realized from the securlties aforesald. He was also awarded the 
^/26 part of such moneys as mlght thereafter be realized by the reeeiver from 
other of said securlties not then coUected. Anthony, the original complaln- 
ant, and Wheeler, as reeeiver, who are the appellants in case No. 1,515, hâve 
appealed frOm that decree, alleging that the Campbell claim should bave been 
rejected in toto. On the other hand, Campbell has appealed, alleging that 
the entlre amount of hls clalm, namely, the sum of $12,278, should hâve been 
ordered to be paid out of the fimds and securlties in the hands of the re- 
eeiver. The further facts on whlch the clalms of the respective parties are 
based sufflclently appear In the opinion. 

J. D. McFarland, for L,. W. Anthony and Bennett R. Wheeler. 
C. J. Evans (L,. A. Stebbins, on the brief), for Hugh Campbell. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The record discloses that on November i, i888, the Kansas In- 
vestment Company, a corporation of that state, issued a séries of de- 
benture bonds amounting to £50,000, and, to secure their payment, 
deposited with the Boston Safe Deposit & Trust Company, here- 
after termed the "Boston Company," certain securlties, consisting of 
notes secured by mortgages on lands principally sltuated in Kansas, 
to an, amount exceeding by 5 per cent, the par value of the deben- 
ture bonds. Thèse debentures wrere sold in Scotland, and Hugh 
Campbell, the appellee in one of the cases, and the appellant in the 
other, became the purchaser of four of the debentures, each for the 
5um of £500, which by their terms matured on November i, 1894. As 
the debentures were not paid at maturity, Campbell brought an ac- 
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tion and recovered a judgment against the Kansas Investment Com- 
pany on November 27, 1897, in the sum of $10,621.52. After the 
issuance of the aforesaid debentures, and some time in July, 1890, 
the Kansas Investment Company transferred to the Investment Trust 
Company, a Colorado corporation, which is represented in this pro- 
ceeding by Bennett R. Wheeler, its receiver, ail of its property and 
assets, including its equity of rédemption in the securities at that 
time held by the Boston Company, which had been deposited to se- 
cure the payment of the aforesaid debenture bonds. This latter in- 
vestment Company, which for convenience will be referred to as the 
"Colorado Company," appears to hâve been organized by the stock- 
holders and ofïicers of the Kansas Investment Company, most of 
vvhom exchanged their stock in the Kansas Company for stock in 
the Colorado Company ; the purpose of the stockholders and officers 
being, apparently, to conduct opérations in future under a Colorado 
charter, which would impose less liability on them as stockholders 
than was imposed at the time by the laws of Kansas. If there was 
a différent motive in organizing a successor corporation under the 
laws of Colorado, we hâve failed to discover it. The securities that 
were thus transferred to the Colorado Company, consisting of notes 
and mortgages, and land mostly situated in Kansas, were of great 
value. The Colorado Company, after its organization, was con- 
trolled and managed by substantially the same persons who had pre- 
viously controUed and managed the Kansas Investment Company, 
hereafter termed the "Kansas Company." Afterwards, during the 
years 1893 and 1894, the Colorado Company issued a large number 
of debentures, amounting in the aggregate to $2,500,000, and at the 
same time transferred the bulk of its assets, which also consisted of 
notes and mortgages, to the City Real Estate Trust Company, a 
Kansas corporation, as trustée, to secure the payment of its deben- 
tures. This latter company will be referred to hereafter as the "Real 
Estate Company." Its agreement with the Real Estate Company, 
whereby the latter was constituted a trustée, contemplated obtaining 
possession of the securities of the Kansas Company then in the hands 
of the Boston Company, and the transfer of the same to the Real 
Estate Company as security for its own larger issue of debentures. 
To accomplish this object the Colorado Company made a proposition 
to the Scotch debenture holders to exchange the debentures issued 
by the Kansas Company for the new debentures of the Colorado 
Company which were to become due on June l, 1904. Ail of the 
Scotch debenture holders, except Campbell, consented to this ex- 
change subséquent to November i, 1894, when their debentures 
matured ; and shortly thereafter they surrendered the old debentures 
of the Kansas Company to the Colorado Company, receiving in lieu 
thereof the debentures of the last-named company, which were 
termed "General Issue Debentures." Inasmuch as Campbell refused 
to accept the debentures of the Colorado Company, and insisted on 
payment of the debentures of the Kansas Company which were held 
by him, the Colorado Company was unable to obtain possession of 
the securities deposited with the Boston Company, and was unable to 
deposit them with the Real Estate Company as security for its "gen- 
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eral issue debentures," as it had contemplated doing. To overcome 
this latter difficulty, it resorted to the expédient of calling upon the 
Boston Company, as trustée, to sell the securities in its hands at 
public auction, on the pretense that such a sale was necessary to pay 
off and discharge the outstanding debentures of the Kansas Com- 
pany, ail of which, with the exception of the four held by Campbell, 
were then in its hands ; the same having been taken up and retired 
with its own debentures. At the sale made by the Boston Company, 
as trustée, in pursuance of the request for such a sale, which emanat- 
ed ostensibly from the Real Estate Company, but was made in fact 
by the Colorado Company, the securities were sold by the trustée on 
June 19, 1895, and were purchased by George C. Morrell for the 
sum of $15,600. After the sale of the pledged securities they were 
delivered by Morrell to the Real Estate Company, which occupied 
the same office as the Colorado Company, and was controlled by the 
same persons. The Boston Company received in cash for securi- 
ties of the par value of $255,000 the sum of $612; that being the dis- 
tributive share of the purchase money which was due to Campbell as 
the holder of four debentures, amounting to about $10,000. The 
trial court adjudged that this sale was fraudulent and void, and that it 
be held for naught, in so far as Campbell was concerned, and that the 
securities passed into the hands of the Real Estate Company and sub- 
sequently into the hands of the receiver of the Colorado Company, 
cumbered with a Uen in favor of Campbell for the payment pro rata 
of the four debentures by him held. Anthony and Wheeler, the 
appellants in case No. 1,515, insist that this part of the decree is erro- 
neous, which contention on their part présents the principal ques- 
tions to be determined by that appeal. The propositions advanced 
by the appellants in support of this gênerai contention that we deem 
it necessary to consider are as follows : First, that the trial court 
improperly allowed Campbell, the intervener, to amend his interven- 
ing complaint by alleging in such amended pleading that the sale of 
the securities by the Boston Company on June 19, 1895, was fraud- 
ulent and void; second, that the sale in question, in view of ail the 
circumstances which attended it, was neither fraudulent nor void- 
able; third, that the Boston Company was a necessary party to a 
proGeeding which was intended to challenge the "validity of a sale 
made by that company as a trustée; fourth, that the intervener's 
right to the relief eventually granted by the trial court was barred 
by lâches ; and, lastly, that the intervener has ratified the sale in ques- 
tion, and for that reason cannot be heard at this time to question its 
validity. We will consider thèse propositions in the order in which 
they are above stated. 

In support of the fîrst proposition it is said that the intervener 
should not hâve been allowed to amend his intervening complaint 
so as to challenge the validity of the sale that was made by the 
Boston Company, since in his original complaint he failed to state 
anysuch ground for relief, but averred the existence of a gênerai lien 
upon ail of the securities in the hands of the receiver in favor of ail 
the creditors of the Kansas Investment Company, growing out of the 
transf er by that company of ail its assets to the Colorado Company 



ANTHONY T. CAMPBELL. 217 

in July, 1890, under the circumstances heretofore stated. It is 
claimed, in substance, that because such a gênerai lien was asserted 
in the original complaint the intervener had no right to mend his hold 
and to seek relief on other grounds. It will be observed, however, 
that the two grounds of recovery are in no wise inconsistent, since 
one asserts a gênerai and the otlier a spécifie lien; also that relief 
might hâve been claimed for both reasons in the original complaint 
without rendering it multifarious ; and that both grounds of recovery 
-were in fact relied upon at the trial. Furthermore, the intervener 
claimed that he did not discover the invalidity of the sale that had 
been made by the Boston Company until he had taken certain testi- 
mony in support of his original complaint, and that his failure to 
allège originally that the sale was invalid was due to his ignorance 
of the facts which rendered it so. It should also be observed that 
the record fails to disclose that the appellants saved au exception to 
the action of the court in permitting the original complaint to be 
amended. After it was amended they answered the amended com- 
plaint, and the case proceeded to a final hearing without objection 
on their part. In view of thèse considérations, the appellants can- 
not be heard to complain of the amendment in this court. It rested 
in the discrétion of the lower court, at the time leave to amend the 
complaint was asked, to grant or refuse such request, and we are un- 
able to say that such discretionary power was abused or exercised 
differently than it ought to hâve been. The court had taken the 
securities in controversy into its possession for the purpose of ad- 
ministration at the instance of L. W. Anthony, one of the gênerai 
issue debenture holders. Having the securities in its exclusive con- 
trol, it was bound to listen to the complaints of third parties who 
asserted a superior right thereto on any légal or équitable ground. 
Campbell, the intervener, claimed a superior right to the payment of 
bis demand out of the proceeds of thèse securities, first, on the 
ground that they had passed into the possession of the Colorado 
Company cumbered with a gênerai lien in favor of the creditors of 
the Kansas Company, because the former company had not paid 
value for the securities, and was in reality the Kansas Company un- 
der a new name. Later he discovered, or thought that he had dis- 
covered, that the spécifie lien which was created in his favor as a 
debenture holder by the deposit of the securities with the Boston 
Company had not been foreclosed, whereupon he sought leave to 
amend his complaint by charging this additional fact. We per- 
ceive no reason why such leave should hâve been denied, inasmuch 
as it did not alter the kind of relief which he was seeking to obtain 
as against the gênerai issue debenture holders, provided the lower 
court was satisiied that the material facts which led to the amendment 
had been discovered by the intervener since his original complaint 
was fîled. Such seems to hâve been the case, and in that view the 
amendment was properly allowed. 

Passing to the second proposition stated above, we observe at the 
outset that the case before us discloses a sale by a trustée of securi- 
ties which at par amounted to a sum exceeding $250,000 for $15,600, 
or about one-sixteenth of their par value, of which amount only $612 
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was actually paid in money. Thïs is a fact which in itself casts sus- 
picion on the fairness of the transaction, and, as the securities appear 
to hâve been worth about $175,000, the price at which they were sold 
justifies the inference that the trustée did not exercise that degree of 
care and good faith which it was bound to observe. Scanning the 
transaction more closely, it is discovered that the rèquest for this sale 
came from George C. Morrell, who was the vice président and the 
Boston agent of the Colorado Company, and that the request was 
made for the sole purpose of destroying the lien existing in favor of 
Campbell, thus enabling the Colorado Company to get possession of 
the securities for a merely nominal sum, with a view of depositing 
them with the Real Estate Company as security for its own deben- 
tures. This purpose was plainly stated in a letter written on No- 
vember 5, 1894, by the président of the Colorado Company to the 
Scotch agent of that company ; also in a letter written by the prési- 
dent of the Real Estate Company to the same agent on March 20, 
1895. Another circumstance to be noted is that, when Morrell re- 
qUested the Boston Company to sell the securities, neither he nor the 
Real Estate Company, for which he claimed at the time to be acting, 
was the owner of any of the debentures to secure which the securities 
were held in pledge. The Boston Company was doubtless well 
aware of that fact. The proposition made to the Scotch debenture 
holders waS a proposition by the Colorado Company to take up and 
pay of5f the debt of the Kansas Company which matured November 
I, 1894, with its own gênerai issue debentures. It was this proposi- 
tion that the Scotch debenture holders accepted, and, after the ex- 
change of the securities had taken place in Scotland, the old deben- 
tures were transmitted to the Real Estate Company, which thereupon 
held them, for and in behalf of the Colorado Company, as obligations 
that had been discharged. It does not appear that the debentures in 
question were surrendered by the owners thereof as existing obliga- 
tions, or with the understanding that they should be treated as such 
and delivered to the Real Estate Company, and that the latter com- 
pany, as owner of the same, should thereupon call upon the Boston 
Company to advertise and sell the securities in its hands which were 
pledged for their payment. No such proposition was made to or 
accepted by the Scotch debenture holders. The case has been ar- 
gued upon the theory that the debentures were delivered to the Real 
Estate Company by the original owners upon the aforesaid under- 
standing, but we find no sufficient évidence to sustain that view. 
Our conclusion is that the request for the sale of the securities in 
question came from a person who was not entitled to make the re- 
quest; that it was made with a view of getting possession of the 
securities for a trifling sum, and compelling Campbell either to ac- 
cept gênerai issue debentures for the obligations which he then 
owned, or to accept his pro rata proportion of the small sum which 
the persons who devised the scheme expected to bid for the securi- 
ties when they were exposed for sale. Aside from what has been said, 
it appears that the Boston Company did not advise Campbell, who 
resided in Scotland, and who was apparently the only person entitled 
to demand an exécution of the trust, of the intended sale until June 
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I, 1895. This letter of advice did not reach its destination in Scot- 
land until June 13, 1895, six days before the sale, and it was then 
toc late for the intervener to take any effective steps to protect his 
interests at the intended sale. In view of thèse facts, we are of opin- 
ion that the trial court very properly adjudged that the sale in ques- 
tion was voidable and ought to be set aside. No doubt can be enter- 
tained that the Boston Company was well aware of the motive 
which prompted Morrell and the companies which he represented 
to request a sale of the securities. Indeed, in view of ail the circum- 
stances of the case, we can scarcely conceive how it could hâve been 
ignorant of their motive, or of the object which they hoped to attain 
by means of the sale. It was also well aware that Campbell held 
certain debentures that had not been retired, since it forwarded to 
him a notice of the intended sale on June i, 1895. The trustée seems 
to hâve lent its services willingly in aid of a scheme that was intended 
to préjudice the rights of one of the beneficiaries in the trust, and, 
in furtherance of that scheme, permitted the trust securities to be 
sold for a sum which was grossly inadéquate. It goes without say- 
ing that a sale made under such circumstances by a trustée cannot 
be upheld, and ought to be either set aside by a court of equity, 
or treated simply as a nullity. Drury v. Cross, 7 Wall. 299, 19 
L. Ed. 40; Goode v. Comfort, 39 Mo. 313; Howard v. Ames, 3 
Metc. (Mass.) 308, 311; Littell v. Grady, 38 Ark. 584; Cook, Stock 
& S. § 815. 

By their third proposition the appellants assert that, although the 
sale in question was invalid, yet the Boston Company was an indis- 
pensable party to any proceeding which might be brought to hâve 
the sale adjudged invalid, and that the decree below should be re- 
versed because the Boston Company was not made a party to the 
action. It will be conceded, of course, that the Boston Company 
would hâve been a proper party to the proceeding which was inaugu- 
rated in Kansas by the fîHng of the amended intervening complaint. 
It is obvions, however, that it could not hâve been made a party 
otherwise than by the voluntary entry of its appearance as an inter- 
vener, because it was a foreign corporation ; and we are unwilling to 
hold that no relief could be afforded to the intervener because the 
Boston Company did not elect to intervene. It is also manifest that 
Campbell could not hâve proceeded against the Boston Company 
with a view of annuUing the sale except by an original bill exhibited 
against that company, and that he could not proceed against it in 
Kansas by an original bill, because it was a Massachusetts corpora- 
tion, unless it elected to enter its appearance to the action, waiving 
the issuance and service of process. On the other hand, the assets 
in controversy, consisting of notes and mortgages on which Campbell 
claimed a prior lien, were in the exclusive custody of the fédéral court 
sitting in Kansas, and were undergoing administration there, and 
were liable to be distributed at any time for the sole benefit of the 
holders of the gênerai issue debentures. For thèse reasons, and be- 
cause the property was of such a nature that the title would pass by 
delivery, he was compelled to intervene for the protection of his in- 
terests. By thus intervening in the court which had the custody of 
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the assets, and by assertîng, as he did, that hîs lien had not been ex- 
tinguishéd by the sale in Boston, and by asking that the securities 
in controversy be administered by the court having charge thereof 
for his benefit, as well as for the benefit of the gênerai issue debenture 
holders, the intervêner, in effect, elected to follow the assets, looking 
to them for the satisfaction of his debt, rather than to an action 
against the trustée, who had made an improper sale, and by so doing 
tiad sufïered the securities to escape from its custody. What the 
intervêner really asked by his intervention was that the sale which 
had taken place in Boston should be ignored or treated as a nullity ; 
that he be permitted to deposit in court the sum of $612 for the bene- 
fit of whom it might concern, that being the total sum of money that 
had been realized at the sale by the Boston Company; that the 
original lien created in his favor be treated as still subsisting ; and 
that the same be recognized and enforced in the future administra- 
tion of the securities. We can perceive no substantial reason why 
the intervêner should not hâve been permitted to make the élection 
aforesaid, and to demand the relief last stated. The sale that was 
made in Boston was a mère private sale conducted by one who acted 
in the transaction not in pursuance of the order or decree of any 
court, but merely as a private agent of the intervêner and the pledgor. 
The property involved was personal property, the title whereof would 
pass by delivery. The Boston Company had no substantial interest 
in the controversy after the intervêner had elected to follow the 
pledged securities into the hands of the receiver of the Colorado 
Company, and to look to them, rather than to his agent, the trustée, 
for the satisfaction of his claim. Moreover, the persons for whose 
benefit the securities had been obtained from the Boston Company 
and placed in the hands of the Real Estate Company, namely, the 
gênerai issue debenture holders, were ail represented in the action 
wherein the intervention was filed by the receiver of the Colorado 
Company. The court had before it, therefore, ail the persons who 
had a substantial interest in the controversy which was raised by 
the intervention, as well as the power to distribute the proceeds of 
the securities fairly and equitably among the rival claimants. Equity 
rule No. 47 provides that : 

"In ail cases where It shall appear to the court that persons, who might 
otherwlse be deemed necessary or proper parties to the suit, cannot l?e made 
parties by reason of their belng ont of the jurisdlctlon of the court, or 
incapable otherwlse of being made parties, or because thelr joinder would 
oust the jurisdlctlon of the court as to the parties before the court, the court 
may, In thelr discrétion, proceed in the cause without maklng such persons 
parties; and in such case the decree shall be without préjudice as to the 
rights of the absent parties." 

The case at bar, in our judgment, falls fairly within the provisions 
as well as the spirit of this rule. It was beyond the power of the in- 
teirvener to make the Boston Company a party to the suit in Kansas 
in which he found it necessary to intervene. A suit in Boston would 
hâve occasioned much unnecessary delay and expense, and while it 
was pending the securities in question might hâve been distributed 
by the court which had them in its custody. Besides, such interest 
in the controversy, if any, as the Boston Company may hâve had, 
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could be fuUy protected by appropriate réservations contained in 
the decree. Under the provisions of the rule, it would seem that 
when complète relief can be affprded to the parties who are beforc 
the court v^fithout préjudice to,' or with réservations in the decree 
which will fuUy protect the rights of, an interested third person who 
is not before the court and cannot be brought within its jurisdiction, 
such third person should not be deemed an indispensable party. As 
the case in hand is one which falls within the latter category, we are 
of opinion that the Boston Company was not an indispensable party, 
and that the contention to the contrary should be overruled. 

The fourth and fifth propositions on which the appellants rely are 
closely related, and may be considered together. By thèse proposi- 
tions they assert, in substance, that Campbell is in no position to 
question the validity of the sale that was made by the Boston Com- 
pany, because he has been guilty of lâches in not challenging it at 
an earlier date, and because he has, in efïect, ratified it, by accept- 
ing his proportion of the proceeds of the sale. The charge of lâches 
is based on the ground that Campbell did not attempt to hâve the 
sale set aside or treated as a nullity until November 21, 1898, the 
sale having taken place June 19, 1895, whereas a statute of the 
State of Kansas (Gen. St. Kan. 1897, c. 95, § 12, subd. 3) provides, 
in substance, that an action for relief on the ground of fraud must 
be brought within two years; "the cause of action in such cases 
not to be deemed to hâve accrued until the discovery of the fraud." 
It is claimed that this provision of the statute should be held, by 
analdgy, to bar his right to équitable relief. The merits of this con- 
tention can be best determined by a brief statement of certain con- 
clusions of fact which hâve been reached after a careful perusal 
of the testimony. On August 5, 1895, Campbell, who at ail times 
resided in Scotland, was advised by the Boston Company that the 
securities in controversy had been sold for the beneiît of the deben- 
ture holders of the Kansas Company to George C. Morrell for a 
price that would net $30.60 upon each £100 of outstanding deben- 
tures. At that rate Campbell was entitled to receive about $612 on 
account of the four debentures which he owned. No further in- 
formation was vouchsafed to him concerning the sale, or the cir- 
cumstances attending it, or the disposition that had been made of 
the securities. Some time thereafter Campbell employed certain 
attorneys who resided in Kansas to attend to his interests in this 
country. Thèse attorneys advised an action at law upon the four 
debentures which he held, against the Kansas Company, that had 
issued them, together with certain supplementary proceedings to 
be thereafter taken against the stockholders of that company. An 
action was accordingly brought upon the debentures, which resulted 
in a judgment against the Kansas Company on November 27, 1897. 
Before this action was brought, and while it was pending, the inter- 
vener's attorneys appear to hâve had several interviews with the 
ofificers of the Colorado Company at the main office of that Com- 
pany, in the city of Topeka, Kan., in the course of which they were 
informed that the securities that had been sold in Boston had turned 
out to be practically worthless, and had been sold by the trustée for 
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about 7 per cent, of their face value. This information was believed 
to be reliable, and was communicated to the intervener by his at- 
torneys as early as August 15, 1895. Acting upon the knowledge 
which they had so acquired, the infervener's attorneys advised him 
to accept his percentage of the supposed proceeds of the sale, and 
in compliance with such advice a power of attorney was transmitted 
to them, by virtue of which the sum of $612 was collected from the 
Boston Company about May i, 1897. Upon the whole, we are of 
opinion that the testimony fully warrants the conclusion that when 
this money was accepted neither the intervener nor his attorneys 
were acquainted with the value of the securities, or the material 
circumstances attending the sale which rendered it invalid. Neither 
the intervener nor his attorneys appear to hâve known, until the 
fact was developed by the testimony which was taken after the 
original intervening complaint had been filed, that the request for 
the sale of the securities came from one of the officers of the Col- 
orado Company, which at the time held most of the debentures as 
lifeless obhgations; having received them, as before explained, in 
exchange for its own debentures. The intervener does not appear 
to hâve known the conditions on which the other Scotch debenture 
holders had eventually surrendered them to the Colorado Company. 
Neither he nor his attorneys appear to hâve known that the securi- 
ties, after the sale, passed into the actual custody of the Colorado 
Company, and were by it handed over to the Real Estate Company, 
while they were certainly unaware that the alleged sale had been 
contrived, not for the purpose of realizing the full value of the se- 
curities in money, but with a view of depriving the intervener of ail 
interest therein for a trifling sum. Knowledge of thèse facts in an 
authentic form came to the intervener only after the original inter- 
vening complaint was fîled. Previously thereto he seems to hâve 
had good reason to suppose that the sale had been conducted in 
good faith for his benefit, that the securities were of little value, that 
they had probably been sold for nearly as much as they were worth, 
and that by reason of the sale they had passed beyond his reach, 
and were most likely in the hands of innocent purchasers for value. 
In the Hght of thèse findings, the claim that the right asserted by 
the intervener to impeach the sale of the securities is barred by 
lâches or has been lost by ratification is obviously untenable. The 
intervener did not discover the material facts which rendered the 
sale voidable until within two years preceding the filing of his 
amended intervening complaint, and it cannot be successfully urged 
that he ought to hâve discovered them at an earlier date, and is 
chargeable with négligence because he failed to do so. He resided 
abroad, and was dépendent for information concerning the sale 
upon the trustée who had conducted it, and upon his attorneys who 
resided in Kansas, who received their information concerning the 
sale from the same source, and also from the Colorado Company. 
He was dealing with corporations who were supposed to be both 
reliable and responsible. He was advised by the Boston Company 
that the securities in controversy when exposed to sale at public 
auction had only brought a small sum, which fact tended to con- 
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firm the report of his own attorneys that the securities held in pledge 
by the trustée had turned out to be of comparatively little value. 
After receiving such a report concerning the value of the securi- 
ties, and believing, doubtless, that they were of little value, and 
without knowledge that the securities had passed immediately into 
the possession of the Colorado Company, and had been delivered 
by it to the Real Estate Company as security for its own debentures, 
the intervener elected, as it seems, to pursue the stockholders of 
the Kansas Company by first obtaining a judgment on his deben- 
tures, as he was advised to do. In view of ail the circumstances. 
Vire fail to perceive in such conduct any want of reasonable diligence. 
The intervener was not bound to assume, on such information as 
he possessed, that the Colorado Company had devised a scheme 
to obtain possession of the securities and to destroy his interest 
therein, and that the trustée had willingly aided in the accomplish- 
ment of that purpose. Unless he had very strong reasons to sus- 
pect the contrary, he had the right to présume that the sale had 
been fairly conducted, and that the securities had been sold for a 
fair price, and were beyond his reach, in the hands of a bona fîde 
purchaser. At ail events, the receiver, as the représentative of the 
Colorado Company, ought not to insist that the intervener should 
hâve acted on a différent presumption. If it be conceded, therefore, 
that the case at bar (the same being an intervention in a pending 
cause) is an action for relief on the ground of fraud, within the 
purview of the Kansas statute, as to which no definite opinion need 
be expressed at this time, yet the interyener's right to relief is not 
barred by limitation or lâches. There is even less reason for say- 
ing that the intervener has lost his right to relief by ratification, 
since one will not be held to hâve ratified an unlawful transaction 
which he had a right to disafïirm, except by the doing of some act 
which manifests a clear intent to afhrm the transaction after he has 
acquired fuU knowledge of ail the material facts which rendered 
the transaction impeachable. Under the foregoing fîndings, Camp- 
bell had no such knowledge of the facts rendering the sale of the 
securities voidable when he accepted, or empowered his attorneys 
to accept, the sum of $612 as a part of the proceeds of the sale. 

The resuit is that there is no merit in the appeal prosecuted by 
Anthony and by the receiver of the Colorado Company. 

In support of the cross appeal in case No. 1,516, the intervener 
contends that the sum awarded to him by the decree of the lower 
court was inadéquate, and that it should hâve decreed the fuU pay- 
ment of his judgment against the Kansas Company out of the pro- 
ceeds of the securities in the hands of the receiver of the Colorado 
Company which were originally pledged with the Boston Company 
to secure the Scotch debenture holders. The reason assigned in 
support of this contention which deserves the most considération 
is as follows : That, when the other Scotch debenture holders of 
the Kansas Company exchanged their holdings for gênerai issue 
debentures of the Colorado Company, they released the former 
Company from ail liability as a debtor, and also relinquished their 
lien on the securities then held in pledge by the Boston Company, 
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thereby leavîng them in the hands of the latter Company as security 
for the payment of the four debentures which were owned by the 
intervener, and not exchanged. This, however, is a very partial 
view of the transaction, and overlooks some material considéra- 
tions, When the other Scotch debenture holders exchanged their 
bonds for gênerai issue debentures of the Colorado Company, they 
neither intended to reHnquish their lien on the securities in ques- 
tion nor to leave them ,in the hands of the trustée as security for 
the four debentures which were held by Campbell. If it had been 
suggested to them that such might be the resuit of the exchange, 
we are satisfied that it would never hâve been effected. The Colo- 
rado Company proposed the exchange on the express condition 
that the gênerai issue debentures to be delivered in exchange should 
be secured by a deposit with the trustée of "ail mortgages and as- 
sets of the Colorado Company," including, of course, the securities 
then in the hands of the Boston Company. This proposition was 
accompaniçd by a représentation that the securities which would 
be hypothecated would amount to 140 per cent, of the outstanding 
debentures to be thereby secured. This proposition was referred 
by the Scotch debenture holders to a committee of their number 
for examination and report. The committee so appointed at first 
recommended as one of the conditions of the exchange that the 
securities then held by the Boston Company should remain in its 
custody as a spécial security for the gênerai issue debentures which 
were issued to them in exchange for the old obligations, but it was 
finally persuaded to relinquish this claim because the Colorado Com- 
pany in reply thereto represented that it desired to place ail of its 
gênerai issue debentures on a plane of perfect equality, so far as the 
security pledged for their payment was concerned, and that as ail 
of its notes, mortgages, and other assets were to be hypothecated 
for the payment of the gênerai issue debentures, the holders of the 
old obligations by the proposed exchange would hâve greater se- 
curity than they had previously held. It is undeniable that the ex- 
change was assented to by the Scotch debenture holders upon the 
understanding that the Boston securities were to form a part of the 
security for the gênerai issue debentures, and it is a fair inference 
from the testimony that when they surrendered their old bonds to 
consummate the exchange they supposed that ail the holders of such 
bonds had agreed to the exchange, and that ail the notes and mort- 
gages held by the Boston Company would immediately become sub- 
ject to a first lien to secure the payment of the new obligations. 
Nor is there any évidence tending to show that after the exchange 
had been efïected the Scotch debenture holders, or any of them, 
became parties to the scheme to sell the securities in the custody 
of the Boston Company, and acquire control of them in the man- 
ner heretofore outhned. That scheme appears to hâve been con- 
ceived and carried out by the officers of the Colorado Company 
with such aid as they were able to obtain from the trustée, or, at 
least, if the scheme was ever communicated to or aided in any way 
by any of the debenture holders who were benefited thereby, such 
fact is not disclosed by the présent record. Under thèse circum- 
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Stances, it would be manifestly inéquitable to hold that the wrong- 
ful conduct of the Colorado Company whereby the sale of the se- 
curities by the trustée was invalidated entitles the intervener to claim 
payment in full out of the proceeds of the securities acquired ffom 
the Boston Company, before the other Scotch debenture holders 
can share therein, although they were in no way concerned in the 
wrongful act, and do'ubtless were not aware of the means that had 
been resorted to by the Colorado Company and the R,eal Estate 
Company to obtain possession of the securities. Nor is such a rul- 
ing necessary to préserve the contract rights of the intervener. By 
the terms of the original deposit of the securities with the Boston 
Company the intervener became entitled, as the holder of four deben- 
tures, to ^/25, or 4 per cent., of the proceeds of the securities when 
they should be sold; and as against his fellow debenture holders, 
who exchanged their bonds for gênerai issue debentures on condi- 
tion that the Boston securities should be pledged for their payment, 
he is only entitled to insist that he should receive such a per- 
centage of the proceeds of the securities as was originally promised. 
If he receives tlae suni originally promised, he is not entitled to com- 
plain, especially in a controversy like the one at bar, which is not 
a controversy between him and the Colorado Company, but is a 
controversy between him and the other Scotch debenture holders, 
who are insisting that their claim upon the securities is fuJly as meri- 
torious as that of the intervener. In the latter view we fuUy concur, 
since they hâve done no wrong, and were not parties to the scheme 
to deprive the intervener of his interest in the securities. 

It is furthermore insisted by the intervener that, in addition to the 
spécial lien aforesaid, he has a species of gênerai équitable lien on 
ail the notes, mortgages, and real estate now in the hands of the 
receiver, growing out of the circumstance, heretofore explained, 
that, 1 1 years since, the Kansas Company transferred ail of its assets 
to the Colorado Company, without other considération than the 
capital stock of the latter company. The theory of the intervener 
is that he is now the sole créditer of the Kansas Company, ail of 
its other creditors having accepted obligations of the Colorado Com- 
pany in payment of their debts; that a large part of the assets now 
in the receiver's hands are the assets, or the proceeds of assets, 
which formerly belonged to the Kansas Company; and that, being 
the sole créditer of the last-named company, he should be paid in 
full in préférence to every one else, although they were mpstly, 
if not entirely, originally creditors of the Kansas Company. This 
proposition has been argued at much length by learned counsel for 
the intervener, but, after a careful considération of the argument, 
we hâve not been able to conclude that the varions propositions 
enunciated therein are sound. And, even if they were sound, we 
should nevertheless be of the opinion that the right to recover full 
payment on the ground of a gênerai équitable lien having its origin 
as far back as the transfer of July, 1890, has been lost by lâches. 
The intervener or his counsel appear to hâve been aware as early 
as October, 1894, and probably much earlier, that the Kansas Com- 
pany had ceased to do business and transferred ail of its property 
112 F.— 15 
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to the 06101*8(10 '(ïonipany. He Was also aware, we think, of the 
material tefMs Of the transfer, àhd that the great majority oî the 
creditors ôf the Kansas Conîf>any had either accepted or were daily 
accépting the obligations of the new company iii payment for their 
respective claims; Having that information, and further knowledge 
of the complications that would necessarily ^rise if he remained 
silènt, he shotild hâve acted protoptly if he intended to challenge 
this transfer as fraudulent, and as having the efïect of impressing 
aH the àssets of the Colorado Company with an équitable lien in his 
favori A man cânnpt remain silent for three or four years, knowing 
that orie corporation of which he is a creditor has wrongfully trans- 
ferféd its property to another, and . that thifd parties are dealing 
with 'thé hëw corporation, and tfusting it On the supposition that 
the tk'aÉsfér was lawful, and then be heard to assert in a court of 
equity* thàt because of the alleged unlawful transaction he has an 
équitable lien on ail the corporàte assets which is superior to the 
claîms' of other creditors. Such conduct évidences an intention or 
a désire to profit by the mistakeS qi innocent third parties, and 
ought not to be encouraged. Under the conditions last indicated, 
therefore, a creditor of a corporation who proposes to challenge the 
validity of a conveyanCe that it has made to another company of ail 
of its aSsètS, which he deems unlawful, should act promptly when he 
is adviséd of the transfer, or his right to assail it will be lost by ac- 
quiescénce. In the présent instance the testimony shows that the 
interieiief topk rio action until nearly four years after he was ad- 
viséd of the transaction, — a period of silence and inactivity which 
must be deerried more than sufficient to bar his right to équitable 
relief on thè ground that he has a gênerai hen. 

The decree of the circuit court was formulated, we think, on the 
right theory, and it meets with bur approval, except in one minor 
respect, to be now mentioned; The lower court awarded to the 
intçrvener 4 per cent, of the net proceeds realized by the receiver 
from the Boston securities, upon the ground that the sale of those 
securities was invalid, and that the spécial lien in favor of the inter- 
vener had not been extingiiished. It also decreed that he should 
receive 4 per cent, of such sùms as might thereafter be realized from 
notes arid moftgages in his hands which had not at the time been 
coUected. It directed that the sum of $612 heretofore received by 
the intervener from the Boston Company as his distributive share 
of the proceeds of the sale should be deducted from the sum so 
awarded to him. It is claimed, however, that the testimony shows 
that prioi- to the appointment of a teceiver the Real Estate Company 
or the Colorado Company had collected on account of the securi- 
ties in question the sum of $62,795, which had been appropriated 
and usèd for the exclusive benefit of the gênerai issue debenture 
holders, and that the intervener should hâve been allowed 4 per 
cent, of this sum in addition to the aforesaid allowances. We havé 
not been ablè to verify the claim thus made as to the amount of 
thèse collections prior to the receivership, but somè such collec- 
tions must hâve been iftàde; and, if they were, we think that the 
intervener is legally and equitably entitled to 4 per cent, thereof, 
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as the spécial lien in his favor was not extinguished by the sale. 
To the end, therefore,' that the amount of the collections prior to 
the receivership may be açcurately ascertained, and that a proper 
allowance on account of such collections may be made to the inter- 
vener, it is ordered that this cause be remanded to the circuit court, 
with directions to ascertain the amount of said collections, if any 
were made prior to the receivership, and, having ascertained the 
amount, to modify its original decree by allowing the intervener 
4 per cent, thereof, — ^the same to be paid out of any funds now in 
the custody of the receiver, — and that as thus modified the decree 
below stand affirmed. 

SANBORN, Circuit Judge (dissenting). In a single respect the 
opinion of the majority seems to me to fail to carry to its legitimate 
conclusion the admirable argument it contains. The securities in 
the hands of the Boston Company were pledged to secure the pay- 
ment of the debentures of the Kansas Company. Nineteen-twen- 
tieths of those debentures (ail but the one-twentieth held by Camp- 
bell) were exchanged by their holders for the debentures of the Colo- 
rado Company. They were thereby paid, discharged, and surren- 
dered. The securities in the hands of the Boston Company were 
discharged of ail lien to secure their payment, and thèse securities 
were not pledged to secure the payment of the debentures of the 
Colorado Company. The resuit was that thèse securities stood 
pledged for the payment of the four debentures held by Campbell, 
and for the payment of thèse alone. Thèse securities, or their pro- 
ceeds, hâve come to the possession of the receiver in this case, and 
he has realized from them far more than an amount sufïicient to 
pay the debt of Campbell. Why should he not first pay out of the 
proceeds of thèse securities the entire indebtedness of Campbell, 
with interest and costs? It does not seem to me to be material 
that the Colorado Company and the other holders of the Kansas 
debentures intended to acquire the securities in the hands of the 
Boston Company, and to pledge them as security for the indebted- 
ness of the Colorado Company. If they had such an intention, it 
could never hâve become effective without the payment or the dis- 
charge of the established lien which Campbell had upon the securi- 
ties. That lien covered ail of them, — ^bound them ail to pay his 
debt. It never was discharged, and it seems to me to remain unas- 
sailable to the présent day. A. issues 20 notes to 20 différent hold- 
ers, and secures them by a pledge of coUaterals. B. induces 19 
of them to surrender their notes in exchange for his own, and for 
his promise or intention to obtain the collatéral and pledge it to 
secure his debts. He fails to release it from. the lien of A.'s single 
debtor. The resuit is that the collatéral stands pledged for the 
payment of the outstanding debt of A., and of that debt alone, 
and it cannot be lawfuUy applied to the payment of the indebted- 
ness of B. until the single debt of A. is first discharged. In my 
opinion, the decree in this case should be for the payment of the 
entire indebtedness of Campbell from the proceeds of the securi- 
ties originally pledged to the Boston Company to secure the deben- 
tures of the Kansas corporation. 
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; SOittoER ef al. V. SaN DIBX30 FIîTJMB 00. 
'■■■:■,.,:■ tOircBjt Coiirt, s. D.. OaUfomia. December 9, 1901.) 

1. WÀTEK— eONTRACTS FOR BdPPLTlkG-^ËFFKCT UNDER LAWS OV CAI/IFORNIA. 

Ad appropriator of water la Càllf&mla for sàlej rental, or distribution 
J»,<fçinpumèrs, jaavliig,:tliie right ixfiidér the constitution and laws of the 
Bt^te as construed by its suprême .court, topaakevalldcontracts wltb 
cifètoiaaerB for thé furnishltig of wâtéf and for tlie rèntals to be pald 
tHèrëtoK ■w'Iïere sucli a contract bas been made tbe rtghts of the parties 
are govemed thereby, and are not afifected by the subséquent action of the 
board of supervlsors o£ the county, taken under the statute, flxlng the 
! rates to. be chargea for -water bygiich approprlator. 

2. bAStîjJ-^fiÎQKaTHUCUOH OF COHTRACT, , 

,. A Wntract by a water company, supplying, water for Irrigation and 
<ithe!r ptilrposes, by wiiléh It agreëd tb supply to the land of a customer a 
sfipulâtfed quantity- of 'watef, but whlch provided thàt the company 
"should tnot be responslblé for a failure to supply sueh <ïùantlty If caused 
by 4r<>ught or oither causes beypnd' its control, cannot be so narrowly 
constr^e^i as tp re^^er the failure of the cornpany to supply such quantlty 
a breaèb, liiiless, bécause ôf drought, It dïd not havé such quantity in 
its System, -wlthout' regard- to Itè obligations tô o'ther customers, where 
the contract Itself shows that It^waS engagée m supplying to other eon- 
sumers; lj)|t Oie company fulfillsjts obligation if, in case of a shortage 
from drougJ^t,,^t dlsïrib]Qtes its Wl supply ratably among ail Its custom- 
ers. ,^ l'^'^ ' . 

In Equity.i îSuit for rescissioïï 'â'ftd éaricellation of contract for sup- 
plying wâter to complainants, and cross bill for the enforcement of 
such contract. .Hearing on cross bill and answer thereto. 

' Bicknell, Gîbsbn & Trask, for' complainants. 
', Works & Worké, ïor defendarit. ' 

ROSS, Circuit Judge. In a séries of cases commencing with San 
Diego Land, & Town Co. v. City bf National City, 74 Fed. 79, and 
ending with Mandell v. San Diego Land & Town Co., 89 Fed. 295, 
and including tlie cases of Lannmg V. Osborne, yô Fed. 319, and the 
first décision in the présent case,this court, being of the opinion that 
thé question had neyer' bêên decid^'d by the suprême court of Cali- 
fortiîa, held thàt water âppropriàtëd,.;uhder and pursuant to the pro- 
visions of the constitution of Calif ofnia adoptêd in the year 1879, 
and'bf the statùtes of the state paSsed in pUrsuànce thereof, for sale, 
f ëhtâl, or distribution, îs 'charged^irith a public use, and that where 
âcqrporation' appropriâtes and îurnishes water for such purposes the 
¥at^s must,"bè,ïe;stabhs^ed in purg'uance of law, and that ho attempt to 
fpc -^them b^" jiHSrate tbntract With is of àny.validity; that 

no such ibprjioï'ation, çtJtilpany, br'person has the right to exact any 
'sùm bf mbney'brbïfier thïng, in addition to the legally established 
çates; às: acoridîtibn tipon which it will furnish consymers water so 
apfpropri^téd ; iànd thàt, so Ibrig' as à sufficient supply exists, every 
IJérson withîn the flow of the systèni has the légal right to the use of 
à reàsonablç amount of the water in a, reàsonable majiner upon pay- 
irig the légal raté fixed for supplying it. In two of the cases— those 
of Mandell v. San Diegb Land & TbWn Co. and Lanning v. Osboriie 
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— this court further held that a consumer who settles upon and im- 
proves land by means of water so appropriated and distributed under 
and by virtue of the constitution and laws of the state, giving to the 
first in time the fîrst in right, can maintain a suit against the dis- 
tributor of such water to prevent the spreading of it beyond the ca- 
pacity of the System so as to endanger the supply of those whose 
rights are already vested, and upon the faith of which they hâve in- 
vested their money and made their improvements. The reasons for 
those conclusions were fully stated in the opinions of the court de- 
livered at the time. Two of the cases — those of San Diego Land 
& Town Co, V. City of National City and Lanning v. Osborne — were 
taken to the suprême court of the Uriited States by the parties 
against whom they were hère decided, where the judgment in each 
case was afîirmed ; the suprême court, however, not finding it nec- 
essary to pass upon the question as to the right of such an appro- 
priator of water to exact a sum of money or other thing, in addition 
to the legally established rates, as a condition upon which it will 
furnish to consumers water so appropriated. Since those décisions 
were rendered, however, the circuit court of appeals for this circuit, 
on appeal from the judgment of this court given on the former hear- 
ing of the présent case, basing its conclusions largely, if not entirely, 
upon the décision of the suprême court of California in the case of 
Irrigation Co. v. Park, 129 Cal. 437, 62 Pac. 87, has distinctly asserted 
and sustained the right of appropriators of water under and pursuant 
to the constitution of California of 1879, and the statutes of the 
state passed pursuant thereto, for sale, rental, or distribution, to ex- 
act a sum of money or other thing in addition to the legally estab- 
Hshed rates as a condition upon which they will furnish to consumers 
water so appropriated. Flume Co. v. Souther, 32 C. C. A. 548, 90 
Fed. 164; Id., 44 C. C. A. 143, 104 Fed. 706. This case of Souther 
V. Flume Co., reported on appeal as above stated, involved a con- 
tract by which Souther and Crosby agreed to pay the flume company 
the sum of $9,000 exacted by it as a condition précèdent to their use 
of 15 inches of water appropriated by the company under and by vir- 
tue of the provisions of the constitution of California of 1879, and of 
the statutes of the state passed in pursuance thereof, in addition to 
the annual charge to be prescribed by law for its use. The flume 
company having during the year 1894, by reason of the drought then 
prevailing in Southern California, become unable to supply Souther 
and Crosby with the full amount of the 15 inches of water so con- 
tracted for, they undertook to rescind the contract, and commenced 
the présent suit against the company for the purpose of procuring a 
decree of this court establishing their right to such rescission, and 
canceling the contract for that reason. The flume company filed 
in the suit, by leave of the court, a cross complaint against Souther 
and Crosby, by which it seeks to recover the principal sum of $9,000, 
which they by the contract in question agreed to pay for the water 
right which the contract purported to convey, together with interest 
thereon and certain annual rates for the use of the water, ail of 
which amounts the flume company seeks to hâve decreed a Hen upon 
the property of Souther and Crosby described in the contract, and 
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upon whiich the 15 inches of water contracted ; for were intended to 
bç,^rii|j,W€>jë.inpart.used. , Upon the trial of tlie issues made by the 
answers'ilJ the bill 'aiid cross bill, this court, adhering to its views 
e3|pï;e$sëd i|l jthe previous cases liereinbefore cited, held the contract 
in question tq hâve been void from the beginning, and accordingly 
dismissed the orjginal bill as weli as the cross bill. The comptainants 
did npt appeal fronj tliat decree, but the cross complainant did. On 
that appeàl the circuit court of appeals for this circuit reversed, as 
above shown, the judgment of this court, and held valid the contract 
exacting $9,000, in addition to the legally established rates for its use, 
as à condition précèdent to the rignt of the consumer to use water 
that had been appropriated under the constitution of California of 
1879, and the statutespf the stàte passed pursuant thereto, for sale, 
rentai, and distribution (32 C. C. A. 548, 90 Fed. 164), but subse- 
qijently granted a rehearing of the case, which was pending at the 
time ïhe sùpf enje court of California rendered its décision in the case 
of Irrigation Co. v. Park, supra, after whiçh the circuit court of ap- 
peals again decided the appeal in thé présent case, and reaffirmed its 
former ruling on the point (44 C. C. A. 143, 104 Fed. 706); so that 
it niust be. by this court now considered and held that when the cross 
complainant made its appropriation of waters upon the public land 
under and by virttte of the provisions of the constitution of California 
of 1879, ànd of the statutes of the state passed pursuant thereto, for 
sale, rentai, and distribution, it thereby acquired such title to the 
water sp appropriated as to enable it to withhold its use from any 
and every person who would not comply with its exaction of a price 
to be paid as a condition précèdent to the right of such person to 
use tlie watér, ;in addition to such rates as might thereafter be legally 
/established by law for its use, notwithstanding the provision of the 
constitution of the state declaring such waters so appropriated 
charged with "a public use." 

The decree heretofore rendered by this court in the case having 
dismissed the original bill, and there having been no appeal by the 
complainahts from that decree, the original bill stands dismissed, and 
the original complaînants, therefore, are hère now only as défendants 
to the cross bill fîledby the défendant to the original bill; so that 
the issues now before the court are such as are made by the cross bill 
pi the San Diego Flume Company, and the answer iiled thereto by 
the défendants Souther and Crosby. 

The cross bill allèges the commencement of the suit by Souther 
and Crosby on the loth day of May, 1895, to procure the cancellation 
of the contract in question, and tô recover the sum of $2,160 paid as 
interest on the principal sum therein specifîed, with interest on the 
severaJ installmçnts from the date of their payment, together with 
$6,500 as damages alleged to ha,ve been sustained by them by reason 
of the breach of the contract on the part of the flume company, 
together with costs of suit ; that the cross complainant wàs organized 
and empowered to appropriate, furnish, and supply water to others for 
"irrigation and domestic use in the county of San Diego; that it owns 
a flume and aqueduct by which it conveys the waters it împounds, 
-stores, and diverts to and upon El Cajon rancho, in San Diego 
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county, for distribution among consumers of water for domestic 
and irrigation uses; that by the contract, which was executed on the 
I2th day of March, 1890, in considération of $9,000 to be paid on or 
before five years from date, with interest from May i, 1890, at 6 
per cent, per annum, payable annually, and in further considération 
of semiannual installments of the sum of $30 per annum for each 
miners' inch of water for three years from May i, 1890, and $60 per 
annum for each inch after May i, 1893, the cross complainant granted 
a water right to 15 inches of water, continuous flow, measured under 
a 4-inch pressure, to the défendants Souther and Crosby, for use 
upon certain lands described in the cross bill, which water should be 
appurtenant to and run with the lands, subject to certain provisions, 
among which are the following : 

"That If sald corporation's snpply of water be at any time shortened, or 
Its capacity for delivering the same impaired, by the act of God or by the 
éléments, or by drought or the failure of the average amount of rainfall in 
the mountahis, or by opération of law, riot, Insurrection, or publie enemies, 
or by accident or willful Injury to any part of its System of waterworks, 
the above-described land and the lands to which said ten inches of water 
[certain provisions for the use of 10 inches of water having theretofore been 
made In the contract], or any portion thereof, may be attached, as herein- 
before provlded, shall, during the perlod of such shortage or Impairment, be 
entltled to only such water as can be supplled to and for it after the fuU 
supply shall hâve been furnished to ail cities and towns that are or may be 
dépendent either in whole or in part upon sald System of waterworks for 
their supply of water for municipal purposes and for the use of their inhabit- 
ants. And the sald party of the first part [the flume company] shall not be 
responslble for any deflcieney of water oeeasioned by any of the above causes, 
but the party of the first part shall use and employ ail due diligence at ail 
times in repairing and protecting its sald flume, and in maintaining the flow 
of water therein." 

The cross bill further allèges that on January 9, 1891, pursuant to 
the laws of California, more than 25 taxpayers of the county of San 
Diego duly petitioned the board of supervisors of the county to fax 
and establish rates to be charged by the flume company as annual 
rental for water furnished and distributed by it to consumers ; that 
notice was given of the pétition and its hearing as required by law, 
and that, upon the hearing of the évidence relating thereto, an ordi- 
nance was on March 9, 1891, duly adopted by the board of supervis- 
ors of the county, fixing the annual rental at the sum of $120 per 
inch; that thereby the rate agreed upon in the contract was abro- 
gated and set aside; and that the défendants Souther and Crosby 
thereupon became liable to pay the sum of $120 an inch per annum 
for the 15 inches of water mentioned in the contract of March 12, 
1890. It is further alleged: 

"That during the winter of 1893-94 and the summer of 1894 a severe 
and prolonged drought prevailed throughout the said county of San Diego, 
and covering the entlre watershed of your orator, and there was a fail- 
ure of the average amount of rainfall in the mountains from which your 
orator obtained ita water supply; and by reason of sald drought and failure 
of the average amount of rainfall, and for no other reason, your orator was, 
wlthout fault or neglect on Its part, unable to supply to the consumers of its 
water, and to whom it had become liable to furnish water, the fuU supply 
to which they were entltled; and by reason thereof, and for no other or différ- 
ent cause, your orator duly notlfied ail consumers, Including the défendants, 



232 ,,,j 112 KEDlipAL REPORTER- 

that, in order that ail mlght suffer as lîttle as possible from tlie scarclty o£ 
■water, the supply td be ftltoishièd to ail constimérs during tlie continuance of 
said drôugbt would be reducèd one-half ; and in pursuance thereof the gâtes 
Connecting tbe flumes and pipe? ofyour orator, witli the pipes and dûmes of 
conaumers, including the défendant? herein, were so set and malntained as 
to f«mlsh during said tlme only pii^half of thé full supply of water; but 
that imnaedlately ûpon sald drought being jaroken, and as soon as your 
orâtdr wa* able to do so, It gave notice to ail said consumers, ineluding the 
défendants, that it was ready to and would again furnish the full supply of 

watw." ■, ,,; 

It is further alleged that from that time on the flume company was 
ready, âblèV and willing to furnish a full supply pi water to the de- 
fendants Sôuther and Crosby and ail other ofîts consumers, but that 
the défendants fefused, and ever since hâve refused, to receive it, 
and so notified the défendant, and foUovved it by a notice of rescission 
of the contract. The cross bill further allèges: 

"That there has not beett an entire fallure of the considération for the 
obligation M said défendants to pay the sums of money agreed by said con- 
tract to bè pald, or eveû a partial fallure bf said considération, and that 
there has iûOt been at any tlme an entire or total or partial failure or inability 
of your oriçtor to furnish and supply in accordance wlth said contract the 
eaid 15 Inçhes of water since on or about the 7th day of June, 1804, as asserted 
in said lî^t-named communication [the notice pf cancellatlon], but that it has 
at ail tliïièa furnished to th^ said défendants tie supply of water prdvided 
for in said contract, and in strict eompliance therewith, and that it has not 
fàiled, excèpt during the drought aforesaid, and in the manner, during the 
time, ànd for the reason abote set forth, to furnish the full supply of said 
water, ^rid that Its fallure to furnish said full supply during said time Is 
authorized b^y said contract." 

The cross bill also allèges that, the contract has been in ail things 
comphed with on the part of the Mume Company, but that the défend- 
ants Souther and Crosby hâve not performed their part of the agree- 
ment, and that there was thén due from them the principal sum men- 
tioned in the contract, with interest thereon from May i, 1894, and 
interest on the; installment of interest falling due March 12, 1895, 
ând the further sum of $900 annual rental for the 15 inches of water 
for the six months succeeding December i, 1894, ail of which sums, 
the cross bill allèges, constitute a lien upon the real property de- 
scribed therein. The prayer of the cross bill is that the contract 
be held a valid obligaition; that the cross complainants recover from 
the défendants Souther and Crosby the sum of $9,000, with interest 
as alleged, together with the sum of $900 annual rental, with costs 
of suit, and that the aftïount found due by the court be declared a 
lien upon thë' real property described in the contract; and that upon 
default of such payments the land be sold under a decree of the court 
to satisfy the same. 

By their answer the> défendants Souther and Crosby admit the 
commencement of the suit by them as alleged in the cross bill; the 
organizatiôii, purposes, and powers of the cross , côteplainant as al- 
leged; ,its appropriatiqp, impounding, and diversion of the waters 
mentioned.to consumers, for purposes of irrigation and domestic 
use;*^-aild' aver that ail of the rights of the cross complainant in the 
prèinisès "Wère açquired by it as an appropriator under the consti- 
tution àhd the statutes of the state of California and the acts of cbn- 
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gress of the United States." They admit thé exécution of the con- 
tract of March 12, 1890, and the proceedings before and action by 
the board of supervisors of San Diego county in respect to the fix- 
ing of rates as alleged in the cross bill, but deny that the ordinance 
fixing such rates is still in force. They deny that by the enactment 
of the ordinance the annual charge fixed and agreed upon in the 
contract was abrogated, or that they thereby became Hable to pay 
the flume company $120 per inch per annum for the 15 inches of 
water, or for any portion thereof, and aver that they remained only 
Uable to pay the sums specified and provided for in the contract un- 
til the time the same was rescinded, as alleged by them ; and they 
aver that the company, save by the filing of their cross bill, never 
made any demand or claim for compensation in accordance with the 
ordinance for the 15 inches of water contract ed for, but, on the con- 
trary, demanded and received compensation therefor under the con- 
tract of March 12, 1890. They admit the existence of the drought 
as alleged, but "deny that by reason of said drought or failure of the 
average amount of rainfall, and for no other reason, cross com- 
plainant was, without fault or neglect on its part, unable to supply 
the consumers of its water, and those to whom it had become Ha- 
ble to furnish water, with the full supply to which they were enti- 
tled ; tad further deny that by reason thereof, and for no other or 
difïerent reason, cross complainant duly or otherwise notified ail or 
any consumers of waters, including défendants, in order that ail or 
any might sufifer as little as possible from the scarcity of water, the 
supply to be furnished to ail consumers during the continuance of 
said drought would be reduced one-half." They admit the giving 
of the notice by the fiume company of the réduction of the supply, 
and also the giving of the notice of December, 1894, of the readi- 
ness and ability of the company to again furnish the full supply of 
water contracted for, which the défendants refused to receive on the 
ground that they had already rescinded the contract, notice in writ- 
ing of which they aver was given the flume company on the 2d day 
of October, 1894. They deny that the flume company has "fully or 
otherwise in ail things, or any of them, complied with and per- 
formed ail or any of the terms or covehants or conditions of said 
contract of March 12, 1890, on its part to be done or performed, ex- 
cept that it furnished 15 inches of water thereunder up to June 7, 
1894." They allège that the defendant's system did not hâve a ca- 
pacity of more than 375 inches of water, measured under a 4-inch 
pressure, and that it had contracted to furnish over 600 inches, and 
to supply the Capitan Grande Indian réservation, in San Diego 
county, with water for agricultural and domestic uses, about 2,500 
acres of which it is alleged are susceptible of irrigation, and that 
between January l, 1894, and some time in July, 1894, the company 
wrongfully furnished the San Diego Water Company with not less 
than 1,500,000 gallons of water each day, at a charge of not less than 
5 cents per 1,000 gallons, for the reason that it could get a higher 
price therefor than was being paid by other consumers or by the 
défendants under their contract, and further aver, on information 
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and belief, "that from and after July, 1894, up to and including the 
month of iÇçtober, 1894, the s^id cross complainant continued to 
furnish wâtçr -te varying quantities at the aforesaid compensation 
to the said, San Diego Water Company wrongfuUy and in disregard 
of its said prior obligation to furnish water as aforesaid." The de- 
fendants admit their failure to pay the principal sum provided for by 
the contract, and interest thereon from May i, 1894, and their fail- 
ure to pay the annual rental for the water used from the ist of De- 
cember, 1894, and aver that "they were not paid for the reason that 
said contract was ignored and abi-ogated by the cross complainant 
on and after the 7th day of June, 1894." They deny that either of 
the amounts mentioned are due, or that any of them constitute any 
lien upoh their land. They also aver damage sustained by them in 
the amount of $6,500 by reason of the company's failure to provide 
them with the fuU quantity of water called for by the contract. They 
allège that prior to their rescission of the contract they complied 
with and performed ail the terms and conditions of it to be kept and 
performed by them, and paid as interest on the principal sum of 
$9,000 specified therein the sum of $2,160 in installments as they 
became due, "which is ail the interest that became due under said 
contract prior to the said rescission of said contract, and that as and 
for ail the annual rate as provided for in said contract that became 
due prior to the said rescission thereof, the said défendants paid 
cross cççnjiplainant in full the further sum of $2,250, which last said 
sum défendants notified cross complainant at the time the said con- 
tract was rescinded it might keep and retain to compensate it for 
the use of the fîfteen inches of water under said rescinded contract 
that the défendants had prior to the said 7th day of June, 1894." 
The prayer of the answer is foï- "judgment and costs of suit." 

It will benoticed that, although the cross bill allèges the fact of 
the establishment of rates by the board of supervisors of San Diego 
county, it asks nothing by virtue of that ordinance. On the con- 
trary, the prayer of the cross bill is for the annual rates specified and 
provided for by the contract, and the évidence introduced on the 
trial sustaiîns the averments of the answer to the cross bill to the 
effect that the annual rates paid by the défendants and received by 
the cross complainant for the water during the years of its use were 
the rates fixed by the contract, and that those estabfished by the 
ordinance of the board of supervisors were never treated by either 
party to the contract as applicable to them. And this fact is alluded 
to by the circuit court of appeals in its opinion in Flume Co. v. 
Souther, supra, as follows: 

' "It appeàrs îrdm the pleadlngs and from the évidence that neither ot 
the parties to ithlB suit deemed the rate so flxed by ordinance applicable to 
them, but çqntlnupd to recognize th© contract of March, 1890, as controUing 
their deallngç, the one ■with the other. It is évident that the appellees con- 
slderéd thé tàte estàbllshed by the contract niore advantageous to them than 
the rate ■flsted by thè ordinance, and that the appellalit was content to rely 
upon the. contract. In the cross bill no attempt is made to assert rlghts under 
the o«dii^anee. Xhe prayer of the bill is conflned to pétitions (or relief under 
thç eonjtract" 
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The circuit court of appeals then added thèse words: 

"The questions whether the contract bas been resclnded by the parties 
tbereto, or, if not resclnded, whether damages bave been sustained through 
Its breach, are properly cognlzable as matters of défense to the cross blll." 
32 C. C. A. 556, 90 Fed. 171. 

It seems quite évident from the first extract hère quoted from 
the opinion of the court of appeals that, holding, as it did, the con- 
tract valid, the contract alone must, in its opinion, measure the rights 
and obligations of the parties. Accepting, as I must, the yalidity 
of the contract, I do not see how it can be otherwise ; for it is, I 
think, impossible to maintain the validity of any contract, and at the 
same time concède that its provisions may be altered by the action 
of a third party, be it a board of supervisors or anybody else. In 
the brief of the learned counsel for the cross complainant it is said 
that, inasmuch as the défendants by their answer aver that the rights 
acquired by the complainant company "were acquired by it as an 
appropriator under the constitution and the statutes of the state of 
California, and the acts of congress of the United States," the con- 
tract "cannot be treated as an ordinary contract between private in- 
dividuals, and irrespective of the duties and obligations of the de- 
fendant [the flume company] to ail of its consumers." But for the 
adverse rulings to my views hereinbefore referred to, I should 
readily concède the potency, and, to my mind, conclusiveness, of 
the suggestion that no "ordinary" contract nor any other sort of a 
contract with private individuals could be made in respect to water 
appropriated under the constitution of California of 1879, and of 
the statutes of the state passed in pursuance thereof, and that the 
law alone measures the rights and obligations of ail parties in inter- 
est. But, as this court, for the reason hereinbefore stated, is bound 
to uphold the right of such appropriators to contract with individ- 
uals for the use of such appropriated water upon such terms as the 
parties may agrée upon, a contract embodying such an agreement 
is nothing more nor less than "an ordinary contract between private 
individuals," and must be so construed and enforced. The very im- 
portant question argued by counsel as to whether or not there is a 
priority of right as between consumers taking water from an appro- 
priator whose System is governed and controlled by the provisions 
of the constitution and statutes of the state, and unafïected by any 
private contract, is therefore not involved in the présent case. But, 
turning to the contract itself, it is seen that it shows upon its face 
that the flume company was engaged in furnishing water to others 
besides Souther and Crosby. That fact is also expressly set up in 
their answer, and is important to be borne in mind in construing the 
provisions of the contract. While the latter undoubtedly obligated 
the company to'furnish Souther and Crosby, subject to such reason- 
able rules and régulations as it should from time to time adopt, 15 
inches of water, continuons flow, measured under a 4-inch pressure, 
for use upon their lands therein described, which water should be 
appurtenant to and run with the lands, there were, according to the 
express provisions of the contract, certain excepted cases in which 
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the Company, wjis not to be so bound, and in which, if it failed to 
furnish the fûilsupply, it was hôt to be held responsible. Those 
excëptéd' ça'^lbs iiicluded any and év'ery impairment of the company's 
supply of wâieir càused by drought or failure of the avérage amount 
of rainfall in the mountains, The évidence in the case leaves no 
room to dpubt that the company's failure to furnish Souther and 
Crosby with the full 15 inches of water contracted for was occa- 
sioned solely by reason of the then prevailing drought in Southern 
CaHfornia. It is earnestly insisted on the part Of the défendants 
to the cross bill that the contract bound the company to supply 15 
inçhes of water, continuous flow, under 4-inch pressure, to their 
lands, "uniess, bécause of drought, the company did not hâve 15 
inches to supply ; and this, independent of any obligations to other 
cpnsuriiers." This, in my opinion, is too narrow a view to take of 
the contract, which, as has alreâdy been observed, shows upon its 
face thï^t the company Vas engagea in furnishing its supply of water 
to vai;iôus other parties, — indeed, to the public. The exceptional 
casÊS ih which the company shbuld not be held responsible are pro- 
videdfbr in language which éxcludes the idèa that the parties 
name^ ih this particular contract as the récipients of 15 inches of 
watef should be absolutely secured in those 15 inches, provided the 
company had that qùa.ntity of watef within its System, and regardless 
of ail of its other conèumefs. îff sUch had been the intention of the 
partiçs to the agreemerit, they should hâve seen that the exceptions 
wçre not made ëo broad as tC) exempt the company from responsi- 
bilitjf "fbr ,any deficiency of water occasioned by any" of the speci- 
fied causés. The évidence showS that from the time of entering into 
the contract until Jane 9, 1894, the company furnishéd the défendants 
to the' cross bill the full 15 inches contracted for, at which time, by 
reason 'bf the then prevailing drbught, it reduced the supply to aïl 
of its cbnsunïers similarly situated, including Souther and Crosby, 
ohe-half. This reduced supply was continued until the breaking of 
the drought dui-ing thé winter of the same year, when the company 
again tendered them the full ï^ inches, which ofïer was refused; 
the défendants to the cross bill having in thé rneantime sought to 
rescind the contract, claiming tb hâve applied, and the right to 
apply, to another and previous 'éontract with the company, the re- 
duced athount of water furnishéd by the lâtter under the contract 
in question. The évidence alsb 'ëhows thàt the défendants to the 
cross bill did not pay or tender the full amount, due for the full 15 
inches furnishéd by the comp^riy under and pursuant to the provi- 
sions of the contract in question up to June 9, 1894. 

I am of the opinion that the asserted right of rescission has not 
been proved, conceditl^ it to hâve been properly pleaded, and that 
the cross complainant is ehtitled to the relief prayed. There will 
be a decree accordingly. 
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BAMPIMORB & O. E. CO. et al. T. FBEBMAN, 
(Circuit Court of Appeals, Sixtli Circuit, flecemlier 3, 1901.) 

No.964. 

1. RKCEIVBRS — JUBISDICTION IN ACTION AGAINST — NeCESSITT OF SERVICE OF 
SUMMONS. 

An order made in a railroad foreclosure suit by a fédéral court wliicli 
appolnted receivers, intended to reserve to that court Jutisdlction to 
détermine ail claims and demanda against sueh receivers, does not 
authorize the maintenance in tliàt court of an independent action at 
law against the receivers vyitWut the statutory service of a summons on 
the défendants, but at most only permits the presentlng of claims by 
intervening pétition in the receivership sult.i ^ 

8. Appbarancb— Objections to Jdrisdiction — Effect dp Pleadinq Over. 

Under the Ohio practlce, after a défendant bas done ail within bis 
power by vray of seasonable objection to the jurisdiction over bis person, 
bis subséquent pleading tô the merits does not cure an erroueous ruling 
sustaining the jurisdiction, nor operàte as a vraiver of bis right to object 
th-ereto; nor does bis ftling a pétition in error to reverse such ruling 
amount to a gênerai appearance. 

In Error to the Circuit Court of the United States for the North- 
ern District of Ohio. 

J. H. Collins, for plaintifïs in error. 

James & Beverstock, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge. This case présents the single question as to 
whether jurisdiction was properly obtained in the circuit court of the 
receivers of the Baltimore & Ohio Railroad Company, the only de- 
fendants to the record against whom judgment was render.ed in the 
action. An attempt was made in the first instance to obtain service 
on the ticket agent, as required by Ohio Rev. St. § 4988. Upon 
motion to quash this service, testimony was submitted showing that 
the person upon whom service had been made was not the agent of 
the receivers at the time of the service, and the court very properly 
reached the conclusion that such attempted service was nugatory. 
The court was of the opinion, however, that an order made in the 
receivership case, wherein the attémpt was made to permit, if not 
to require, ail litigation against the receivers to be conducted in the 
court of their appointmént, gave to the court jurisdiction of the case, 
notwithstanding the want of service of summons in the manner 
pointed out in the statute. This order was made in the foreclosure 
suit, and is as follows : 

"In this cause, the decree entered on the second day of March, 1890, con- 
flrming and ratifying the appointmént of the receivers, John Iv. Cowen and 
Oscar G. Murray, is now enlarged and modiiled as follows: That the au- 
thority and jurisdiction of the circuit court of the United States for the 
district of Maryland, as the court of prlmary jurisdiction, be and the same 
ia bereby recognlzed and conflrmed, and said court shall exercise jurisdiction 
in ail matters and proceedlngs, and maiie ail orders, relating to or affeeting 
the gênerai administration of said trust; that this court retains, and wlll 

^Actions by and against receivers, see note to Plow Works v. Finks, 26 
O. C. A. 49. 
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exercise, Jurlsdlction In matters of a local nature, and whlch affect only 
persons and pr(î$à*Sf'in tliîsr'dlfetriet, &ad JurisdlctlOD tOîSêttle and détermine 
. the claipijS,4nd,(d!Sjnandg of tlje eltizens of this district against the receiyers, 
and retairié ti«Ws!difettbii to direct tlié ^payment out dt the trust funà of tie 
debts and liabillties of the défendant etwnpany payable in this district or 
due to citi;?ens of this district hereinafter enumerated, as may be herein- 
artef ordered and dèclared to bé preférential, and may also détermine, by 
gênerai jCr. spécial order, ,what other debts and demanda shall be made 
prefifîi'eiS^tJft^l': aii^ the ojrd^ of this Cpuft, in respect^to said clalipas and de- 
inandSi ,s|îïl!; lie effectuàlâijd bind the property of the dèfendatitè*' company 




ordéir atid' ftirther ordérs td secxiTè copiyliànce witii the téi'ms of this order, 
and the payment of ail clalÉis and deihands hereitibefore declared to be 
prefeéâiil^, Ses td the court shall spém meet and prôper." 

This ordçr was iti confôxJÀiity tp ;the then prevailing practice in 
the jîp|-t|(ërn district, of Qhlp, undèrtaking to acquire jurisdiction 
in the United Statesi court appointing the receiver, of claims and de- 
mands against him. Under this order an intervening pétition might 
bave begtjL fil:ed,,setting,jip,a claini iq.the case against the receivers, 
npon which nô service of summons would be required. The présent 
action is an independent action at law for the alleged négligence of 
the receivers. There is nothing in tlîé ternis of the order referred 
to undertaking to dispense with the service of the summons in such 
indepeUdetlt actions as might be pr'osecuted against the receivers. 
The most that can be said of it is that it gives to the citizens of the 
district the ôpportunity to présent their claims in the receivership 
action. The p'roSecutioh of -indépehdent suits was not undertaken 
to be :auth(5fized withoùt thè statutOry service pf a summons. When 
it appeared io thé coiirt that the attempted service upon the ticket 
agent had faîl^d, the mdtibii to qùash should hâve been sustained. 
After thé overi^uh'ng of the motion the receivers renewed the défense 
of want of jurisdidfion, by answer; ^d at the trial offered to show 
the lack of sëiVice npon an agent à's required by the statute. The 
trial judge, being of opinion that the ruling upon the motion had 
foreclosed the question, excltided the testimohy. 

Under the Ohio practice objection td the jurisdiction for want of 
proper service tiiaybe taken by motion, the appearàtice being for 
that pùrppse orily. Greèrie v. Ra:il^oad Co., 62 Ohio St. ôy, 56 N. 
E. 642. Àfter the party hàs doné ail within his power to do, by 
way pf seasonâble Objection to the jurisdiction over his person, sub- 
séquent pleading to the merits does not cure an erroneous ruling 
as to the jurisdiction, nor operate as a waiver of the dèfëndant's right 
to obléct therefo!. Duijn v: Hazlett, 4 Ohio St. 435; Allen v. Miller, 
lî Ohip §t, 374;; D^'ea v. Çarringtpri,' 33, Ohiq St. 59^, \ ï"iling a pé- 
tition, in errprio reverse sijçh errpnepuç judgment ddesinot effect 
an appearance. Fostèr v. Borné, 63 Ohio St. 169, 58 N. E. 66. 

As there wâs ilo proper service ÛpPn thë TcCeivef-s thè' motion to 
qiiash sh^yld, %'^e . been sustainei^, 'aijtj ,thidre,,was érror: in Mailing 
so to do. The judgment wîll be révèrséd and the case reniànded to 
the circuit courte with instructions -to sustain the motioft to qUash 
the service upon the receivers. 
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SALEM lEON CO. v, LAKE SUPBEIOR œNSOI* lEON MINES. 
(Circuit Court of Appeals, Third Circuit December 13, 1901.) 

No. 34. 
1. Corporations— Validitt of Contracts— Implied Délégation dp Authok- 

ITT BY DiRECTORS. 

Wliile a corporation cannot Incur an obligation without the authority 
or consent of ita board of directors, such authority may be delegated to 
the executive offlcers with respect to certain classes of transactionai 
as well as to a particular transaction, and a corporation may be bound 
by a consent implied by law from a course of conduct permitted and 
recoguized by its directors. 

a. Samb— Batipioation. 

Where, for any reason, a côntract made oh behalf of a corporation 
by its offlcers Is voldable at the Instance of the corporation, such côn- 
tract may be ratified by the board of directors elther by express resolu- 
tion or by action of the board as an organized body, taken with full 
knowledge of the facts, which treats It as in force, or otherwise recog- 
nizes its validity; and a f allure of the board, havlhg such knowledge, to 
disafflrm it within a reasonable time, wiU amount to a ratification. 

8. Samb— VoiD or Voidablk Contract — Execution by Oppicbr Acting for 
BoTH Parties. 

The président of an iron works corporation entered Into a contract 
for the purchase of ore for the worka lu accordance with the usual 
course of tlie company's business, and in the saine manner that other 
similar contracta had been made. He slgned the contract for the Com- 
pany, and also for a flrm, of which he was a member, as agent for the 
seller. The flrm was the owner of $50,000 of the company's stock, which 
was pne-fifth its entire capital stock, and was also its créditer for 
$45,000. The flrm's commission on the sale was $1,500, and was not 
dépendent on the prlce paid for the ore. Eeld, that the fact that the 
président acted in a dual capacity in the exécution of the contract did 
not, under such eircumstances, render it void, but only voidable, unless 
there was proof that his conduct was unfair, oppressive, or fraudulent 
toward the company.i 

4. Samb— Action por Breach— Questions for Jurt. 

Such contract was executed in December, and the ore was to be de- 
livered monthly during 12 months beginnlng In May. There were 
monthly directors' meetings thereafter, and there was évidence tendlng 
to show that the contract was reported to and discussed by the board, 
and that the indlvldual directors had knowledge bf it previously; but 
such évidence was contradleted. There was also évidence of the ex- 
istence of a de facto es;ecutive commlttee, of which the président was a 
member, which authorized the contract, and also made others of a 
similar character at the same time and prior thereto, ail of which had 
been recognized and treated as valid. NO formai action was taken by 
the board of directors on the contract in question until the following 
December, after a part of the ore had been dellvered thereunder and 
paid for, when the board paseed a resolution répudia ting the same. 
Held, that the questions whether the contract was authorized by the 
board or ratified, elther by consenting thereto or by failing to disafBrm 
within a reasonable time, were ail properly submitted to the jury. 

6. Damages- Brbach op Contract — Questions for Jury. 

Where a contract for the sale and purchase of iron ore was repudiated 
by the purchaser before delivery had been completed, but after the seller 
had the ore on hand ready for delivery, and because of the close of the 
season there was at the time no open m&rket for the ore remaining un- 

1 Power of corporate offlcers in thelr indlvldual capacity to deal with cor- 
poration, see note to Bensiek v. Thomas, 13 O. 0. A. 466. 
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dellrered, the différence between the contraet priée and the best offer 
■w'hlcliiéould bé obtèAheû for It jJiay bé taken as a fair measure of the 
seller's damages in an action for brea,çh of the contraet; the testimony 
as to 'Siieh ôffer, however, to be èùbmitted to the jury to be eonsidered 
by them In connection with any other évidence bearing on the question 
of the value of the ore at the tlmè of the breach. 

In tàrror to the Circuit Court of the United States for the Western 
District of Pennsylvania. 

N. B, iBillîttgsley and jSclVvin W. Smith, for plaintiflf in error. 
Harvèy jQ. Goulder, ahç( \vm. Scott,: for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRA Y, Circuit Judge. The Salem Iron Company, the défendant 
below, pla-intiff in error hère, is a corporation organized under the 
laws of the state of Pennsylvania, and has its f urnace plant in the 
State of Ohio. Its principal office is at Pittsburg, Pa. In 1897 it 
was comt)èIled tb reôrgàhize,, by an arrangement with its creditors, 
who took prèferred stock for their claims. The capital stock had 
been $50,000, and was iiicreased to $247,000, of which $197,000 was 
prèferred. The number of directors was increased from three to 
seven, thé màjority ôf'whom werë to be nominees of the prèferred 
stockholdefs who had contrpl, the holders of the common stock hav- 
ing a minority représentation, ti. B. Miller, a member of the firm 
of Ogiebay, Norton & Co., who had been creditors and took one- 
fourth of the prèferred stock, Waè'èlected président in July, 1899. 
The said '^f m wèré also at the ttme oi this ti:^ansattiôn creditors of 
the said (Jeféndant compàny^ withdut security, for the amount of 
$45,000. The subject-matter of this suit is what purports to be a 
contraet in Vv'riting, datèd Decembér 29, 1899, between "the Lake 
Superior Consolidated Iron Mines, of New York City, by its agents, 
Ogiebay, Norton & Co., of Çleveland, Ohio, pàrty of the first part, 
and the Salera Iron Company, of Leetonia, Ohio, party of the second 
part." It was signed on behalf of the Salem Iron Company by 
L. B. Miller, as its président. ' It provides for the sale by the party 
of the first part to thé party ôf the second part of 30,000 tons of 
Adams ore, at $4.85 a ton, in 12 monthly deliveries, to commence in 
Mayi 1900, and to continue untii April, 1901. The payments were to 
corrtmence on May 25, 1900, and were to be made every month, 
whether ore wâs received or npt ; the party of the second part, the 
^lém Iron Company, having the right to make the one-half of any 
of the payments- by its note at four months. Apparently pursuant 
tp the termsoî said contraet, the Salem Iron Company made its 
prpmissory npl;è' in favpr of the Lake Superior Consolidated Iron 
Mines, dated May 26, 1900, for $12,3,67.50, at four months, which was 
paid when due, some time in. September of that year, and covered 
2,500 tons out of 2,543^ tons, shîfxped in the said month of Septem- 
ber by the I)laili,tiffcbmi!>kny, and delivered to arid received by the 
Saiem . Iron Cpmpany. The delay iri shipping, according to the 
terms of the contraet, was the subject of correspondence running 
through this period between Gg^lebay, Norton & Co., agents of the 
plaintiff company, ând the executive ofîicers of the défendant com- 



SALEM IRON CO. V. LAKE SUPERIOR CONSOL. IRON MINES. 241 

pany. The price of pig iron and of ore had materially declined after 
the making of the contract in question, and shortly after September 
the furnaces in the plant of the défendant company went out of blast. 
On December 5, 1900, the foUowing resolutions were passed by the 
board of directors of the défendant company, and a copy of the same 
forwarded to and received by Messrs. Oglebay, Norton & Co., 
agents of the plaintifï company : 

"Resolved, that Oglebay, Norton & Company be notifled that this company 
does not recognize the validity of the pretended contracts dated December 
29th, 1899, for the purchase of 30,000 tons of Granada ore and 30,000 tons 
of Adama ore, executed on behalf of thls company by Mr. L. B. Miller, and 
on behalf of the vendors by Messrs. Oglebay, Norton & Company. Resolved, 
that the seeretary notify Messrs. Oglebay, Norton & Company that if they, 
or thelr principals, claim or intend to clalm damages from this company for 
nonperformance of the pretended coiitracts of Dec. 29th, 1899, for the pui-- 
chase of 30,000 tons of Granada ore and 30,000 tons of Adams ore, of -whicli 
only about elght thousand tons hâve been delivered, this company requires 
them to sell said Iron ore prior to Dec. 24th, 1900, in the open market, for 
the highest priée obtainable." 

Liability on this contract is denied by the défendant company, on 
the ground that the contract, as entered into and executed by L. B. 
Miller, as its président, was voidable, and that the défendant com- 
pany, having the right to avoid it, effectually exercised that right 
by the above-stated resolution of its board of directors, passed De- 
cember 5, 1900. The vaUdity of this défense dépends upon thèse, or 
some of thèse, propositions of law and fact: (i) That Miller, the 
président of the company had no authority, express or implied, to 
make and exécute the contract in question in its behalf ; (2) that the 
said Miller, being a member of the firm of Oglebay, Norton & Co., 
the agents of the plaintifif, and by whom the contract in behalf of the 
plaintiff was made, could not, without the express consent of the de- 
fendant company to his double employment, bind said company by 
the contract executed by him in their behalf ; (3) that there was no 
ratification of this contract, or évidence of consent on the part of the 
défendant company, prior to the said resolution of répudiation of 
December 5, 1900; (4) that the répudiation of the contract, and notice 
thereof to the plaintiff, was made as soon as practicable, and at the 
first meeting of the board of directors held after full knowledge on 
their part of ail the facts in the case. Thèse propositions présent 
the material questions embraced in the numerous assignments of 
error set forth in the record. Undoubtedly the board of directors is 
generally the governing and controlling body of a corporation. Its 
policy and conduct within the scope of the purpose of its création is 
in the absolute control of such directors. It cannot incur obHgations 
without the consent of such board, or generally without its express 
authority ; but the board of directors can exercise its plenary power 
by delegating its authority as to certain transactions or classes of 
transactions to its président or other executive ofhcers, as well as by 
direct.authorization of a particular transaction by express resolution 
to that èffect. A corporation is an intelligent, though artificial, 
person; andy while its board of directors is its Controlling mind, it 
may be bound, Hke a natural person, by a consent implied by law 
112 F.— 16 
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frofti $. cottrsiB of conduct permittÉid and reeognized by its governing 
body. The minutes of the defeçdtaat company disclosed no resolu- 
tion of th« board of directors, conferring upon the président the au- 
thority to make the contract hère in question, nor any express gên- 
erai authority to make such contracts. But there is testimony tend- 
ing to show the existence of a de, facto executive committee, consist- 
ing of three directors, of which the président of the company seems 
tohavebeen ex officio a member, and that contracts for the purchase 
of orp'and sale of the produçt, had for sometime theretofore been 
negotiated and made by the authority of this committee. There is 
also testimony to show that this committee authorized the making of 
the çôntract in question by the président of the company. Three 
othér contracts for the purchase of ore from other parties represent- 
ed by the same agents were made in the same way, and about the 
same time ; and contracts for large quantities of ore were made the 
previous Spring in the same manner. Such contracts had always 
been theretofore acquiesced in by the company, and were in accord- 
ance with the usual course of its business. 

It was contended by the plaintiff, however, that, whether the 
président or executive committee were authorized or not to make 
afld sanction the contract, such action on the part of the président of 
the défendant company being only voidable, and not void, it was, in 
effect, ratified by the company by the acquiescence of its board of di- 
rectors, ifith full knowledge of ail the facts and circumstances neces- 
sary and material to ratification on their part, The record discloses 
the fact of monthly meetings of the board of directors, foUowing soon 
after the exécution of said contract, and testimony tending to show 
that report was made at thèse meetings of this contract for the pur- 
chase of ore, together with others, and that discussion was had by 
the directors as to the opérations of the company, involving its supply 
of ore and probable production of pig iron, and that, though no 
formai resolution of ratification was made or oiïered, ail the contracts 
were treated alike, there being testimony that ail the individual di- 
rectors save one had full personal knowledge, before the meetings, 
of this contract, as of others, and that with this individual knowledge, 
thèse contracts made by the président of the company were not only 
not repudiated, but treated as valid. The testimony on this point, 
however, is confiicting, as on the part of the défendant there was testi- 
mony that no such reports were ever made to thèse meetings of the 
directors, nd discussion had in regard to them, and that there was 
no opportunity at them to ratify or repudiate the same. It is true 
that, where ratification is necessary, it must be made by the board 
of directbrs as, a board, and their assent individually to the act neces- 
sary tobe ratified will not avail. But it is also true that an express 
resolution of ratification is not essential where it can be sbown that 
the board oi directors, as a board, received report or notice of the 
transaction requiring ratification» and, with full knowledge of ail the 
circumstances surroimding it, not only failed to repudiate it, but 
treated it in the same category with other transactions of like kind, 
which admittedly imposed obligations upon thç company. As évi- 
dence ôf; ratification or consent on the part of the company would be 
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equally necessary whether the contract was invalid from want of au- 
thority in the président to exécute it in behalf of the company or by 
reason of the fact that in executing the contract he was acting in a 
double relation, as representing both parties to the contract, this 
conflicting testimony was properly submitted to the jury on the gên- 
erai question of whether the contract was a subsisting and binding 
one by reason of the ratification of it by the corporation. The rec- 
ord shows that much testimony was introduced by the parties plaintiff 
and défendant, and that some of it, at least, tended to show ratifica- 
tion by the board of directors of the contract in question months 
prior to the resolution of the board formally repudiating the contract. 

Under this state of facts we think the question of ratification was 
properly submitted to the jury. We think, also, it was proper to sub- 
mit to the jury another aspect of this same question, viz. whether, 
with the knowledge shown to be possessed by ail or nearly ail the 
individujal directors of the fact that this contract had been made, of 
its terms and the circumstances surrounding it, the formai resolution 
of répudiation had not been too long delayed to be effectuai for that 
purpose. In other words, that the board of directors had such 
knowledge of this contract that refusai for so long a period to dis- 
afifirm, amounted to ratification. The argument of the plaintifï's 
brief is confined to the underlying questions thus stated, and it would 
serve no useful purpose to consider separately the numerous assign- 
ménts of error contained in the record. 

In view of what we hâve said, a careful reading of the charge of the 
court below discloses no réversible error. We think the court cor- 
rectly stated the law appHcable to the facts of the case when it in- 
structed the jury as follows : 

"Moreover, if a contract within the power of that corporation to malce — 
that is, with référence to the facts in this case, a contract for the supply 
of ore for its furnace — if such contract be made by the président or an 
executive committee, assuming to act for the company, but without express 
authority to so contract, it is the duty of the directors of the company, 
upon receiving notice of such contract having been made, to promptly dis- 
avow the same as binding upon the corporation; and, in case they fail to 
do so within a reasonable time, the law will hold them to hâve ratifled the 
contract, and allow it to then become binding upon the company. Ttie law 
does not, in the case of a purchase, permit a delay, where the directors linow 
of such purchase, to enable the company to speculate upon the chances of 
deciding profltably, after a lapse of time, as to whether or not they will 
disavow and refuse to accept the contract. Applying thèse gênerai prin- 
ciples to the case before us, we instruct you that, if the jury find from the 
évidence that the fact of the purchase of this Adams ore was made known 
to the directors of the company, and that they knew that such purchase 
was made in the usual course of business and in the mode eustomarily £ol- 
lowed by the company's offlcers and hitherto recognized by the company, 
and they did not, within a reasonable time, express their dissent, their 
knowledge df the facts and their inaction in the face of such facts might 
amount to a ratification of such purchase by the défendant company. 
What would be a reasonable time for such répudiation is, under the proofs 
in this case, a question for the jury, and to thçm we submit it." 

The plaintifï in error repeatedly dwells, in the assigmnents of error 
and in the argument of its brief, upon the fact that the court, in 
speaking of the ratification necessary to validate an unauthorized 
contract, spoke of ratification by the Company, instead of by the 
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board o{ direçtors. We think, ho^ever, that the language thus used 
was not open, to critidsm as a geaeral statçment of the law in that 
behalf. jît isthe fprm in whiGh*the gênerai proposition oflàw in this 
regard jS:UsuaUy;stated, and ïtt is ta be noted that thé çounsel for 
thç défendant below used this very language in their first prayer for 
instruction to the jury at the trial. It was as follows : 

"(1) In order that the plaijitiflC may recover In this case, It must appear 
by a prépondérance of the évidence that the contract sued upon is the con- 
ti-act ôf the défendant, and that, to be the contract of the défendant, it must 
hâve been executed on behalf of the défendant by one having authority to 
exécuté thé same, or, if éxëcutéd -without authority, it must thereafter hâve 
been ratlfled by the company." ' 

In its charge to the jury the courf adopted this lâriguage Verbatim. 
But, thé court went further, and, in answer to the twélfth point of 
the défendant below, said; ' 

"We hâve Instructed the jury that, unless thïs contract "was .ratifled by the 
défendant Company, actlng through its board of dir'ectors, they should flnd 
for the défendant." ' 

This would seem tQ be putting the case as favorably to the défend- 
ant ai if wàs possible for the court to do. 

The plaintiff in err'or also, by its assignments and its argument be- 
fore the court, strongly objected to what was said by the court be- 
low in regard to the legaleffect of the fact that L. B. Miller, who 
executed the contract on the part of the défendant below, was also 
a member of the firm of Oglepay, Norton" & Co,, who, as agents for 
the plaintîiif below, i^egotîated thé contract in their behalf,. As to 
this, the language of the court is as follows; . , 

"Comment has been made in this case upon the fact that Mr. Miller, the 
président of the Salem Iron Company, was a member of the flrm of Oglebay, 
Norton & Ço., the selling agents 'of the plaintifC cotopàny, and that he signed 
the contrict 6n behalf oî the djefènàant corilpany à'nd on behalf of the 
selling flrm às^Hvell. The fact tha-t'^ùch. was the case, and that he acted 
in a dual câpacjty,^ — that is, acted on behalf of the Sàlem Iron Company and 
on behalf of thé Lake Superlor OonSôlïdated Iron jV^ines, — does not necessa- 
rily and of ' iteelf Invalidate the c6ntra:ct. ïhe undisputed facts are that the 
flrm of Oglebay, Norton & Cb. ,Vere the owners of about one-flfth of the 
capital sfe'cfc of' thé Salem Iron' Company; that they W:ere creditors of said 
corùpany to'tïjë' estent of febnle forty thôusand dollars; that their' commission 
on the Adànis orè sale of flve cents à ton was not fixed or determined by thè 
price of the-'ore, and that the ore Was sold at the regular inarket priée for 
the year-l9èo delivéries; and that the contract contalned a provision that the 
price should' be reducèd to the lowest priée at whieh the plaintifC company 
should s*ellto any one Adams ore durlng thàt year. TJnder thèse facts — 
which weM not understahd are qnèstlpned-— we are of opinion that, in view 
of the duâl capacity in' which Mr. Miller stood and acted, the contract, if 
vâlid in dther respects, was not vold; tiiit voldablë' 6iily by the défendant 
company on' 'this partlcùlar groilnd a!loné of Mr. Miller's dual relation, ûnless 
the jury sh'ôWd flnd thàt MHIot took àdvantage bf hls position to Impose 
upon thê défendant company a dbïitract which was unfair, oppressive, or 
fraudulent." i 

We think in this the court below correctly stated the law, and in- 
telligently instriucted the jury as to its application. A contract so 
mad,e was undoubtedly voidable, and not void, unless the proofs 
should show that the çonduct of the person acting in such dual rela- 
tion amounted to fraud. This it might do if'it were unfair and one- 
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sided, and pâlpably to the advantage of one party alone to the con- 
tract. Tlié firm of Oglebay, Norton & Co., of which Miller was a 
member, wefe owners of one-fourth of the preferred stock of the de- 
fendant Company, and were unsecured creditors of the company to 
the amount of $45,000. Their interest in the contract in suit was a 
commission of $1,500. There is nothing, therefore, .in the situa- 
tion itself, that shows such a prédominant interest in Miller as 
to suggest a motive on his part to deal to the disadvantage of the 
défendant company, and no effort was made by direct testimony to 
show that his conduct was unfair, one-sided, or oppressive. Under 
the facts disclosed by the record, thèse matters were properly sub- 
mitted to the jury. 

This brings us to the remaining question raised by the plaintif? in 
error, — -as to the correctness of the court below in its instructions to 
the jury as to the measure of damage. The plaintifï company had, 
at the time of the répudiation of the contract by the défendant com- 
pany, 27,450 tons of ore at the Cleveland docks (practically the bal- 
ance of the ore called for by the contract), brought there and ready 
to deliver to the défendant company in pursuance of the contract. 
The pecuniary measure of the injury sufïered by the plaintifï compan}- 
by reason of the refusai by the défendant to receive the remainder of 
the ore called for in the contract at the contract price would be the 
différence between the money value of the ore yet undelivered and 
the price agreed to be paid for it by the défendant under the contract. 
The value of this ore to the mining company, for the purposes of 
this case, would properly be estimated by what it would bring in the 
open niarket, if there were such a market at the time. The testi- 
mony, however, discloses, and it is admitted on both sides, that there 
was no such open market at that time, the season for selling the 
product of the mines for that year having passed. The rules of law 
as to the measure of damages, however, are not so rigid or unreason- 
able as to deprive the plaintiiï of remedy in such a case. In the prac- 
tical administration of justice they will be made to accommodate the 
exigencies of the particular facts, and under the circumstances of this 
case no better method of Computing in mohey the injury sufiféred by 
the plaintifï by reason of the unlawful répudiation by défendant of its 
contract could be applied than to measure the value of the ore on 
hand and ready for delivery by the amount of a bona fide offer for it. 
This, with any other facts bearing directly upon the question of the 
value of the ore on hand at the time of the breach, were properly 
submitted to the jury for its considération. We therefore think the 
learned court below correctly instructed the jury on this point when 
it said : 

"The fixation of the damages Is pecuUarly the province of the jury In ail 
cases, and should be so under the facts of this case. The proof Is that the 
plalntiffs sought to sell during the I>ecember foUowing the alleged breach; 
that they were unable to get a price exceeding $3.00 per ton. Having falled 
to sell, they brought suit, settlng forth in their statement the value of the 
ore as $3.10 per ton. which they conceded, and clalming the différence of 
$1.75 per ton, being the différence betweeaa that sum and $4.85, the contract 
prloe; The évidence is nncontroverted that at no time from the alleged 
breach down to the date of the trial, could they hâve sold the ore at a hlgher 
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prloe than IS.10 per ton. As wé hâve sald, the fixation of the measnr» «« 
damages In thlsf case Is pecullarly wlthln the province of the Jury. In no 
case, however, C£»n you allovr morê than $1.76 per ton, as the plalntlff bas 
so Umlted Itself by Itis pléadings. Subject to such limitation, It wlll be for 
yon, gentlemen of the Jury, in case the plalntlff be entltled to damage by 
reason of the existence of a valld contract hère and its breach by the dé- 
fendant, to detçrmlne what the amount of such damage was, under the facts 
and conditions In évidence." 

The slip apparently made by the court in telling the jury that they 
were;the judges of the measure of damages, taken in connection with 
the éther parts of the charge, is not worthy of notice, although it 
is made the subject of the twentieth assignment of error. It could 
not hâve injured the défendant, or misled the jury, and was evidently, 
if the court was correctly reported, a slip of the tongue that was un- 
notioed by counsel on either side. If it had been noticed, it would 
havè been their duty to hâve called the court's attention to it. 

A carefui considération of the record has convinced us that the 
case was properly subraitted to the jury, and that the learned court 
below,iin its charge, correctly and sufficiently stated the rules of law 
that âhould govem the jury in arriving at a verdict. 

The judgment of the court below is therefore affirmed. 
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No. 1,648. 

1. OOI(TRi.OTT-Bll|BACa— EviDKNOK CONSIPBBBD. 

Défendant' cbntracted to purchase from plalntlff a quantlty of agri- 
coltnral Implçments, to be manufactured by plalntlff, among otbers a 
I number of niowérs, -whlch were to be ordered prlor to October Ist Some 
' time In October, In a conversation between représentatives of the par- 
ties, only a portion of the mowers having been ordered by défendant, 
the disposition to be made by plalntlff ofthe remalnlng number was 
dlscussed, the contract wIth respect to the purchase of the same being 
treated by both parties as stlU la force. Plalntlff offered to store the 
mowers for défendant In Its warehouse. but défendant thought It would 
order them Shlppcd to Its ovra warehouses, and promlsed to wrlte In 
référence thereto. A few days later plalntlff's agent wrote défendant 
••relatlte to the disposition of the balance of mowers due on yonr con- 
teactv" and asklng for shlpplng dlrectlofls. To thls letter défendant re- 
ttlled, statlng: "We hâve been consldertog the same as to what we could 
do as to taking thèse mowers, and wrlte to say that It is out of the 
question for ns to do so, and do not seé any way but you wlll hâve to 
store them." ' ffeld, that such language, consldered In connection wlth the 
prevlous conversation and letter of plalntlff, could not be beld, as matter 
of law, to be a refusai to accept the mowers under the contract, and to 
constltute a breach of the contract, whlch absolved plaintilï from the 
duty Of theireaf ter perfonhlng the same on Its part. 

ft Trial— CÔiiisTRucnttoiT of WBmHos-^l^HftS Questich fob JtmT. 

Whlle lettérS àhd wrltten Instroménui are as a rule foi- the court t« 
, .taterpret, they are not ajways 6o; éj^àJIftHy where thelr interiH*etatlon 
' Ihvolvès a conSlderatloi; of extratiébui jfaçts. 

é. OOBrTBÀOTS-ràioiPOK P^B Bbbach— IssTBn(?3;ioir8. 

Instructions glven and refused Jo an^ctlon for breach of contract ! 
■idered, and the action of the trial <!(>urt approved. 
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In Error to the Circuit Court of the United States for the District 
of Nebraska. 

This action was Instltuted to recover damages alleged to hâve been sus- 
tained by the Western Manufacturlng Company, plalntlff in error, by reason 
of a breach of contract on the part of Kingman & Co., a corporation, défend- 
ant in error. The manufacturing company ytas located at Lincoln, Neb., 
and was engagea in the business of manufacturing agricultural Implements. 
Klngman & Co. was located at Peorla, 111., and was a dealer In agricultural 
implements. The contract was in writing, dated May 8, 1893, and for the 
considération therein stated obligated Kingman & Co. to order from the 
manufacturing company between May 8 and October 1, 1893, 160 mowers, 
and between May 8 and December 31, 1893, 1,800 corn shellers, and between 
August 1 and December 1, 1893, 1,200 Olimax end gâtes. The défense was 
that, by mutnal consent, the performance of the contract, wlthln the tlme 
llmlt as flxed, was walved by plalntlff, and that défendant from time to tlme 
prior to December 15th ordered articles of merchandlse specifled In the 
contract to be shlpped to It, but that plalntlff failed and refused to honor such 
orders, and that on December 15th the contract was resclnded by mutual 
consent of the parties. Plalntlff, by its repllcatlon, denled the allégations 
of the answer. The trial resulted In a verdict and Judgment for the défend- 
ant. The case is brought hère by writ of error. The asslgnraents of error 
relate excluslvely to alleged misdirectlons of the Jury by the trial court, and 
fallure to charge as requested by plalntlff. The partlculars will be suffl- 
ciently referred to In the opinion. 

E. P. Smith and W. J. Lamb, for plaintiff in error. 
James H. Mcintosh, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The évidence introduced by both parties on the issues of waiver, 
default, and rescission is mainly confined to certain correspondence, 
which appears in the record, and to certain interviews between L. 
M. Welch, who was plaintiff's agent, and Martin Kingman, who was 
président of the défendant corporation. Welch testifies that he had 
an interview with Kingman soon after October i, 1893, ^t Chicago, 
in which he reminded him that he had not sent orders as he promised 
for the mowers, and that the time within which he was to do so, under 
the contract, had expired, and he says he insisted on his complying 
with the ternis of the contract and taking the mowers. Welch testi- 
fies that Kingman said he would go home and write to his différent 
branch houses, and see if they could store them, and he would send 
orders for them. He says he thinks he mentioned to Kingman at 
that time that, if he did not care to order them away, his company, 
the plaintiff, was a licensed warehouse, and that the défendant might 
leave the mowers with it on storage, taking warehouse receipts there- 
for, and settle for the mowers as on actual delivery. He says King- 
man responded that he did not care to hâve the mowers stored ex- 
cept in his own building, and that he had plenty of room in which to 
store his own goods. He says he told Kingman that that was ail 
right ; that he had simply suggested that course for his convenience ; 
and that Kingman then said, "I will take the mowers and send you 
the orders." 
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j ît afîpeàt-s: that the plaïntitt aïterwards, on Novembef ptli, wrote 
the foUowing letter to the défendant : 

, ! "Lincoln, Nebrj^ska.Nov. 9th, 1893. 
"Kingipan & Co., Peoria, Illlnols-^Gentlemén: Your Mr. Kingman, -w-hom 
fhe -writer met In Chicago on tlie 2&th inst. [? ult], stated that we wonld hear 
f ronj you Jn a short time relative to the disposition of the balance of mowers 
due on your çontract. Wé hope yen can give ns shipping directions at once. 
On aceount of the fire we hafl^, we are very much cramped for room, and 
need the room thèse inowers occnpy for a paint shop. Piease favor us by 
retnm mail. We hâve the (pllowlng Défiance shellers on hand, partly coni- 
pleted: 394, no fan; 397, with fan, — and we wlll begin worlc on thesp 
next week, and complète them as rapldly as possible, and- would be pleased 
to hâve you order now for tWQ or three cars, so we can ship them ont as 
fast as flnlshed." ; , 

To this letter, the défendant, on November i8, 1893, made the fol- 
lowing answer: 

"Western Manufacturlng Ctompany, Lincoln, Nebraslta — Gentlemen: Yours 
of the »thi ïeqnéstlng shipping teâtructlons for mowers, is received and noted. 
We hâve bette considering the'Bame, as to what we could do as to taking 
thèse moTvérs, and wrlte to say that It is Out of the question for us to do so, 
and do n6t see ahy way but you will hâve to store them. We note as to 
shellers, and were obligea to order a car from other parties, to fill the 
place of car ordered to Des Moines. We hâve now wrltten Omaha asking 
if they are about ready to place an order for another car, and giving them 
the number of shellers you hâve on hand. We expect an order in a few 
days,, and will forward eame to you. The writer was at Omaha last week, 
and while tnei-e talked ovèr matters wlth Mr. Carson. He says there is but 
little demand for shellers in Nebraska; that the trade is very light, but that 
he will need some shellers soon. We will write him again concerning your 
stock, and will try and draw from you soon," 

The foregoing shows that the manufacturing company waived the 
provision of the çontract fé^Uifing Kingman & Co. to order before 
October i, 1893, the full complément of i6ô mowers. For some rea- 
son, unexplained by the évidence, orders had been made before that 
day for only 54 mowers ; but the parties treated the obligation of the 
çontract with t^espect to the tnowers as in eflfect and binding upon 
them thereafter. The trial proceeded on that theory. The court 
charged the jury that the facts showed a waiver of the élément of 
time, and said: "The meré fâilure to order the mowers on or be- 
fore thC ist df October does not constitute an actionable breach of 
the çontract for which the plaihtiflf can recover in this action." There 
was no exception to this cha¥^e- ; Accordingly we may treat the élé- 
ment of time within which th-é' mowers were to be ordered as elim- 
inated from the çontract sued on, leaving the obligation, in respect 
thereto, to Order the same withiii a réasonable time. 

We can now intelligently consider the first and second assignments 
of error. 

The plaîntiff requested thé trial court to give the jury the following 
instruction: 

"There is eVîdence before you showing that after thé Ist day of October, 
1893, the time within whlph,. under the çontract, the défendants wère to order 
the mowers Of the plaintifCt the plaintiflf's agent,' Welch, met Kingman, the 
pjfesid^nt of the défendant company, at the city of Chicago, and it is clalmed 
that, In the ëonversatloh theh iad between them, liingman promised the 
plaintiflfs agent that he would soon forward to the plaîntiff orders for the 
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mowers, or for the balance of them, to which Welch assented. If you are 
satisfled that such is the case, that would be a walver by both parties so far 
as the tïme for ordering the mowers was concerned, as specifled in the 
«ontract. It is claimed, however, that the plaintifC, not receivlng any such 
orders, afterwards wrote the letter of November 9, 1893, to the défendant, 
in which he referred to such conversation, and called the defendant's atten- 
tion to the fact that the défendant had stated that they would hear from 
them in a short tlme relative to the disposition of the balance of the mowers 
due on the con tract, «ind stated that they hoped the défendant would give 
them shlpping directions at once; that on account of the are they were 
cramped for room, and needed the room the mowers occupied for a paint 
shop. It further appears in évidence that following this, on November 18, 
1893, the défendant wrote to the plaintiff acknowledging their letter of the 
ôth réquesting shlpping instructions for mowers, and stated that they had 
been consldering the same as to what they could do as to taking thèse 
mowers, and that it was out of the question for them to do so, and they did 
not see any way but that the plaintiff would hâve to store them. Now, the 
court instructs you that if you are satisfied from the évidence that such a 
conversation occurred as is testiaed to at Chicago, that the letters referred 
to passed between the parties, then the letter of November 18th, written by 
the défendant to the plaintiff in answer to theirs of the 9th, was a breach of 
the contract on the part of the défendant, and entitled the plaintiff to bring 
action thereon at once; that the plaintiff had the right to treat the refusai 
of the défendant to take the mowers as a breach of the entire contract, with- 
out regard to whether the défendant was ready and willing to take the corn 
shellers and end gâtes under the contract or not; that, after such refusai by 
letter on the part of the défendant to take any more mowers, the contract 
was at an end, unless you are satisfled from the évidence that the plaintiff 
waived this breach on the part of the défendant at the interview held on 
November 22, 1893, at Peorla; that in consldering the évidence as to whether 
they did or not, and as to what took place at that interview, you should take 
into account the time at which it occwred, the conduct of each of the parties 
prier thereto, and the correspond ence between them that led up to that 
meeting." 

The court refused to give this instruction, and such refusai is the 
basis of the first assignment of errer. 

By this request the court was asked to interpret the letter of 
November i8th, in the light of the Chicago interview between Welch 
and Kingman, as an absolute refusai to take the mowers, and as 
creating a breach of the contract. 

The October interview at Chicago, as already seen, related in 
part to the difficulty of the défendant storing the mowers, and to a 
considération of Welch's proposition to store them for the défendant 
in plaintiff's licensed warehouse, and resulted, according to Welch's 
testimony, in a statement by Kingman that he would send orders for 
and take the mowers. This interview, taken in connection with the 
letter of November 9, 1893, in which the manufacturing company 
says : "Your Mr. Kingman, whom the writer met in Chicago on 
the 26th ult., stated that we would hear from you in a short time 
relative to the disposition of the balance of mowers due on your con-' 
tract, "^must be taken into considération in interpreting the letter of 
November i8th in question. This letter must be read in the light of 
its antécédents on the same subject, namely, the Chicago interview, 
in which the subject of plaintifï storing the mowers for défendant 
was considered, and the letter of November gth, in which plaintifï 
said that Kingman stated in Chicago that plaintifï would hear from 
him in a short time, not in the way of making orders for the mowers. 
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l&pt relative to the disposition qî the balance of the mowers. In the 
light of thèse antécédents, the ,language employed in the letter oî 
November l8th, wherein défendant said: "It is out of the question 
for us to do so [take the mowerâj, and do not see any way but you 
will havè to store them," — ^may, and probably does, hâve a meaning 
otherthan an absolute refusai to take any mowers, or the announce- 
ment of the final rupture of the contract. 

Its meaning, in the light of the facts and circumstances already ad- 
vertedito, îs at least uncertain; and while it might hâve warranted a 
subroission to the jury, under pijoper instructions, to détermine, in 
the light of ail the facts and circumstances, whether it was mtended 
thereby tobe an absolute refusai to take any more mowers under the 
contract, it'cannot, in and of itself, be judicially so construed. L,et- 
ters and written instruments are, as a rule, for the court to interpret, 
but they are not always so; especially when their interprétation in- 
volves a considération of extraneous facts. 

It would, in our opinion, hâve been error if the court, in view of 
ail the facts and circumstances of the case, had declared, as requested 
in the instruction under considération, that the letter of November 
i8th constituted a breach of the contract by défendant. 

The riéxt instruction requested by plaintiflf, and refused by the 
court, to which exception was taken, is as follows : 

"The court (urther instructs you that no mère negotla tiens between the 
parties, that proceeded upon the ground that the contract was broken by the 
défendant refuslpg to take the mowers had wlth a vjew to a settlement be- 
tween them of the broken contract, should be consldered as keeping the 
contract open or In force; nor would any order for shellers made by letter 
at any tlme after Its breach, If the défendant perslsted In refuslng to take 
the mowOTS, be avallable to the défendants to keep the contract open or in 
force, nor wouM the plaintlff be bound after the contract was broken. if you 
so flnd, to receive or flU any such orders for shellers under the contract. In 
other words, if you are satlsfled from the évidence that the défendants, 
at the meeting of November 22d, perslsted in thelr notice given by letter not 
to také any of the mowers, that would be such a breach of the contract 
as would rélieve the plalntiff from fllllng any orders for shellers which the 
défendants forwarded after that day. Further, if you are satisfied from the 
évidence that at the meeting of November 22, 1893, the défendants persisted 
in the stand which they had taken In thelr letter of November 18, 1893, that 
they would not take any more mowers, and If you are satisfied that after 
ttat they wished to withdraw or rétire from that attitude, it became and 
was their dnty, in ordering other goods, to so notlfy the plalntifC, and that 
they then stood ready and willlng to carry out the contract aecording to its 
terms." 

\ It is unnecessary to analyze the foregoing request, further than to 
observe that it is predicated upon the erroneous interprétation given 
to the letter of November i8, 1893, already pointed out. It con- 
tains the hypothesis, as follows : "Further, if you are satisfied from 
the évidence that at the meeting oî November 22, 1893, the défend- 
ants persisted in the stand which they had taken in their letter of No- 
vember 18, 1893, that they would not take any more mowers. * * *" 
As already deterrained by us, the letter of November i8th is sus- 
ceptible 01 a différent interprétation, and the court would hâve erred 
in giving the instruction in question without substantial modification. 
The instruction is complicated in the extrême, and probably would 
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not hâve enlightened the jury at ail on the real issues of this case, if 
it had not contained the vice to Mfhich attention has just been called ; 
but, with that vice in the instruction as requested, it embodied an er- 
roneous déclaration of principle, and there was ho error on the part 
of the court in refusing it. 

In order to appreciate the remaining assignments of error, it is 
necessary to refer again to the évidence. After receiving the letter of 
November i8th, the manufacturing company sent its agent, Welch, 
to Peoria, and on November 22d an interview was had between him 
and Kingman. Welch testifies that this interview amounted to* a 
positive refusai on the part of Kingman to take any more mowers, 
shellers, or end gâtes under the contract. Kingman and witness 
Schimpf, the secretary of Kingman 8z. Co., testify that the interview 
consisted only in a demand by Welch for a settlement, by the exécu- 
tion of notes as provided in the contract of May 8th, for ail the ma- 
chines and end gâtes ordered and to be ordered pursuant to the obli- 
gation of the contract, and that Kingman dechned to make a settle- 
ment except for such machines as had been delivered, claiming that 
his company was not in default, but that the manufacturing company 
had failed to deliver shellers theretofore ordered, and was not then 
able to deliver the same, or any end gâtes, as required by the con- 
tract, and that the interview resulted in a settlement for goods already 
delivered, with no répudiation of the contract, as testified to by 
Welch. Kingman testifies that his company was at that time ready, 
willing, and able to carry out and perform its part of the contract of 
May 8, 1893. Some correspondence ensued after this interview in 
which Kingman & Co. made orders for considérable quantities of 
corn shellers under the provisions of the contract, and in which both 
the manufacturing company and Kingman & Co. made propositions 
for compromise or settlement of their différences. Much of this 
correspondence need not now be specifically referred to. It shows 
the usual charges and counter charges of defaults and shortcomings. 
Kinally, on December 15, 1893, the manufacturing company, in a let- 
ter written by it to Kingman & Co., said : "We will not reinstate 
the contract allowing you to accept or reject such portions of it as 
suits your convenience, regardless of the damage and loss we may 
suffer, nor will we make you any further shipments under it." On 
December 19, 1893, Kingman & Co. acknowledged the receipt of 
the last-mentioned letter, and said: "We now understand from 
your letter that you will not make any further shipments under the 
old contract, and that you now cancel the contract, which we accept." 
The manufacturing company acknowledged the receipt of the last- 
mentioned letter, making no allusion to the foregoing quoted portion 
thereof. 

The record shows that the maiii controversy at the trial below was 
over the Peoria interview of November 22d. Plaintifif claimed that 
it established a breach of the contract by défendant, in this : that 
défendant then and there announced its final décision to take no more 
mowers, shellers, or end gâtes under the contract. The défendant 
claimed that the évidence did not establish that breach, but, on the 
contrary, a détermination on its part to fuUy comply with the obliga- 
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lion§''&rip'osed upon ît by the contfact. Substantially ail the oral 
téstî'riiôffy in the case (except that relating to damages) was limited 
tô tHîs .issue. The court îrt its charge practically confined the j'ury's 
attèbtîMi tb this isstie. It'said: i 

"It Ig claimed on tlie part of the plalutifE that the défendant, Kingman 
& Co., brbke the contract on November 22, 1893, at a conversation which 
was hdd oh that date at Peorla between Mr. Welch, on behalf of the 
fnaàuîàctijring company, and Mr. Kingman, representing Kingman & Co. 
It is «lain^ed on the part of the plàintifC that on that day and date 
Kingzhac & Co. refused to accept or recelve any of the articles men- 
tionëd iù thie contract after that date. 0( course, if you should flnd 
by â fàlr prépondérance of ail the testimony that the défendant, King- 
man & Çov did on that date refuse wholly therçafter to recelve any of the 
articles-rithat is, end gâtes, mowers, or corn shellers— under this contract, 
and that the plalntlfif, the Western Manufacturlng Compaûy, acted upon that 
refusai, à'pd accepted It as a refusai of the contract, then the défendants 
wiirbG llàble for any légal damages which, under the rules of law that I 
may State to you, they Would be entitled to recover. So the principal ques- 
tion in the case is as to whether or not the claim of.the plaintifC is true 
as to the conversation at Peoria on the 22d of November, 1893. If the claim 
of the défendants as to that conversation is true, then there would be no 
breâch of the contract, and. If you should flnd that there was no breach of 
the contract, of course that would end your délibération. Your verdict then 
would necessarlly hâve to be for the défendant, without considering the 
matter of damages at ail." 

Cotmsel for plaintifï took no exception to the court's statement of 
its claims, and no exception to the charge of the court that the prin- 
cipal question in the casé was whether the plaintifï's claim with re- 
spect to the Peoria interview was true. We are at liberty, therefore, 
to conclude that the claims of the plaintifï were correctly stated by 
the court. 

The court further instructed the jury that if they should find "that 
the contract described in the plaintifï's pétition was still in force on 
Dfecember 15, 1893, and by a letter dated the I5th of December, 
1893, the plaintifï said to the défendant that the plaintifï would not 
make any further shipments to the défendant under said contract, and 
that thê' défendant in answer to said letter wrote the plaintifï that it 
accepted' the plaintifï's said refusai as a cancellation of the contract, 
then yôur verdict should be for the défendant." The court explained 
this lasi ihstruction as foUows: "That is, if you find that the con- 
tract was -not broken on the part of the défendant at this conversation 
occurriii'g' 'in Peoria on the 22d dày of November, but that when Mr. 
Welch left the place thé contract still existed, * * * and con- 
tinuel to exist, up to the i5th of December, Ï893, when this letter 
of that day was written," then the writing of that letter by the plain- 
tifï, arid the answer thereto by the défendant of date December igth, 
"operated as a mutual cancellation of the contract between the 
parties.*' Counsel for plaintifï took no exceptions to the portions of 
the éharge hereinbefore last referred to. It thereby accepted the 
sanie as the law goveming the case; that is, in substance and efïect, 
that 'if there was no rupture of the contract by the défendant at the 
Peoria interview, as charged by the plaintifï, the two letters, one 
written by plaintifï to the défendant of date December 15, and the 
other written by the défendant to the plaintifï of date December 19 
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1893, constituted a rescission of the contract of May 8th by mutual 
consent of the parties thereto. The whole case, with the exception 
of the proper eflfect to be given to the lettef of November i8th, al- 
ready considered, is made to dépend upon the issue of fact raised with 
respect to the Peoria interview between Welch and Kingman. This 
reduces the case to a very narrow compass, and enables us readily 
to Consider the remaining assignments of error. 

The trial court, after stating the issue between the parties and 
clearly advising the jury of the requisite proof to entitle the plaintifï 
to recoyer, as hereinbefore pointed out, gave, at the request of the 
défendant, the following instructions to the jury: 

"(1) You are (urther Instructed that if you flnd from the évidence that 
each of the parties to the contract ref erred to In the plalutlfTs pétition In- 
dicated, In a conversation between the agents of the plaintiff and of the 
défendant at Peoria In November, 1893, a wllUngness to perform said con- 
tract, then neither party thereto could put the other In def ault of a 
performance thereof, without flrst maliing upon the other a dcmand of 
performance, givlng a reasonable tlme withln whlch to perform, and glvlng 
notice that a failure to comply with said demand withln a reasonable tlme 
aftër it was made would be deemed a forfeiture of said contract. 

"(2) If you flnd from the évidence that in a conversation between the 
agents of the plalntlfif and of the défendant In November, 1803, each party 
to said contract expressed a wHlingness to perform it, and that thereafter 
the plaintiff without maklng a demand of performance upon the défendant 
refused to fumish goods under said contract your verdict should be for the 
défendant 

"(8) Bven though you should Ônd frotn the évidence tliat In the conversa- 
tion between the agents of the plaintiff and of the défendant at Peoria, 
on Novem.l>6r 22, 1898, the défendant refused to perform the contract re- 
f erred t». 1** the. plaintifC's pétition, yet If you f urther find that the plaintiff 
did not .tliéré and then aecept said refusai as a terroination or breach of 
said contract, and that before any action by the plaintiff in regard to the 
def endant's said refusai the défendant retracted Its refusai to perfonn, and 
that thereafter stood ready and wllling and able to perform said contract 
until the plaintiff declared to the défendant its intention not to furnish any 
more goods under said contract, then your verdict should be for the dé- 
fendant. 

"(4) If you should find from the évidence that In the conversation between 
the plaintiff and the défendants agents In November, 1893, at Peoria, the 
défendant expressly refused to perform the contract descrlbed In the plain- 
tiff s pétition, nevertheless if you further flnd the plaintiff did not there and 
then àccept said refusai as a breach or termination of the contract, but took 
tlme to considw the same, and that before the défendant heard anything 
further frpm the plaintiff about said contract the défendant In good falth, 
gave the plaintiff additlonal orders for goods under the contract, the giving 
of such orders would be évidence of a retraction of its refusai to perform." 

No objection is made by counsel for plaintifï to the principles of 
law laid down in thèse four instructions. The only criticism is that 
"thèse instructions erroneously assume facts proven, contrary to the 
undisputed written évidence." We are not favored by counsel with 
any explanation or spécification of reasons why they, or either of 
them, are subject to the criticism made. Notwithstanding that, we 
hâve giyen them critical considération, in the light of the évidence 
found in the record. 

The, first two are substantially a répétition of the principles laid 
dovra in the gênerai charge. They déclare substantially tliat, if de- 
fendant's version of the Peoria interview was correct, — ^that is, if 
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|here^.was' npt aijy refusai on its part to perform the contract,— ^and 
jf^flaintiff afterwards, without making any demand oï performance 
bry dèiendant, refused^o furnish goods under tlie contract, the plain- 
tin caniipt recover. There does not appear in thèse instructions to 
be any assumption of facts at ail, and certainly there is no assumption 
of facts çontrary to the undisputed évidence, and, measuring them 
by the sole standard of plaintifif's counsel, we find no error on the 
part of the court in giving them. 

Thelast two of thèse instructions are predicated upon a fînding by 
the jury of a refusai by the défendant at the time of the Peoria in- 
terview to perform its part of the contract in question, and by them 
the coujrtj ilirther instructed the jury that if plaintifif did not accept 
and trefit such refusai as a breach of the contract, but took time 
to consider the same, and if, in the meantime, before plaintifif had 
taken atny action predicated on the refusai, the défendant retracted 
its fefMSal to perform, and in goôd fàith ordered goods under the 
contract» and was and continued to be readyj willingcand able to per- 
form the isame until the plaintifif wrote the letter of December isth 
declining to fîll furthef orders, evén then plaintifï could not recover. 
Subjéctmg thèse two instructions tpthe criticism of plaintifif's coun- 
sel, and testing them by the standard pointed out by them, we are of 
opinion that there was no error on the part of the court in giving 
therh. 

The testimony of Mr. Welçh is tp the effect that he and Kingman 
had considérable negotiation at Peoria after Kingman had, as he 
daims, d«clined to take any more goods under the cofttract. Welch 
testifiès, thaf he proceeded to giYe Kirigman reasons why he should 
not ij'efuâe ïo take the goods, ai^d that Kingman told him that the 
plaintifï did not hâve any end gâtes, and could not fill the orders for 
shellers; that the end gâtes were aU burned up in the fire which oc- 
curréd on the 26th of October, Welch testifles that he tbld Kingman 
that his cdmpany cotild fill ail orders in a few days after it should get 
them, Weich also testifîes thathe then proposed that if Kingman 
would take 'the mowers and shellers, and settle for them under the 
contra'èt, that he would not say .ânything about the loss on the end 
gâtes, and that Kirigniai» coi|ld eîther order them away or place them 
in storage and take warehouse receipts. He says Kingman then told 
him that he would settle iôr' whàt gcïôds they had received Under the 
contract, and that he tpld Kihgriiaii that he did not want to settle for 
ânything at ail, and told him that he must décline to do any further 
business "until he went home ànd consulted his -associâtes and the 
président of the Company, and ddéided what to dû." It is clear that 
this testimony tended to show that Welch, acting for the plaintiff, did 
not accept or treat the refusai by Kingman to tâke àny more goods 
(which lie claims was the outcomeofthè Peoria iftterview) as a final 
breach bf the contract, but that propositions pro and con afterwards 
followed betweeri them, resultingf in Welch sàying that his Com- 
pany would décline to do any further business with the défendant 
until he could gO home and consult with his associâtes, and décide 
what to d<i>. 



WESTERN MFG. CO. T. KINGMAN & CO. 255 

There is also évidence that the défendant company made orders for 
goods under this contract very soon after the date of the Peoria in- 
terview, and there is no reason which we can discôver why thèse or- 
ders were not made in good faith. There is also no showing that 
any circumstances intervened between the day of the Peoria inter- 
view and the giving of further orders by the défendant compaiiy by 
reason of which plaintifï was at ail prejudiced or afifected. Such be- 
ing the testimony, we cannot say that thèse instructions erroneously 
assume facts proven contrary to the undisputed written évidence. 
There does not appear to be any assumption of facts at ail in the in- 
structions criticised. The conclusion in each is predicated upon the 
jury's being able to fînd certain pre-existing facts from the évidence 
in the case. We think each of the four instructions complained of 
were based upon certain phases of the testimony in the case, and are 
not obnoxious to the criticism of plaintiflf's counsel. 

Plaintiff next complains that the court erred in giving the foUow- 
ing instruction to the jury : 

"You are furtber înstructed tbat If you flnd that whlle the contract de- 
scribed .In plaintiff 's pétition was still in force, and by a letter dated the 
15th day of December, 1893, the plaintiff said to the défendant that the 
plaintiff would not make any further shipments to the défendant under the 
contract, and that the défendant in answer to said letter wrote the plaintiff 
that he accepted the plaintiff's said refusai as a cancellatlon of the contract, 
then your verdict should be for the défendant." 

The only criticism to this instruction is that there was no évidence 
upon which it could be predicated. 

After a most patient and careful considération of the évidence 
found in the record on the issues made by the pleadings and explicitly 
stated by the court in its charge to the jury, we are unable to see 
any merit in the objection made to this last instruction. The court 
in its gênerai charge had explained to the jury what it was necessary 
for them to find in order to conclude that the contract of May 8, 
1893, had been broken. It now, in this instruction, without repeatinf 
what it had already told the jury, déclares that, if the jury should find 
that the contract remained in force — that is, had not been broken — 
in and by the Peoria interview, then the correspondence represented 
by the letters, already adverted to, of December i5th and December 
içth, amounted to a cancellation of the contract by consent of parties. 
There is not only sufïicient évidence to support this instruction, but 
it was manifestly a correct proposition of law. 

The only other assignments of error are those which challenge the 
verdict on the grounds that it was contrary to the instructions of the 
court and not supported by any évidence. From what has already 
been said, it follows that there is no merit in such assignments. 

This case has been pending a long while. It was before this court 
on a first writ of error, and is found reported in 34 C. C. A. 489, and 
92 Fed. 486. It has now again received our careful considération, 
and we are of opinion that the resuit reached by the trial court, under 
the pleadings and pursuant to the principles announced and acqui- 
esced in by both parties at the trial, is substantially correct, and, find- 
ing no réversible error, the judgment is afhrmed. 
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Johnson et al. V. ROY. 

(OlrCult Opurt of Appeals, TÈi?d Circuit. Decembcr 13, lôOl.) 

■ ' No.8. ,' 

1. Appbai*— Rjbtibw-^Harmless Erbob. 

A mère Itiàccurâcy of expression by a trial Ju'dge ts not a ground of 
reversai Where thie intended nieanlng is plalù, and the Inadvertence 
■ caused no injurious misunderstandlng. 

a, CONTRACTS— IXiFENSES *0 ACTIOIT'POB BrBACH— OONDUCT AS ADMISSION DP 

; PbbfoRmancb. 

,Plalntlff contracted to sell to défendants the trade-marks, good will, 
and plant of a manufacturlng business -whiCli was conducted In ac- 
cbrdance wlth a secret procéss. She warranted that the process was a 
practlcal one, by whlch tbe goods, when made, would remain in a mer- 
çbantable condition from one to two years and upwards, a:nd that the 
cost of manufacture would not exceed a sum named. She : also agreed 
to teach the process to défendants or their employés, and to remain 
with them untll they were familiar with it. Befendants contracted to 
make a cash payment, and a further payment at the end of six months, 
or as Boon as they were satisfleji,, that they thoroughly understood the 
prdcess and that the manufacture was a success, together with still 
other pfiyments afterwards. Hel4.,, that the fact that defençîarits made 
the second payment was not a cdnclusive admission that the warranty 
bftd been fuàUed and the condition précèdent thereto performed, which 
nfeeluded them from pleading a breach of the warranty and nonper- 
formançe of the condition in défense to an action to recover subséquent 
payments, but that such fact wàs one to be considered by the Jury in 
connection with ail évidence offered by défendants which tended to sus- 
tain their défense. 

In Error to the Circuit Goui*t of the United States for the Dis- 
trict of New Jersey. 

Willard P. Vocrhees, for plaîntiffs in error. 
Paul Puller, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

DALLAvS, Circuit Judge. This case is before us upon a writ of 
error' to the judgment of the circuit, court for the district of New 
Jersey, in an action which wàs there brought by the défendant in 
error againist the plaintiffs in erroi: upon a contract in writing, where- 
by the former had assigned to the latter "a certain trade-mark at- 
tached to gum and surgical instrunients Icnown as the 'Kingstone 
Boogies and Cathéters,' bearing the stamp or trade-mark 'King- 
stone' ; ail title and interest and good will of, in, and to ail business 
pertaining thereto of e.very . sort and description; and the method 
of manufacture, together with ail machinery and stock of ail sorts 
and description now owned by .the party of the first part [plaintilï 
below], as per her mémorandum and description." It appears from 
the contract that the method of manufacture to which it relates was 
a secret one, artd with respect thereto the plaintiff covenanted as fol- 
lows: . ' '. 

"And the sald party 6f thé first part hereby gua;ranties that thé process 
and method of manufacture aforesaid Is a practical one, by which the goods, 
when made, will remain in a merchantable condition for' an indefinite time^ 
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i 

or from one to two years and upwards; and, ftirthermore, that the cost of 
manufacture shall not exceed from $5.00 to Ç9.00 per gross. The Said party 
of the flrst part covenants and agrées that the iparty of the flrst part shall 
teach the art of said manufacture to tbe parties of the second part, thelr 
agents or employés, as may be designated by the parties of the second part, 
and instruct them in said process; and the party of the flrst part agrées to 
remain with the parties of the second part until sueh time as they are 
fapiiliar with the art, and are fully equipped to go on with the manufacture, 
or for a perlod of from two to six months, as may be determined by the 
parties of the second part" 

The first of thèse covenants constituted an express warrailty, 
not only as to the durability of the goods to be manufactured, but 
also of the cost of their manufacture ; and by the second a condi- 
tion précèdent was impressed upon the plaintifï's right to receive 
any of the sums (other than the $I,ooo cash) which in the next 
quoted clause of the contract the defenda,nts agreed to pay her. 
This appears to hâve been the learned trial judge's view of thesé 
covenants, but he nevertheless held that the défendants wère 
estopped from asserting the breach of the former, as to cost of 
manufacture, or the nonperformance of the latter, because the de- 
fendants had in fact made the second of the payments, which were 
provided for in the agreement as follows: 

"In considération of the above, the said party of the second part hereby 
agrées to pay to the said party of the first part the sum of one thousand 
dollars cash, and at the end of six months, or as soon as the parties of the 
second part are satisfled that the process, art, secrets, etc., are thoroughly 
understood by them so that they are able to manufacture thereunder, and 
the manufacture a success, the sum of flve thousand dollars, with interest 
at 5 % ; and a farther sum of ten thousand ($10,000) dollars to be paid, with 
five per cent. Interest thercto, in equal yearly payments of two thousand 
($2,000) dollars each until the entlre sum Is paid." 

The use by the learned judge of the word "estopped" in this con- 
nection has been criticised and discussed at length in the argu- 
ment presented on behalf of the plaintifïs in error; but upon this 
subject we need only say that mère inaccuracy of expression is never 
ground for reversai where the intended meaning is plain, and the 
inadvertence complained of has occasioned no injurious misunder- 
standing. Railway Co. v. Burr, 33 C. C. A. 557, 91 Fed. 351. In 
this instance, however, we are of opinion that the ruling was erro- 
neous in substance. The défendants set up the breach of the war- 
ranty and the nonperformance of the condition précèdent in dé- 
fense of the action, and we cannot agrée that they were prècluded 
from maintaining that défense, either in whole or in part, by rea- 
son of their having made the payment which has been referred to. 
They adduced évidence tending to prove that the process was not 
a practical one, by which the goods, when made, would remain in 
a merchantable condition for an indefinite time, or from one tp two 
years and upwards ; and this évidence was rightly submitted tô the 
jury, and with proper instructions. But they further offered to 
show that the cost of manufacture exceeded from $5 to $9 per 
gross, and that the plaintifï had not adequately instructed them or 
their employés in the method of manufacture ; and thèse oflfers were 
overruled, and the subjects to which they pertained were wholly 
112 F.— 17 
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•ëxçîudëd' frpm considération jury. Thîs rejectîon of a sutt, 

stàhtjiai piél^oq !o( the défendants' case was, we think, unwarranted. 
Unquestionably, the payment oÎF tbe $5,000 was a relevant fact, but 
it was not a conchisive one. That sum was, under the terms of the 
considération clause, payable at the end of six months, or as soon 
as the défendants shoujd be sàtisfied of their ability to manufacture 
the goods successfuUy; and from its payment, in connection with 
the associated circumstances, it was, no doubt, compétent for the 
jury, Jij the exercise of its judgment, to infer that the défendants 
had it>é<?ii sufficiently tàught, and were sàtisfied with the instruc- 
tion thçyhad received. But even wpon this point the payment was but 
eyide&ce bfîin admission by coriduct, — not conclusive proof ; and as 
tp the alleged breach of the warranty of maximum cost it is still more 
clear that ît was nOt, as mattèr of law, absolutely décisive. We 
àrè thèrefore of opinion that the fact of payment should hâve been 
sùbiihittçd' to the jury for considération with the other pertinent eyi- 
deri^Ce in thç case, and as the court, instead of doing this, itself dis- 
posed of the whole matter by deciding thèse questions adversely 
tp the plaintififs in error, the judgment must be reversed, and the 
case be rémandëd to the circuit court, with direction to award a 
new trial; and it is so ordered. 
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(dlrcolt Oonrt et Appeals, Eightb Circuit November 25, 1901.f 

No. 1,667. 

2. JtmisDioTiOK OF Fbdbbal C!odbts— Suit bt AssiaNBB— RsPLEYiir vor 

MoftTOÀOBS Propbrtt. 

An action of replevln b7 tlie assignée of a promlsBory note, secured 
by a çliajttel mortgage, to recover possession of the mortgaged property 
from a étranger to tlie contract, for tlie purpose of ultimately subjecting 
it to tbe mortgage, is not a suit to recover the contents of a chose in 
action, within the meaning of ACt March 3, 1887 (24 Stat. 552), so as to 
malce the jurlsâlctlon of a fédéral court dépendent on whether It would 
havc! had juriBdlctlon if no assignment or transfer had been made. 

3. Chatthi Moktoaob— Comstbuctiok— Extkst of Lien. 

A ; phfittel mortgage oji catUe, given to a live stocK commission flrm, 
providéd that the 6a ttlè should be Icept on the premises described until 
full payment of the debt secured, nnless sooner marlîeted or removed 
with the written consent of the mortgagees or thèlr assigna, and that 
wben marlteted said cattle were to be shipped and consigned to the 
mortgjâjgjées for sale, and wben sold the proceeds should be first applied 
In ipayment of tbe customary commissions to the mortgagees for selling 
tlie salue, and that if shipped elsewhere the mortgagees should be en- 
titled ;to the same commissions. A subséquent clause providéd for the 
8ale.o{! tbe cattle at public anctlon to the hlghest bidder lu case of dé- 
filait lil payment of the mortgage debt, the surplus proceeds after pay- 
ing ' sticTiï debt to be paid to the mortgagor. Held, that such provisions 
gave -the mortgagees a right to commissions only on the conttngency 
,. tluit the cattle were shipped to market and sold by their consent, and 
^at, after the maturity of the note secured, and its transfer to a ttaird 
pàrty, the mortgagees were not necessary parties to an action of re- 
pléyin brought by the assignée tO recover tbe cattle for the purpose of 
ioredosing the mortgage. 
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8. Parties— Defeot op Plaintiffs— Waiver of Objection. 

Under Gen. St. Kan. 1889, §§ 4172, 41T4, whlch proTide that a mis- 
Joinder or defect of parties plaintifC is waived if not taken advantage of 
by demurrer or answer, a défendant cannot objeet to an alleged defect 
of parties plaintiff for the flrst time on the trial, wliere the answer 
consisted only of a gênerai déniai. 

4 RkPLBVIN — TiTLE TO SUSTAIN ACTION — ASSIGNEE OF NOTE SeCUHED BY 

Chattbi. Mortgagk. 

Under Gen. St. Kan. 1889, § 3909, Tvhich provides that in the absence 
of stipulations to the contrary the mortgagee of personal property shall 
hâve the légal title thereto and the right of possession, and the state 
décisions to the effect that a transfer of the note secured carries with 
it, as an incident, title to the mortgaged property, a transférée of a note 
secured by a chattel mortgage takes title to the property, and may 
maintain replevin therefor against a third person in possession, although 
the transfer was not made until after the maturity of the note, and 
after a demand for the property had been made by the mortgagee. 

5. Sale— Passing of Title— Place op Deliveet. 

Where by the terms of a contract for the sale of personal property 
thé seller is to deliver the same at a certain place, paying the frelght 
thereon, such place becomes the place of sale, and the title does not pass 
until delivery has been there made. 

8. Chattel Moutgage— Puhchasbr of Mortgagkd Property— Accbptance 
APTBB Notice op Mortgage. 

Défendant contracted for the purchase of 500 head of cattle, which 
he had previously inspected in the yards of the seller, whlch were 50 
miles from his own place. The seller was to ship the cattle to dé- 
fendants place and pay the freight thereon. Three days later the seller 
purchased 300 head of cattle, which he caused to be shipped to his place, 
and from there to défendants. Prior to such reshipment the seller 
executed a mortgage on such cattle, of whlch défendant had luiowledge 
before they arrived. He accepted the cattle, and subsequently made a 
payment thereon. Held, that the title to the cattle did not pass, under 
the contract, until they arrived at défendants place, and were accepted 
by hlm as substitutes for those bought, and that, the mortgage thereon 
having been previously glven to his knowledge, he took subject thereto. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kansas. 

This was an action In replevin instituted by A. C. Dake and E. A. Keeler, 
the défendants in error, against B. J. Buckingham, plaintiff In error, to re- 
cover possession of 311 head of three year old steers. The plaintiff below 
claimed title to the steers by reason of a chattel mortgage executed by one 
Gillett on November 18, 1898, to secure the payment of a certain negotiable 
promissory note executed by Gillett, of even date with the mortgage, for the 
sum of $15,060.93, payable December 3, 1898, to the order of Thomas 
Trower's Sons, indorsed by the last-named flrm; and held by the plaintiffs 
at the time of the institution of this suit. In due course, pursuant to the 
provisions of the statutes of Kansas, an order of delivery was secured, the 
défendant, Buckingham, executed a redelivery bond to the plaintiffs, and the 
cattle were left in the possession of the défendant. The défendant then filed 
his answer to the pétition, denying each and every allégation thereof. The 
case came on for a hearing, which resulted in a Judgment in favor of the 
plaintiffs for the possession of the cattle, and, in default of delivery thereof 
to them, a money judgment for $13,800.11. To reverse this judgment, the 
case is brought hère by wrlt of error. 

Clifïord Histed and Garland M. Jones (Charles Blood Smith and 
W. H. Rossington, on the brief), for plaintifï in error. 

C. Angevine Q. K. Cubbison, on the brief), for défendants in 
error. 
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Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Jiidge, after stating the case as above, delivered 
the opinion of the court. 

The first assignment of error raises the question of Jurisdiction. 
The record discloses that Buckingham was a citizen of Kansas; 
that two members of the firm of Trôwer's Sons, the payées in the 
note secûred by the raortgage, were also citizens of Kansas, and 
that the plaintiiïs, Dake and Keeler, were citizens of Colorado ; that 
Trôwer's Sons held the note and mortgage in question until Decem- 
ber lo, 1898, when the note, duly indorsed by them,'with the mort- 
gage securing the payment of the same, was transferred to the plain- 
tiffs ; that, prior to the delivery of the note and mortgage to plain- 
tifîfs, Trôwer's Sons made a demand upon Buckingham for the pos- 
session pf the cattle in question; that afterwards, on December 31, 
1898, and prior to the commencement of this suit, the plaintiffs made 
a later demand for the cattle. It is contended by défendant that 
this was a suit to recover the contents of a chose in action, within 
the meaning of the act of March 3, 1887 (24 Stat. 552). The pro- 
vision of that act relied upon reads as folio ws : 

"Nor shaU aiiy circuit or district court hâve cognlzance of any suit except 
upon forelgn bîUs of exchange, to recover the contents of any promissory 
note, or other chose in action. In favor of any assignée, or of any subséquent 
holder ofsuch instrument • • * uniess such suit might hâve been prose- 
cuted m such'éourt to recover the sald contents, If no assignment or transfer 
had béen made.", 

As already observed, this was a suit in replevin. It is true, plain- 
tififs set up the mortgage and note, and alleged the transfer of them 
to themselves, in their pétition, but thèse averments were made 
solely for the purpose of showing their title and right to the pos- 
session of the property mortgaged. The object of the suit was not 
to foreclose the mortgage, nor to secure a judgment upon the note, 
but to secure possession oî. the cattle mortgaged, for the ultimate 
purpose of subjecting them by proper proceedings to the obligation 
created by the mortgage. Gillett, the maker of the note and mort- 
gage, would hâve been a hecèssary party to a suit to recover their 
contents; but he was not a party, and was not required to be a 
party, to this action. The only défendant to this action is one Buck- 
ingham, a stranger to the contract evidenced by the note and mort- 
gage, and, according to the averments of the pétition, a trespasser 
wrongfully in possession of the cattle in question. The gist of the 
action in replevin is the wrongful détention of property. The action 
itself soundsiin tort. Wilson v. FuUer, 9 Kan. 176-190; Wilhite 
V.Williams, 41 Kan. 28S-290, 21 Pac. 256, 13 Am. St. Rep. 281. 

The àuprèmé court of the United 'States, in Deshler v. Dodge, 16 
How. 622, 14 L. Ed. 1084, placed a construction upon the eleventh 
section of the judiciary act of 1789, which denied to any circuit or 
district courts cognizance of any suit "to recover the contents of 
any promissory note or other chose in action in favor of an assignée 
uniess a suit might hâve been prosecuted in said court to recover 
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the said contents, if no assignment had been made." This, it will 
be observed, is substantially the same as the provision found in the 
judiciary act of 1887 under considération. In that case the suprême 
court, speaking by Mr. Justice Nelson, says: 

"We are of opinion tiiat this clause of tiie statute bas no application to 
the case of a suit by the assignée of a chose in action to recover possession 
of the thing in specie, or damages for its wrongful caption or détention, and 
that it applles to cases only in which the suit is brought to recover the con- 
tents or to enforce the contract contalned in the instrument assigned." 

In a subséquent case (Bushnell v. Kennedy, 9 Wall. 387-392, 19 
L,. Ed. 736, 738), it was held that the exceptions to the jurisdiction 
applied only to "rights of action founded on contracts which con- 
tain within themselves some promise or duty to be performed," 
and "not to mère naked rights of action founded on some wrongful 
act, some neglect of duty to which the law attaches damages." 

In the case of Ambler v. Eppinger, 137 U. S. 480-482, 11 Sup. 
Ct. 173, 34 L. Ed. 765, the suprême court, cpnsidering the language 
found in the judiciary act of 1887, already quoted, approves the 
construction placed upon the same provision of the judiciary act 
of 1789, and says, referring to the exceptions to jurisdiction, as fol- 
lows: 

"They must be such as arise upon contracte of the original parties, and 
not founded, like the one in controversy, upon a trespass to property." 

We think the foregoing cases are décisive of the question now 
under considération. Many of the cases to which our attention is 
called by learned counsel for défendant relate to a considération of 
the judiciary act of March 3, 1875. This lasi-mentioned act diflfeU 
materially from the acts of 1789 and 1887. The act of 1875 (18 
Stat. 470) provides that neither the circuit nor district court shall 
hâve cognizance of any suit "founded on contract in favor of an 
assignée unless a suit might hâve been prosecuted in such court to 
recover thereon, if no assignment had been made," while the other 
acts withhold jurisdiction only in cases where the action is to re- 
cover the contents of promissory notes or other choses in action. 
This différence makes many of the cases and much of the argu- 
ment relied upon by learned counsel inapplicable to the présent case. 

We are clearly of opinion that this first assignment of error is 
without merit. 

TRe proposition relied upon by defendant's counsel in support of 
their next assignment of error is that there was a defect of parties 
plaintiflf in this case, because the members of the firm of Trower's 
Sons were necessary parties, and were not joined with the plaintifïs. 
They contend that the following provisions of the chattel mortgage 
in question conferred upon Trower's Sons a valuable interest in the 
mortgaged property, requiring them to be made parties to the 
action, namely: 

"When marketed, said cattle are to be shlpped and consigned for sale to 
Thomas Trower's Sons, at the stock yards at Kansas City or St Joseph, 
Mo.; and when sold, the proceeds thereof shall be applied, first. In payment 
of the usual and customary commission to said Thos. Trower's Sons for 
sellins same; and the balance, or se much thereof as may be necessary. 
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shall be applled on the Indebtedness herelnafter deseribed. If sald cattle, 
or any part thereof, be consigned or sold elsewhere than above, then sald 
mortgagee shall be paid a commisWton of 50 cents per head for each head 
so consigned or sold: provided, alvays, and thèse présents are upon this 
express condition, that if sald party of the flrst part shall pay or cause to be 
pald unto the sald party of the second part, Its successors or assigns, the 
commissions heretofore stated and agreed upon, and the aforesald sum of 
$15,060.93, àccordlng to the terms of (me certain promlssory note of even 
date herewith, exeeuted," etc., "* * • then thesè présents and everything 
hereln contalned shall bô vold, anything herein contained to the contrary 
notwlthstandlng," 

It is contended that, by virtue ol the foregoing provisions of the 
mortgage, the holder of the note, whoever he might be, and Trow- 
er's Sons, by reason of the right reserved to them in the mortgage 
of a commission of 50 cents per head on the cattle, became ten- 
ants in common of the mortgaged property, to the extent of their 
respective interests. In arriving at the true construction to be 
placed upon the mortgage in question, it is proper and necessary 
to take into considération ail its provisions. The mortgage first 
uses appropriate language describing the cattle conveyed, and trans- 
ferring the title thereto to Trower's Sons, "its successors and as- 
signs." Thereafter, and preceding the portion above quoted and 
relied upon by defendant's counsel, appear the following words: 
"Said property to remain and be kept on the premises above de- 
seribed until the fuU payment of the indebtedness hereinafter de- 
seribed, unless sooner marketed or removed by and with the writ- 
ten consent of the mortgagee or its assigns." Then follow the 
words above quoted : "When marketed, said cattle are to be shipped 
ftid consigned for sale to Trower's Sons," etc. The latter part of 
the mortgage relates to the rights of the parties in case of default 
in payment of the debt, or an unreasonable dépréciation in value of 
the security, and provides for the sale of the property at public auc- 
tion or private sale to the highest bidder, and particularly provides 
is follows: "Out of the avails thereof [the party of the second 
part,' its successors and assigns] to retain the full amount of said 
obligation, with the interest thereon, according to the conditions 
thereof, together with ail reasonable cost and expenses attending 
the same, rendering to said party of the first part, or his légal repré- 
sentatives, the surplus money, if any there shall be." Ail thèse 
provisions of the mortgage, taken together, seem to us to contem- 
plate sales in two ways, — one, upon the written consent of the inort- 
gagee or its assigns; and tha other, at public auction, to satisfy 
the trust created by the instrument. If a sale of the first character 
be made, the cattle being marketed, by the consent of the mortgagee, 
prior to the full payment of the indebtedness, such marketing must 
hâve been made by Trower's Sons at the stock yards at Kansas City 
or St. Joseph, Mo., and the proceeds. of such marketing must hâve 
been first applied to paying the commission to Trower's Sons for 
selling the same. When a sale of the character last referred to in 
the mortgage is made, there does not seem to be any provision 
for paying a commission to Trower's Sons. We are unable to con- 
strue this mortgage so as to creàte a lien upon the cattle conveyed 
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by it în favor of Trower's Sons, except, possibly, in the case where 
they are marketed by consent under the circumstances already 
pointed out. In the next place, it is clear that, if the indebtedness 
secured by the mortgage had been paid at its maturity, there could 
not hâve been any claim for commission. The cattle would hâve 
been released from the obligation of the mortgage upon such pay- 
ment. It is also equally clear, construing the whole mortgage to- 
gether, that there could hâve been no claim for a commission if 
the mortgagee, its successors or assigns, had been required to make 
a sale of the mortgaged property, pursuant to the power of sale con- 
ferred therein, for the purpose of paying the indebtedness secured 
thereby. The présent case, as already observed, is an action to se- 
cure possession of the cattle by the mortgagee or its assigns for 
the purpose of subjecting them to the obligation of the mortgage. 
We entirely agrée with the conclusion stated by the trial court on 
this issue, that the interest of Trower's Sons is inchoate only; it 
might never materialize ; and we may further observe that the pro- 
ceedings adopted by the institution of the présent suit quite con- 
clusively show that the claim for a commission by Trower's Sons 
under the mortgage would probably never materialize. 

For another reason, also, there is no merit in the assignment un- 
der considération. Sections 4172, 4174, Gen. St. Kan. 1889, pro- 
vide that a misjoinder or defect of parties plaintifï is waived if not 
taken advantage of by demurrer or answer. Seip v. Tilghman, 23 
Kan. 289; Thomas v. Reynolds, 29 Kan. 304; Coulson v. Wing, 42 
Kaji. 507, 22 Pac. 270, 16 Am. St. Rep. 503; Hurd v. Simpson, 47 
Kan. 245, 26 Pac. 465. The only pleading filed by the défendant 
below was a gênerai déniai, and no attempt was made to defeat 
plaintififs' right of recovery on the ground of defect of parties until 
the conclusion of plaintiffs' évidence, when, for the fîrst time, ob- 
jection was made because Trower's Sons were not made parties 
plaintifï. Under the statutes and décisions hereinbefore referred 
to, it was then too late. 

There is, in our opinion, no merit in the contention that plaintiffs 
cannot maintain this action because a right of action had accrued 
to Trower's Sons, by virtue of their demand for the cattle and its 
refusai by défendant, prior to the institution of this suit. The trans- 
fer of the note by Trower's Sons to plaintifïs carried with it the 
mortgage given to secure the payment of the note. This transfer 
vested légal title to the cattle in the plaintifïs and warranted them 
in subsequently demanding possession thereof, and instituting this 
suit therefor. Section 3909, Gen. St. Kan. 1889, is as follows : "In 
the absence of stipulations to the contrary, the mortgagee of Per- 
sonal property shall hâve the légal title thereto and the right of pos- 
session." The debt represented by the note is the principal thing, 
and the mortgage is the incident following the debt wherever it goes. 
Whoever owns the note owns the mortgage, and whoever owns 
the mortgage owns the légal title to the chattels mortgaged. Bur- 
hans V. Hutcheson, 25 Kan. 625, 37 Am. St. Rep. 274; Insurance 
Ce. V. Huntington, 57 Kan. 744, 4S Pac. 19; Ketcham v. Commis- 
sion Ce, 57 Kan. 771, 48 Pac. 2g; Female Seminary V. Campbell, 
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60 Kan. 60, SS Pac. 2'jÇ>. Proof of the indorsement and delîvery of 
the note to Ûie plaintiffs is, in 'légal effect, proof of the assignment 
of the mortgage to them. Suph; proof having been made, there was 
nq necessity For proving an actual , assignment of the mortgage. 
There îs therÇiïore no variancej as claimed by defendant's counsel, 
frow the allégation of the complaint that the note and mortgage 
were transferred to plaintifïs. 

T^ie other assignments of error relate to the giving and refusing 
to give certain instructions to the jury. Counsel for défendant in 
their argument apd brief have treated thèse assignments under ohe 
gênerai head, namely, that, "under the undisputed facts of this 
case,, the ttitle to the cattle vested in Buckingham before Gillett's 
mortgage was execiited, and the court erred in submitting the case 
to the jury upon the theory that the title did not pàss until the 
cattle were received by Buckingham or his foreman at Âlma," and 
that as a resuit the verdict cann'ot be sustained. The évidence 
tends to show that on or about November i, 1898, Buckingham, 
who resided at Aima, Kan., went to Gillett's place, at Woodbine, 
near Herington, Kan., to look at a bunch of 500 steers which Gillett 
had there and wished to sell, and that Buckingham then and there 
examjned the same; that afterwards, and on November i4th, at 
Kansas Gity, Mo., Gillett and Buckingham, who had had in the 
past mutual dealings in buying and selling cattle, came to an ac- 
counting, and found that Gillett owed Buckingham $10,000, for 
which hie on that day gave Buckingham his check ; that imme- 
diately thereafter, and on the same day, at Kansas City, Mo., there 
was a renewal of negotiations between them relating to the purchase 
by Buckingham of the 500 steers examined by him at Woodbine 
on November ist; that, without any further inspection of the cattle, 
Buckingham then and there pufchased of Gillett that bunch of 
steers, and also "650 other cattle, marked L S, said to be on feed 
at Patterson's Place, near Council Grove, Kan., for the aggregate 
considération of $36,250 in cash; that Buckingham, in order to 
raise the money to pay Gillett, executed his several promissory notes 
and chattel mortgages conveying the total 1,150 cattle then pur- 
chased, to secure the payment of the notes, and, through the in- 
strumentality of Gillett, secured the services of the Gillespie Com- 
mission Company, of Kansas City, to negotiate thèse notes. The 
mortgages described the cattle conveyed as located, 500 of them 
in Buckingham's feed lots, at Aima, Kan., whither they were to be 
shipped from Woodbine, and 650 of them, known as the "L S 
Cattle," at Patterson's Place^ near Council Grove. It took some 
time for the commission company to negotiate thèse notes, but it 
was fînally so far accomplished that it informed Buckingham oh 
November I7th that a portion of the paper had been negotiated, 
and that Buckingham could have $10,000 on November iBth, $10,000 
on November I9th, and $5,000 on November 2ist. Gillett was in- 
formed of this arrangement, and thereupon agreed to have the cattle 
contemplated by the contract of sale shipped from Woodbine to 
Aima for Buckingham. In the meantime a check for $10,000 given 
by Gillett to Buckingham on November I4th in settlement oî their 
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past-due transactions, >Vhîch was drawn on the Abïïene National 
Bank of Kansas, had been presented by Buckingham's local bank 
at Aima, in which he had deposited it, and been credited with the 
proceeds, and the same had been dishonored by the drawee. Buck- 
ingham, on demand of his local bank to make good the crédit se- 
cured by the deposit of Gillett's worthless check, on November i8th 
took the first installment of $10,000, which he on that day received 
from the commission company, and caused the same to be deposited 
with his local bank at Aima, Kan., and took up Gillett's protested 
check. Buckingham left Kansas City for his home, at Aima, about 
midnight of November i8th, and met Gillett on the train, bound for 
his home, at Herington, Kan., — 50 miles* further west than Aima. 
Just before leaving Kansas City, Buckingham had received a tele- 
gram from his foreman at Aima that 300 head of steers had arrived, 
and 200 more were on the way. Thèse made up the total number 
of 500 steers, which, according to the contract of sale, Gillett was to 
ship from his cattle pens at Woodbine to Buckingham. Thereupon, 
after meeting Gillett on the train, relying on getting $10,000 from the 
commission company the next day, the ipth of November, and 
$5,000 on the 21 st of November, according to the agreement, he 
delivered to Gillett his three checks, each for $5,000, drawn on the 
Bank at Aima, — two dated November igth, and one dated Novem- 
ber 2ist. Thèse amounted to $15,000, which, with the $10,000 ap- , 
propriated by Buckingham on the i8th of November at Kansas 
City, in taking up Gillett's protested check of $10,000, made $25,000, 
which, it is claimed, was paid by Buckingham to Gillett on account 
of the purchase price of the cattle purchased by liim on November 
i4th. The balance, it is claimed, was to be paid by Buckingham 
when he realized further on the loan negotiated through the com- 
mission company. In the meantime, on November I7th, Gillett, be- 
ing then at Kansas City, purchased at the stock exchange there, 
through Trower's Sons, stock dealers, 311 steers; and on tliat day 
Trower's Sons shipped thèse steers to Gillett, consigning thein to 
him at his home, at Herington, Kan. On the morning of the next 
day, November i8th, Gillett borrowed from Trower's Sons $15,- 
060.93, ^"d executed and delivered to that fîrm a negotiable proniis- 
sory note payable to its order for that amount, and also executed 
and delivered to it a chattel mortgage to secure the payment of the 
note, conveying the same 311 steers purchased by him from Trow- 
er's Sons the day before ; describing them in the mortgage as lo- 
cated and béing in feed lots of Gillett at Herington, Kan. Thèse 
311 steers arrived at Herington on the morning of November i8th, 
and, by a letter to his foreman located at Herington, Gillett caused 
them to be unloaded and fed at Herington, and in the afternoon 
of that day (November i8th) to be shipped back over the same route 
they had corne the night before (a distance of 50 miles) to Aima, 
consigning the same to Buckingham at that place. They arrived at 
Aima at 4 o'clock in the afternoon of November i8th, and were 
at that time taken possession of by Buckingham's foreman at that 
place. At about this juncture the foreman wired Buckingham. who 
was then at Kansas City, as already stated, that he had received 
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300 of;thei steçrs, and that 200 were on the way. The évidence 
shows that Gilîett did not ^hip the other 200 steers from his pens 
at Woodbine, but purchased them elsewhere to make up the 500 
supposed to hâve been at Woodbine, and contracted to be sold by 
him to Buckingham. The évidence is almost conclusive tliat Gil- 
lett, after buying the 311 steers at Kansas City, through Trower's 
Sons, determined to make them serve the double use of filling the 
description of the Trower's Sons mortgage executed on the morning 
of November i8th, locating them at Herington, and afterwards, by a 
quick transit back to Ahna, to serve the purpose of a delivery to 
Buckingham under the terms of the contract of sale of November 
I4th between him and Gillett. It was claimed by plaintiflfs at the 
trial that the steers replevied were the same as those mortgaged 
to Trower's Sons, and consigned on the I7th of November to Her- 
ington. The défendant made rather a perfunctory claim that the 
steers replevied were a part of the steers sold by Gillett to Buck- 
ingham on November I4th, being a part of the 500 said to hâve then 
been at Woodbine. This issue was fairly put to the jury, and fdund 
in favor of the plaintiffs, and no serions complaint is now made with 
référence to this finding. For the purpose of this case, therefore, 
it may now be assumed that the cattle replevied were the 311 steers 
purchased by Trower's Sons for Gillett on November I7th, and 
conveyed by him, in and by the chattel mortgage which was exe- 
cuted and delivered in the forenoon of November i8th, to Trower's 
ïSons. 

This brings us to a considération of certain undisputed facts which 
are claimed by défendant to hâve vested title to the cattle in ques- 
tion in Buckingham prior to the exécution and delivery of the mort- 
gage to Trower's Sons. There is no claim that this mortgage was 
record ed, as required by the registration laws of the state of Kan- 
sas, before November içth, and therefore no claim that Buckingham 
was aflfected by any constructive knowledge arising from such rec- 
ord.' The claim of the défendant is that title to the cattle now in 
controversy was vested in him at the time Gillett, on the evening 
of November I7th, directed his foreman at Herington to unload 
the cattle there and feed them, and afterward to shiiî them to Buck- ' 
ingham at Aima; that this direction amounted to a spécifie ap- 
propriation of thèse cattle to the fulfîllment of Gillett's contract of 
sale of November I4th. It is claimed, on the other hand, by the 
plaintiffs, that no title to the cattle vested in Buckingham until 
either he or his foreman at Aima actually received the same as a 
substituted delivery for the cattle which Buckingham purchased 
;on November I4th, namely, those located at Woodbine, and that 
prior to Buckingham or his agent so receiving the same the mort- 
gage in question had been executed and delivered to Trower's 
Sons, and $15,000 paid to Gillett by them for it, and that Buck- 
ingham had actual knowledge that the cattle in controversy had been 
•ao mortgaged to Trower's Sons prior to the time they were accepted 
by him or his foreman at Aima, Kan., in substitution for the cattle 
which he had agreed to take. 
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The trial court, in its charge to the jury, dealing wîth the theory 
that the cattle in question were the ones purchased by Gillett at 
Kansas City on the I7th of November, charged the jury as follows : 

"If Mr. Gillett had certain cattle of this same kind and character at 
Woodbine about the Ist of November, and Mr. Bucljingham saw them, and 
when they met again, on the 14th of November, Mr. Buclîingham supposed 
he was purchasing those cattle, yet, if he did not get those cattle, but got 
certain other cattle which Gillett bought upon the market, and they v^ere 
dellvered to Buckingham before the rights of anybody else had attached, 
Bncklngham would become the owner of those cattle; i. e. Mr. Buckingham 
not objecting, Mr. Gillett would hâve the right to acquire cattle of like kind 
and quality anywheré, and deliver them to Mr. Buckingham at his ranch in 
Aima, and, when accepted by Buckingham or his foreman, title would vest 
in Buckingham, provided rights, interests, or claims of somebody else had 
not attached before the cattle were delivered. * » • Consequently, in 
that View of the case, it Is necessary that it be shown, in order to defeat 
Buckingham's title, that he was not a purchaser in good falth; in other 
words, that he either knew of the existence of the Gillett mortgage upon 
thèse cattle that were delivered to him, or thafthere existed certain cir- 
cumstances that he knew that were sufflcient to put an ordinarily prudent 
and careful man upon inquiry, which, if pursued, would lead him to knowl- 
edge of the mortgage. In my judgment, this is the vital and crucial question 
in this case: Did Mr. Buckingham hâve such notice of the existence of the 
Gillett mortgage upon the cattle in controversy? * * ♦ If thèse were not 
the cattle which Mr. Buckingham saw at Woodbine, but were the cattle 
which Gillett bought on the 17th at Kansas City, and which he tm-ned în 
to Buckingham on the 18th of November on his sale of cattle of a certain 
quality, kind, and âge, then the title of Mr. Buckingham did not attach to 
the cattle until the delivery at Aima. • * * If you find from the évidence 
that before the mortgage from Gillett to Trower's Sons was recorded the 
cattle sued for were delivered to Buckingham, and that he, without notice 
of the mortgage, and in good faith, gave his checks for $15,000, a portion of 
which was to apply upon the purchase price, and that said checks were 
Indorsed by Gillett, • * » and that said Buckingham has since been 
compelled to pay the same * * * [to innocent holders], in that event 
your verdict should be for the défendant." 

The court further told the jury: 

"Although you may find from the évidence that Buckingham knew from 
the time it was given of a mortgage from Gillett to Trower's SonSj yet, 
if he did not know that the cattle sold to him by Gillett were the same cattle 
covered by the mortgage before he gave Gillett his three $5,000 checks, then 
the mère fact that he had such knowledge of said mortgage would not 
authorize a verdict against him; in other words, It is not sufflcient that 
Buckingham knew that a mortgage was being' given or being prepared, from 
Gillett to Trower. The point in controversy is, did Buckingham, when he 
purchased thèse cattle, purchase them in good faith, or did he hâve notice 
that there was a mortgage upon the cattle that he was purchasing?" 

From the foregoing excerpts taken from' the charge of the trial 
court to the jury, and from the verdict as rendered by the jury, it is 
certain that there was a finding that Buckingham knew, or had rea- 
sonable ground to believe, that the very cattle in question had been 
mortgaged by Gillett to Trower's Sons, before he paid any money to 
Gillett on account of their supposed purchase by him. Without 
detailing the évidence, it is sufïîcient for the purposes of this opinion 
to say that there is abundant testimpny justifying the conclusion 
reached by the jury, — that Buckingham or his agent knew that the 
cattle in question never came from Woodbine, but did corne from 
Kansas City, and also that Buckingham knew that the same had 
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been morjgag.ed to Trower's Sons before they were received at 
Aima, and beîpre the $15,600 was paid by Buckingham to Gillett 
therefor. .The détermination of this case, therefore, rests upon, 
first, the correctness of the proposition stated by the trial court, — 
that if the Ciattle in question were not the ones which Buckingham 
thought he was purchasing, namely, those in the cattle pens at 
Woodbine belonging to Gillett, then no title attachée! in favor of 
Buckingham to the cattle until the delivery of the same at Aima. 
By fecalling the évidence already detailed, it will be found that the 
cattle were delivered to Buckingham's agent at Aima at 4 . o'clock 
in the afternoon of November i8th, and that the money was paid 
by Buckingham to Gillett in the night of November i8th, while they 
were on their way from Kansas City to Aima on the train, so that 
no money was paid on account of the sale until after the actual 
delivery at Aima. It also clearly appears from the évidence that 
Gillett was to deliver the cattle at Aima, paying ail freight, including 
that from Herington to Aima. 

It is contended by defendant's counsel that Buckingham had been 
induced by Gillett to alter and change his position by the purchase 
of the cattle on November I4th, and that Buckingham acted on the 
strength of that purchase, executing and delivering his notes for 
negotiation in the sum of $36,250, and that one of the notes was 
actually negotiated November i6th. Suppose ail this to be true; 
it has nothing to do with the transaction involved in the présent 
case. Buckingham, in that transaction, bought 1,150 head of cattle 
then belonging to Gillett, as he represented, and located in Wood- 
bine and Council Grove, Kan., — not the cattle in controversy at ail. 
Gillett on November I4th had no title to the cattle in controversy, 
and did not acquire àny until November I7th. It is, in our opinion, 
far-fetched and entirely unwarrantable to try to afifect Trower's 
Sons, or their assigns, with the eiïect of a transaction made before 
Gillett even acquired the title to the cattle mortgaged to Trower's 
Sons. 

It is also urged that Gillett on November lyth was the absolute 
owner of the cattle in question, and on that day appropriated them 
to the fulfîllffleïit of his contract of November I4th with Buckingham, 
by writing a letter to his agent at Herington telling him that he (Gil- 
lett) had shipped 8 or 10 car Ibads of cattle that night, that would 
arrive at Herington in the morning, and directing him (the agent) to 
unload them, and feed and reload them, and ship to Buckingham, at 
Aima, and directing him to pay freight. This contention, in our 
opinion, is also without merit. There is no satisfactory évidence 
that Gillett himself intended, in good faith, to substitute thèse cattle 
for those purchased by Buckingham at Woodbine. Ail Gillett evi- 
dently was trying to do was to appear to be doing something of that 
kind. He was, as the sequel shows, attempting to perpetrate a 
great fraud on some one. Whether the victim in his mind was to be 
Buckingham or Trower's Sons is not apparent, He was evidently 
making aP efïort to dispose of the cattle to two persons at the same 
timçs, and it is fair to présume that he cared very httle whose money 
he received, provided only he received it. If, indeed, it appeared that 
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Gillett did so intend to appropriate the cattle iil question, tothe ful- 
fillment of his contract of November I4th with Buckingham, even 
then there is no évidence that Buckingham on that day, or at any 
other time prior to the actual receipt by him or his agent of the 
cattle at Aima, in the afternoon of November i8th, agreed to any such 
substitution, or had any knowledge of Gillett's purpose to naake any 
such substitution. He had purchased certain cattle pointed out tu 
him, located at Woodbine, and certain others, represented to be at 
Council Grove, and had purchased no other cattle. Certainly Gillett 
could not, without Buckingham's consent, substitute other cattle for 
them. 

It is, again, claimed that on the morning of the i8th of November, 
before the mortgage to Trower's Sons was executed, Buckingham 
applied $10,000 of the purchase money which he was ovving Gillett 
to take up his own overdraft in the Aima National Bank, occasioned 
by Gillett's worthless check given him on November I4th, and sub- 
sequently deposited by him to the crédit of his account in the Aima 
National Bank. It is claimed that this constituted a payment of 
$10,000 by Buckingham to Gillett for the cattle purchased on No- 
vember I4th. Even so, it would be a payment for the cattle actually 
purchased, namely, those at Woodbine, for no others had been pur- 
chased ; but, in our opinion, this transaction cannot be treated .as a 
payment pro tanto to Gillett for any cattle whatsoever. The évidence 
does not disclose that Buckingham made this payment to the Aima 
National Bank as a resuit of any agreement with or direction by 
Gillett. On the contrary, the fact appears that Buckingham owed 
the Aima National Bank $10,000 on account of an overdraft, which, 
it is true, was occasioned by the dishonor of Gillett's check deposited 
there by him, and that Buckingham took the first $10,000 received 
from the commission house, which was his own money, and paid 
his own debt due the Aima National Bank. The évidence shows 
that Gillett was not even informed of the fact of such use of the 
$10,000, either at Kansas City, on November i8th, or on the train 
from Kansas City to Aima, when Buckingham delivered to him 
the three checks, each for $5,000. On the contrary, it appears that 
Buckingham was ail the time urging Gillett to raise the money, 
and go to the Aima bank and take up his dishonored check. From 
thèse facts it appears not only that Buckingham did not treat this 
as a payment to Gillett on account of any cattle purchased, but 
that Gillett knew nothing about the same. There is therefore no such 
application as défendantes counsel contend for. The claim is nothing 
more, in our opinion, than an ingenious afterthought of counsel, and 
one to which Buckingham, in his évidence, gives no support. 

The authorities cited by counsel relating to the passing of title 
to spécifie chattels when nothing remains to be donc in the way 
of specifically appropriating the same are, in our opinion, inap- 
plicable to the présent case. They would be applicable if the cattle 
actually delivered were the ones which came from the pens at Wood- 
bine. The gênerai rule governing contracts of sale of personal 
property is that, if a delivery is to be made at a certain place, the 
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vendor's titiè îs not' devested until delivery is niade at that place, 
and UBtil delivery isso made the vendee has .acquired no title. The 
contract of salé may be complète before then, but the sale is not 
complète until delivery is made according to the terms of the con- 
tract. Association v/ Nipp, 6 Kan. App. 730-736, 50 Pac. 956. 
Wheri the vendor by the terms of the contract is to pay the freight 
to the place of delivery, the place of delivery becomes the place of 
sale, and title is not devested until the transportation is at an end. 
Tàylorv. Cole, m Mass. 363; Brewing Co. v. De France, 91 lowa, 
Ï08, 58 N. W. 1087, 28 L. R. A. 386, 51 Am. St. Rep. 329; Asso- 
ciation V, Nipp, supra. By the terms of the contract of sale of the 
Wbodbine cattle, delivery was to be made to Buckingham at Aima, 
and the attempted substitution by Gillett of 311 cattle bought for 
him byTrower's Sons on November I7th for so many of the Wood- 
bine cattle was made with the distinct understanding on the part 
ôf Gillett that he was to pay freight on the same to Aima, and, in 
point of fàct, he paid the same. There is no doubt, in our opinion, 
that, lihder such state of facts, no title was intended to be vested 
in Buckingham to the cattle in question until they should arrive at 
Aima. Nôt only is this so, but, in our opinion, no title to the cattle 
in question could hâve passed to Buckingham until he or his agent 
knew that Giliett had substituted the 311 cattle for those actually 
purchased by Buckingham, and had consented to accept them as a 
substituted delivery. Manifestly, Buckingham would not hâve been 
obliged to take the 311 cattle shipped from Kansas City in fulfill- 
ment of a contract obligation to take a certain bunch of cattle 
pointed eut to him, and located at Woodbine, Kan. The substi- 
tution of the former for a part of the latter was a . matter of fur- 
ther âgreement betweert the contracting parties, and, in the absence 
of any express âgreement ta that end, no implied one can arise 
until Buckingham or his agents knew of the substitution, and ac- 
cepted thë same as such. The évidence discloses no such knowledge 
or acceptànce until Buckingham's agent actually received the cattle 
in question, \thich was at 4 o'clock in the afternoon of November 
i8th. Before that time, namely, on the morning of November i8th, 
Trower's Sons acquired title to the cattle by the mortgage in ques- 
tion, and Buckingham, as determined by the verdict in this case, 
knew of that fact. It foUows that Trower's Sons' title was superior 
to that of Buckingham, and that plaintiffs, who stand on the title 
of Trower's Sons, hâve the superior right to the cattle in question. 

Ail the disputed questions of fact involved in this case were sub- 
mitted by the trial court with proper instructions to the jury, and 
their finding was in favor of the plaintiffs ; and, in the view we take 
of the propositions of law relied upon by defendant's counsel, there 
is no ground for disturbing the verdict of the jury as rendered. 

The judgïhent of the trial court is therefore affirmed. 



PRIESTLY V. PEOVIDENT BAV. CO. 2T1 

PKIESTLY T. PROVIDBNT SAV. CO. 

(Circuit Court, E. D. Pennsylvanla. December 14, 1901.) 

Ko. 25. 

1. Triai. — Direction of Verdict. 

Although a plaintiff makes eut a prima facie case, so as to devolve 
upon the défendant the burden of proving a défense pleaded by him, the 
burden of proof upon the whole case remains with the plaintlfE to estab- 
lish hls right of recovery; and, if the évidence as a whole is insufflcient 
to support a verdict in his favor, it Is the duty of the court to direct a 
verdict for défendant 

2. Life Insurance — Action on Poi.icy — False Statbment in Application. 

A false statement, in an application for Ufe Insurance, In relation to 
the last tlme the applicant was treated by a physician, and the disease 
for vrhich he was last treated, which was both a warranty and a repré- 
sentation material to the rlsk, is fatal to a recovery on the policy, and 
justifies the direction of a verdict for défendant in an action thereon. 

At Law. Action on life insurance policy. On motion by plaintiff 
for new trial. 

J. H. Shoemaker and A. S. L. Shields, for plaintiff; 
Francis Rawle, for défendant. 

DAIylyAS, Circuit Judge. When the évidence was closed, al- 
though I had then had no opportunity to review it, I believed that 
its weight, at least, was so clearly and decidedly in favor of the de- 
fendant, that, if a verdict should be rendered for the plaintiff, the 
court, in the exercise of its discrétion, would be impelled to set it 
aside. In view of this situation, and with intent to obviate the possi- 
bihty of a second trial becoming necessary, the questions of fact 
involved were submitted to the jury, subject to a point reserved, by 
which the court retained the power to ultimately décide whether or 
not there had been any évidence to go to the jury in support of the 
plaintiff's claim. The jurors retired for délibération upon the after- 
noon of one day, and upon the morning of the next they reported 
that they had failed to reach an agreement, whereupon the court, 
having in the meantime more fully considered the évidence, directed 
a verdict for the défendant. The plaintiff now moves for a new trial, 
and the controlling question is, was this binding direction properly 
given ? 

The action being upon a contract of life insurance, the plaintiff 
made out a prima facie case by producing the policy, the proofs of 
death, etc., and the burden was then shifted to the défendant to ad- 
duce évidence in support of its défense, which in part was that sev- 
eral of the questions contained in the application attached to the 
policy had been untruthfully answered; and, this burden having 
been discharged by the introduction of testimony, which, in the ab- 
sence of contravention, would hâve been conclusive, the onus pro- 
bandi again devolved upon the plaintiff, who accordingly adduced 
évidence in rebuttal. But the gênerai obligation to maintain his 
asserted right of recovery remained with the plaintiff throughout, 
and therefore, if the évidence as a whole would not warrant the 
verdict which he sought, it was the duty of the court to inçtruct the 
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jury accordingly. "It is wçll sçttled that the court may withdraw 
a case frora them altogetïier, and direct a verdict for the plaintif? or 
défendant^ as orié or the other may be proper, where the évidence is 
i| undisputed; or of such conclusive character that the court, in the 

exercise of a sound judicial discrétion, would be compelled to set 
aside a verdict returaed in opposition to it." i Greenl. Ev. §74, 
notei; Heinemann V. Heard, 62 N. Y. 448; Coughran v. Bigelow, 
164 U. S. 301, 17 Sup. Ct. 117, 41 L. Ed. 442; Patton v. Railway 
Çb., i79 U. S. 659, 21 Sup, Ct. 275, 45 L. Ed. 361 ; District of Colum- 
bia V. Moultori, 182 Û. S. 576, 21 Sup. Ct. 840, 45 L,. Ed. 1237; Rai!- 
road Ço. V. Martin (C. C. A. Third Circuit, Nov. 11, 1901) m Fed. 
586;. I strongly incline to the opinion that upon several grounds this 
case Wâ'$y Under the authoriti'es, rightly withdrawn from the jury; 
but as its withdrawal would, I think, hâve been fully justified if 
fovjnd'ed upon but one of them, it is unnecessary to refer to any 
pthers. The statement made in the application that the insured had 
been last attended by a physician in the year "1869," that the name 
of the physician was "Dr. Houghton," and that the complaint for 
whîch he had been lâst attended was "scarlet fever," was both a war- 
ranty and a représentation material. to the risk, and the évidence 
of its falsity was of such conclusive character that it would hâve been 
simpiy îtnpossible to sustain a verdict returned in opposition to it. 
The motîbn for new trial is denied. 



ENGLISH v. RALSTON. 

(iClrcùit Court, E. D. Pennsylvaûla. December 12, 1901.) 

No. 84. 

1. JubOES— Ciyil, LiABILITT FOU JuDICIAL ACTS. 

A Judgè of a court of superlor or gênerai Jurlsdictlon Is not liable to a 
civil action for a Judicial act, and à prohibition by such a judge of the 
Issuance of a copy of any of the courts' records or flles is a Judicial act, 
; which affords no ground for an action for damages, whatever may be 
averred ^s to hls motive or design In such action, and such allégations 
are thprefore Immaterlal, and ralse no Issue; nor ean an issue be made 
' as to Wliethér or not, in the dolng of the act complalned of, he acted 
as a Jud^e, wherethe fà'ct that he was such Judge is shown or admitted. 

2. Plbading— Speciai, Plbas— Penkstlvania Statute. 

The Pennsylyania procédure act does not preclude a défendant from 
sp^cially rJeadlng the fact that he was a Judge at the time of the com- 
, mission pttfte act complalned of, where such fact Is a complète défense 
to the ac^tldn, and renders the gênerai Issue inappropriate. 

îAt Law. On motion, to strike off spécial plea, and demurrer to 
replication thereto, and on defendant's rule to quash plaintiflf's rule 
totake dépositions. 

J. W. M. Newlin, for plaintifif. 

R. h. Ashhurst, R. C. Dale, and J. G. Johnson, for défendant. 

DAI/LAS, Circuit Judgé. Upon the suggestion of the court, the 
hëkring on the plaintiflf's rnotions to' strike oflf the spécial plea, and 
tîie'deHiûffer to the replication thereto, proceeded as if the demurrei 
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itself had been set down for argument. Accordingly, the demurrer 
has been (ully considered, and, together with the defendant's rule to 
quash the plaintiff's rule to take dépositions, which was argued at the 
same time, will now be disposed of. 

The gravamen of the déclaration is its allégation that the défend- 
ant prevented the plaintifï from obtaining a certified copy of the 
masters report and the testimony in a certain proceeding in the 
court of common pleas No. 5 of Philadelphia county, to which she, 
the plaintifï, was a party, and if it had appeared upon its face that the 
défendant, at the time of doing this, was a judge of that court, it 
would, in my opinion, hâve been demurrable. The prothonotary, no 
doubt, is the lawful custodian of such documents, but the prohibition 
by the court, or by any of its judges, of the issuance of a copy of any 
part of its records or files, is a judicial act, and therefore one from 
which tio civil liability can resuit. If the plaintifï's statement had dis- 
closed the defendant's officiai character, the immateriality of its 
averment that he had taken thèse papers into his "private custody" 
would also hâve been apparent. The law certainly does not make 
the prothonotary's custody of the archives of the court an exclusive 
one as against its judges, and, even if it did, it could hardly be argued, 
I think, that the mère fact that the papers in question in this instance 
were taken into the possession of the défendant caused any injury 
to the plaintifï. The gist of the complaint is, not that he took the 
report and testimony, but that he precluded the plaintifï from obtain- 
ing a copy of them, and, if this inhibition was not, of itself, an action- 
able wrong, his incidental assumption of the custody of the originals 
could not make it so. Nor would the averments which the narr. 
contains of personal designs and corrupt motive hâve remedied its 
fatal insiifficiency, for "the judges of courts of superior or gênerai 
jurisdiction are not Hable to civil actions for their judicial acts, even 
when such acts are in excess of their jurisdiction, and are alleged to 
hâve been donc maliciously or corruptly." Bradley v. Fisher, 13 
Wall. 335, 351, 20 L. Ed. 646, 651. As. was said by the suprême 
court in Randall v. Brigham, 7 Wall. 537, 19 L. Ed. 292, "if faithless, 
if corrupt, if dishonest, if partial, if oppressive or arbitrary, they may 
be called to account by impeachment, and removed from office. In 
some States * * * they may be removed upon the address of 
both houses of the législature. But responsible they are not to 
private parties in civil actions for their judicial acts, however in- 
jurions may be those acts, and however much they may deserve con- 
demnation." 

Inasmuch, however, as the déclaration did not show that the de- 
fendant was, at the time of the doing of the things charged, a judge 
of the court of common pleas No. 5 for the county of Philadelphia, 
it was incumbent upon him, when relying on that fact to conclude the 
action, to affirmatively plead it. This he has donc by a plea in whicli 
there is also contained the superfluous but innocuous averment that 
what he did was donc in his judicial capacity. If, therefore, the 
défendant shall make good his tender of proof that he was a judge 
as alleged, the conclusion he invokes will be inévitable, — "this court 
should proceed no further in the premises." It is objected, however, 
112 F.— 18 
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that, because the plea is a spécial, pne, it is inadmissible under the 
procédure act of the state of Pennsylvania ; but this objection is, in 
my opinion, not well taken. lîitiie uhderstanding of the Pennsyl- 
vania statute upon which it is based were correct, I would not require 
conformity with that statute, but, in the exercise of the discrétion 
which section 914 of the Revised Statutes leaves to the courts of 
the United States, I would hold that this tribunal is not bound to 
adopt any mode of procédure which would preclude the défendant 
from specially pleading the définitive défense which is hère interposed 
and force him to trial upon the gênerai issue. But Pennsylvania 
courts of fîrst instance (the point does not appear to hâve been ruled 
by its suprême court) hâve decided that the act in question did not, 
even as to them, abolish spécial pleas in cases where the gênerai 
issue would be plainly inappropriate, and thèse décisions accord with 
my own judgment, and seem to me to be clearly applicable to the 
case in hand. Slatteny v. Railroad Co., 21 Wkly. Notes Cas. 556; 
Amheim v. Dye Works, 36 Wkly. Notes Cas. 32. The plea in ques- 
tion is therefore allowed. The replication is that the défendant by- 
his own wrong, and without the cause by him in his said plea alleged, 
committed the said trespasses, etc., and this the plaintifï prays may 
be inquired of by the country. This replication is bad. It seeks a 
trial by jury to détermine whether or not, in doing the things alleged 
against him, the défendant acted as a judge, and so to raise an un- 
triable issue ; for, if he shall maintain his spécial plea by showing 
to the court that he was a judge, he will hâve donc ail that is 
requisite to terminate the suit, and nothing will remain for inquiry 
by the country. 

1. The plaintifï's motions to strike off are denied. 

2. The demurrer to the replication is sustained, with leave to the 
plaintifï to file a substituted replication traversing solely the defend- 
ant's allégation that, at the time of the doing of the things in the 
statement charged, he was a judge of the court of common pleas 
No. 5 of the county of Philadelphia. 

3. The defendant's rule to quash the plaintifîE's rule to take the 
dépositions of witnesses is made absolute. 



DAVIS T. PRYOB. 
(Circuit Court of Appeals, Elghth Circuit. November 25, 1901.) 

No. 1,522. 

1. Mabriage— What Constitutbs at Commun Law— Contract and Cohabita- 

tion. 

A contraet between a man and woman to become husband and wife, 
made in good faith and foUowed by a consistent and notorious matri- 
monial cohabitation, constltutes a valid common-law marrlage, unless 
Interdlcted by some express statute, and confers upon the parties ail the 
rights, and subjects them to ail the dutiés and obligations, Incident to the 
marrlage relation. 

2. Same— Validity of Mabriage Promise— Knowledge That Pbomisob was 

Marbied. 

A mutual promise of marrlage between two persons, one of whom is 
known by both to be married, Is vold; and, where the woman has knowl- 
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edge that the man bas for many years llvecl and cohablted with another 
woman in the relation of husband and wlte, she is cliargeable witli 
notice that he is niarrled, and cannot malntaln an action for breach of 
the contract on the ground that he represented himself to be unmarrled. 

a Equitable Estoppbl— Falsk Beprbsbnïations. 

False représentations, to work an estoppel, must also be of a nature to 
lead a reasonably prudent person to the action taken, and must hâve 
been acted on in good faith and in ignorance of the truth. 

4 Marriage— Actions for Brkach of It'romibb— Questions fob Jury. 

Where the uncontradlcted évidence in an action for breach of promise 
of marrlage shows that défendant was, as a matter of law, a married 
man when the alleged contract was made, the court should take the 
responsibilitj' of declaring such conclusion, and rot submit the question 
to the jury. 

In Error to the United States Court of Appeals in the Indian 
Territory. 

The défendant in error, who was plaintiff below, instituted her ac- 
tion in the United States court for the Northern district in the Indian 
Territory against the plaintifï in error, for a breach of a contract of 
marriage alleged to hâve been entered into between her and the de- 
fendant in December, 1896. With a view of aggravating the damages, 
she also alleged subséquent séduction by him. Défendant denied the 
alleged contract and séduction. The évidence disclosed that plaintiff, 
a young woman of about 21 years of âge, and défendant, a man of 
about 48 years of âge, had been for many years résidents of the 
Cherokee Nation in the Indian Territory; that défendant had been 
living with a woman called in the record Cinda, in the apparent rela- 
tion of husband and wife for many years, certainly from and after 
1881, and up to the time involved in this inquiry. During ail this 
time, défendant and Cinda had lived together as husband and wife, 
had continuously held themselves out to the public as such, and were 
universally so known and recognized in the community in which they 
Hved. Soon after 1881 a child was born to them. Plaintiff had 
worked for défendant and Cinda as a household servant in their 
family for several months during the years 1895 and 1.896, and was 
fuUy cognizant of the apparent marital relation existing between 
them. She addressed Cinda as Mrs. Davis, recognized her authority 
in the household, and testifies unreservedly that she and everybody 
received her and treated her as the wife of Mr. Davis. Défendant, 
Davis, testifies that he and Cinda, in May, 1881, agreed to live to- 
gether and treat each other as husband and wife. This is not dis- 
puted. On the contrary, the immédiate entry upon life as husband 
and wife, the continued matrimonial cohabitation, holding themselves 
out, and récognition by everybody as such, for a period of 15 years 
or more, abundantly confirms the truth of the statement that they 
had agreed to live together and treat each other as husband and wife. 
The foregoing are undisputed facts appearing in the record of this 
case. There is évidence on both sides on the issue as to whether 
there was a promise of marriage made by défendant and accepted 
by plaintifï. Plaintiff testified that there was such a contract, and 
défendant testified that there was no such contract; that the only 
agreement made between them was that they would elope for lustful 
purposes. There is évidence tending to show that défendant told 
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plaintiff, for the purpose of securing her consent to the marriage, and 
in answer to plaintiff's objection to the effect that he was already a 
màrrîeiî nlan, that he had never been lawfuUy married to Cinda. 
There was évidence on this issue directly to the contrary. On testi- 
,mony of the foregoing character, the case was submitted to the jury, 
and resulted in a verdict in favor of plaintiff for $9,500. An appeal 
was prosecuted to the United States court of appeals in the Indian 
Territory, where, in due course, the judgment of the trial court was 
affirmed. Afterwards a writ of error was sued out, bringing the case 
hère for. final review. 

Napoléon B. Maxey (Benjamin Martin, on the brief), for plaintiff 
in error. 

Nathan A. Gibson (William F. Seaver, on the brief), for défendant 
in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

There are many assignments of error, one of which is that the trial 
court erred in not directing a verdict in favor of the défendant. A 
considération of this assignment is ail that is necessary for a disposi- 
tion of this case. 

After a patient reading and considération of ail the évidence in the 
record, which has been summarized in the foregoing statenient, we 
hâve no doubt that défendant, Davis, was in contemplation of law a 
married man at the time the alleged contract of marriage with plain- 
tiff was made. Marriage is a civil contract, and may be made by any 
persons of différent sexes compétent to niake contracts. While com- 
monly entered into with some ceremony, either civil or religious, it 
may be consummated without any ceremony. If a man and woman 
in good faith agrée to become husband and wife, and this âgreement 
is followed by a consistent and notorious matrimonial cohabitation, 
the relation .of husband and wife is lawfully estabHshed. In the ab- 
sence of direct proof of the âgreement, it is well settled that facts 
showing "that parties hâve publicly acknowledged each other as hus- 
band and wife; hâve assumed the marriage rights, duties, and obliga- 
tions ; hâve been generally reputed in the place of their résidence to 
be husband and wife, — are relevant to prove a contract of marriage 
between them." Arnold v. Chesebrough, 7 C. C. A. 508, 58 Fed. 
833; Com, v. Stump, 53 Pa. 132, 91 Am. Dec. 198; Rose v. Clark, 8 
Paige, 574, Such a contract, unless interdicted by some express 
statutes of the state in which it is made, constitutes a valid common- 
law marriage, and confers upon the parties to it ail the rights, and 
subjects them to ail the duties and obligations, incident to the mar- 
riage relation. Meister v. Moore, 96 U. S. y^, 24 L. Ed. 826. Ac- 
cordingly^ the undisputed facts of the case now under considération 
show tliat the défendant, Davis, at the time it is claimed he promised 
to marry the plaintiff, was a married man. It also clearly appears 
from the évidence that plaintiff knew he was a married man at the 
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time she daims to hâve procured his promise to marry her. lier 
own évidence is conclusive of this fact. She had lived in his family 
as a domestic at différent times within the two years next preceding 
the alleged contract. She says the défendant and Cinda treated each 
other in every way as husband and wife, and that she and everybody 
else recognized them as such, and that they had so donc for many 
years. She admits, therefore, that slie had ail the évidence that de- 
fendant was a married man which any domestic, or the community 
in gênerai, ordinarily has that 99 persons ont of 100, living apparently 
in the relation of husband and wife, are in fact such. 

We fuUy recognize the just' and well-settled rule of law by which 
a man, even though married, and for that reason incapacitated from 
executing a contract or promise of marriage to another, shall net es- 
cape liability for damages occasioned to a third party, if, in point of 
fact, she en'tered into the contract with him in ignorance of the fact 
that he had a living wife. Kelley v. Riley, 106 Mass. 339, 8 Am. Rep,. 
336; Bish. Mar., Div. & Sep. | 192. She must not only be igno- 
rant of the fact that he is a married man, but she ought to hâve good 
reasons to believe that he is single. She certainly cannot rashly and 
without reason and contrary to ail the suggestions of her own sensés, 
and contrary to notorious and universal réputation, close her eyes 
and déclare she does not know, and thereby entitle herself to main- 
tain an action. It is equally well settled that "a mutual promise of 
marriage between two persons, one of whom is known by both to be 
married, is simply void. A breach of such a contract by either is 
no actionable wrong to the other." Bish. Mar., Div. & Sep. § 202 ; 
Paddock v. Robinson, 63 111. 99, 14 Am. Rep. 112; Haviland v. 
Halstead, 34 N. Y. 643. The évidence was so conclusive on one 
of the questions of fact just considered that the trial court correctly 
instructed the jury that on the undisputed évidence the défendant 
was a married man at the time plaintiff claims he promised to marry 
her. The court of appeals in the Indian Territory disapproved of 
that instruction, holding that the issue should hâve been submitted 
to the détermination of the jury under proper instructions. In so 
holding, we are of opinion that the latter court was wrong. When 
the facts are uncontradicted and in connection with ail fair and rea- 
sonable inferences lead to a certain inévitable conclusion, the court 
should take the responsibility of declaring such conclusion, and not 
subject the parties to the possibility of a resuit brought about by 
caprice, préjudice, or sympathy on the part of a jury. For like rea- 
sons, we are of opinion that the trial court should hâve gone further 
and told the jury that, on the évidence of the plaintifï herself, she 
must be held to hâve had fuU knowledge of the fact that plaintiff was 
a married man. Her categorical déniai of such knowledge, in the 
Hght of her own admitted observation, expérience, and information, 
was entitled to no considération. She confessed to knowing ail the 
facts constituting in law the relation of husband and wife, and her 
déniai of knowledge of the légal effect of such facts cannot avail her. 
She might as well hâve admitted she saw them married by a magis- 
trate or clergyman, and denied knowledge of the légal effect of such 
ceremony. The case is, therefore, reduced to this ; that, at the time 
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df the alleged contract of marriage betweèn plamtiff and défendant, 
défendant was a niarried man and plaintifï knew it. The contract, if 
made, was void, and its breach created ho cause of action in favor 
of either party to it. But it is urged that défendant is estopped froni 
denying that he was a single man, that his représentations to plaintifï 
to the efifeet that his relations with Cinda were meretricious, and that 
he had never been lawfully married to her, were such as induced her 
to believe that she could lawfully marry him, and that she relied upon 
such représentations and acted accordingly. Whether it is intended by 
this line of argument to invoke the principles governing estoppel in 
pais or those governing actions at law for fraud and deceit is not 
entirely clear to us, but the inapplicabihty of either to the facts of 
this case is quite apparent. Conceding, for a moment, that we may 
administer équitable relief in this action at law, or that we may con- 
vert an action on the contract into one on the case for fraud and de- 
ceit, it is sufRcient to remark that équitable estoppel never arises in 
favor of a party to whom false représentations are made, unless that 
party is ignorant of the truth of the matter, and acts in good faith 
upon the représentations, to his détriment. Bigelow, Estop. (5th 
Ed.) 570; Blodgett V. Perry, 97 Mo. 263, 10 S. W. 891, 10 Am. St. 
Rep. 307, and cases cited. False représentations, in order to work 
an estoppel, must also be of a nature to lead a reasonably prudent 
person to the action taken. Bigelow, Estop., supra, pages 572 and 
578, and cases cited. Tried by the foregoing tests, the conclusion 
is inévitable that plaintifï was not ignorant of defendant's true rela- 
tion to Cinda, and, even if she was, she ought not to hâve been. Any 
ordinarily prudent person could not hâve been. There is such a 
close similarity between the éléments of estoppel in pais and of an ac- 
tion ïor fraud and deceit that the foregoing observations made with 
relation to the former are equally applicable to the latter. It re- 
quires no more tlian the bare statement — certainly no citation of au- 
thority — to show that no action for deceit could hâve been success- 
fully maintained by the plaintifï in this case. She knew too much. 
The alleged misrepresentation was about matters and things with 
which she was entirely familiar and about which she could not be mis- 
led. She knew ail the facts, and must, under well-recognized princi- 
ples of law, be held to a knowledge of their légal import. 

The defendant's conduct, as shown by the record in this case, 
was extremely vulgar and obscène, and can neither be justified nor 
pâlliated by us; but this fact alone does not entitle plaintifï to re- 
cover damages in this action. She herself, at best, recklessly en- 
tered into a supposed contract with défendant with fuU knowledge 
of ail facts which avoided it ab initio. Her gênerai character and 
conduct, as disclosed by the record, and especially her blind indif- 
férence to the happiness and welfare of defendant's wife, well known 
by her to hâve been a faithful spouse to him for many years, does 
not commend her case to any other than the closest scrutiny with 
respect to her exact légal rights. This she has received, and the con- 
clusion is that, under ail the facts of the case, she cannot maintain 
any action for the breach of the supposed marriage contract. If 
made, it was "more honored in the breach than the observance." 



BOSTON EL. RY. CD. V. GRACE A HYDE CO. 279 

The trial court, in our opinion, erred in not directing a verdict in 
favor of the défendant, and the court of appeals in the Indian Terri- 
tory also erred in afftrming the judgment of the trial court. 

The judgment of both courts is accordingly reversed, and the 
cause remanded to the United States court for the Northern district 
in the Indian Territory, with instructions to grant a new trial. 
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GRACE & HYDE CO. et al. v. BOSTON EL. RY. 00. 

(Circuit Court of Appeals, First Circuit December 3, 1901.) 

Nos. 339. 348. 

1. Landlord and Tenant— Riqht dp Action for Wbongfdl Re-Entr?— 
EquitabtjE Ownbr dp Intbrbst in Lease. 

A contract by wliich a lessee agrées to assign to another a part Interest 
In the leasehold, but -whlcli remains executory, no formai transfer havlng 
been made, at the tlme the lessor enters upon the property for the pur- 
pose of terminating the lease, opérâtes to glve the second party only an 
équitable Interest In the leasehold estate, Tvhlch wlU not support an 
action at law by hlm against the lessor to recoTer damages for the re- 
entry. 

9. PiiEADiNG— Effect of Déclaration of Use. 

A déclaration of use in a plaintifC's wrlt Implies elther that the 
bénéficiai owner of the entire légal cause of action bas brought suit in 
the uame of the légal plaintiff, or that the légal owner is sulng his entire 
cause of action for the beneflt of a third person. No intention to divide 
the cause of action or to surrender ail the plaintlfE's right, exeept what 
he may hâve prevlously transferred to the usée, can be inferred from 
such déclaration of use. 

8. Landlord and Tenant— Brbach of Condition against Sublettinq- Coh- 
8TRUCTI0N of Contract. 

A contract between a lessee and another, by which the latter agrées to 
buîld certain structures on the leased promises, and is given a lien for 
the contract price and the right to bave exclusive possession of the prom- 
ises and structures, and to manage the same and reçoive the Income 
therefrom until his expenditure is repaid, does not amount to a subletting 
in violation of a condition of the lease; but the contractor holds the 
possession under such contract only as an agent of the lessee. 

4. Bame— Eorfeiture of Lbasb for Breach of Condition— Rb-Entry. 

A breach of condition of a lease by the lessee does not work a for- 
feiture, without some act on the part of the lessor claiming it; and a 
lessor who has re-entered for other reasons cannot justlfy such re-entry 
by assigning a breach -which was not In fact acted upon or claimed at 
the tlme. 

& Samb. 

Under a lease of grounds by a street railroad company as lessor, by 
which the lessee covenanted to erect certain structures thereon for the 
entertainment of visitors, and to give a continuons exhibition therein 
"while the weather of each year pennits," the company having a valu- 
able interest in such exhibitions from the fact that it derived an income 
from the carriage of visitors to and from the grounds, the lessor was 
entltled to re-enter for breach of such condition, if the lessee failed 
to reasonably comply therewith, whether. such failure was due to in- 
abfllty or to mère neglect 
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In Érrpr tô the Circuit^ Court ôf the United States for the District 
of Màssàéhliéettis. 

Thomas Hunt (Gaston, Snow & Saltonstall,, on the brief), for 
Boston El. Ry. Co. 

Hugh W. pgden (Samuel J. Elder and Sherman L,. Whipple, on 
the brief), for Grâce & Hyde Co. and others. 

Before COLT, Circuit Judge, and WEBB and BROWN, District 
Judges. 

BROWN, District Judge. The plaintiffs named in the writ and 
declaratioà in the circuit court were two corporations of the state of 
Illinois, the Grâce & Hyde Company and the Paul Boyton Company; 
the latter suing, as appears by the writ, "for the use and benelît of the 
Grâce & Hyde Company, plaintiff in interest." The writ designated 
the action as "an action of tort." The case was for the recovery of 
damages for an alleged unlawful entry of the railway company on 
land on Huntington avenue, in Boston. At the trial the court ruled 
that thë Grâce & Hyde Company was improperly joined as co- 
plaintiflf. By amendment, the action then proceeded with a single 
plaintiflf, the Paul Boyton Company, "for the use and benefit of the 
Grâce & Hyde Company, plaintiff in interest." After verdict for 
the plaintiff, both plaintiff and défendant sued out writs of error. 

We will first consider the question of the rights of the Grâce & 
Hyde Company in the action. The land on which entry was made 
was leased by the railway company to the Paul Boyton Company for 
the term of five years from February i, 1896. The entry was made 
on May 24, 1898, by the railway company to terminate the lease ; and 
writtén notice thereof was given in the following terms : 

"Boston, May 24, 1898. 

"To the Paul Boyton Company — Gentlemen: You are hereby notlfled that 
the West End Street Railway Company, by Its attorney, the Boston Elevated 
Railway Company, and the Boston Elevated Railway Company, In its own 
rlght, as lessee of the West End Street Railway Company, hâve this day, in 
accordance wlth the provisions Ot the lease, , entered upon the premises 
covered by a lease between the West End Street Railway Company and the 
Paul Boyton Company, dated Janiiary 1, 1896, for breaeh of the conditions 
and stipulations thereof, and by sald entry hâve termlnated sald lease and 
the term thereof." 

Whatever right or interest was possessed by the Grâce & Hyde 
Company at the date of the entry arose from its agreements with 
the Paul Boyton Company. It is necessary to refer to the provisions 
of the lease and of written contracts between the Boyton Company 
and the Gracé & Hyde Company. By the lease the Paul Boyton 
Company covenanted with its lessor, the railway company, "that it 
will, within six months of the date hereof , erect on the said land a 
chute and other structures, apparatus, and equipments, for the amuse- 
ment and exhibition called 'Shooting the Chute,' and will maintain 
the same thereafter, and its exhibition thereof during said term shall 
be continuons while the weather of each year permits." The lease 
provided, also, that the lessee should not assign nor underlet without 
the written consent of the lessor. 
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On the 8th day of January, 1896, the Paul Boyton Compaay made 
an agreement in writing with the Grâce & Hyde Company, an 
Illinois corporation, whereby the Grâce Sr Hyde Company agreed to 
erect a chute or water toboggan slide and appurtenances, and to find 
ail the funds necessary to complète the work, and to complète the 
work by May i, 1896. It was agreed that the compensation of the 
Grâce & Hyde Company should be the actual cost plus 15 per cent, 
for profit; "but to the extent of $17,500 of said compensation said 
Grâce & Hyde Company shall dépend entirely for payment on their 
lien upon, and the income derivable from, said chute enterprise, pro- 
vided for in paragraiph 3," etc. Paragraph 3 provided : 

"For the purpose of providing means and security for the paymènt of ail 
sums of money which shall be owing to said Grâce & Hyde Company under 
this contract, they are hereby given a lien upon, and shall hâve the right 
to obtaln and hold exclusive possession and control of and receive ail the 
Income from said leased premlses and said chute, and ail structures, im- 
provements, and privilèges incident thereto, until the whole amount owing 
to said Grâce & Hyde Company is fuUy paid, wlth the right to manage and 
operate the same when ready to use, and to employ ail necessary help for that 
purpose, and with power to grant privilèges and concessions to others for 
amusement, refreshment, and other purposes. And from the eamings and 
income therefrom received by said Grâce & Hyde Company they shall flrst 
pay and discharge ail the expenses pertaining to the custody, maintenance, 
and opération thereof, including compensation of a superintendeut or gênerai 
manager; and after payment of ail cost, charges, and expenses for perfect- 
Ing, maintaining, and operatlng the whole of said chute enterprise and ail 
Its appurtenances, the net eamings and income therefrom shall be applied 
by said Grâce & Hyde Company, first to the discharge of said $17,500, and 
next to the payment of whatever shall remain owing to them under this con- 
tract; and, when fuUy paid, their exclusive possession shall cease, and 
thereupon their ownership of one-third of the whole chute enterprise and its 
Incidents shall become absolute, as hereafter provided. While said Grâce & 
Hyde Company owe such exclusive possession, ail reasonable access to the 
accounts, and means of verifyîng the same, shall be allowed said Paul 
Boyton Company." 

Pursuant to the terms of the agreement, the Grâce & Hyde Com- 
pany erected the chute, and remained in control until the amount ex- 
pended, plus 15 per cent., had been whoUy repaid, so that, at the date 
of the entry, the Grâce & Hyde Company was entitled, under the 
terms of the agreement, to a one-third interest in the property and 
enterprise, and the Paul Boyton Company to a two-thirds interest. 
As to the leasehold interest, the contract between the Grâce & Hyde 
Company and the Boyton Company was executory. The railway 
Company had not given its assent to the transfer of any interest in 
the lease ; and, though a bill of sale had been executed by the Boy- 
ton Company, by its terms transferring to the Grâce & Hyde Com- 
pany one-third of the chute enterprise, including the leasehold, this 
bill of sale had not been delivered ; and the Grâce & Hyde Company 
had acquired no légal rights in the leasehold estate. 

The learned judge correctly charged that : 

"The contract between Grâce & Hyde Company and the Boyton Company 
was of a complicated character; but it had ail been sifted out at the tlme this 
entry was made, so that at that time the Grâce & Hyde Company had no 
Interest, except an équitable interest to receive from the Boyton Company 
an assignment of one-third of its interest in the enterprise." 
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It îs 'féhtended, however, that by written agreements made be- 
tween thé Boyton Company and the Grâce & Hyde Company, subsé- 
quent tothe date of entry and prior to the date of the writ, the whole 
interest oî the Boyton Company, including its right of action for an 
illégal ehtry, "was assigned to the Grâce & Hyde Company, so that, 
by virtue of the statutes of Massachusetts (St. 1897, c. 402, § i), the 
Grâce i& Hyde Company as assignée was entitled, at the date of the 
writ, to sue in its ôwn name for the recovery of the entire damages 
4,ue to the illégal erttry and termination of the lease. 

We are of the opinion, however, that the documents of June 30th 
conveyed no rights of action, and that the Grac^ & Hyde Company 
was not "entitled to maintain suit as assignée. We agrée with the 
conclusion of the circuit court upon this point. Furthermore, a 
seriôus doubt arises whether, by thèse agreements, the Grâce & 
Hyde Company did not devest itself of the équitable rights which it 
had on the 24th day of May, 1898, the date of entry ; for the Boyton 
Company was released from further performance of its agreement 
with the Grâce & Hyde Company, and conveyed its leasehold inter- 
est subjeet to the consent of the lessor, the railway company. 

Upon the brief for the Grâce & Hyde Company et al., it is said: 

"Thls agreement of June 30th was an agreement whereby the Paul Boyton 
Oompany gave up ail Its Interests In this part of the country, handed over 
©verything It posSesseâ to the Grâce & Hyde Company, and wlthdrew from 
the Btate of Massachusetts absolutely." 

The Grâce & Hyde Company could no longer work out its equities 
through the Boyton Company during the unexpired term of the 
lease, and acquired for itself no right to occupy the land Save by the 
consent of the lessor. 

We do not, however, need to détermine the effect of thèse agree- 
ments, and their bearing on the question of damages, since we are 
of the opinion that, even if it be conceded that, on the date of the 
writ, the Grâce & Hyde Company still retained the équitable interest 
which it had on the date of the entry, such interest was insufficient 
to support a suit at law, either in its own name or in the name of the 
Boyton Company. We find no error in the ruling of the circuit court 
that the Grâce & Hyde Company should be stricken out as plaintiff. 

We are of the opinion, however, that therp was error in allowing 
the cause to proceed after this amendment as a cause in which the 
Boyton Company was but a nominal plaintiff and the Grâce & Hyde 
Company the real party in interest. If the railway company was 
liable for an illégal entry, its liability was to a single plaintiff in a 
single action, and its liability was for the entire damages caused to 
its lessee, the Boyton Company, by the termination of the lease. 
The cause of action was indivisible. If the Boyton Company was 
a real plaintiff in interest, and only its rights were in issue, it could 
not divide the cause of action by bringing suit for damages merely to 
the amount of the value of the équitable interest of the Grâce & Hyde 
Company. 

The circuit court was of the opinion that, though the cause of ac- 
tion was at law theoretically indivisible, it nevertheless had been prac- 
tically severed, for the reason that by the terms of the writ the action 
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was Kmited so as to cover only the interest of the Grâce & Hyde 
Company, and that by the consent of the parties or by estoppel the 
cause of action might be divided, net for the purpose of permitting 
two suits, but for the purpose of barring any suit, except so far as 
the interests brought before the court in the pending case were con- 
cerned. 

It is true, of course, that if the Boyton Company, by its voluntary 
act, had abandoned its rights of action against the railway company 
for two-thirds of the damage, the railway company would hâve no 
substantial ground of complaint in the fact that it was sued for one- 
third only of the damages resulting from its tort; but, unless this 
record shows an abandonment by the Boyton Company of two-thirds 
of its claim for damages, there has clearly been a mistrial. 

The case was sent to the jury with instructions to the efifect that 
they should assess the entire damages caused to the Boyton Com- 
pany by the tort of the railway company, but should divide the 
amount by three, and return a verdict for one-third of the entire dam- 
ages as the value of the équitable interest of the Grâce & Hyde Com- 
pany. FoUowing those instructions, the jury returned a verdict for 
the plaintifï for damages to the amount of $8,i66. To reach this 
verdict, the jury must hâve found, therefore, that the Boyton Com- 
pany's entire damages were $24,498. To sustain this verdict in favor 
of the Grâce & Hyde Company, plaintifï in interest, for $8,166, we 
would be obliged to hold, also, in efïect, that the Boyton Company, 
in the course of this litigation, has by its voluntary act or by estop- 
pel lost a sum twice as great, to which, prior to the date of the writ, 
it was legally entitled. 

The error which, in our opinion, has led to such an unsatisfactory 
resuit in this litigation, is that the Boyton Company has been treated 
both as a merely nominal party and also as the real party in interest. 
The défendant ofifered in évidence the record of a directors' meeting 
of the Boyton Company on the 26th day of November, 1898 (prior to 
the date of the writ), for the purpose of showing that the directors of 
the Paul Boyton Company had passed a vote declining to permit the 
Grâce & Hyde Company to bring suit in the name of the Paul Boyton 
Company, and also as tending to show that the Grâce & Hyde Com- 
pany had no authority to maintain this action. The court ruled that 
this record was not relevant, because the rights of the Grâce & Hyde 
Company, if it had any rights, to use the name of the Paul Boyton 
Company in this case, were fixed at the date of entry ; and the direc- 
tors of the Paul Boyton Company could not deprive the Grâce & 
Hyde Company of its rights by any action that they might take. But 
nothing can be clearer than that one who has merely an équitable 
interest in one-third of the proceeds of a cause of action cannot, by 
virtue of that fact, bring a suit in the name of another who has the 
entire légal interest and two-thirds of the équitable interest as well. 
The Grâce & Hydè Company could not, by virtue of its interest, 
bring an action in the name of the Boyton Company against its con- 
sent, and thereby create an estoppel which would destroy the rights 
of the Boyton Company of the value of $16,332. The rejection, upon 
this ground, of évidence tending to show that the Grâce & Hyde 
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Company had no authorlty to institute this action in the name of 
the Boyton Company was inconsistent ; for, without express au- 
thority frqin the Boyton Company, no estoppel could be created. 

The jury rwere instructed that the Grâce & Hyde Company was 
the only plaintiff in interest; also, that the plaintiff was entitled to 
elect to bring a suit for the entire value of the lease, to wit, what the 
plaintijiï had as of the hour of the day when the entry was made, in 
May, 1898 ; and that the plaintiff had a right to elect, and had elected, 
to bring a suit for the entire value of the lease. It is obvious, how- 
ever, that the Grâce & Hyde Company was not, by virtue of its one- 
third interest, entitled to make any élection as to the remedy. That 
was entirely in the hands of the Boyton Company, which had the 
légal rights. It is clear that the Grâce & Hyde Company was a 
Etranger to the two-thirds interest of the Boyton Company, and 
could create no estoppel affecting the same. 

Does the record disclose an estoppel of the Paul Boyton Com- 
pany, — an admission made by it that it no longer has any individual 
rights of action for its two-thirds interest? The déclaration dis- 
closes no allégations creating an estoppel or showing an élection. 
The only évidence of abandonment or estoppel is found in the writ, 
which names the Paul Boyton Company as plaintiff, "for the use and 
benefit of the Grac'e & Hyde Company, plaintiff in interest." Ac- 
cording to respectable authority, the expression of-a use may be 
disregarded as surplusage. Its purpose is to guard the interest of 
the usée against the adverse action of a nominal plaintiff. It is held 
that such a phrase has no force to make an issue différent from what 
it would hâve been if the phrase had been left out. It is held, also, 
that the déclaration of use is no part of the pleading. Bentley v. 
Insurance Co., 40 W. Va. 729, 739, 23 S. E. 584; Belton v. Gibbin, 
12 N. J. Law, 77; State v. Johnson, 52 Ind. I97; Clay Pire & Marine 
Ins. Co- V. Huron Sait & Lumber Mfg. Co., 31 Mich. 346, 355 ; North- 
rop v. McGee, 20 111. App. 108; Tedrick v. Wells, 152 111. 214, 217, 38 
N. E. 625 ; Hobson v. McCambridge, 130 111. 367, 375, 22 N. E. 823 ; 
15 Enc. PI. & Prac. 484, 498. 

Upon its face, the language implies either that the bénéficiai owner 
of the entire légal cause of action has brought suit in the name of the 
légal plaintiff, or that the légal owner of the entire cause of action 
îs suing his entire cause of action for the benefit of a third person. 
We tbink that no intention to divide a cause of action can be inferred 
from a mère déclaration of use. The language does not mean that 
the légal plaintiff is suing for only such a proportion of the légal in- 
terest as the usée may, upon a trial, be proven to hâve derived from 
the légal plaintiff ; nor does there appear to be any ground for hold- 
ing it to be the expression of an intention voluntarily to surrender 
ail the plaintiff's rights, except what he may hâve previously trans- 
ferred to the usée. 

When it appeared from the évidence that the Grâce & Hyde Com- 
pany had only an équitable interest to the exte-nt of one-third, it 
followed, not only that it should be stricken out as a COplaintiff, but 
that it could hâve no control of the case, and was not a real or béné- 
ficiai party whose interest could be recognized. It then appeared 
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that there was but one plaintiff who was entitled to maintain and 
control the suit, — the Paul Boyton Company in its own right. 

Various assignments of error as to the question of possession and 
as to the proper rule of damages are based upon the contention that 
the déclaration states technically an action of trespass quare clausum 
fregit, and that the plaintiff, if it seeks compensation for the value 
of the unexpired term of the lease, has mistaken its form of action. 
In view of the fact that the form of action permitted by the Massa- 
chusetts practice is "an action of tort," and of the fact that the sec- 
ond count might perhaps be regarded as sufficiently setting forth the 
éléments of an action on the case, we hâve doubts as to the substan- 
tial character of the contentions as to possession and as to the rule 
of damages. See Gooding v. Shea, 103 Mass. 360, 4 Am. Rep. 563 ; 
Seneca Road Co. v. Auburn & R. R. Co., 5 Hill, 170. 

We do not deem it rtecessary or useful to détermine the numerous 
assignments of error based upon technical rules as to the division of 
actions, since the questions which relate to the form of action, rather 
than to the substantial rights, might be obviated by amendment in 
the circuit court, if that were necessary, which we do not décide. 

The question whether the contract of the Grâce & Hyde. Com- 
pany was ultra vires, while of doubtful importance, seems to disap- 
pear in conséquence of our décision as to the status of the Grâce & 
Hyde Company in this litigation. 

The defendant's thirty-first assignment of error is for a déniai of 
the request for a ruling that "the agreement between the Paul Boy- 
ton Company and the Grâce & Hyde Company, annexed to the 
déclaration, marked 'B,' amounts to a subletting, and constitlites a 
breach of the conditions of the lease to the Paul Boyton Company." 
We think that this request was rightly refused, and that, upon a fair 
construction of the document, it neither created' nor contemplated 
a subtenancy. The conveyance of any immédiate interest in the 
leasehold is in express terms negatived. The chute and appur- 
tenances were to be constructed and equipped "for said Paul Boyton 
Company." Such possession as was taken by the contractors for 
this purpose was clearly not a possession of a subtenant. 

The Grâce & Hyde Company were also to hâve a lien upon the 
chute enterprise and the income therefrom. The provisions for 
a lien show clearly that, from the opening of opérations, the enter- 
prise and exhibition was that of the Paul Boyton Company, and not 
that of the Grâce & Hyde Company. The Grâce & Hyde Company 
could not hâve a lien upon their own enterprise, or upon their own 
income. The provision that the Grâce & Hyde Company should 
hâve the right "to obtain and hold exclusive possession and control 
of, and receive ail the income from, said leased premises and said 
chute, and ail structures, improvements, and privilèges incident there- 
to, until the vvhole amount owing to said Grâce & Hyde Company is 
fully paid," is expressly limited to the single purpose of providing 
means and security for the payment of monevs owing to the Grâce 
& Hyde Company, and to enable it to enforce its lien. The income 
was to be the property of the Boyton Company, and to be applied 
to the extinguishment of its debt to the Grâce & Hyde Company. 
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The Grâce & Hyde Company, i£ it chose as a lienor to exercise its 
right to exclusive possession, became the agent of the Paul Boyton 
Company to "manage and operate," to employ help, and grant privi- 
lèges and concessions, etc. Its powers as agent are conferred, de- 
fined, and limited in express terms. It is accountable to the. Boyton 
Company for the receipts, and must apply them to the payment of 
the Boyton Company's bills. Its occupation and possession, while 
it was working out its lien and creating the income to which the -lien 
attached, was in légal effect that of a manager or agent for the Boy- 
ton Company, Though it had an interest as a lienor in having ex- 
clusive possession and control, its relation to the Boyton Company 
was in no sensé that of a tenant, but that of a manager who had been 
given a free hand and freedom from interférence while carrying on 
the business of his principal, in whose success he was interested. 

The words "exclusive possession," when read, as they must be, 
in connection with the other provisions of the contract, and not as 
an isolated phrase, afford no substantial ground for the contention 
that a subtenancy was created. p^urthermore, the mère fact that a 
breach of the condition against subletting had occurred would hâve 
been, in itself, insufficient support of a plea in justification. Condi- 
tions of forfeiture for breach of condition are strictly construed. It 
was incumbent upon the défendant to support its plea in justification 
by showing, not only that there was a breach, but that the landlord 
did in fact exercise the option to terminate the lease for breach of 
that condition. The lease becomes void only where the landlord 
avails himself of his privilège or option. A breach does not work 
a forfeiture without some act on the part of the lessor claiming it. 
Tayl. Landl. & Ten. (8th Ed.) §§ 489, 492, 493. 

An entry made for other breaches of condition, and without knowl- 
edge of this breachj cannot be regarded as an exercise by the lessor 
of the option to take advantage of this breach. The entry in this 
case was, upon the évidence, manifestly for breach of the condition 
requiring a continuous exhibition while the weather permitted. 
There was no évidence tending to show an exercise by the lessor of 
the option to take advantage of a breach of the condition against 
subletting. The lessor, after entry for other reasons, should not be 
permitted to mend its hold by assigning other breaches which the 
ingenuity of counsel may be able to point out, and upon which the 
lessor did not in fact exercise its option. 

We are further of the opinion that the learned judge erred in the 
instructions to the jury relative to that condition of the lease which 
provides that the exhibition of the chute "shall be continuous while 
the weather of each year permits." The question for the jury 
should hâve beuen whether, in view of ail the circumstances and of 
the nature of the business, there had been a substantial breach of 
this condition by the failure of the plaintiff to open the exhibition 
prior to the date of entry, May 24, 1898. Upon the whole charge, 
we think that the jury would probably hâve been left to under- 
stand that, unless the failure to open the exhibition was due to in- 
ability to do so, the entry was not justified. While the fact of in- 
ability may bave been relevant to the question whether there had 
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been a substantial breach of the condition at the date of entry, a 
failure to comply reasonably with the provisions for a continuous 
exhibition "while the weather of each year permits" would hâve 
justified the entry, whether the failure were due to inability, or to 
mère neglect not due to or coupled with inabihty. As there is évi- 
dence in the case tending to show that there had been a substan- 
tial breach of thjs condition, and as the railway company had a 
valuable interest in the seasonable opening of the chutes, from the 
fact that it derived an inconie from the carriage of visitors to and 
from the exhibition, it appears by the évidence that there is a some- 
what close question of fact as to whether or not the entry was 
justified. Upon so close a point, we think that the instructions 
which are the basis of the forty-first assignment of error, and which 
were in substance reiterated in other portions of the charge, tended 
to mislead. 

We do not deem it useful to consider the remaining assignments 
of error. 

The judgment of the circuit court is reversed, the case is re- 
manded to that court for further proceedings not inconsistent with 
this opinion, and neither party recovers costs in this court. 



In re HICKEY. 

(District Cîourt, N. D. lowa, Cedar Eapids Division. Dccember 19, 1901.) 

Bankhuptcy— Provable Claims— Surrender of Préférence. 

Evidence that a bankrupt, before lils bankruptcy and whlle insolvent, 
transferred book accounts to a créditer, -who received the same with the 
intention of applying the proceeds — First, in payment of bis own clalm, 
and then upon the claim of another creditor, a corporation, for which 
he was agent, — will not justify an order denying the latter the right 
to prove its claim unless the préférence is surrendered by the agent, 
where it Is not shown that It bas received, or wiU recelve, anything from 
the transfer. To prevent the allowance of a creditor's clalm, it Is In- 
cumbent on those opposlng it to show that he bas in fact received a 
préférence, which, If he is permitted to retain It, will give him an ad- 
vantage over other credltors. 

In Bankruptcy. On exceptions to ruling of référée with respect 
to claim of Roberts-Wicks Company. 

A. L. Pascal, for Roberts-Wicks Co. 
Redmond & Stewart and Wright & Wright, for bankrupt. 
Deacon & Good and Preston, Grimm & Moffit, for contesting cred- 
itor s. 

SHIRAS, District Judge. From the record certified to this court 
by the référée, it appears that on the 2Sth of September, 1901, Wil- 
liam P. Hickey was adjudged to be bankrupt on a pétition filed on the 
2ist day of August, 1901 ; that on the 23d day of April, 1901, the 
bankrupt, being then insolvent, executed and delivered to William 
Lee a bill of sale of the book accounts due Hickey & Kane and Wil- 
liam P. Hickey ; that at that date the bankrupt was indebted to Wil- 
liam Lee, and also to Roberts-Wicks Company, the said Lee being a 
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salesman în lowa for the latter parties; that on the ist of November, 
1901, the claim of the Roberts-Wicks Company was filed, and there- 
upon objections thereto were filed by other creditors, on the ground 
that the company had received a préférence, in that the transfer of 
the book accounts to William Lee was for their benefit. Upon the 
hearing before the référée it was held that the bill of sale was given 
to William Lee to secure the debts due him, and that due to the Rob- 
erts-Wicks Company, and was in fact a préférence, and the order 
entered was to the effect that unless William Lee, for the Roberts- 
Wicks Company, within 10 days, should surrender the préférence to 
the trustée, the claim of the company should be disallowed. It is 
not shown in the findings of fact, nor in the évidence, which has been 
certified in full, that the Roberts-Wicks Company has ever received a 
dollar from the proceeds realizpd from the accounts transferred to 
William Leè, or that there is any certainty that any sum will be 
received therefrom. The évidence might justify the finding that it 
was the purpose of Lee, in taking the transfer of the accounts, to 
secure the claim of the Roberts-Wicks Company, in addition to his 
own; but the évidence fails to show that there has been or will be 
realized from the accounts an amount sufHcient to more than pay the 
claim of Lee. The bill of sale was executed to Lee alone, and the 
accounts went into his possession, and, in the absence of évidence 
showing that the company has received any advantage from the 
transfer, no foundation is laid for requiring them to pay to the trustée ' 
any sum as a condition to the allowance of the claim due the com- 
pany. The provision of the bankrupt act requiring a créditer to 
account to the trustée for ail payments, in money or property, re- 
ceived after the actual insolvency of the bankrupt, as a condition to 
the allowance of the claim of the creditor, is intended to secure 
equality among the creditors in the distribution of the assets, and to 
prevent one creditor from receiving a greater share of £he insolveni 
estate than that coming to the other creditors. This «quitable pro- 
vision of the act must not, however, be so enforced as to create the 
very inequity it was intended to prevent. Thus in this case, if the 
Roberts-Wicks Company is required to pay to the trustée a given 
sum, say $500, as a condition to the allowance of the claim, the com- 
pany will certainly be put at a disadvantage, unless it be true that 
the company has received in money or in property, as payment on the 
claim, an equal amount ; and the évidence wholly fails to show that 
the company has received anything on the claim, or that it will do 
so in the future. In order to prevent the allowance of the claim filed 
on behalf of the company, it is incumbent on the parties opposing 
the same to prove that in fact a préférence has been received. The 
évidence supports the finding of the référée that the transfer of the 
book accounts to William Lee created a préférence, but it fails to 
show that the Roberts-Wicks Company hâve been preferred by the 
transfer. The bill of sale and transfer of the accounts was to WilHam 
Lee, and the évidence will not sustain a finding further than that Lee 
intended to give the company the benefit of the security after his own 
daim was paid, and it is not shown that there has been or will be a 
surplus realized from the accounts. The trustée can call Lee to âc- 
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count for the proceeds of the bills receivable transferred to him, and 
thus the rights of ail parties cah be protected. Certainly the Com- 
pany cannot be required to account for any sum which it has net re- 
ceived, and the évidence fails to show the payment to it of any 
amount whatever. The exceptions to the ruling o{ the référée must 
therefore be sustained. 



In re MOORB, 

(IMstrlct Court, M. D. Alabama. October 24, 1901.) 

Bankruptct— Exemptions— W AivEK. 

The constitution of Alabama provides for an exemption to any rési- 
dent of the State of personal property to the amount of $1,000 "from 
sale on exécution or other process of any court Issued for the collection 
of any debt," but that such right of exemption may be walved by an 
Instrument In ■wrltlng. The statutes prescrlbe the procédure by which 
such a ■walver may be ascertalned and enforced, whlch is by pleadlng 
and proving the same in au action on the debt, and havlng it declared 
In the judgment and indorsed on the exécution or other process; and 
the suprême court of the state has declared that the walver, being of a 
constltutlonal right, founded In public policy, can be made effective only 
In the mode thus prescribed. Eeld, that a •walvêr of exemptions In a 
promissory note, proved against the estate of the maker in bankruptcy, 
but which had not been reduced to judgment prior to the bankruptcy, 
Is ineffective, and does not def eat the right of the bankrupt to claim 
his exemptions or glve the court of bankruptcy jurlsdlctlon to admlnister 
the exempt property. 

In Bankruptcy. On review of décision of référée. 

E. A. Moore was adjudicated a bankrupt on his own pétition on October 1, 
1901. He returned no property except wearing apparel valued at $40, and a 
claim for wages to the amount of $95, whlcb the trustée collected. The bank- 
rupt claim ed this property as exempt. Marcus & Ketcky proved notes against 
the bankrupt of récent date, amountlng to $102.89, which contained thls 
walver: "I hereby walve ail right which I may hâve under the constitution 
and laws of thls or any other state to claim or hold any personal property 
exempt to me from levy and sale under exécution." The référée, on motion 
of Marcus & Ketzky, ordered the trustée to pay over this money to the 
holders of the walve notes. The bankrupt excepted. 

Edwin F. Jones, for bankrupt. 
Alex C. Birch, for creditors. 

JONES, District Judge. The ruling of Référée Stratton was în- 
duced by the décision in Re Garden, in the Southern division of the 
Northern district of Alabama, February lo, 1899 (i Nat. Bankr. N. 
189, 93 Fed. 423). As my conclusion nécessitâtes the overruling of 
that décision, it seems proper to consider the question at some length. 

Section i of article 10 of the constitution of Alabama, provides : 

"The Personal property of any résident of this state to the value of $1,000, 
to be selected by such résident, shàll be exempt from sale on exécution or 
other process of any court, Issued for the collection of any debt, contracted 
since the 13th day of July, 1868, or, after the ratification of thls constitution." 

Section 7 of the same article déclares that the right of exemption 
"heretofore secured" may be waived by an instrument in writing. 
112 F.— 19 
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The Co4e of AlabaMÎ'eiiàcts that thè waiver as tO persojialty may 
be màde by 9, SÉ|(;atate instrument in wfiting, or may be included in 
ariy /bond, 'proJ^S^^r^^^'ttoïei or 'otlî'é'r'Ti?ritten contract. The Code 
prèsçribes speci^icallly thé mode àiid'màtiner of enfofcing this waiver. 
Thè fact of waîVef and ït^ ëxteilt ifltist be averred in the complaint, 
pétition, or bill, and the fact of waiver and its extent must be declared 
in the judgment or decree, and indorsed on the exécution or other 
process issued thereon. As ^he waiver is of a constitutional right, 
and may destroy exemptions which it is the policy of the bankrupt 
law to préserve and ienforce; the statutes regarding the waiver and its 
enforcement must be strictly construed. The statutes referred to 
carefully point out and: prescribe the remedy for the enforcement of 
thig'ïwâilrer, and jthe mode thus prescribed is necessarily exclusive. 
Nô ç^titthas power to substitute other methods of its own. Janney 
v.Btièll.rSS Ala. 408, , Ipfjthé présent cas?, the waiver noté has never 
been sued on, nor has the fact andthç extent of the waiver ever been 
ascertained by jlidgment'of any court. Upon what principle, then, 
can the y«:aiver incorporated in the note, but never yet ascertained or 
decïaî-eid by judgment pÎE à court, beallowed to defeat the bankrupt's 
exemptions? The state exemption laws, as construed by the highest 
coUBtof that State, détermine when and to what extent the bankrupt 
may à#îl hiniself pf exeipptions. 

Cîia,^îon,^d,a^aly$is of idecisiqns in other jurisdictions would serve 
no useful purpose. The case in hand must turn whojly upon the 
Alabama statutes and their exposition by its suprême court. It can- 
not be said that the wàiVèi', iiot ascertained by arty judgment, cbnsti- 
tutës auy lien upon the bâiikrupt's property, or cônfers any estate in 
it. The waiver- dpes npt ipterfere with the debtPr's title or right of 
disposition, or afïect the/right of possession in any way. The state 
suprême court has repeatedly held that the mère waiver, not followed 
by a judgment in the mode prescribed by the statute, does not of 
itself conter any. title, estçitè, iriterest, or equity in'the property of the 
debtpr. . It is in no sensé a Hen or pledge. So strict hâve been the 
rulings of the suprême court of Alabama that it has been held, if 
a waive note is sued on, and the judgment is silent as to the waiver, 
it will amount to an abandonment of it, and, on the other hand, that 
the ascertainment of the waiver incorporated in the judgment entry 
is of np avail, unless averred in the coniplaint. It has also been held 
that tlie. waiver cannot be,availed, of in a garnishment suit brought 
upon thé judgment, if that, judgment does not ascertain and déclare 
tiie waiver, If the debior dies before the waiver is reduced to judg- 
ment jn the mariner, reguired by the statute, it cannot prevent the 
exémptipns in favor of tlie widow and minor children of the debtor 
who had given the waiver. The waiver embodied in the note, unless 
ascertained by judgment ilî the mode prescribed by the statute, is 
treated as nothing more than a personal promise or obligation of 
the debto«r,-^an obligaticm collatéral and incident to the debt, and 
certaiiily of no higher dignity than the promise to pay the debt. 
It is the settled law of AÎabania, in the absence of any judgment 
ascertaining the waiver in the mode prescribed by statute, at or 
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before the time the exemption is claimed, that the rîght of exemption 
must prevail over any right arising from the waiver. If the court of 
bankruptcy allowed the naked waiver to prevail over the right of ex- 
emption, it would accord to such naked waiver a léguai eflfect always 
denied to it in the state court. This would be adnimistering a law 
of the court's own making, and not the enforceraent of the law of the 
State, which the bankrupt law makes the law of this court in the mat- 
ter of exemptions. 

It has been argued that the waiver estopped the bankrupt from 
claiming the exemption, and that the court of bankruptcy should 
summarily enforce the estoppel by turning over the exempt property 
to the creditor who holds the waive notes. It might serve thé neces- 
sities of the présent case to say that by the terms of the waiver it 
amounts to no more than a renunciation of the right "to claim or 
hold any personal property exempt from levy and sale under exécu- 
tion." The waiver does not renounce the right to claim the exemp- 
tion when the creditor seeks to reach the property in any other way 
or under any other circumstances. Hère the effort is not to subject 
the property "by levy and sale under exécution," but, without either, 
to trustrate the exercise of the right of exemption by a summ?ry 
order of the court turning over the property to the creditor. It is 
preferred, however, not to rest the décision on this narrow ground. 
What élément of an estoppel is there in the giving of a waiver like 
the présent, or one which goes further, and is directed to the case 
mentioned in section i of article lo of the constitution of Alabama, 
expressly waiving the right of exemption to personal property, "from 
sale on exécution or other process of any court issued for the collec- 
tion of any debt" ? The bankrupt has the right to stand on the law 
of the land. The law of the land is that the waiver cannot be enf orced 
against him, save after judgment and exécution in the mode provided 
by statute. When he claims exemptions against a mère naked 
waiver, he neither dénies the waiver nor seeks to escape from the 
légal conséquence which the law attached to the waiver when made. 
He is merely demanding that the naked waiver shall not hâve effect 
beyond the limits whicn the law assigns it, as long as it remains a 
mère waiver. When he claims exemptions, and to that extent op- 
poses thé waiver, his défense against it is not that he did not make 
the waiver, nor that the waiver, if it had ripened into a judgment in 
the statutory mode, ought not to prevail over the right of exemption. 
His position, admitting ail this and the making of the waiver, is that 
his right of exemption can be defeated only by a judgment and exécu- 
tion conforming in ail respects to the stattite, and in existence at the 
time the exemption is claimed. The allowance of his contention that 
a mère waiver, not reduced to judgment, cannot prevail over the 
right of exemption, will not defeat any just expectation raised by the 
taking of the note with the waiver, since the law of the land of its own 
force incorporated, as a term of the coniract made by the waiver, 
that the right of exemption should not be defeated by such waiver, 
unless it was reinforced by judgment and exécution conforming to 
the statute. The bankrupt has never agreed, by the making of the 
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waiver, that it should b'e e'nforced' agaiiist him or his property, save 
by due proceés of law, whîch in' this instance requires that there be 
judgtnent and exécution before the waiver can be fastened upon the 
property. The law charges the creditor with notice, and, as we hâve 
seen, made it a term of the contract, that the waiver alone would not 
suffice tp defeat the right of exemption, and in so insisting the debtor 
is not violating any term of the contract. It cannot be said, there- 
fore, that çlainiing the exemptions under the circumstances hère dis- 
closea îis not allbwable, because it would defeat the just expectation 
which the creditor ïiad à right to indulge from the making of the 
waiver. , Whéther the Court of bankruptby could in a summary way 
in any éa'së wbrk out ànd enforce 'an estoppel, to prevent the bank- 
rupt from çlaitning his eitemptions, based on an obligation of a prom- 
ise to b'e ;perf6rmed in the future, need not now be decided. It suf- 
fices tosày that this case does not pfesent any of the éléments which 
would p'ërtriit thé 'court to visit an estoppel upon the jankrupt. 

There àféôthef objections which seem conclusively to forbid the 
déniai of thé bànkrupt's exemptions. The proceedings are now ripe 
for an ap^ïicâ|tidh for thé bankrupt's discharge, and, in the absence 
of anything sftown td the cohtrary, the court cannot présume that he 
will not bè dischatged. ' ' If the bankrupt is discharged, the obligation 
of the-yébt'eVidenced by the rloties and the collatéral contract of the 
Waiver, intendëdto secure the dèbt, will both be gone. No obliga- 
tion 'will "irest on the debtor as to either promise. The discharge, 
when gfantèdj, ■iîs^ill relate back tô'the filing of the pétition, and defeat 
any procçèiding cotnmehcfed withiti four months prior thereto to cou- 
vert any 'oï the imére/pèrsonal çontraçt obligations of the bankrupt 
into à lien, The adjudication io bankruptcy ought not to place the 
bankrupt in ati^ -yvorsé conditibn régarding his exemptions than other 
résidents of the stkte Who havé not beén adjudicated bankrupts. The 
exemptions of a person who hab not beeh adjudicated a bankrupt 
could in no èveht be déîéâted by the mère waiver. If a court of bank- 
ruptcy, byreasôîiof its'jurisdiCtibn over the person of the bankrupt 
'àiid its pdwéi^' over his ^exempt property (if it has any other jurisdic- 
tion over it thân td set ît aside), dan defeat the bahki'upt's exemptions 
tinder circuiînstances which wotild not destroy the right of exemption 
in any dthër résident df the staté, the bankrupt by the adjudication 
would be put'iii a' far wdrsfe plight regardihg his exemptions than any 
otl?ër résident of the state; Thi^ wduld defeat one of the manifest 
ptifposes of thé' bankrupt £^çt, Which is'to secure to the bankrupt the 
same exemptiohs whîch are allowed other résidents of the state and 
on the sanïe tërths. 

;After adjtidicaïioh; aiidpehding final dischargé, it is the duty of the 
cpurt to atleast préserve, the status quo, and to fefrain from orders, 
pending the administration of the estatè, subjectinjg the bankrupt in 
ëffect to thëehfqrcemeht'of obligations from which he would be 
âbsolved by t^e discharge. It will not be cpntended, if this bankrupt 
h'ad received a dischargé at the time this mdtion was made, that there 
would be any ground for attempting to enforce any sort of obligation 
growing eitlier out'of the debtor the waiver; for ail remedy for 
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both would be taken away by the discharge. If the court should 
now décide, in the absence of a discharge, which may be granted, that 
the bankrupt's obHgations growing out of the waiver could be en- 
forced by taking his exempt property away from him, it would defeat 
the full effect of the discharge. The bankrupt court has no right 
and is under no duty to hold up a discharge, or the setting apart of 
exemptions, until proceedings can be had in the state courts or else- 
where to perfect the waiver and destroy the exemptions. Woodruff 
V. Cheeves (circuit court of appeals, Fifth circuit) 3 Nat. Bankr. N. 
489, 105 Fed. 601. 

In the plight of the présent case, the court must now décide the 
bankrupt's rights to the exemptions claimed. It cannot hold up the 
décision to see whether a discharge will be granted, or give time to 
the creditor to perfect the waiver into a Hen upon the bankrupt's 
property. It must deal with the case as it now is. It is apparent 
that the waiver now créâtes no estate in or lien upon the exempt 
property. Indeed, if the bankrupt be discharged, the creditor can 
never get in a position to enforce this waiver. The court must there- 
fore set apart the exemptions to the bankrupt, and deny the motion 
of the creditors to hâve the property turned over to them. It is to 
be inferred from the opinion in Re Garden, supra, that the attention 
of the court was not called to the fact that under the law of Ala- 
bama a waiver, not reinforced by judgment and exécution in the 
mode provided by statute, coulcï not defeat a claim of exemptions. 
That opinion states : 

"The argument on bankrupt's behalf Is that the exemption of property 
from sale on légal process Is the créature of the fédéral law, and that the 
State law is referred to only for the measure or quantum of the exemption, 
and that there is no question in the case about the waiver." 

Overlooking the distinction between a naked waiver and one re- 
duced to judgment, the court naturally fell into the error as to an 
estoppel, which it enforced against the bankrupt by denying him his 
exemptions. As we hâve seen, the naked waiver was no obstacle 
to the bankrupt's claim of exemptions, and could not form the basis 
of any estoppel to claim them. The décision in Re Garden is there- 
fore overruled. The title to exempt property is not devested by the 
adjudication in bankruptcy, and the property forms no part of the 
assets which the court is required to distribute. In gênerai, the 
jurisdiction of the court of bankruptcy over such property should 
be confined to ascertaining the questions which détermine whether or 
not it is in fact exempt, and, if it be found to be exempt, then to the 
making of the necessary orders setting it apart to the bankrupt. 

The order of the référée is not confirmed. An order will be hère 
entered reversing that order, and directing the trustée to pay over the 
money in his hands to the bankrupt as a part of his exemptions. 
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In re DAVIS. 

(District Court, S. D» New York. December 24, 1901.) 

1. Ban kruptct—Beco VERT op Qoods Sotb To BANKRnpT— Falsk Rbpbesenta- 

TIONB. 

In support of a daim for the recorery of goods from the trustée of 
a bankrupt on the ground that they were obtained by false représenta- 
tions the seller testlfled that thè bankrupt represented that he had two 
â<dlars of assets for every dollar he owed, but such statement was 
dènled by the bankrupt It was admltted that he had been a purchaser 
of goods from the seller on crédit for a number of years, and that his 
Indebtedness to the spUer at the tlme of the last purchase was smaller 
than It had been for years, and the seller testlfled that he mlght hâve 
sold the goods If the représentations clalmed had not been made. Beld, 
that such évidence was not suffleient to sustaln the burden restiug on the 
.::■■ clalmant to establlsh the fraudulent représentations by strict proof, and 
that he relied thereon, both of whlch were necessary to entitle him to a 
reselsslon of the coûtract. 
2.'gAME— Failube to DiSCtOBE InSoltenct. 

The failure of a purchaser of goods to dlselose hls Insolvency to the 
, seller, although he may hâve known of It, does not constitute f raud 
whlch entitles the seller to recover the goods from the purchaser's 
, trustée In bankruptcy. 

In Bankruptcy. On motion to confirm report of référée allowing 
a recovery of goods sold the bankrupt on the ground that they were 
obtained by false représentations. , 

Frederick W. Sherman, for p'etitioner. 
Jérôme A. Peck, for trustée. 

ADAMS, District Judge. The bankrupt in this case, on the iith 
day of February, 1901, purchased some goods from BillingS, King 
& Co., a domestic corporation. On the 5th day of March, 1901, he 
filed his pétition in bankruptcy. The vendors subsequently peti- 
tioned for a return of the goods, which were identified in the posses- 
sion of the trustée, upbn the allégations : 

"That Oïl, or about the 15th day of February, 1901, at the elty of New 
York, in oroer to Inducè your petitloner to sell to him the goods hereinafter 
mentioned, Èald James W. Davis, sàld bankrupt, falsely and fraudulently 
represented to your petitloner, through its selling agent, that he, sald Davis, 
sald bankrupt, was worth and owned two dollars in assets for every dollar 
of his Indebtedness, whereas he was^ then Insolvent, as he then well knew; 
that, Indùcéd solely by said représentations, and belleving them to be true, 
your petitloner, through its sald selling agent, agreed to sell to the sald 
Davis, sald bankrupt, upon crédit, and on sald day dellvered to him, the' 
foUowing goods, of the value of $155." 

The mattér was referred to the référée in the proceedings, as spé- 
cial commissioner, to take proof, and report the same to the court, 
with his Opinion thereon. The référée has reported that the gjoods 
were obtkiriëd by false représentations, and that the claimaht is en- 
titled to recover them back. The claimant produced as a witness 
Mr. King, the président and treasurer of the corporation, who testi- 
fied, in substance, that the bankrupt had been dealing with his Com- 
pany for a number of years on a running account; that on the lith 
day of February some conversation took place between him and the 
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bankrupt relative to a renewal of a note of the latter coming due on 
the I5th of February; that the renewal was arrangea by the pay- 
ment by the bankrupt of half the amount, and an agreement for the 
extention of the time of the payment of the remainder ; that, be- 
fore a new note was given, the bankrupt said he was going to want 
more goods, would send an order in a few days, and give one note 
for the whole amount; that Mr. King asked him how he stood, to 
which he replied that he had two dollars for every one he owed; 
that on the strength of the statement Mr. King accepted a note 
covering $155 worth of goods, which were subsequently delivered, 
and are the goods in question. The bankrupt was then called, and 
he explicitly denied the statement of Mr. King with respect to his 
having said that he had two dollars for every one that he owed. He 
further said there was some conversation between them in which he 
gave Mr. King information regarding his business; that, as a mat- 
ter of fact, he was then expecting to obtain a loan, upon which he 
relied, but not whoUy, to get out of difïiculties, which he did not 
communicate to Mr. King ; that for a number of years he had had 
a large line of crédit with the claimant, and the indebtedness in Feb- 
ruary, including that covering thèse goods, was the smallest that had 
existed for years ; that Mr. King had himself suggested giving the 
order at the time for the goods, so as to bring it within an existing 
contract expiring in March, by which a rebate would be secured. Mr. 
King was then recalled, and, upon his attention being directed to 
the bankrupt's déniai of his (Mr. King's) testimony concerning the 
two dollars for every one statement, said he was positive that such 
a statement had been made, but did not testify that he would not 
hâve extended the crédit without the statement. He said : "I don't 
know but what I would hâve extended it." He admitted the exist- 
ence of a contract similâr to the one mentioned, and confirmed the 
bankrupt's testimony with respect to the extent of previous crédit. 
It is upon the testimony, of which the foregoing is a synopsis, that 
the learned référée came to a décision in favor of the claimant. Re- 
ferring to the loan which the bankrupt expected to obtain, he said: 

"If Mr. Davis had disclosed his actual condition when called upon to do 
so, it Is safe to assume that the new crédit -would not hâve been given. In 
the clrcumstances, his suppressio veri was a suggestio f alsl." 

Apart from the suppression of the fact concerning the expected 
loan, it can scarcely be held that the testimony satisfies the burden 
of proof which the affirmative of the issue imposed upon the claim- 
ant, especially in a case of alleged fraud, requiring strict proof. 
Smith V. Gunn (Sup.) 12 N. Y. Supp. 808, 809; Stevens v. Trask 
(Com. PI.) 18 N. Y. Supp. 117, 118; Griffiths v. Hardenbergh, 41 
N. Y. 464, 471. The weight of évidence is rather in favor of the 
trustee's contention that the transaction was an ordinary one of new 
crédit toan old customer. There is no satisfactory proof of either 
an intention to deceive on the part of the bankrupt or a reliance 
by the claimant upon false statements leading to a parting with the 
goods, which would be the necessary basis for the claimant's suc- 
cess hère. Oberlander v. Spiess, 45 N. Y. 175; Taylor v. Guest, 
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58 N. Y. 262. The expectatjon of obtaining a loan, or even the 
absolute necessity jfor it, show^d, at the most, a known condition of 
insplvency at the time of the purcha?e ; and the failure of the bankrupt 
to disclose such condition to the daimant cannpt be regarded as 
fraudulent. The law, havjng in view the ordinary conduct of busi- 
ness affairs, draws a distinction in matters of this kind between 
withholding information and making false statements for the pur- 
poses of deceit. Nichols v. Pinner, 18 N. Y. 295 ; Morris v. Talcott, 
96 N. Y. 100; Hotchkin v. Bank, 127 N. Y. 329, 27 N. E. 1050; 
Rothmiller V. Stein, 143 N. Y. 581, 38 N. E. 718, 26 L. R. A. 148. 

The motion to confirm the report is denied, and an order will bo 
entered sustaining the trustee's title to the goods. 



In re LEMMON & GALE CO. 

(Circuit Court of Appeals, Sixth Circuit December 3, 1901.) 

No.WS. 

1. BANKEUPTCT— JURISDICTION OF COURT— CONTBOVBBST RbsPEGTING PrOPBBTÏ 

IN Codrt's Possession. 

Where property bas been takèn Into the possession oï a court of 
bankruptcy as assets of a bankrupt's estate, sucb court bas jurisdictiou 
to détermine the rights of another asserting a lien upon or interest lu 
the property by vlrtue of a subséquent levy thereou made under process 
from a State court. 

4é Same — CoNCLUsivïiirEss of Okdbh. 

A court of banlîruptcy, haviug Jurisdictiou of a controversy between 
a trustée and an exécution credltor of the bankrupt's wlfe with respect 
to property clalmed by the trustée as a part of the banknipt's estate, 
determlned such controversy on the merlts adversely to the trustée, and 
entered an order dismissing Ijls pétition, -nrithout any réservation or 
suggestion that It was made wlthout préjudice. Subsequently the wife 
was adjudged a bankrupt, and in a controversy between her trustée and 
the exécution credltor the court reached a différent conclusion as to the 
ownershlp of the property, and ordered the proceeds turned over to the 
husband's trustée, who was not a party to the proceeding. ffeW, that 
such order was erroneous, the former order being concluslve of the 
rights of the parties therçto unless reversed in proceediags taken di- 
rectly. for that purpose la the same bankruptcy case. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Western District of Tennessee, in Bankruptcy. 

J. W. Wlllianis, on the 5th day of February, 1901, flled his pétition in 
bankruptcy in the district court of thé United States for the Western district 
of Tennessee, and was duly adjudlcated a bankrupt. Among his assets the 
bankrupt scheduled a stock of goods In a storehouse at Lucy, Tenn. This 
property Williams gave into control of the référée, who directed him to 
hold It for the court until a trustée should be appolnted. On the 16th of 
February, Ikei A. Chase was duly appolnted trustée, and qualifled as such. 
On the 12th of February, the Iiemmon & Gale Company caused an exécution 
to be levied upon the goods as the property of Nannle S. Willianjs, upon a 
judgment rendered on the 8th day of February agalnst J. W. Williams and 
his wlfe, Nanule S. Williams. The sheriff being about to sell the property, 
Chase, tnistée In bankruptcy of J. W. Williams, began an action agalnst 
Lemmon & Gale Company and Blackwell, sheriff. In the pétition In the case 
(No. 1,056), the trustée set forth the adjudication and his appointment; that 
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the estate conslsted of the stock of goods at Lucy, Tenn.; that the Lemmon 
& Gale Company obtained judgment agalnst the said Williams, or his wife, 
or both, in a magistrate's court in Shelby county, Tenn., upon which judg- 
ment exécution tiad been levléd by the sherlfE upon said stock of goods, and 
the same were advertised for sale on February 24, 1901. Petltioner averred 
that the levy was illégal and vold as against the petltioner's right as trustée 
to the property, and prayed for an injunetion restralnlng the sale and re- 
qulring the restoratlon of the property. Lemmon & Gale Company answered 
this pétition, and said that the judgment upon which the levy had been 
made was not the debt of J. W. Williams, but was the debt due said Lem- 
mon & Gale Company from Nannle S. Williams, wife of said J. W. Williams; 
thàt the judgment refcrred to was taken against J. W. Williams and Nannie, 
his wife, said J. W. Williams belng joined as husband. That the property 
levied upon was the property of Nannle S. Williams, and was then held by 
the sherifC. The answer also claimed that the jurisdiction to test the ques- 
tion in issue was In the state court, and denied the jurisdiction of the 
United States court in the matter. The sherifC sold the, property, and holds 
the proceeds. This case came on for hearing in the bankruptcy court, and 
the court made the following enti-y: "Ike A. Chase, trustée, against Lemmon 
& Gale Company. No. 1,056. This cause came on to be heard, and the court 
hereby orders that this suit be dismissed at the expense and cost of Ike A. 
Chase and S. Benchart, his surety upon the cost bond, for which let exécu- 
tion issue. It Is further ordered that the writ of injunetion be and hereby 
is dissolved and held for naught." On April 7, 1900, Chase, as tmstee of 
J. W. Williams, filed another pétition, setting forth the adjudication in 
bankruptcy; that the only asséts of Williams were the stock of goods in the 
storehouse at Lucy, Tenn., of the value of less than ?200; that his liabilitie.s 
were $950; and gave a list of creditors, ineluding Lemmon & Gale Company; 
that the sheriff had levied upon the goods as the property of Nannie S. 
Williams, wife of J. W. Williams, and had advertised the property for sale 
as the property of said Nannle S. Williams; that a restraining order had 
been issued, directing the sheriff to take oo further steps under the exécu- 
tion, and afterward the sherifC, as spécial ofiScer of the bankruptcy court, had 
been directed to sell the goods and tum the proceeds into the registry of the 
court; further setting forth that the said property never belonged to Nannie 
S. Williams; that she never claimed any interest therein; that her creditors, 
if any she had, are not entitled to levy on the said property; that said 
Nannie S. Williams never held herself out as a trader, and never bought 
any goods on crédit; that the said J. W. Williams never gave the said stock 
of goods to his wife, but, if mistaken in sueh allégation, then such convey- 
ance is fraudulent and void as to the creditors of said Williams, and said 
trustée is entitled to hâve said conveyance set aside. The pétition further 
allèges the filing of the former pétition, asking to restrain the selling of said 
goods by the sheriff upon the exécution from the state court, and avers that 
the stay order was granted, but afterward, by consent, the said goods were 
sold by the sheriff as spécial offlcer of the court and the proceeds of said 
sale are still In the hands of the shei-iff. The pétition states that the former 
pétition was dismissed without préjudice. The pétition prayed that an order 
Issue restraining the paying over of the money until the further order of the 
court; and, if it be determined that said J. W. Williams had transferred 
said property to his wife, Nannie S. Williams, that said transfer be set aside 
and held for naught, and the proceeds of said sale be decreed to the petl- 
tioner. The Lemmon & Gale Company answered this pétition, setting up 
the adjudication upon the former pétition, and averred that the indebtedness 
set forth in the schedule of J. W. Williams was the Indebtedness of said 
Nannie S. Williams. The answer contains other allégations taking issue 
with the statements in the pétition, and dénies that the former pétition was 
dismissed without préjudice. TJpon hearing the second pétition and answw, 
the application for an injunetion was denied, and the pétition dismissed, and 
the sheriff directed to pay the moBeys in his hands to the défendants, as 
exécution creditors, but the order to be without préjudice to the trustée to 
proce'ed at law or in equity in any court of compétent jurisdiction to recover 
the money from the exécution creditors aforesaid. On April 16, 1900, the 
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said Nannle S. Williams flled a pétition In voluntary bankruptcy, scheduling 
th« same propértjrVaS her husband Kad, gtatlng tiiat she had been made by 
■ the court's decireé tô o'Wn the sald property and owé the said debts, "but, 
as a matter of fact, she never owned tfae ï)roperty or owed tlie debts." 
Among the credltors scheduled was tBlè ^a'd Lëmmon & Gale Company. Mrs. 
Williams was ;a(ti.udlcated a bankrupt, a'nd said Ilie A. Chase duly appointed 
her trustée, and quallfled as such. Theireafter, said Chase, as trustée of said 
Nannie S. Williams, flled a pétition— case No. 1,061 — against the sheriflf, 
Lemmon & Gale Company, and certain other credltors, setting forth, in 
substance, the fliing of ' the pétition by said J. W. Williams in bankruptcy, 
the schedullng of said stock of goods among his assets; that before the dis- 
charge of said J. W. Williams two credltors, Lemmon & Gale Company and 
ï"6sdick & Wagner, sued said Nannie S. Williams, claiming the stock of goods 
at Lncy, Tenn., as her property; JUdgroents were obtained and exécutions 
Wereissued thereon, and the goods wer'e sold by the sheriff; that before the 
sherlfif conld pay over thie money the district court ordered the fund paid 
Into the registiy. After varions pétitions, the court held that the sald 
çfeditors were the treditors of Nannlp g. Williams; that she was a trader 
aiid merchant nnder the laws of Tennessee, and that the exécutions were 
gobd. Upon the rendltion of said Jûdgment said îîannie S. Williams flled 
her pétition in Toluntar^r bankruptcy, aïid schedullng as her assets the said 
stock of goods at Lucy,' Tenn. The pétition f urther avers that the sherifC 
refused to pay over the proceeds of sald goods to said creditors after the 
adjudication of said Nannie S. Williams as a bankrupt. The sheriff also 
refused to pày over the said funds to the petitioner, as trustée. The pétition 
asks that the said Blàckwell, sheriff^ be ordered to pay over the fund to the 
petitioner as trustée of sald Nannie S. Williams, and that said défendant 
credltors may be enjoined frpm bringing any action against the said sheriff 
on acedjmt of hls failure to pày over the said funds to them. The Lemmon 
& Gale Company answered thià pétition, setting forth, among other things, 
that the sherlfC sold the property under, stàte process before the sald Nannie 
S. Williams flled her pétition in bankruptcy; that by sald levy and sale the 
proceeds in the hands of the sherlfC l>ecame the property of said judgment 
credltors, in an amount sufflclent to pay ofC sald judgment and costs. The 
ans-Wer dénies that thls lien is invalld under the bankruptcy act, and sets 
forth' a proceeding pending In the state court seeking to enjoin the sald 
Blàckwell, sheriff, from paylng over the fund, except to said exécution cred- 
ltors, and that a temporary Injùnction had Issued In sald state court. The 
answér also makes allégations attacktng the valldity of the proceedings ad- 
Judieating Nannie S. Williams a bankrupt. After the fillng of thls pétition, 
an érder was made referrlng the cause to R. D. Jordan, référée, with direc- 
tions to take proof and report upon the matters In controversy hereln be- 
tween Ike A. Chase, trustée, and the Lemmon & Gale Company, and I. A. 
Chase, trustée, in and to the funds in tte hands of George Blàckwell, 
sheriff of Shelby county, arising from the sale of a certain stock of goods 
sold by him as the property of the said Nannie S. Williams, bankrupt. 
"He wiU report the nature and character of the title and the claim 
of thé Lemmon & Gale Company in and to the sald stock of goods." Upon 
thls order the référée flled a flndlng of the facts and his opinion as to the 
law of the case. Upon thèse flndlngs 'bt fact the référée was of the opinion 
that a decree should be entered, flndlng the fund to belong to I. A. Chase, 
as the trustée of J. W. Wlllianis. Upon hearing on exceptions to thls report 
the same was conflrmed, and the district court entered a decree overrullng 
the expeptlons and conflrlhlng the report of the référée. The court found 
that thfe proceeds of the property in question belonged to t A- Chase, as the 
tnistee of J. W. Williams, and not to tUe Judgment credltors of Nannie S. 
Williams. In vïew of the pending proceedings in the chancery court of 
Shelby county, Tenn., the court directéd Chase to présent to that coiu:t a 
certifled copy of the decree and ask for an order dlrectlng the sheriff to pay 
ovèr the proceeds in his hands to sald Chase, as trustée of sald J. W. 
Williams, bankrupt Thé order of the court made Juhe 16, 1901, dlrectlng 
thé payment of the funds to the plaintiffs In the exécution, was vacated and 
set aslde, and thé référée ordered to tàx the costs and report to the court. 
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Edgington & Edgington and James N. Ramsey, for !temmon £ 
Gale Co. 
Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after making the foregoing statement of facts, 
delivered the opinion of the court. 

In the disposition of this case we only fînd it necessary to notice 
one of the assignments of error, which concerns the force and ef- 
rect to be given the ordgr and décrie of the court in dismissing the 
pétition in the first case tried and determined upon pétition and 
answer. The record discloses that, after his qualification as trus- 
tée, Chase filed his pétition to enjoin the seizure and sale of the 
stock of goods which the bankrupt, J. W. Williams, had scheduled 
in the proceedings, and which the référée had found had been turned 
over to the référée to hold until the sélection of a trustée. This 
property was, consequently, in the possession of the court when 
undertaken to be levied upon by the sherifï executing process issued 
upon the judgments rendered in the state court. In view of this 
situation the bankruptcy court undoubtedly had jurisdiction to dé- 
termine the rights of others asserting a hen upon or interest in the 
property, and the property could not be taken from the control of 
the bankruptcy court by the process of the state court. White v. 
Schloerb, 178 U. S. 542, 20 Sup. Ct. 1007, 44 L. Ed. 1183. The 
United States court, having lawful possession of the res, might 
retain it until it had disposed of the property. Chase, as trustée of 
J. W. Williams, fîled his pétition, claiming the rightful ownership 
of the property. Lemmon & Gale took issue upon this allégation, 
and claimed to hâve caused the same to be levied upon as the prop- 
erty of Nannie S. Williams. It is true they denied the jurisdic- 
tion of the bankruptcy court, but for the reasons stated that court 
had jurisdiction. Upon this pétition and answer the court made 
the entry dismissing the cause and dissolving the injunction there- 
tofore granted. There was no réservation of any further right of 
action in the entry, and no suggestion that the order was without 
préjudice. The court entertained jurisdiction, and upon hearing 
dismissed the pétition upon its merits. Such an entry admits of 
no other construction in the absence of qualifying words. Durant 
V. Essex Co., 7 Wall. 107, 19 L. Ed. 154. It is equally well settled 
that a judgment in a court of compétent jurisdiction, upon matters 
essential to the détermination of the issue, until set aside in some 
proper way, forever settles the controversy between the parties. 
The rule is thus stated by the suprême court of the United States : 

"A right, question, or fact dlstinctly put In Issue, and directiy determined 
by a court of compétent jurisdiction, as a ground of recovery, cannot be dis- 
puted In a subséquent suit between the same parties; and even if the second 
suit is for a différent cause of action, the right, question, or fact once so 
determined must, as between the same parties or thelr prlvles, be taken 
as conclusively establlshed, so long as the Judgment in the flrst suit remains 
unmodifled." Southern Pac E. Co. v. V. S., 168 U. S. 1, 18 Slip. Ct 18, 42 
L. Ed. 365. 

In the présent case, the issue was directiy made as to the right 

of the trustée of J. W. Williams to the property in question as 
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against the défendant. If the allégations of fais pétition were sus- 
tained, the property had belonged to the bankrupt, and had prop- 
erly come under the jurisdiction bf the court in the hands of the 
trusteel The court dismissed this pétition upon its merits. It 
must therefore hâve decided that the property did not, as between 
the parties at isSue, belong to the bankrupt's estate. This right 
cannot again be litigated, except by some proper manner of review 
or direct attack upon the judgment. It is urged that this order 
cornes within those made in the course of proceedings in bankruptcy, 
which are always open to review until the proceeding is closed. 
In Sandusky V. Bank, 23 Wall. 289, 23 L. Ed. 155, the suprême court, 
speaking by Mr. Chief Justice Waite, said : 

"A proceeding In bankruptcy, from the tlme of Its commencement by the 
flllng of a pétition to obtaln the beneflt of the act untll the final settlement 
of the estate of the bankrupt, Is but one suit. The district court, for ail 
purposes of its bankrui3tcy jurisdiction, is always open. It has no separate 
term. Its proceedings in any pending suit are, therefore, at ail tlmes open 
for re-examination upon application therefor In an appropriate form. Any 
order tnade in the progress of the case may be subsequently set aside and 
vacated upon proper showlng, provlded rights hâve not become vested under 
It which Tvlll be dlsturbed by its vacation. Applications for such re-examina- 
tions Biay be made by motion or pétition, according to the circumstaaces of 
the case. Such a motion or pétition will, not hâve the effect of a new suit, 
but of a proceeding in an old one." Pages 292, 293, 23 Wall., and page 156, 
23L. Ed. 

This language seems equally applicable to the présent bankruptcy 
act. Coll. Bankr, (3d Ed.) p. 16. If it could be conceded, which 
we do not find it necessary now to décide, that the order or decree 
made upon the first pétition and answer could be subsequently set 
aside, pending the bankruptcy proceedings, within the rule above 
laid dpwn by the suprême court, that could only be accomplished 
by some proper proceeding having that end in view. In the présent 
case the former order was in full force, its validity had never been 
attacked, nor any form of procédure instituted to aflfect its valid- 
ity in any way. The order now under review entirely ignores the 
force and validitjr of the former détermination, and upon a pétition 
of Nannie S. Williams' trustée, filed in her bankruptcy proceeding, 
to whiçh the trustée of J. W. Williams is not a party, and in which 
his bankruptcy case is not in review, the order, in full force, is ig- 
nored, and an opposite conclusion réached as to the ownership of 
the property. Jn thus ordering the property to be turned over 
to Chase, as trustée of J. W. Williams, we thinïc the court erred. 

The order complained of wilI be reversed, and the cause remanded 
for f tirther proceedings. 
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In re SHIRLEY. 

(Circuit Court of Àppeals, Sixth Circuit December 5, 19010 

No. 970. 

1. Chattkl Mokt(3agk8— Failure to Record— Ohio Statdtb. 

Rev. St. Ohlo, § 4150, which provides that a cliattel mortgage, not 
accompanled by an immédiate delivery followed by an actual and con- 
tinued cliange of possession of the tlilngs mortgaged, "siiall be abso- 
lutely vold as against the creditors of ttie mortgagor, subséquent pur- 
chasers and mortgagees in good falth," uniess tlie mortgage or a copy 
thereof be fortiiwith deposlted for record, as construed by the suprême 
court of tlie state, does not malîe sueb a mortgage void as between tlie 
parties, but only as against those creditors who between ttie date of Its 
exécution and its flling hâve talien steps to fasten upon the property 
for the payment of their debts; and upon the subséquent flling of such 
a mortgage it beeomes a valid lien from that date, in the absence of 
fraud, as against the gênerai creditors of the mortgagor. 

2. SaME— EpfECT dp WlTHHOt,DINa FROM RbCORD— EVIDENCE OF FbATJD. 

TJnder such statute an unrecorded mortgage, belng absolutely vold as 
against creditors of the mortgagor until It Is recorded, until that time 
amounts to no more than an agreement to give a mortgage, and the mère 
fact that it was withheld from record does not constitute fraud as 
against other creditors, as to whom it would hâve created a valid lien If 
executed at the time it was flled. 

8. SaMB— ESTOPPBL. 

A creditor whlch was selling goods to its debtor took a chattel mort- 
gage to secure his pas£ indebtedness, but agreed, at the instance and 
request of the debtor, to withhold such mortgage from record so long 
as he should pay a certain sum per month and should pay cash for 
subséquent purchases. The creditor supposed that it was fumishing tlie 
debtor with practically ail the goods he purchased, and there was no 
actual fraudulent intent Heldi that, under such circumstances, the mort- 
gagee was not estopped from subsequently flling its mortgage and assert- 
ing its lien thereunder from that date upon property other than the 
mortgagor's stock, as against other creditors who had in the meantime 
sold goods to him, without the mortgagee's knowledge. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the Northern District of Ohio, in Bankruptcy. 
For opinion below, see 109 Fed. 267. 

Thls pétition cornes into this court to review an order in bankruptcy in 
the district court of the TJnited States for the Northern district of Ohio, 
made upon the ûnding of the référée as to the validity of a certain chattel 
mortgage claimed by the flnn of Benton, Sïyers & Co. uîxm the property 
of the bankrupt. Upon hearing, the référée held that the mortgage was in- 
valid as against the creditors of the bankrupt. The district court reversed 
this order, and held that the chattel mortgage was a valid lien upon the 
fixtures described in it. The case was tried upon the foUowing statement 
of facts: (1) That the bankrupt had been buylng goods of Benton, Myers 
& Go., Wholesale druggists, for a long period of time prier to August 7, 1899, 
and, upon that date, he executed and delivered to said firm a chattel mort- 
gage upon his stock of goods and fixtures, said mortgage being given to 
secure^First, the payment of three notes, of $333 each, executed and dated 
October 5, 1897; and, second, the payment of a check for $210, dated August 
14, 1899, ail to secure a pre-existing indebtedness. (2) That said mortgage 
was not flled by said Benton, Myers & Oo. untU November 11, 1899, and was 
withheld from flling, at the request of said bankrupt, by agreement between 
the parties, and to be withheld so long as he paid Benton, Myers & Co. $50 
par month on the indebtedness represented by the notes, and also paid the 
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checK, It being then also àgreed^that sald bankrupt, who was fsnpposed by 
sald Benton, Myers & Co. to b'e bnylng substantlally ail hls goods from 
them, excfiçt clgttr» and,such smaU articles not kept by them, should, to 
future, pay casb fôr ail ^oods bought of them by sald bankrupt, but tbat 
Benton, Myers & Co. took no stepa to ascertaln -whether such supposition 
was a fact or not (3) That the exécution of sald mortgage was deraanded 
by sald flrm of Benton, Myers & Oo., and banknipt dld not want to glve It, 
and did not want It filed. (4) That at and after the tlme of exécution and 
dellvery oï sald chattel mortgage sald Benton, Myws & Oo. dld not requh:e, 
nor dld bankrupt furnlsh or take, an Inventory of stock mortgaged, and 
after, and from the tlme of Its exécution and dellvery, the bankrupt, wlth 
the consent of Benton, Myers & Oo., contlnued In possession of sald stock, 
Bold goods therefrom, and, out of the proceeds of sales, supported himself 
and famllyv and nelther rendered, nor was he requlred to render^ any aecount 
of salesito Benton, Myers & Go. (5) That after the maklng and dellvery of 
sald mortgage, and before the flllng thereof, Strong, Cobb & Co., an Ohio 
partnèrshlp, from tlme to tlme sold and dellvered bankrupt goods and mer- 
chandlse on crédit, and there Is, due. and unpald thereon the sum of $253.68 
and Interest from March 28, 1900. (6) Sald Strong, Cobb & Co. made such 
sales andj extended such crédit in good falth, upon Uie strength that bank- 
rupt'iï lil:ôï)erty was unlncumberéd. (7) Strong, Cobb & Co. had no notice of 
such m^i^age uhtil It was flled, but knew thereof as soon as filed, from 
mercantile agency report. (8) It is conceded by the reeelver that said flrm 
of Bentçn, Myers & Co. had no actual fraudulent motive in wlthholding said 
mortgage from record. (9) That bankrupt was Insolvent at the time of 
maklng sàid chattel mortgage. (Above f acts applicable to the clalm of 
Strong, Cobb & Co.) As to other credltors, who are creditors for goods 
sold In the Interval between exécution and dellvery and flllng of the chattél 
mortèaèéi (1) The same facta as In paragraphs X, 2, 3, 4, 8, 9, of the facts as 
to the cl^lm of Strong, Cobb' & Co. heréln, whieh are hereby referred to and 
made part hcreof by référence the sameas If repeated hereln. (2) The claims 
of Marcus Féder, Henry Thayer & Oo., the Paris Medlclne Company, Adolph 
Koepff, and the Bellaire Bottle Company arose from the Sale and dellvery 
of goods to the bankrupt, and the clalm of the American Exchange National 
Bank and G. M. McAnineh & Co. arose from crédit extended to the bankrupt, 
ail between August 7, 1899, and November 11, 1899; that none of said 
credltors at the tlme sald claims arose had notice of said mortgage, and 
dld not Icnow thereof untU the same had been filed. (3) That none of said 
credltors caused any examination to be made of the public record of mort- 
gages before selling goods and extending said crédit, or had any actual 
knowledge at the tlme whether such records dlsclosed mortgages on file or 
not, but that said Marcus Feder and the American Exchange National Bank 
relled upon statements made by sald bankrupt as to bis condition. 

T. H. Bushnell, for petitioner. 
G. A. LaubScher, for respondent. 

Before LURTÔN, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after making the foregoîng statement of facts, 
delivered thé opinion of the court. 

The Reyîséd St^tutes of Ohio regulating the recording of chattel 
mortgages in Oiiîo provide (section 4150) : 

"A moirtgagei or éonveyance, Intended to opéra te as a mortgage of goods 
and chattelSi TfrMch Is not accompanled by an immédiate deiivery, and fol- 
lowed by an actual and contlnued change of possession of the things mort- 
gaged, shall )bé absolutely void asi agalDst the credltors of the mortgagor, 
subséquent pBrohsiSérB, and mort^agees in good falth, nnless the mortgage, 
or a true cfOï>y tliéreoft befoÉthwlth depôslted as dlrected In the neixt section." 

This statute was con$J:ruediin an early case by the suprême court 
of Ohio in ai décision whicb has frequently been cited and remains 
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authoritative in the Jurisprudence of the state. Wilson v. Leslie. 
reported in 20 Ohio, 161. In that case it was held that the statute 
declaring the mortgage absolutely void as against the creditors of 
the mortgagor, and as against subséquent purchasers and mortga- 
gees in good faith, wnless the mortgage or a true copy thereof shall 
be deposited forthwith, as directed in the act, did not make the mort- 
gage void as between the parties thereto, but only avoided the in- 
strument as to those creditors who, between the time of the exécu- 
tion of the mortgage and the fîling thereof, had taken steps to "fasten 
upon the property for the payment of their debts." As against 
such as had in the intérim secured liens by attachment, exécution, 
or otherwise, the mortgage would be void. When filed with the re- 
corder the instrument became valid as against ail persons, except 
those whose rights hâve attached upon the property before the re- 
cording of the instrument. Judge Spalding, delivering the opinion, 
gives weight to mère delay in the filing of the mortgage only as im- 
portant in determining the rights of the parties where it has been 
so great as to taint the transaction with fraud. In that case, it is 
true, there was no proof of any agreement to withhold the instru- 
ment from record, a circumstance which it is claimed should hâve 
a controlling eflfect in distinguishing it from the case now under 
considération. But in a subséquent case before the suprême court 
commission of Ohio the court had occasion to deal with the efifect 
of such an agreement. Stewart v. Hopkins, 30 Ohio St. 502. The 
mortgages in that case were upon realty, but the statute in référ- 
ence to recording real estate and chattel mortgages is practically 
the same in effect, and the conséquence of withholding from record 
is to make both classes qf mortgages void as against creditors whose 
rights attach in the meantime. Betz v. Snyder, 48 Ohio St. 499, 
28 N. E. 234, 13 L. R. A. 235. In Stewart v. Hopkins, supra, a 
loan had been made by Stewart & Co. of New York to Hopkins, 
a merchant in Cincinnati, of a large sum of money, to enable the 
latter to enlarge his business. The mortgages were withheld from 
record from June 22, 1866, until January 28, 1868. Upon the part 
of the attaching creditors it was claimed that there was a secret 
agreement to withhold the mortgages from record, which made 
them fraudulent as to the creditors. Speaking of this branch of the 
case, the court says : 

"We are not justlfled in flnding that there was an agreement to, keep tlie 
mortgages from record, but, had that been the case, it -would not, of itself , hâve 
rendered the mortgages void, though it -wonld hâve been a matter for con- 
sidération, in connection with other fadts, in determining the alleged fraud. 
Sawyer v. Turpln, 91 TJ. S. 114, 23 L. Ed. 235; Folsom v. Clémence, 111 
Mass. 273." 

This view was carried into the âyllabus, and, under the Ohio rule, 
becomes the agreed law of the case. 

The case cited from the suprême court of ' Massachusetts was a 
case of chattel mortgages on a stock bl goods long withheld from 
record byan agreement with the mortgagee not to put them on record 
unless the mortgagor should hâve trouble. It was claimed that 
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this -ai^rèement àvoMed the môrtgage. The trial court charged the 
jury "tHàtalthôughby^the provisions of the General Statutes thèse 
mortgàgës werè net valid as against third parties until recorded, yet 
as théy wet'e îh fact rècoi-ded before the attachments by creditors, 
they tdpk' precedence of such claims unless fhey were originally 
fraudulèrit" ; and again the judge added, "If there was an agree- 
ment bèt*i^eien Grover and Harvey, the mortgagors, and the plain- 
tifî, that '' the mortgages shotild net be recorded in the usual and 
ordinary course, for the reason that the recording thereof would 
injure the crédit of thé mortgagors or otherwise, and the mortgagee 
did rtpt gçt fhem tecorded until he feared that the mortgagors would 
not be able to pay, that was a matter entîtled to considération by 
the jury ih 'passing upoii the question whether the mortgages were 
given and' J'èfceiv'ed with the interit to hînder, delay, or defraud cred- 
itors." Thîs îristruction #as apprôVedby the Massachusetts suprême 
court. ■■■''■; '. •':■■',' ■■' 

We muSt regard the law of chatte! mortgages to be settled in 
Ohio în accprdatiçe with the principles deduced from the cases cited, 
from which we' are unable to discôver any departure in other dé- 
cisions ofthafstate. The law of Ohio is controlling upon the féd- 
éral court in questions at'ising ùpon the validity of chattel mort- 
gages g^vehçindfiled in tli9:t State upon property therein. Etheridge 
V. Sperry, 139 Û, S. 266, il Sup. Gt. 565, 35 L. Ed. 171. Applying 
the law thuS settled to- the fînding oî facts in the présent' case, we 
find a mortgàgfè which, as- against the contesting creditors, had no 
force and eSeCt iintil filed with thè'proper ofEcer. It was as inef- 
fectuai to oreatè à lien as 'against them as a mère agreement for a 
mortgage Wcjul^ hâve been, but when properly çxecuted and duly 
liled it becaine opeirative as against creditors who had not, before 
its fîling, fastdn^d somè vàlid lien 6r right upon the property. It 
could only be aVdided after such filiiig by proof of fraûd in the mak- 
ing or withholding it fr'Oiri record. Looking to the agreed state- 
hient of facts, wè find that the mortgage was given as between the 
parties to secure a valid ihdebtedness, and there is no fînding that 
the agreement to withhold 'from record was actually fraudulent. 
It is true that' it is found that Bentëh, Myers & Co. withheld the 
mortgage from' record n|)bn an agreement with the mortgagor so 
to do so long as $50 per month was paid on the indebtedness se- 
cured, and that the mortgagor in future should pay cash for ail 
goods bought of the mortgagee, it beihg supposed that he was buy- 
ing the nlGSt of . hî&^^ goôds ftom the .n;ipr.tgàgees. There is no fînd- 
ing that Benton, Myers & Co. misrepresented theirinterest in the 
property to creditors, or that they knew of the insolvency of the 
bankrupt; pu thqcpntrary, jthe fînding pf facts expressly states that 
they had no âct'ually fraiiduïeht ijiotive in withholding the mortgage 
from record. .Whiïe thçy ^did so, they had no lien that any other 
çreditpr was bpuhç} to' respètt, and tnè property might hâve been 
seized ât any ,tiîTiç by otfiei- creditprs. , , When they Sied the mort- 
gage it beçariie yalid and only to be impeached for fraud. The 
withholding frôflî record wàs a circumstance to which weight should 
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be given in determînîng the fraudulent cliaracter of the transaction. 
The finding has foreclosed any inference of actual fraudulent pur- 
pose which might hâve otherwise been inferred from the circum- 
stances. Undoubtedly the withholding from record of the mortgage 
may be under such circumstances and for so long a time as to taint 
the security with fraud, as was suggested by Judge Spalding in the 
Wilson Case cited above. There may be such circumstance of 
knowledge on the part of the mortgagee of the purposes of the 
mortgagor to deal with others in the apparently unincumbered own- 
ership of the property as would amount to fraud. In the présent 
case we not only hâve the finding that actual fraud did not exist, 
but the further finding that Benton, Myers & Co. supposed the mort- 
gagor to be buying substantially ail of his goods from them, except 
cigars and other small articles not kept by them. We are not now 
dealing with a floating stock of goods, as the mortgagee only claims 
the security to be valid as to the fixtures. We reach the conclusion 
that under the Ohio statutes, as interpreted by the highest courts 
of the State, a chattel mortgage being whoUy void as against cer- 
tain creditors until filed, mère withholding it from record does not 
necessarily work a fraud upon the other creditors. Such withholding 
with the intent to defraud others undoubtedly invalidâtes the se- 
curity. It is claimed that the mortgagee is estopped to assert his 
security as against others who dealt with the mortgagor on the 
faith of the property after the exécution of the mortgage and before 
its record. But there can be no estoppel, in the absence of fraud, 
if the mortgagee simply held a security void untir filed as against 
creditors who were at fuU liberty to assert their rights against the 
property. The mortgagor had an undoubted right to prefer cred- 
itors by giving to one a security denied to others. When the chat- 
tel mortgage is filed it becomes such préférence only from the date 
of filing. Until filed it is void as to "creditors." While this term 
is used without limitation in the statute, as construed by the Ohio 
suprême court, it means such creditors as hâve fastened upon the 
property before the filing of the mortgage. AU other creditors must 
assail the security for fraud in order to defeat the préférence. The 
cases cited holding a contrary doctrine are from states with différ- 
ent statutes, or where the suprême court has given a différent con- 
struction to a similar statute. Wilson v. Leslie has been inter- 
preted and followed as justifying the construction we hâve given it 
in well-considered cases. Gibson v. Warden, 14 Wall. 244, 20 L. 
Ed. 797; Forrester v. Bank, 49 Neb. 655, 68 N. W. 1059; McVay 
v. English, 30 Kan. 368, i Pac. 795 ; Jones, Chat. Mortg. 270. 

We think the court did not err in holding the chattel mortgage 
valid upon the fixtures, and the order will be affirmed. 
112 P.— 20 
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In re BBtJNDIN et aL 
; (piBtrict Court, D. Minnesota, Second Division. Decemtier 14, 1901,) 

BAlfltiSIBtTOT--!FEES AND COSTS— AtTOBNET'S FKES. 

; Banlsr. Act 1898, § 64b, cl. 3, proTldes for the allowance of such attor- 
ney's fées only as are a part of the "cost of administration," and no 
alloWance can be made from the estate to attorneys for services rendered 

■ in thé matter of the bankrupt's application for a discharge, whlch has 
no relatloii to the administration of the estate, whether such services 

; wetJSTeilôered In bebaU of the Mplçrupt or opposlng credltors. 

In ëankruptcy. On review of décision of the référée making an 
allôy/ançe to the bankrupts for attorney's fées. 

H. H, Dunn and Morgan & Meighen, for creditors. 
W. I/. Çomstock, for bankrupts. 

LOpMREN, District Judge. In this case the attorney for the 
bankrtiipts 'présented tô the référée for allowance his claim for serv- 
ices rèndëred the bankrupts in the proceeding, and for his disburse- 
ments connectëd therewith, amounting in ail to the sum of $806.05, 
and, agàinst thé objections of the trustée, it was allowed in the sum 
of $700;. Upon the pétition of the trustée the matter has been cer- 
tified io nié for revieW, and the respective parties hâve been fuUy 
heard. 

Counsel for the trustée admitted upon the argument that the 
attornej^ for the bankrupts had rendered the services and made the 
disbursèments for which he has charged, and that his charges are, as 
between attorney and client, reasonable, and not excessive; but 
they tirge that thé services and disbursèments were, in large part, 
for inattefS oUtside ofthe performance of the bankrupts' duties, in 
aid of tîie estate and of its administration, and for the personal bene- 
fit of the bankrupts ëlone, and therefore not payable out of the 
estate. It â'pçears that services and disbursèments to the amount 
of $271.10, bemg the first 14 items in the bill of account, were ex- 
pended in the préparation of the schèdules and in proceedings taken 
in the administration of the estate ; and, while the propriety of allow- 
ing some bf thèse items may not Seèm entirely clear, yet, in view of 
the adrmssiori referred to, I do not feel called upon to scan thèse 
items closely, and they will be allowed. The remaining services and 
disbursertients charged for were ail expended in the contest which 
arose upon the oppositon of certain of the creditors to the granting 
of the bankrupts' pétition for disçharge. 

Section 64b, cl. 3, pr^ovides that, among the debts having priority, 
shall be paid "the cost of administration, including * * *■ one 
reasonable attorney's feé, fOr the professional services actually ren- 
dered, irrespective of the humber of attorneys employed, to the peti- 
tioning creditors în involuntary cases, to the bankrupt in involuntary 
cases while performing the duties herein prescribed, and to the bank- 
rupt in voluntary cases, as the court may allow." This is the only 
authority in the act for the allowance of attorney's fées, and, in view 
of the manifest purpose of the act to keep expenditures at the mini- 
mum, must receive a fairly strict construction. 
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It will be observed from the language of the act above quoted that 
the only allowance of attorney's fées is as part of "the cost of ad- 
ministration." It foUows that services of an attorney not connected 
with the administration of the estate are not to be paid out of the 
estate. The administration of the estate includes the proceedings 
from the pétition until the estate is reduced to money, and the divi- 
dends paid and the estate closed. Then the administration ends. In 
involuntary cases it will be observed that no allowance is made to 
the bankrupt for attorney's services in resisting the pétition, but only 
while performing the duties required by the act. 

As said by Judge Seaman in Re Mayer (D. C.) loi Fed. 695, 697 : 

"The test for compensation out of the estate is whether the service is ren- 
dered in the performance of the bankrupt's duty in aid of the estate and its 
administration, and not whether the bankrupt "stands in need of the service 
of counsel for hls Personal benefit and protection in any of the proceedings. 
No sanction appears in any of the provisions for an allowance in that last- 
mentioned view, and its adoption would violate the gênerai consistency of 
the act for securing economy in administration." 

The discharge of the bankrupt, while it will afifect bis personal 
rights and obligations, and the rights of his creditors, does not in 
any way afifect the administration of his estate in the court of bank- 
ruptcy. It can neither add nor take away a dollar from that estate. 
The trustée, who administers the estate, and the référée, under 
whose charge and direction this is done, hâve nothing to do with 
the discharge of the bankrupt. The bankrupt may apply for his 
discharge at the end of one month after the adjudication, and before 
the administration has passed its preliminary stage, or postpone that 
matter till the lapse of neaHy a year, — perhaps months after the ad- 
ministration is ended and the estate closed. The fact that the act 
requires him to attend the hearing upon his application for discharge 
is a régulation concerning the matter of discharge alone," which, al- 
though a proceeding in the bankruptcy, is for the benefit of the 
bankrupt only, and has nothing to do with the administration of the 
estate. 

If, by reason of the opposition of some créditer, the services of 
any attorney may be necessary for the bankrupt, that is his individual 
concern, and neither reason nor anything in the act suggests that the 
estate be depleted to furnish him counsel, at the cost of his creditors. 
Should counsel fées be allowed for services in this case, it must be 
for the reason that they should be allowed in every case where em- 
ployed, and would lead to the abuse of needless employment. They 
would also bave to be paid from the estate as well where the bank- 
rupt has committed acts which will prevent his discharge as in the 
cases where discharge is granted. 

I know of no case where attorney's fées for such services hâve 
been allowed. No such claim has before been made in this district. 
In this case the schedules were fîled with a pauper afïidavit. The 
assets hâve been obtained by the trustée mainly through litigation 
resulting in the setting aside of conveyances held to hâve been fraud- 
ulent as to creditors of the bankrupts, and thèse conveyances gave 
color to the opposition of certain creditors to the application for dis- 
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charge. In my judgment, neither opposing creditors nor the bank- 
rupts are entitïed to hâve the costs or expenses of the contest in re- 
spect to the dischaiige of the bankrupts paid from the estate ad- 
ministered. 

It is ordered that the allowance of the claim of the bankrupts' at- 
torney be reduced to the sum of $271.10. 



lu re PEKIN PLOW 00. 

(Circuit Court of Appeals, Eighth Circuit November 18, 1901.) 

No. 22. 

Bankbuptcy— Liens— Chattki, Mortoage— Invalid for Want OB' Record. 

Comp. St Neb. 1899, § 3188, provides that càattel mortgages, or con- 
veyances Intended to operate as sucb, wbere there Is no dellvery or 
cbange of possession of the property, "shall be absolutely void as against 
the créditer of the mortgagor" unless the mortgage or a copy thereof 
shall be flled for record. The term "credltor," as used in such statute, 
bas been construed by the suprême court of the state to mean "a 
judgment, exécution, or attaehment créditer; that is, a creditor who is 
using the courts of law and their processes for the collection of his 
debt." Held, that ail the creditors of an involuntary bankrupt were 
"creditors," wlthln such définition, and that an unrecorded contract of 
conditlonal sale of property to the bankrupt, reserving a lien to the 
seller for the price, and Intended to operate as a chattel mortgage, was 
invalid to créa te a lien as against the bankrupt's trustée. 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Nebraska, in Bankruptcy. 

Charles A". Goss, for petitioner. 
J. H. Mcintosh, for respondent. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge. This is an original proceeding, insti- 
tuted in this court, pursuant to the provisions of section 24b of the 
bankruptcy act of July.i,, 1898, to revise the proceedings of the dis- 
trict court of the United States for the district of Nebraska. It 
appears from the record that Frank W. Berggren was on Novem- 
ber 10, 1900, duly adjudicated a bankrupt upon pétition of his cred- 
itors. After the trustée was elected, and in due course of procédure, 
the Pékin piow Company, hereafter called "petitioner," filed its 
claim for a pref erential Hen upon certain merchandise theretofore, 
and prior tp the institution of the bankruptcy proceedings, sold and 
delivered by it to the bankrupt, who wag a merchant doing business 
in Nebraska. It claimed a lien by -virtue of a contract entered into 
between it and the bankrupt at the time the merchandise was sold. 
That contract is as follows: 

"Ail goods on hand, and the proceeda of ail sales of goods received under 
this coiitraçt, whether the proceeds are in notes, cash, or book accounts, 
we agrée to hold the sameas collatéral securlty, in trust and for the beneflt 
of ând snbjéct to the order of Pékin Plow Co., untll we hâve paid lu fuU 
in cash ail our obligations due to the sald Pékin Plow Co. 

"[Slgned] Frank W. Berggren." 
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The contract was never recorded, and the merchandise sold and 
delivered to the bankrupt was never redelivered in pledge to the 
petitioner. Certain of the merchandise so sold was found among 
the as sets of the bankrupt at the time the trustée was elected and 
took possession of the estate. It is against this merchandise that 
the petitioner now ciaims a lien for a balance of indebtedness due it. 

Section 3188 of the Compiled Statutes of Nebraska of 1899 is as 
f oUows : 

"Bvery mortgage or conveyance Intended to operate as a mortgage of 
goods and chattels hereafter made, which shall not be accompanied by an 
immédiate delivery and be followed by an actnal and continued change of 
possession of the things mortgaged, shall be absolutely void as against the 
créditer of the mortgagor, and as against subséquent purchasers and mort- 
gagees, in good faith, uuless the mortgage, or a true copy thereof, shall be 
filed in the office of the county clerk of the eounty where the mortgagor 
executing the same résides. * * ♦" 

It is conceded that the contract between petitioner and Berggren 
was intended to operate as a chattel mortgage, and the sole conten- 
tion is that the trustée in bankruptcy is not a créditer, or repré- 
sentative of creditors, within the purview of section 31B8, supra, 
and that the mortgage, being good between the bankrupt and peti- 
tioner, is enforceable, notwithstanding the intervention of bankruptcy 
proceedings and the rights thereby conferred upon the trustée. 

Counsel for petitioner contends that the suprême court of Ne- 
braska has interpreted the word "creditor," as employed in the fore- 
going statutory enactment, to mean a judgment, exécution, or at- 
tachment creditor, or one who, by a lawful seizure of property while 
in the possession of the mortgagor, has acquired a lien thereon, 
and cites the following cases in support of his contention: Bank 
,'. Anthony, 39 Neb. 343, 57 N. W. 1029; Bank v. Gillilan, 49 Neb. 
165, 68 N. W. 352; Forrester v. Bank, 49 Neb. 655, 68 N. W. 1059. 
Thèse décisions probably establish the doctrine that an unrecorded 
chattel mortgage is only voidable as to creditors, and that until they 
take steps to assert their ciaims the mortgage is good as between 
the parties. It is said in Bank v. Anthony, supra, that: 

"The term 'créditer,' in thls statute, means a judgment, exécution, or 
attachment creditor; that is, a creditor who is using the courts of law and 
their prooesses for the collection of his debt." 

Conceding that such is the true interprétation of the statute in 
question, it is not apparent how the petitioner is aided thereby. The 
proceeding in involuntary bankruptcy is a suit between the bankrupt 
and ail his creditors. Section 18, subd. "b," of the bankruptcy act, 

provides that: 

"The bankrupt or any créditer may appear and plead to the pétition within 
ten days after the return day, or -within such further time as the court 
may allow." 

Subdivision "d" of the same section provides that, "if a bankrupt 
or any of his creditors shall appear within the time limited and con- 
trovert the facts alleged in the pétition," the judge shall hear and 
détermine the issue so made. 

Section 59, subd. "g," provides that: 
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"A voluntary or lavoluntary pétition shall not be dismlssed by the petl- 
tloner or pçtitloners, jeither forwantof iffQsecution or by consent of parties, 
until after notice to the credltors." 

Thèse and many other provisions of the act évince an unques- 
tionable intent on the part of congress to make ail creditors of the 
bankrupt parties to the proceeding when once instituted. The ef- 
tect of the institution of such proceeding is to forthwith sequester 
and appropriate ail the property of the bankrupt to the payment 
of his debts prp rata and equally. By the provisions of section 70, 
subd. "a," the trustée, upon his appointment and qualification, is 
vestedby opération of law "with the title of the bankrupt" to ail 
"propfelty transferred by him [the bankrupt] in fraud of his cred- 
itors," and to ail "property which prior to the filing of the pétition 
he could by any means hâve transferred, or which might hâve been 
levied upon and sold under judicial process against him." It was 
held by the writer of this opinion in Re Burka (D. C.) 104 Fed. 
326, that by the true interprétation of this last-mentioned section 
title is vested in the trustée to ail property or rights of property of 
the bankrupt which existed at the time of the filing of the pétition 
against ,hijii. By express provision of this section there is also 
hkewise yested in the trustée the title to ail property transferred by 
him in, fraud of his creditors. 

Section 67, subd. "a," provides that : 

"Claims ■which for want of record or for other reasons would not hare 
been valld liens as against the claims of the creditors of the bankrupt 
shall rlot De liens against his estate." 

From the foregoing provisions of the act, it in our opinion clearly 
appears that, the institution of proceedings in bankruptcy amôunts 
to an efife.ctwal séquestration for the benefit of ail his creditors of ail 
the property of the bankrupt, including property transferred by 
the bankrupt, before proceedings were instituted, in fraud of his 
creditors, By such a proceeding the creditors "are using the courts 
of law, and their processes for the collection of their debts," and 
the creditors thereby make an effectuai seizure of the property of 
the bankrupt within the true meaning of the décisions of the su- 
prême CQurt of Nebraska hereînbefore referred to. 

Under the bankruptcy act of 1867, the assignée represented the 
bankrupt and stood in his shoes. The provisions of section 67, 
subd. *'a,^' and section 70 of the présent act are not found in the 
act of 1867. Accofdingly the décisions relied upon by counsel for 
petitioner, construing the former act, are of little aid in construing 
the provisions of the présent act. The trustée chosen under the 
act of 1898 becomes the représentative of ail creditors, and is pos- 
ses^ed ûf their rights to attack fraùdulent conveyances. It has been 
held by this court that the trustée is so much the représentative of 
ail the creditors that no appeal can be taken under the provisions 
of section 2^, subd. "a," from an order pf the district court allow- 
ing a daim df any individùal cfeditor who objected to such allow- 
ance, but that such appeal cah only be taken by the trustée as the 
représentative of ail the creditors. Chatfield v. O'Dwyer, 42 C. C. 
A. 40, ICI Fed. 797. 
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The îoregoing, in our opinion, disposes of the présent case in 
harmony with the true intent and meaning of the décisions of the 
suprême court of Nebraska. If there is any doubt about this prop- 
osition, we are of opinion that section 67, suhd. "a," of the bank- 
ruptcy act forecloses ail debate. That subdivision reads ; 

"Claims Tvhich for want of record or for any other reasons wonld not 
bave been valld liens as against the claîms of the creditors of the bankrupt 
shall not be liens against hîs estate." 

This language is direct, clear, and free of ail ambiguity, and seems 
to hâve been chosen by the lawmakers with spécial référence to 
statutes relating to fraudulent conveyances, like that of Nebraska. 
It means that any liens which would not hâve been valid, if other 
creditors had a right, before bankruptcy, to avoid the same, either 
for want of record or otherwise, shall not constitute a lien against 
the estate in bankruptcy. This section fuUy comprehends the claim 
of the petitioner and prevents the assertion o*f any lien by it against 
the bankrupt's estate. 

The judgment of the district court disallowing the claim is accord- 
ingly approved, and the pétition is dismîssed. 



PBTERSON V. NASH BROS. 

(Circuit Court of Appeals, Bighth Circuit. November 4, 1901.) 

No. 1,541. 

1. Bankruptcy— Time for Taking Appeal— Date op JunoMENT. 

A Judgment of a court of bankruptcy allowlng or rejeeting a claim Is 
presumptively rendered on the date of its filing with the clerk, and the 
10 days for taking an appeal under Bankr. Act 1898, § 25a, begln to run 
from that tlme, notwithstandlng the order bears an earller date.i 

2. SAMB — StJRRBNDER OF PREFERENCES — NeW CREDITS. 

Bankr. Act 1898, § 60c, whlch provides that "If a creditor bas been 
preferred, and afterward In good falth gives the debtor further crédit 
■without security of any klnd for property whlch becomes a part of the 
debtor's estate, the amount of such new crédit remaining unpald at 
the tlme of the adjudication In bankruptcy may be set off against the 
amount which would otherwise be recoverable from him," entltles a 
créditer who cornes wlthin its provisions to set offl the amount of such 
new crédits against the amount he would otherwise be required by sec- 
tion 57g to surrender before provlng bis claim, and is not limited in its 
application to cases where the trustée sues to recover the préférences. 
8. Samb— Préférences— Partial Paymbnts and New Crédits. 

Query, whether a creditor who sells merchandlse to his debtor on 
crédit, and who, whlle the latter Is insolvent, and wlthin four months 
prier to his bankruptcy from tlme to tlme reeelves payments on account 
in the usual course of business, and without knowledge of the insolvency, 
but during the same tlme in good falth makeg further sales on crédit, the 
effect of ail the transactions belng to increase the indebtedness to him, 
and to correspondlngly Increase the debtor's estate, can be consldered as 
having received a préférence wlthin the meaning of Bankr. Act 1898, 
§ 60a, or whether the transactions should be consldered as an entlrety, 
and as creatlng an Indebtedness in f avor of the creditor for the différence 
between the new crédits and the payments. 

1 Appeal and review In bankruptcy cases, see note to In re Eggert, 43 C. 0. 
A. 9. 
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Apï>éal from the District Court ofthe United States for the Dis- 
tfictifâf,MibW€Sota. 

liéy^Slf Thompson on August 11, 1899, flled her voluntary pétition in the 
district eénrtof the United States for the district pt Minnesota to be adjudi- 
cated a bauliFctpt, and waS on that day duly adjudicated as such. Subsé- 
quent!^, In due course of procédure, Nash Brqs., a corporation, the appeliee 
hereiu, presenjted Its clalm in the sum of $3,058.29 for allowance agalnst 
the bankrupt's estàte. Objections were made by the trustée to its allowance 
on the ground that Nash Bros, had received from tlme to tlme within the 
four mdnths next precedlng the flling of the pétition, and while the debtor 
■was Insplvent, certain payments on account, amounting to $2,701.10, and had 
not surrendered or ofCered to surrender the same to the trustée. The claim- 
ant, to coùnteract the effect of the toregoing faéts, which it conceded to be 
trne, made a showing before the téîeree that durlng thèse four months, at 
divers times- after the receipt by it of partial payments on account, it, in 
good falth, and In the ordlnary course of business, without any linowledge 
of the insolveney of the debtor, soid and delivered to her goods, wares, and 
nierchahdîs'e ^moiintlrig lu the aggregate tô $4,313.20, ail of which went into 
hér' sïhck. 'of èooâs; ànd enhanced its value acc'ordingly. Thls last-mentioned 
amount Is $1,612.10 in excess of the aggregate amount of claimant's receipts 
on account front», the debtor durlng the same perlod. On this state of facts 
the référée orerruled the trustée'? objection, and made an order allowing the 
clalm of Nash Bros,, so offsètting thé new crédits agalnst the preferential 
payments as to nulUfy the latter. ïhe trustée duly flled his pétition for a 
i-evlew of the action of the référée, and the same, with a summary of the 
évidence relatlng thereto, was certlfled to the district judge. The action of 
the référée was approved by hlni, and the claim of Nash Bros, established 
and allowed In the fuU sum of $3,058.29. From the order so allowing the 
same, the trustée duly prosecuted hIs appeal to thls court. 

E. J. Grever and F. C. Massée, for appellant. 
Guy C. H. Corliss (J. M. Coçhpne and G. J. Murphy, on the brief), 
for appeliee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

'A motion to dismiss this appeal on the ground that it was not 
taken within io days after the judgment was rendered by the court 
beloiw is urged: by the appeliee, and must first be disposed of. The 
record shows that the order allowing the claim of Nash Bros, is 
signed by the district judge under date Noyember 24, 1900; that it 
>vas filed with the clerk of the court Novemfeer 26, 1900; that the ap- 
peal was. taken within 10 days after November 26, but not within 10 
days after November 24. Section 25 of the bankruptcy act requires 
àh appeal from a judgment allowing or rejeçting a claim of $500 or 
ov^r to be, taken "vfj.th.in ten days after the judgment appealed from 
has been rendered-" The record f^ils to disclose where the order so 
signed by the judge was between the 24th and 26th of November. 
Presutaably, it waS in his possession, unannoUnced and urtpublished, 
and still subject to'his considération and détermination. In the ab- 
sence of a showing to the contrary, it must be held that the first an- 
nouncement of the judgment was when the order was handed to the 
clerk,and by him filed, and this would be the date of its rendition, 
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within the meaning of section 25, supra. The motion to dismiss this 
appeal must accordingly be denied. 

This conclusion nécessitâtes a considération of the case on its 
merits. Section 57g of the bankruptcy act approved July i, 1898, 
provides that a creditor who may hâve received a préférence cannot 
secure an allowance of his claim against the estate of a bankrupt 
without first surrendering the préférence. Section 60 enacts that 
such a transferby an insolvent of any of his property as will hâve 
the effect of enabling any one of his creditors to obtain a greater 
percentage of his debt than any other of such creditors of the same 
class shall be deemed a préférence. The payment by an insolvent 
debtor of money due to a creditor is universally held to be a transfer 
of property, within the meaning of section 60, supra. Section 6oc 
enacts as follows : 

"If a creditor has been preferred and afterwards. In good faith, gives 
the debtor further crédit without security of any kind, for property which 
becomes a part of the debtor's estate, the amount of such new crédit remain- 
Ing unpaid, at the tlmé of the adjudication in banisruptcy, may be set off 
against the anaount which would otherwise be recoverable from him." 

It is conceded in argument that the facts disclosed in this record 
bring Nash Bros.' claim fairly within the compréhension of section 
60C, provided the word "recoverable," there employed, is not Hmited 
to a claim recoverable by the trustée as provided in the immediately 
preceding subdivision "h" of section 60. That subdivision authorizes 
the trustée to recover from a person who may hâve received a pay- 
ment within four months before the filing of the pétition the amount 
of such payment, provided the person receiving the same had reason- 
able cause to believe that it was the intention of the bankrupt in mak- 
ing such payment to thereby give him a préférence. The contention 
of the appellant is that section 6oc authorizes the ofifsetting of crédits 
given to an insolvent debtor during the four months preceding the 
filing of his pétition from the amount which might be recovered from 
the creditor if he had knowingly received a préférence as con- 
templated by subdivision "b," and compelled the trustée to resort 
to a suit for its recovery, and does not authorize the offsetting of such 
crédits when the creditor concèdes the receipt of preferential pay- 
ments, and recognizes his obligation to surrender the same as con- 
templated by section 57, subd. "g." This interprétation seems to us 
to place a premium on acts of obstruction, and to punish him who 
voluntarily aids and assists in the proper and légal administration of 
the bankrupt's estate, and ought not to be adopted unless impera- 
tively required by the language of the act. It is argued that because 
the word "recoverable" in subdivision "c" is used in immédiate con- 
nection with the scheme for recovering from an intentional wrong- 
doer found in subdivision "b," that it must be Hmited to that kind of 
a recovery, and that it afïords no authority for offsetting crédits, 
except in cases where such a recovery is had. This, in our opinion, 
is a narrow and unwarrantable view to take of the législation of con- 
gress. The circuit court of appeals for the Seventh circuit had 
occasion to consider the same question in McKey v. Lee, 45 C. C, A 
127, 105 Fed. 923. It is there well said: 
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"There Is iiothlng itf iBe «iQplojTnent of ïhe woffl 'recoverable' that forces 
such an Interprétation. The prlmary définition of the Word is to 'regain,' to 
'get back aigain.' Cçftt pict. -^iiythlng Is, 'recoverable' when It Is suscepti- 
ble of being 'regalnea,' 'gottenba'ck.' Thelàw provides alternatlvely for tlie 
regalning of'the. preferenttal pa/nifentS iîy the trustée, flrst, by vlsiting the 
credltor wlth thé danger of a penalty, — the dlsallowance of any portion of his 
claim; and, secondljiMn case of the knowlng credltor, the right upon the 
part of the trustée to bring a fuit In elther case the payments are gotten 
back, there Is a recçyery, ai^d in both, Vhether under stress of the penalty 
or by virtue of a suit, It is thè lâw. that makes them recoverable. Such 
Interprétation compassés the rëÉsonàble purjtôise of the provision. It léaves 
the estatê, unlmpalred, for the property of the credltor coming Into the 
debtor's eStatie 1» presui^ably the équivalent of the money value at v?hich 
It was purçhaped. It in substance, simply cancels the effect of the préfér- 
ence to thé erient only that suCh presference no longer barms the interests 
of the other credltors." ' 

We entirely agrée with this exposition of the meanin^ of the word 
in question. This interprétation is'also in full harmony with the 
fundamental principle of thebankruptcy act, to secure substantial 
equaHty among creditors. Nâsh Bros., by delivering merchandise 
to the debtbr within four imonths next precediiig the institution of 
proceedings in bankruptcyjby her, and extending crédit to her there- 
for, and doing this in the orditjary course of business without knowl- 
edge of insolvency, in good faith enhanced the value of the debtor's 
estate, and whjle so doing in Ijke good faith received payments on 
gênerai account for an amOunt less in the aggregate than the value 
of the merchandise delivered to her. The giving and receiving, un- 
der such circumstances, may properly enough be regarded as one 
transaction, resulting not in a preferential payment to the créditer, 
but, in reality, in the création of an indebtedness in favor of the 
creditor for the différence between the two. 

Section 6o, subd. "a," is as foUows : 

"A person shall be deemed to hâve glven a préférence if, being insolvent 
he bas procured or snffered a Judgment to be entered against himself in favor 
of any person, or made a transf er of any of his property, and the effeet of 
the enforcement of such Judgment or transfer will be to enable any one of 
his creditors to obtain a greater percentage of his debt than any other of 
such creditors of the same class." 

This provision, it seems, does not make the transfer of property 
(which includes the payment of money) by an insolvent debtor, in and 
of itself, a préférence. It must be so done that the effeet of the 
transfer will be to enable one creditor to obtain a greater percentage 
of his debt than any other creditor of the same class. To make this 
provision of the act effectuai in cases like that under considération, 
as well as to administer the whole act broadly and comprehensively, 
to the ëiid that it shall resuit ia substantial and not technical equality 
amorig creditors, it should, in our opinion, be held that the provision 
for offsetting crédits, given in good faith, found in subdivision "c," 
is applicable as well where the creditor may voluntarily surrender 
his préférence as to a case \vhere he is forced to do so as the resuit 
of à suit instituted by the trustée for that purpose. 

The action of the trial court in allowing appellee's claim in full 
•is in harmony with the foregoing views, and its judgment is accord- 
ingly afïirmed. 
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In re TODD. 

(District Court, D. Vermont December 12, 1901.) 

Bankruptcy — DiscHAHGB — Frauddi,ent Intf.nt. 

That a banknipt's Interest in land is doubtful, and tliat, if It exista, It 
is, or may be, exempt as a homestead, are facts entitled to considération 
on tlie question of liis fraudulent intent in omitting to schedule such 
interest 

In Bankruptcy. On application for discharge and objections 
thereto. 

Cook & Williams, for bankrupt, 

Young & Young, for objecting creditors. 

VVHEELER, District Judge. The bankrupt's sister does net yet 
appear to owe him anything. She has not yet realized any money from 
the farn: conveyed to her to be sold subject to the mortgage. The 
bankrupt's interest is in the farm obtained for it, which she has a 
right to sell, but which, till sold, may be a homestead. Exemptions 
are to go into schedules of bankrupts, as well as their other property ; 
but that they are or are thought to be such is entitled to weight upon 
the intent to defraud, and the more so in this case, because of the 
doubtful nature of the right. The finding of the l'eferee is conclusive 
of the want of clear criminality, and of the right to a discharge, to be 
entered on payment of the fées of the spécial référence, allowed at 
$20, one-half of which is allowed as costs against the objecting credit- 
ors. 

Objections overruled, with $io costs, and discharge granted, to be 
entered on payment of $20 referee's fées on spécial référence. 



In re SWIFT et aL 

HUTCHINSON V. DEH. 

(Circuit Court of Appeals, First Circuit. December Q, 1901.) 

No. 372. 

1. Brokers— Relations to Customer— Purchase of Stocks on Margin. 

The usual relations between a broker and a customer, for whom he has 
puiTchased stock on a margin, are not those of pledgee and pledgor, but of 
parties to an executory contraet for the sale and purchase of the stock, 
under which the broker is bound to deliver the stock purchased on de- 
mand and payment of the amount due thereon, and entitled to claim pay- 
ment on a tender of the stock after reasonable notice to the purchaser. 

2. Bankruptcy— Phoyable Claims— Breach of Conthact. 

When a broker makes a gênerai asslgnment, or Is adjudged a bank- 
rupt, a demand and tender are not necessary to enable the customer to 
assert a breach of the broker's contraet; but, as an asslgnment may be 
only a temporary expédient to tide over the broker's difflculties, both 
parties may unité in regarding it as such, so that the customer may treat 
the subséquent bankruptcy as the breach, in the absence of any tender 
of performance by the trustée withln a reasonable tlme, and, thereupon, 
the custômer's damages will be determlnable as of the date of the péti- 
tion in bankruptcy. 
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8. Samb— TiMB oï" AccRUAi, OF Claim. 

It is not essential to the rlght to prove a daim agalnst the estate of a 
bankrupt that It should bave exlsted prlor to the bankruptcy, but, 
where the flling of the pétition lii bankruptcy itself opérâtes as a breach 
of an executory contract because équivalent to a refusai to perform, the 
çther party may prove his clalm for damages as one existing at the 
tlme of the flling of tbe pétition. 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. 

Freedom Hutchinson and Albert S. Hutchinson, for appellant. 
Bancroft G. Davis, for appellee. 

Before COLT and PUTNAM,, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is an appeal by a trustée in bank- 
ruptcy against an allowance of a proof of debt by the district court 
for the district of Massachusetts, sitting in bankruptcy. 105 Fed. 
493. The bankrupts were stpckbrokers, doing business at Boston, 
and the transactions oui: of which the proof of debt arose were ail 
there; so that they are governed by the law of Massachusetts as 
ascertained by the rules which the fédéral courts hâve for deterniin- 
ing the laws of the several states, in accordance with section 721 
of the itevised Statutes. 

Thé creditor, Dee, was a customer of the bankrupts in their 
business , as stockbrokers. The proof of debt claims $8,367.65, alleg- 
ing, in substance, the considération to be certain shares of stock 
bought and held for Dee by the bankrupts, and for which the bank- 
rupts were accountable to him, deductïng from the value of the 
stocks $2,782.35, remaining due from Dee to the bankrupts on ac- 
count of the purchase of the stocks. The case shows that, as we 
hâve already said, Dee was a customer of the bankrupts ; that the 
bankrupts were doing business as stockbrôkers in Boston, and fol- 
lowed the usual practices of broker? in buying stocks for their cus- 
tomers and carrying the same on margins; that Dee had on several 
occasions deàlt in stocks with the bankrupts ; and that the bankrupts 
had at times pledged some or ail of the stocks purchased on Dee's 
orders with various banks as collatéral for loans, though whether 
such pledges wére with Dee's consent .or knowledge the record does 
not disclose. It also appears that while the pétition in bankruptcy 
was filed by the bankrupts on April 6, 1900, foUowed by an adjudi- 
cation on May 7, 1900, the bankrupts, on December 27, 1899, made a 
voluntary assignment for the benefit of their creditors, and at the 
same time prepared and gave notices thereof to their various cus- 
tomers; and that on or about J^nuary 10, 1900, one of the bank- 
rupts wrote a letter to Dee, alleging that there were prospects of a 
favorable settlement; and that on January 15, 1900, Dee replied as 
follows: 

"Houghton, Mlch., jan. 15, 1900. 

"(Personal.) 

"Mr. B. d. Hodges, 53 State Street, Boston, Mass. — Dear Mr. Hodges: I 
have your favor of the lOth, and tidte -what you say about the prospects of 
favorable settlement, although you at the same time speak rather doubtfui 
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as to the probable ontcome, and that it may be a long pull, whlch is not the 
most encouraging; but I suppose we wlll bave to walt, whether It la to be 
long or short pull. Hoping things will corne out as well as you expect, I 
remain, 

"Yours, truly, James K. Dee. 

"Ans. Jan. 18/00." 

The record does not give either a copy or the substance of the 
answer of January i8th. 

Dee never became party to the assignaient. 

The proof of claim was sent to a référée, and the parties appeared 
before him, and snbmitted only one issue; that is to say, whether 
the date of the vokmtary assignment or that of the commencement 
of proceedings in bankruptcy govern in determining the value of 
the stocks, and therefore the amount of the proof to be allowed. 
Their value at the time of the assignment was less than their value 
at the time of the fîling of the pétition in bankruptcy. The district 
court accepted the later date, thus giving Dee the larger sum. Con- 
sequently the trustée appealed, and it is this appeal which we now 
hâve under considération. 

The parties hâve attempted to shift before us somewhat from 
the positions which they took below, but the attempts prove to hâve 
been in vain. On the one hand, it is claimed by the trustée that if 
Dee's position is correct, to the efïect that the value is to be assessed 
as of the time of the commencement of the bankruptcy proceedings, 
there was then no provable debt. Of course, if the liability of the 
bankrupts accrued as of the time of the voluntary assignment, this 
proposition does not become pertinent, because the claim would 
hâve been perfected a long time before the bankruptcy proceedings 
were commenced; but, even if not so, it is not tenable, as we will 
see further along. 

On the other hand, the creditor claims that, if the trustée prevails 
on appeal, the rule of Galigher v. Jones, 129 U. S. 193, 201, 202, 9 
Sup. Ct. 335, 32 L. Ed. 658, applies. This is, in efïect, that, on a 
default by a stockbroker in failing to deliver, the rule of damages is 
to be determined according to the highest intermediate value be- 
tween default and a time after the purchaser receives notice thereof 
reasonably sufficient to enable him to replace the stock. In the 
court below, however, the creditor made no proposition of this 
character, and no évidence or finding has been called to our atten- 
tion as to what would hâve been a reasonable time within which to 
replace the stock, or as to the précise time between the assignment 
and the commencement of proceedings in bankruptcy at which the 
highest market value' existed. In any event, we are justifîed in 
holding each party to the position he took below. 

In order to understand correctly those positions, it is necessary 
to détermine the nature of the relations between a stockbroker and 
his customer under the circumstances of the case at bar. The 
hearing in the district court, and also that before us, raised questions 
whether such relations are those of pledgor and pledgee or of par- 
ties to an executory contract to deliver stock. If they had been 
strictly those of pledgor and pledgee, with ail the conséquences in- 
volved in the law of pledges, there would hâve been a question of 
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Conversion and of the rule of damages with référence to the time 
thereof. ï^he proof of debt excludes any such rule of damages. 
Moreover, the law, with its modifications arising out of the usages 
governing the relations of stockbrokers to their customers, leaves 
nô practical question of this nature. 

It seems to be settled in Massachusetts that the relations between 
thé partieé in this case were, in no sensé, properly those which exist 
between pledgors and pledgees. In Wood v. Hayes, 15 Gray, 375, 
378, transactions of the character at bar are said to stand on the 
footing of a contract to deliver so many shares on the payment of 
so rtttch liioney. There was much discussion before us, and in the 
district court, whether or not this rule is peculiar to Massachusetts ; 
but it is so only in name, and not in substance. The courts in New 
York use somewhat qualified language, and nominally describe the 
relations as those of pledgors and pledgees ; but the substantial con- 
dition îs the same there as in Massachusetts. In Caswell v. Putnam, 
120 N. Y. 153, 24 N. E. 287, in which there was a claim by a cus- 
tomer against stockbrokers for the alleged conversion of shares of 
corporation stock, purchased by them for the customer, it was held 
thàt, the brokers should hâve been allowed to prove that they had on 
hand, or under their control, a sufiicient amount of the stock of the 
class in question to meet a demand by the customer for the amount 
which the brokers were carryîng for his account. The practical 
condition of the law in New York is clearly explained in Douglas 
V. Carpehter (Sup.) 45 N. Y. Supp. 219, 220, where, speaking of 
stockbrokers, it is said : 

"Their duty was to keep on hand, or under their control, either the securl- 
ties o£ the défendant [that is, the customer], or a like klnd and amount of 
securlties, and to hâve them In such situation that the défendant, by paying 
the amount due by hlm thereon, could at once at any time obtaln them." 
"So long as they did this, the f act that they used the secin-itles while in their 
possession, awaiting rédemption by the défendant, would not amount to a 
conversion thereof." 

This is more fully stated by Patterson, J., in lus concurring opin- 
ion, begînhing at page 222. Of course, such propositions are 
wholly inconsistent with the i-elations of pledgor and pledgee, ac- 
cording to their proper understanding. Further authorities are 
cited in Gook, Corp. (4th Ed.), in the notes to section 469. We 
accept the law as well settled, alike by local usage in Massachusetts, 
where the dealings took place, and by the implied necessities of 
public transa-Ctions in stocks, as well as by gênerai acquiescence and 
soupd sensé; that the ordinary relations between stockbrokers and 
their customers are executory for the sale arid purchase of stock. 
We hâve, therefore, to deal with an agreement by which the bank- 
rupts botind themselves to deliver certain stocks to Dee on pay- 
ment of the balance due from liim to them, and by which also the 
bankrupts. wèré entitled, on reasonable notice, to tender the stocks 
to their customer and claim like payment. But néither party ful- 
fîlled the ordiiiâry conditions applicable to such relations. Neither 
made a demand or tender. Co'risequently, according to the ordinary 
rules of law, no cause Of action airose in favor of either party against 
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the other. The position is one, therefore, to be solved by the law 
itself. The case has no relation to any question of the rights of 
either party, or the représentative of either, including the trustée 
in bankruptcy, to make a demand and tender at any time, either prior 
or subséquent to a voluntary assignment or the beginning of pro- 
ceedings in bankruptcy. Whether a demand and tender made after 
such an event would hâve laid the foundation for a provable claim, 
or for one which would havé been discharged by bankruptcy, we 
need not détermine, although it seems settled that, if an uncom- 
pleted contract of purchase and sale appears to be to the advantage 
of an estate, the trustée may, within a reasonable time, perform 
what the bankrupt should hâve performed, and thus secure the 
benefit to corne therefrom. Whatever may be the condition in a 
case of bankruptcy, it is' certain that no resuit which we will reach 
in this case will establish that any stockbroker can, by making a 
voluntary assignment for the benefit of his creditors, force his cus- 
tomer to any précise date of liquidating his account, although, of 
course, he may, by virtue of the assignment, withdraw his présent 
assets from the customer, unless he assents to the assignment, leav- 
ing his customer to make a demand and tender at some future time, 
and to hold for future developments the claim thus established. 

As we hâve already said, the solution of the proper relations of 
the parties in this case growing out of the assignment, or out of the 
filing of the pétition in bankruptcy, is fîxed by the law ; and the 
simple rule, based on fundamental principles, and traceable in the 
text writers and décisions of the courts for fuUy a century, must be 
applied, to the eflfeCt that, "where a man has disabled himself from 
performing his contract, it is unnecessary to make any request or 
demand for performance." Chit. Cont. (iith Am. Ed.) 1073. This 
rule was stated and applied in the reports as early as 1819, in New- 
comb v. Brackett, 16 Mass. 161, 166, where it was said that the défend- 
ant had conveyed to a stranger land which he had promised to con- 
vey to the plaintifï, and that thus he had excused the plaintiff from 
making a tender, and entitled liim to damages for breach of contract. 
It was also laid down in the broad language of Chitty on Contracts, in 
Lovell v. Insurance Co., m U. S. 264, 274, 4 Sup. Ct. 390, 28 L. Éd. 
423. Indeed, it is such an ancient rule, and so universally recognized, 
as to need no citation of authorities to justify its application in this 
case, where, as we hâve said, neither party has donc any act ordinarily 
necessary to entitle him to enforce the contract; or recover damages 
for its breach, but each has left the mutual relations to be worked out 
by the law. 

Thèse propositions may be made somewhat clearer by comparing 
the position of a banker with that of a stockbroker. A banker has 
not, ordinarily, on hand sufficient funds to meet the checks of ail his 
depositors if they should ail draw simultaneously, and he is not ex- 
pected to do so. A like rule applies to stockbrokers. In the one 
case as well as in the other, so long as either remains solvent, he is 
presumed to be able to meet his contracts; and no action can be 
maintained against a banker by a depositor without first drawing a 
check or making some other proper demand, nor, in the case of a 
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st9<;kbroker, without, a te,nder by his customer of the balance due him, 
and;?, demaDd bf his stock. On the other hand, when either has 
madea voluntary assi|;njnent for the benefit of, creditors, or gone 
i^ito bankruptcy, or, perhaps, wheri he has committed some other 
notorïous act of insolvency, he has parted with the control of his 
assets, and the law assumes, as is the fact, that his abihty to perform 
his contraçts has terminated, and that a demand and tender would 
be futilç,^ and, ordinarily, an action may at once be brought. AU 
this, pf course, is subject to the rights, which we hâve already stated, 
of a trustée in bankruptcy, or other représentative of an insolveht, 
to rehabiUtate the contract within a reasonable time, if it is for the 
interest of th.e estate so to do. Thèse are the simple principles which, 
in the absence, of a demand or teiider by either party, the law neces- 
sarily applies to the case at bar, and the oply doubt is whether the 
disenabling pf the presept bankrupts to perform their contract arose 
at the time of the voluntary assignment or out pf the proceedings in 
bankruptcy. 

Dee calls our attention to Bryan v. Be.rnheimer, l8i U. S. i88, 21 
Sup. Ct. SS7, 45 L. Ed. 814, and maintains that, in view of that dé- 
cision ai^id of the subséquent bankruptcy, the assignment in this case 
was not effectuai. It probably will be sufificient to observe that the 
question whether the necessity of a demand is obviated by the law 
is not disposed of by any such refinements. Whatever the nature 
of the act of the party who is to perform, if it renders it in fact im- 
practicable for him to do so, it is probably sufficient on this topic. On 
the other hand, the appellant maintains, not only that thëre was an 
assignment for the benefit of creditors, but that ail the stocks which 
the bankrupts had agreed to deliver, or could hâve delivered, of the 
classes tp which he was enijitled, weresold out immediately thereafter 
by the bànkers to whom they were pledged, and were thus eflfectually 
put beyond the reâch of the brokers. We need not, however, con- 
sider further any of .thèse propositions, nor consider further in any 
way the effect of the voluntary assignment, because the correspond- 
ence which we hâve already cited makes it clear that both the bank- 
rupts and Dee in efïect agreed to regard the assignment as not 
définitive, and that each held everythirigin abeyance until the décisive 
blow was struck by the proceedings in bankruptcy. In this particu- 
lar we agrée that the niatter was well expressed by the référée, in 
substance, that voluntary assignments are frequently resorted to as 
expédients tptide dçbtors over their difficulties, and intended to be 
merely temporary, that the letters referred to indicate that this case 
falls within that observation, and that the parties waived for the time 
being insistence on the performance of the existing contraçts. There- 
fore the rights of the parties, as fixed by the law, necessarily relate 
to the bankruptcy proceedings. > 

This leayes only one question which was raised before us. In 
view of Viha.i we hâve stated of the, position of the parties in the dis- 
trict court, it .may well be doubted whether it is properly raised ; 
nevertheless, we may well not overlook it. It is maintained that, 
unless the voluntary assignment operated to ripen the claim, it was 
not. ripened in season to become provable. With référence to stat- 
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utes of bankruptcy, there are contingent demands, and also engage- 
ments of such a character that it remains uncertain whether they will 
give rise to an actual liability, and as to which there are no means 
of removing or valuing thë uncertainty by any calculatioh. Each 
class is sufficiently described in Riggin v. Magwire, 15 Wall. 549, 
21 L. Ed. 232, without referring to other authorities. Under some 
bankruptcy statutes, provision was made for liquidating the présent 
values of contingent debts and contingent liabilities, for provable 
purposes. Rev. St. § 5068. But the présent statute does not ex- 
pressly provide any machinery for that purpose. It provides, without 
apparent restriction, for proof of debts founded on contracts, express 
or implied, and also, in a gênerai way, for liquidating uhliquidated 
claims ; but, in the absence of any express provision for contingent 
engagements, including those for property to be delivered on demand 
and payment of purchase money, there seems to be some difïiculty 
in applying the statute. However, we tieed not go into the trouble- 
some questions that are raised by this omission, because we hâve al- 
ready seen that in the case at bar the proceedings in bankruptcy ren- 
dered unnecessary a demand and tender, and, like the great mass of 
matters afifected by such proceedings, we must hold that this proof 
of debt relates to the time when they were commenced. From that 
time the stocks in question were put beyond the power of the stock- 
brokers to deliver efïectually. The contract ripened simultaneously 
Vs'ith the beginning of the proceedings in bankruptcy, as the consé- 
quence thereof in connection with the adjudication which followed. 
Of course, as everything related back to the filing of the pétition, 
the ripening of the claim did not occur before it was fîled, nor after- 
wards, but simultaneously with it, as already said. Consequently, by 
necessary efïect, there was created and existed, when the proceedings 
commenced, a provable claim. Whether Dee had the option of with- 
holding his claim and ripening it by a demand subsequently, — -a mat- 
ter to which we hâve already referred, — he waived that option by 
his proof of debt, and he thus elected, as he had a right to do, to 
assume that demand and tender had been rendered unnecessary, and 
to liquidate his claim accordingly, subject to the right of élection on 
the part of the trustée to rehabilitate the contract which we hâve 
already referred to, but which is of no importance in this case, as 
no such right was exercised. 

The trustée maintains that the form of proof prescribed by the 
suprême court requires that it should state that the debt proved ex- 
isted "at and before the filing" of the pétition for adjudication of 
bankruptcy ; but, in view of the statute, this must be construed, as is 
commonly done, to give such eflfect to the word "and" that it may 
read either "or" or "and," as circumstances may require. That part 
of the présent bankruptcy act which describes what debts may be 
proved does not repeat at ail points the words "owing at the time of 
the filing of the pétition," but it is impossible to consider it other than 
as though it did thus repeat them. There can be no question that it 
is sufBcient if the debt existed at the point of time of the filing of the 
pétition in bankruptcy. 
112 F.— 21 
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The japp^llatit relies also on à çlass of cases 6f which Ex parte 
Halliday, 2 De Qex, J. & S. 312, is oné. This was decided in 1865, 
and it w^s shQt;^Iy âfter followed bysom'e other décisions, which. re- 
àffirmed it. i^'àiii,^ of them càn be accepted unless in the light of the 
later décisions, 'which ann6unced;the rule of the right to rehabiUtate 
to which we hâve rèfeirred, and which so limited Ex parte HalUday, 
and dther casés of: thàt class, thât the latter must be regarded as 
mefély holding that an agreed vendor cannot, immediately on the 
bahkruptçy of the pur chasef, sell but the merchandise under contract, 
withotit giving the trustée a reasonàble opportunity to complète the 
purçh^se if he desires. Indeed, ail the late authoritative décisions 
in Éhgland state the law as we hâve sriven it. If they hâve net used 
the same terms as used by us, it is merely because they approach the 
subjèçl from a différent standpoint. Evidently the master of the 
roUs, then Sir George Jessel, toolç this view of the law in Re Northern 
Countiës of England Fire Ins. Co., 17 Ch. Div. 337, 341, decided in 
1880, whére he said : 

"No doubt a man wlth whom a contract bas been entered into may, in 
certain cases, treat a déclaration of insolvency, or an adjudication in banlt- 
ruptcy, bf the other party to the contract as a refusai to perform the con- 
tract, and may, at his élection, treat it as a breach of contract." 

In that particular case, which related to a fire policy, it was held, 
under the spécial provisions of the English statute in question, that 
the holder of the policy might prove for the full amount of a loss 
covered by it, which occurred after winding-up proceedings had been 
commenced. It was explained that the proceedings were, for ail the 
purposes of the case, the same as proceedings under the bankruptcy 
acts. Nevertheless, the expression of the master of the rolls which 
we haye cited, in connection with what else appears, leads to the 
conclusion that he had no doubt that, independently of spécial statu- 
tory provisions, the contracting party, in this case the holder of the 
policy, was entitled to elect to treat it as terminated by the beginning 
of the winding-up proceedings, and therefore as furnishing a provable 
claim thus simultaneously created. 

In Ex parte Stapleton, 10 Ch. Div. 586, 590, decided by the court 
of appeal in 1879, with référence to the rights of an agreed vendor of 
goods àgainst an agreed purchaser who became bankrupt, it was 
again said by Sir George Jessel, also then master of the rolls, re- 
ferring to the effect of a déclaration of the purchaser that he had 
parted with ail his property, and was unable to pay the price 
agreed on: 

"Of course, that would not affect the right of the trustée in the liquidation 
to elect to fulflU the contract on paying the priée in cash, provided that he 
does so wlthin a reasonàble time. But, if he does not do that, I thlnk that 
thé vendor is entitled to treat the contract as broken, withont making any 
tender of the goods to the trustée." 

Practically, this language of Sir George Jessel is found in that 
portion of section 759, Benj. Sales (7th Am. Ed.), which was written 
by thé editors of the last previbus English édition; and exactly the 
same language is found in Williams, Bankr. (7th Ed., 1898) 196, this 
being the most conclusive authority on the présent condition of the 
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law in England. It is to be noticed that what is thus satd expressiy 
States that a tender is unnecessary, which could not be unless ren- 
dered unnecessary by the légal effect of bankruptcy proceedings, on 
the rule which we hâve explained. 

The whole case is substantially summed up in the language of 
Mr. Justice Bradley, referring to a life Insurance company which had 
gone into hquidation, in Carr v. Hamilton, 129 U. S. 252, 256, 9 Sup. 
Ct. 295, 32 L. Ed. 669, wherein he appHed substantially the same 
practical rule as was applied in Re Northern Counties of England 
Fire Ins. Co., ubi supra, and said: "By that act the company be- 
comes civiliter mortuus, its business is brought to an absolute end, 
and the policy holders become creditors to an amount equal to the 
équitable value of their respective policies, and entitled to participate 
pro rata in its assets." 

On the whole, we are of the opinion that the décision of the dis- 
trict court was correct. 

The decree of the district court is aiSrmed, and the costs of appeal 
are awarded to the appellee. 



In re MAÇON SASH, DOOE & LUMBBR CO. 
(District Court, S. D. Georgla, W. D. December 6, 1901.) 

1. Cbeditors' Bill— Insolvency Procbeding. 

A proceeding In the form o( a creditors' bill, filed In a court of that 
State, under sections 2716-2722, inclusive, of the Code of Georgla, wlth 
the averments and prayers essential under those sections, is an Insol- 
vency or state bankruptcy proceeding. 

2. Samb. 

Kyan v. Kingsberry, 14 S. E. 605, 88 Ga. 389, and Corner v. Coates, 69 
Ga. 495, cited and approved. 

8. Bankruptcy— Pbeferbncbs. 

The character of a proceeding in court may be tested by what can be 
aecomplished under It, and since the banliruptcy act of 1898 has been 
in opération It is incompétent for a lien creditor of a banknipt to so use 
his Tien in the state court as to support a state Insolvency proceeding, 
and distrlbute the assets of the bankrupt accordlng to the prloritles and 
préférences flxed by the state law, and thus supplant and nullify the 
uniform System provlded by the national bankruptcy act. 

4. Samb— CoNTEMPT. 

When a custodlan, who has no Personal interest, after fall hear- 
ing by the bankruptcy court, refuses to surrender any of the assets 
of a bankrupt to the marsbal when so ordered, upon the pretense he has 
a right to hold a part, he is not entitled to discharge from contempt pro- 
ceedings, even on habeas corpus, until he surrenders that to which he has 
no claim. Tinsley v. Anderson, 18 Sup. Ot 805, 171 U. S. 101, 43 L. Ed. 
41, cited. 

6. Same— Suspension of State Laws. 

The bankruptcy or Insolvency laws of a state are suspended by the 
enactment of a uniform System of bankruptcy, and proceedings under 
such insolvency laws, commenced after the passage of the bankruptcy 
act, are ipso facto null and void, and the appointment of a receiver by 
a state court to administer the assets under such insolvency proceedings 
Is a nuUity, and may be so held in any court when it becomes materlal 
to the interest of parties to conslder it 
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6, JUBISDICTION— COMITT, 

Comlty cannot coHfer Jiirisdlction, and its exercise cannot Impart 
yMldity to ordera and decrees wbicb are In themseWes null and void. 

(Syllaljus by tbe Court.) 

John R. L. Smith, for petitioning creditors. 
Dessau, Harris & Harris, for T, J. Carling. 

SPEER, District Judge. The argument in this cause has taken 
a very wide range, and has beeh accorded the attention properly 
due to the importance of the controversy, and the professional ac- 
complishments of the learned counsel who hâve favored the court 
by the exercise of their industry and acumen. The issue, however, 
to be determined is by no means so comprehensive. Indeed, it 
seems to possess little difFicuhy, when considered in the broad light 
afforded by the clear enactments of congress and of the gênerai as- 
sembly of Georgia, and by the authoritative décisions of the na- 
tional courts in expounding the statutes of the United States, and 
of the State courts in expounding the laws of the state. 

The Maçon Sash, Door & Lumber Company is an insolvent cor- 
poration, and was engaged in the business of manufacturing. Hav- 
ing committed acts of bankruptcy, certain creditors, among them 
the Seymour Lumber Company, the Bank of Vienna, and the Citi- 
zens' Bank of Cordele, instituted proceedings in involuntary bank- 
ruptcy. Thèse proceedings were for a time resisted by the défend- 
ant corporation, but fînally the attorneys for the bankrupt company 
withdrew its answer, and the adjudication of the bankrupt imme- 
diately followed. The assets of the bankrupt corporation are of 
large value. They are not, however, at this time in the possession 
of any ofRcer of the bankrupt court, but are found to be in the 
custody and control of T, J. Carling. The control of thèse assets 
by Mr. Carling not being satisfactory to the creditors of the Maçon 
Sash, Door & Lumber Company, who instituted the proceedings 
in bankruptcy, they hâve brought their pétition conformably to 
clause 3 of section 2 of the bankruptcy act of 1898, and hâve obtained 
an order that the marshal of this district take possession of the 
assets for their préservation. The order was granted, and applica- 
tion made to Carling to turn over the values of the bankrupt com- 
pany in his hands. This he declined to do, and in brief informed 
the marshal that he held thèse assets as the. receiver of the honor- 
able the superior court of Bibb county, and that he was directed 
by that honorable court to appear before tWs court, and make re- 
spectful answer, and show caûèiè why he ought not to be reguired 
to turn bvèr the assets in question, as had been demanded of him. 
This action on the part of Mr. Carling having been reported to 
the court, he was, upon appropriate pétition and by appropriate 
order, afforded the opportûnity to conform to the instructions of 
the hono?'al3le superior court, j^nd show cause hère as aforesaid, and, 
in case of his ï|àilure to do sb, also to show cause why attachment 
should not be issued against him for refusing to surrender the prop- 
erty of the bankrupt. 
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The cause shown by the respondent consists of a certifiée! copy 
of a proceeding in the superior court of Bibb county, with various 
decrees and orders therein passed by the Honorable William H. 
Felton, judge of the superior court, which proceeding was brought 
by the Exchange Bank of Maçon against the Maçon Sash, Door & 
L,umber Company, as an insolvent corporation. This bill was filed 
long after the passage of the bankruptcy enactment of 1898. It is 
an attempt to utilize, for the distribution of the assets of the insol- 
vent corporation, the state bankruptcy System, which was enacted 
in 1880 and 1881, and has been from time to time amended since 
then. This may be found in Code Ga. (§§ 2716-2722, inclusive). 
This act provides: 

"In case any corporation net municipal, or any trader, or firm of traders, 
shall fail to pay, at maturity, any one or more matured debts, payaient of 
wliich has been properly demanded of such debtor, and by him refused, and 
shall be Insolvent, It shall be In the power of a court of equity, under a cred- 
itors' pétition, to which one or more creditors, representing one third In 
amount of the unsecured debt of such insolvent corporation, trader, or finn 
of traders, Tchose debts are matured and unpaid, shall be necessary parties, 
to proceed to collect the assets, real and Personal, including choses in action 
and money, and appropriate the same to the creditors of such trader, flrm of 
traders or corporation." 

By section 2717 it bestows equity powers upon the chancellor. 
By section 2718 it defines who may be parties. In subséquent sec- 
tions it provides for the method of distribution of assets. It makes 
allowance for the défendants' support pending the proceedings, de- 
fines the insolvents who shall be afïected by the act, among them 
corporations and manufacturers manufacturing articles to the ex- 
tent of $5,000 per annum, and in the concluding paragraph (2722) 
it déclares it shall be in the power of the chancellor in his final judg- 
ment in the cause to express the opinion, if the facts authorize it, 
that from the facts as they hâve transpired during the progress of 
the cause the défendant has entirely and fairly delivered up his 
assets for distribution under the law, and to recommend to the cred- 
itors of the défendant that they release him from further liability. 
The title of this chapter of the Code is "Insolvent Traders." It is 
the insolvency law which has been provided for persons of this 
class by the gênerai assembly of the state. It is upon this bill in 
the superior court, based upon this insolvency law of the state, 
that the respondent relies as cause why he should not be ordered 
to surrender assets of the bankrupt corporation to the proper ofîV 
cer designated conformably to law by the bankruptcy court. 

It is, however, insisted with much earnestness by the learned 
counsel for the respondent that this insolvency System of the state 
was not in its nature an insolvency or bankruptcy act, and there- 
fore not analogous to a bankruptcy proceeding, which will be under 
the uniform authorities suspended and superseded by the national 
bankruptcy law. This proposition would be of the utmost im- 
portance if it could be accepted as true. Unfortunately, however, 
for the learned counsel who propound it, the suprême court of the 
state, in construing this very enactment, has made more than one 
deliverance which settles its character, and which is altogether in 
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conflict with this contention. In the case of Ryan v. Kingsberry, 
88 Ga. 389, 14 S. E. 6ps, that accomplished jurist, Justice Samuel 
Luippkin, in rendering the opinion of the court, déclares : 

, "In the case of Corner v. Coates, 69 Ga. 495, Chief Justice Jackson quite 
aiiily refers to the ,|n90lvent traders' act as putting a trader în bankruptcy 
and i*eliévlng bto frdm past debts as far as state législation can do so." 

This expression of Chief Justice Jackson is quoted with approval, 
Justice Ijumpkin remarking: "The act does in many respects re- 
semble the bankrtjptcy acts of congress." 

When we refer to Corner v. Coates, supra, we find an extensive 
discussion pf this act, and an authoritative construction, which, it 
is superfîuous to say, is binding upon the courts of the United 
States. Quoting the first section, Chief Justice Jackson, on page 
493i 69 Ga., remarked : 

"The first section seems to contemplate the trader engaged In his avoca- 
tioû or trade at the time the creditor would bring him into a sort of bankrupt 
court, shul up his business, ànd admlnlster his assets." 

It will be observed that this applies as well to an insolvent cor- 
poration, not municipal, as to a trader. After completing his ré- 
citals from the statute, the learned chief justice continues : 

"So that the scheme of the act evldently is to make persons, natural or 
artiâcial, who are engaged In business of certain kinds, pay thelr debts at 
maturity on demand, or on f allure thereof, if insolvent, to close up that 
business, and stop further imposition on the communlty. A penalty is put 
upon them If they fail to pay untll they beeome insolvent. That penalty I9 
that equity will seize thelr etfécts and admlnister their property while in 
Ufe. If they hâve already ceased to transact business, then the penalty Is 
pald already, and the act becomes Inopérative." 

And, concluding this line of reasoning, he adopts the construction 

quoted by Justice Lumpkin, above: 

"It is putting a trader in bankruptcy, and relieving him from past debts, 
as far as state législation can do." 

It is to be observed that this proceeding by the creditors may be 
instituted upon a simple contract debt. No lien is necessary, judg- 
ment or otherwise; no return of nuUa bona, as usual with cred- 
itors' bills, is essential. It is not a remedy which would hâve 
any standing in a court governed by the doctrines of gênerai equity 
jurisprudence. 

An analysis of the provisions of the bill filed in the superior court 
will demonstrate that it is an attempt to administer the assets of 
this bankrupt corporation. The corporation is alleged to be in- 
solvent. Its indebtedness, not only to the complainant, who brings 
the bill, but to a number of other persons who are not made par- 
ties, is set out in extenso, Judgments against it are scheduled. Its 
indebtedness on open accounts is stated, as the act requires. As 
the act requires, it is alleged that the complainant demanded of the 
défendant payment of that portion of the indebtedness which has 
matured, and that the défendant has failed to pay. The bill also con- 
tains this pregnant allégation : 

"Petltloner further submlts to the court that in the présent lamentable 
condition of the defendant's affairs the interposition of a court of equity 
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is absolutely demandeâ, both in the Interest of the petitioners as well as of 
the défendant Itself ; that in order to avoid a mnltiplielty of costly suits at 
law, and to avoid the needless sacrifice of tlie defendant's property and of 
petitioner's security, a court of equity, througli Its receiver, could so admln- 
ister and wind up tlie affalrs of said company, converting its property and 
assets into casli at ttie earliest practicable date, as to realize for ttie défend- 
ant and its credltors the largest possible price and value for its varions 
assets." 

Among the prayers is one that a permanent receiver be appointée! 
to take possession of the entire property and assets of every de- 
scription whatsoever, to administer the same under the direction 
and orders of the court, and to convert the same into cash at some 
early day for prompt distribution among its various creditors ac- 
cording to their respective priorities. A further prayer is that "ail 
the other creditors of the said défendant company be allowed to 
become parties to this proceeding, which plaintiff prays may be taken 
as a creditors' bill, for the purpose of protecting the rights of ail 
parties at interest." 

It is impossible, we think, to conceive of a bill more essentially a 
bankruptcy proceeding. It is true that there is no prayer that the 
défendant sliall be granted his discharge by the chancellor of the 
state court, but the act quoted above empowers this. It is, how- 
ever, said that this is not a bankruptcy proceeding, because there 
is but one complainant, and before the state court is authorized to 
take jurisdiction on a case of this character it requires three cred- 
itors to unité as parties plaintif! ; that is to say, that, as the bill 
could hâve no standing in the state court under the statute, it should 
be given fuU force and effect hère to defeat the jurisdiction of this 
court in bankruptcy. This contention seems to be based upon a 
misconception of the state insolvency law itself. It does not re- 
quire that there should be three parties plaintiff, but that one-third 
of the indebtedness shall be represented by the complainants. Non 
constat but that this is true with the présent bill. 

It is further contended that the bill is framed under section 2770 
of the Code, which provides for an ordinary foreclosure suit in 
equity, as authorized by the law and practice of courts, both state 
and fédéral. That section provides that "the holder of any mort- 
gage on real or personal property, or both, shall be at liberty to 
foreclose such mortgage in equity according to the practice of courts 
of equity as well as by the methods prescribed in the Code." The 
latter clause refers to the statutory method for foreclosure. But the 
contention that this is an ordinary foreclosure in equity seems to be 
wholly contradicted by the averments and prayers of the proceeding 
m the superior court. Foreclosure in equity, under the section just 
quoted, does not require any allégation of insolvency on the part 
of the mortgagor, yet hère it is alleged to be insolvent. It does 
not require an allégation that the amount due has been demanded, 
yet hère the allégation of demand is carefully made. A mortgagee 
is only concerned with his own debt ; hère the debts of many other 
creditors are set out and described. To a proceeding to foreclose 
a mortgage, other creditors, and particularly gênerai creditors, 
would be improper parties; hère the bill prays that they may be 
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allowed to become : parties. In foreclosure proceedings a mort- 
gagee is concerned onlywith the spécifie property mortgaged; hère 
the complainant in the state court, by apt averments and prayers, 
seekâ to bring in, not only the mortgaged property, but ail the other 
asç^ts not coVered by his mortgage. In a bill for foreclosure the 
nioiTtgagee has no right to concern himself with the gênerai admin- 
istration of his debtor's estate, or with the gênerai welfare of the 
debitor; .hère, with a solicitude almost paternal, the complainant dé- 
plorés the lamentable condition of the bankrupt's affairs, and in- 
sists that the interposition of à court of equity is absolutely de- 
manded, both in the interest of the défendant as well as of the plain- 
tiff. In pther words, every requisite of the state bankrupt act is 
set oui with peculiar care in the proeeeding in the superior court 
under considération, and not one of the features pointed out is essen- 
tial in à biH for ordinary foreclosure in equity, contemplated by sec- 
tion 27j'Ci! pf the Code. Thus it appears that the proeeeding in the 
state court conforms in every substantial respect to the requisites 
of the state insolvency or bankrupt législation, and this court cannot 
shut its èyes to the gênerai character of the proeeeding, merely be- 
cause it is declared to be an ordinary bill for foreclosure. The char- 
acter of a proeeeding in court is to be tested by what may be accom- 
plished under it, and it cannot be denied that the superior court of 
the state under this pleading çould administer the assets of the bank- 
rupt corporation, and distribute them according to state laws, as to 
préférences, priorities, and the like, as effectually and completely as 
might be done by the bankruptcy courts in obédience to the national 
law intended to afïect the same persons and the same subject-mat- 
ter. The conclusion is inexorable that the bill described is a state 
insolvency proeeeding, and the question to be determined is, will the 
courts of the United States permit its use to oust the jurisdiction of 
this court, and thus nulhfy the act now in opération, entitled "An 
act to establish an uniform System of bankruptcy throughout the 
United States"? If compétent in this case, it is compétent in ail 
cases. A lienholder may, in the state court, be the creator of an indé- 
pendant bankruptcy .System of his own. The resuit may be that the 
bankruptcy courts must sit idly by, and, despite the appeals of credit- 
ors, see the assets of bankrupts distributed under the state laws, 
where préférences to favored creditors are not only allowed, but 
encouraged, and practically every other purpose of congress, as ex- 
pressed in the act of 1898, confounded and set at naught. What is of 
great concejrn to the creditors before the court is the fact that the 
respondent. Carling is in possession of ail the assets of the company 
now adjudicated bankrupt. They insist in their application that for 
the préservation of thèse values the marshal should take possession, 
and, from the application and the record, the court finds this to be 
true. It may be added that the duty of Carling to surrender this 
property, particularly that not covered by the mortgage, the books 
and accounts, and choses in action, is raade imperative by the dé- 
cision in Tfnsley v. Andersen, 171 U. S. loi, 18 Sup. Ct. 805, 43 
L. Ed. 91, and he is not entitled to discharge, even on habeas corpus, 
until this is done. 
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In the détermination of this important question there are certain 
well-settled légal principles which must be considered. The first 
of thèse is fundamental, and is found in clause 2 of article 6 of the 
constitution of the United States. It provides: "This constitution, 
and the laws of the United States which shall be made in pursuance 
thereof, and ail treaties made, or which shall be made, under the 
authority of the United States, shall be the suprême law of the land, 
and the judges of every state shall be bound thereby, anything in 
the constitution or law of any state to the contrary notwithstanding." 
Clause 4, § 8, art. i, of the constitution provides "that the congress 
shall hâve power to establish uniform laws on the subject of bank- 
ruptcies throughout the United States." It must be, as we hâve 
seen, a uniform law. It must be on the subject of bankruptcies 
throughout the United States. That uniformity must extend to each 
state, and it foUows, therefore, that, if a state has enacted a bank- 
ruptcy law of its own, when congress acts, the state law must give 
way to the uniform national law. This is inévitable, because state 
laws may be and are multiform, and not uniform, and also because 
the law of congress which is made in pursuance of the constitution is 
the suprême law, when brought into contraposition to the law of the 
state. This supremacy is not inimical to the law of the state, for the 
clause of the constitution I hâve read is expressly adopted as the 
fîrst paragraph of the first section of the Code of Georgia. 

The proposition that the state bankrupt law is suspended by the 
enactment of the uniform System of national bankruptcy is as clear 
upon authority as it must inevitably be by the logic of the supremacy 
of national law. 

In the case of Tua v. Carrière, 117 U. S. 201-210, 6 Sup. Ct. 565- 
570, 29 L. Ed. 855-859, this is clearly settled. The question arose 
under the laws and practice of Louisiana. Justice Woods for the 
court quotes with approval a décision from Louisiana, in the case 
of Orr V. Lisso, 33 La. Ann. 476, v/hich declared that "the insolvent 
laws now in force in this state were in existence in 1867, when con- 
gress adopted a uniform System of bankruptcy"; and the court 
added: 'The opération and efïect of those laws were suspended 
until September i, 1878, when the gênerai bankruptcy law was re- 
pealed ;" and the suprême court holds that the insolvency law of the 
state was inoperative while the bankruptcy act remained in force, but 
that with the repeal of the bankruptcy act ail the provisions of the in- 
solvent law of Louisiana became valid and operative. 

In Manufacturing Co. v. Hamilton, a case decided in December, 
1898, which I fînd printed in that valuable publication the American 
Bankruptcy Reports [volume i, p. 39, (s. c. 51 N. E. 529)], the su- 
prême court of Massachusetts, Judge Knowlton rendering the opin- 
ion, decided the question squarely. It is thus stated: 

"The question in this case is whether this act so far superseded the insol- 
rency laws of this commonwealth from the time of its passage as to deprive 
our courts of jurisdiction to entertain pétitions for the commencement of 
insolvency proceedings filed after July 1, 1898." 

After stating the unquestionable powers of congress, the court on 
page 40, I Am. Bankr. R., and page 530, 51 N. E., states that "the 
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language is , tnaterMlly différent from that of the bankruptcy law of 
1867." The learnedgudge remarks: 

"The argument that the change la question was Intentlonal Is almost Irré- 
sistible. The act is to gp Into (ull'?orce and effect upon Its passage; tlîat is 
to say, the rlghts of ail persons in the particulars to -which the act refers 
are to be ûetermined by the act from the tlme of its passage. Among thèse 
rights Is the right to haVe insolvent estâtes settled in bankruptcy under the 
proylsjoiis of the act, includlng tiie rights to hâve the acts of bankruptcy 
affecting the settlement of estâtes determined by it (section 3), to hâve the 
rights of debtors to file voluntary pétitions, and of creditors to file involun- 
tary pétitions, determined by it (section 4), and hâve preferences and liens 
governed by the provisions of it (sections 60, 67). Thèse varions provisions, 
affecting the i-ights and conduct of debtors and creditors, are différent from 
those previously exlsting in most of the states, and perhaps différent from 
those found In the laves of any state, and they supersede ail conflicting provi- 
sions. The only saving clause [says the learned judge] affecting the juris- 
dlctlon of the state courts provides for cases comm«nced in those courts be- 
fore the passage of the act." 

As we hâve seen, the insolvency proceeding in this cause was filed 
long after that date. After stating that the proceedings commenced 
in the state court after the passage of the act are unauthorized, the 
court concludes: 

"We are of opinion that the language was chosen to make clear the pur- 
ppse of (iongréss that the new system' of bankruptcy should supersede ail 
state laws in regard to insolvency from the date of the passage of the stat- 
ute." 

This case has the high authority arising from the unanimous 
opinion of that renowned court. 

This is, hbwever, no new doctrine. In Sturges v. Crowninshield, 
4 Wheat. 122, 4 L. Ed. 529, decided in 1819, Chief Justice Marshall, 
while holding that the state had authority to establish bankrupt laws, 
declared : 

"If in the opinion of congress unifonn lavrs concerning bankrupts ought 
to be established, it does not foUow that partial laws may not exist, or that 
state législation on the subjèct must cease. It is not the mère existence 
of the power, but its exercise, whlch is incompatible with the exercise of the 
same power by the states. It is not the right to establish thèse imiform laws, 
but their actUal establishment, which 1^ inconsistent with the partial acts 
of the states." 

It is true that in two cases (Ej;:, parte Ziegenfuss [Sup. Ct. N. C] 
24 N. C. 463, and Reed v. Taylor, 32 lowa, 209, 7 Am. Rep. 180) it 
was held that the insolvency laws continue to exist and to operate 
with full vîgor until the bankruptcy law attaches upon the person 
and property of the bankrupt, and that until it is judicially ascertained 
that the petitioner is a person entitled to the benefit of the bankrupt 
law, by being adjudged a bankrupt by a decree of the court, he is sub- 
jèct to insolvency laws. Thèse cases, if acceptable, would not be ap- 
pHcable hère, because adjudication in bankruptcy is already had. 
The overwhelming weight of authority, however, is that, if suits are 
commenced under the provisions of state insolvency laws after the 
bankruptact goes into opération, ail of the proceedings in the state 
courts are nuU and void. Indeed, with regard to Ex parte Ziegen- 
fuss, supra, Mr. Gould, the learned author of the notes to 2 Kent, 
Comra. (i4th Ed.) 391, informs us that "this case has been overruled, 
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and I think very justly." In Griswold v. Pratt, 9 Metc. 16, it was 
adjudged: 

"While the bankruptcy law of the United States is in force, it destroys the 
validity of the opération of tlie state Insolyency law, even thougli no proceed- 
ing be liad under it at the time. The one System siipersedes the other, for 
they would in their proceedings be répugnant to each other." 

This conclusion would seem scarcely open to controversy, in view 
of section 711 of the Revised Statutes, which provides in express 
terins that the jurisdiction of ail matters and proceedings in bank- 
ruptcy in the courts of the United States shall be exclusive of the 
courts of the several states. It needs no elucidation to satisfy the 
mind that, if jurisdiction of a particular topic is exclusively intrusted 
to the national courts, no other courts hâve any jurisdiction with re- 
gard to it. A multitude of cases on this subject are coUected and dis- 
cussed in Manufacturing Co. v. Hamilton, note, on pages 41-44. i 
Am. Bankr. R. (s. c. 51 N. E. 529), and the proposition is sustained 
that, after the lîankruptcy act takes efifect, proceedings under in- 
solvency laws of the state, so far as they relate to the same subject- 
matter and afïect the same persons as the bankruptcy act, are ipso 
facto null and void. The récent rulings of the United States courts 
with entire unanimity sustain this proposition. In re Bruss-Ritter _Co., 
I Am. Bankr. R. 58, 90 Fed. 651 (district court of Wisconsin, decided 
by Judge Seaman, December 10, 1898); In re Etheridge Furniture 
Co., I Am. Bankr. R. 112, 92 Fed. 329 (United States district court 
for district of Kentucky, decided by Judge Barr, February 14, 1899). 
There it was also held that where, under an insolvency act, the state 
court takes possession and is administering the property, if afterwards 
an involuntary pétition in bankruptcy is filed against the assigner, 
based upon the assignment, the court of bankruptcy may and ought 
to appoint a receiver to take charge of the assigned property pending 
the filing of the pétition and the appointment of a trustée in bank- 
ruptcy. In the case now under considération the filing of thèse in- 
solvency proceedings in the state court is alleged as an act of bank- 
ruptcy. In re McKee, i Am. Bankr. R. 311. The state court in 
Kentucky held that to the extent that state statutes dealt with any 
subject of bankruptcy covered by the national act it must give way, 
and that to whatever extent congress has provided a remedy or 
prescribed procédure its authority is paramount. The district court 
of the Southern district of Illinois, in Re Curtis, i Am. Bankr. R. 
440, 91 Fed. 737, held that a law which was in légal efïect a gênerai 
insolvency law of Illinois is superseded by the bankruptcy act of 1898, 
and that proceedings commenced under it are void and null, not 
merely voidable. There, as hère, an insolvency act had been con- 
strued by the state suprême court. There, as hère, the suprême court 
of the state had held that it was essentially, in its framework and 
détail, a gênerai insolvent law, and that a new spécial jurisdiction had 
been conferred, through the instrumentality of which an insolvent 
debtor may make an entirely équitable distribution of his efifects 
among his creditors. There, as hère, the United States court held 
that this construction of the state law was binding. The court con- 
cludes: "After the ist day of July, 1898, the proceedings in state 
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courts uijjder statç insolvency laws are, as âgainst proceedings under 
the national bankruptcy act, coram non judice. Such proceedings 
hâve no validity, no more than hâve proceedings in a state court, 
when once a cause has been properly removed therefrom into the 
fédéral court." Steamship Co. v. Tugman, io6 U. S. ii8, i Sup. Ct. 
58, 27 L. Ed. 87, and Crehore v. Railway Co., 131 U. S. 241, 9 Sup. 
Ct. 692, 33 L. Éd. 144. To understand the strength of this analogy, 
in Crehore's Case ît was held that, after a case was removed, tlïe 
State court is thereafter without jurisdiction, that its rightfui juris- 
diction cornes to an end, and that it has absolutely ceased, and the 
jurisdiction of the United States court immediately attached. And in 
the case of Steamship Co. v. Tugman not only are the same princi- 
ples also announced, but it is declared that, after the jurisdiction of 
the United States court has attached, it could not be restored to the 
State court by consent of the parties. See In re Richards, 2 Am. 
Bankr. R. 506, 94 Fed. 633; In re Wright, 2 Am. Bankr. R. 592, 
95 Fed. 807, décision by Judge Lowell. 

It is, moreover, true that the décisions of the suprême court of 
Georgia are not in any manner in conflict with thèse authorities. In 
the case of Dodd v. Hammock, 59 Ga. 403, Chief Justice Jackson for 
the court has expressly declared: 

"Whatever may hâve been the concurrent jurisdiction of the state court 
with the courts of the United States in such cases prlor to the adoption of the 
Revlsed Statutes of the United States, section 711 thereafter vested the ex- 
clusive jurisdiction In the courts of the United States." 

And in Dodd v. Middleton, 63 Ga. 635, that learned judge declared 
for the court : 

"I am of the opinion that when the estate of the bankrupt is administered 
one court should administer it. The framers of the American constitution 
seemed to hâve had unity of administration in vlew when congress was in- 
vested with ppwer to pass uniform laws on the subject of bankruptcy. Un- 
less unlformly administered, that uniform enactment becomes almost neces- 
sarily multlform." 

The views of American text writers of the highest repute, and at 
varying periods of the history of our jurisprudence, are strictly in 
consonance with the judicial précédants. Chancellor Kent, on page 
390 of the first volume of his great Commentaries, which cover the 
entire field of American jurisprudence, while stating the right of a 
state toenact insolvency laws, déclares: "There must be no act of 
congress in existence on the subject çonflicting with such law." 

In the récent treatise on American Law by that well-known writer 
James Dewitt Andrews, published in 1900, on page 396, in the dis- 
cussion of this topic linder the bankruptcy law now in force, it is 
stated that ail proceedings under the state insolvency laws were 
superseded by the passage of the United States bankruptcy act. The 
author cites In re Rouse, Hazard & Co., 33 G. C. A. 356, 91 Fed. 
96, and other authorities. 

In the well-known and valuable work of Coll. Bankr. (3d Ed.), 
published in 1900, on pages 41 and 42, it is stated that "proceedings 
under state insolvency laws since the passage of the gênerai bank- 
ruptcy act are void, whether or not bankruptcy proceedings follow." 
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An assignment is an act of bankruptcy, but it is merely voidable. 
Insolvency proceedings are absolutely void. Coll. Bankr. (3d Ed.) 

477. 478. 

From thèse considérations the conclusion seems irrésistible that 
the appointment of the respondent Carling as receiver under the 
insolvency proceedings in the state court, thèse having been com- 
menced while the présent bankruptcy law was operative, is nuU and 
void, and may be so held in any court when it becomes material to 
the interest of the parties to consider it. Code Ga. § 5369. 

It is, however, insisted with great earnestness that the doctrine 
of comity between the courts of the state and of the United States 
forbids us, through the marshal, to take possession and administer 
the assets of this bankrupt Company, although they are, as plainly 
seen, held without vsrarrant of state law, and in violation of the orders 
of this court. It can be justly claimed that no court has been more 
constant in its efforts to préserve that comity which is so salutary to 
the public when concurrent jurisdiction between its courts exists. 
Many cases might be cited, but Tefït v. Sternberg, 40 Fed. 2, 5 L. R. 
A. 221, will sufiSce. Hère, however, we hâve seen, not only that there 
is no concurrent or co-ordinate jurisdiction, but that the jurisdiction 
of the bankruptcy court is exclusive ; that the state law is suspend- 
ed ; and therefore that the state court has no jurisdiction at ail. 
With much déférence to the honorable the superior court of Bibb 
county, we are yet constrained to hold that comity cannot confer 
jurisdiction, and its exercise cannot impart validity to orders and 
decrees which are in theraselves null and void. Besides, it appears 
from the order of the distinguished and learned judge presiding in the 
state court, set out in the response, that he has directed his receiver 
to appear before this court, and make answer hère why he should 
not be required to turn over tne property. 

Upon an attentive considération of the argument of respondent's 
counsel, it seems easy to distinguish every case cited from the prin- 
ciple and authorities which lead to the conclusion that the state court 
is without jurisdiction, and that the bankrupt court must take posses- 
sion and administer the assets of the bankrupt company. 

In Mayer v. Hellman, 91 U. S. 502, 23 L. Ed. 401, Justice Field, 
for the court, declared the statute of Ohio is not an "insolvent law," 
in any proper sensé of the term. He continues : 

"There is nothing In the act resembling an Insolvent law. There was an 
Insolvent law in the state, but the assignment In question was not made in 
pursuance of any of Its provisions." 

In McKenna v. Simpson, 129 U. S. 506, 9 Sup. Ct. 365, 32 L. Ed. 
"JT, the assignée in bankruptcy sought the state court, and having 
chosen his forum, and having lost his case, the suprême court held 
that the jurisdiction of the state court was complète, and it could see 
no fédéral question to justify its interposition. 

In Moran v. Sturges, 154 U. S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 
981, where there was a seizure by the state court of certain tug boats, 
while the suprême court announced that it is a rule of gênerai applica- 
tion that where property is in the actual possession of one court, with 
compétent jurisdiction, such possession cannot be disturbed by pro- 
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cess ont of another court, yet, it being an admiralty case, the court, 
relying on section 711 of the Revised Statutes, held that the state 
court had no jurisdiction, and that its Judgment was an unlawful in- 
terférence with the jurisdiction of the district court. There, too, the 
exclusive jurisdiction in admiralty was exerted to nuUify a state pro- 
ceeding in insolvancy. 

In the case of Shields V. Coleman, 157 U. S. 168, 15 Sup. Ct. 570, 
39 L. Ed. 660, the simple question was, as stated by Justice Brewer, 
"that of the jurisdiction of the fédéral court to appoint a receiver 
and take railroad property out of the possession of a receiver appoint- 
ed by the state court." There, however, the receiver of the state 
court was duly appointed. The jurisdiction of the state court was 
recognized as concurrent jtirisdiction, and there the state court fîrst 
took possession. 

The cases under the bankruptcy act of 1898, which were cited 
by counsel for respondent, are easily distinguishable from that 
at bar. In most of thèse there was a trustée applying to the bank- 
ruptcy" court for relief, and, under the doctrine announced in 
Bardes V. Bank, 178 U. 8.524, 20 Sup. Ct. 1000, 44 L. Ed. 1175, relief 
coùld not be granted. In Re Price (D. C.) 92 Fed. 987, the receiver 
in the state court was appointed October 6, 1896, on dissolution of 
partnership, nearly two years before the bankruptcy law was enacted. 
In Re HoUoway (D. C.) 93 Fed. 638, the suit in the state court com- 
menced in 1897, and went to judgment long before the passage of 
the bankruptcy act. There, too, the trustée applied to the bankrupt 
court for an order for delivery of property held under foreclosure 
of mortgage. The mortgage was not questioned, and the amount 
exceeded the value of the property. In Ex parte Sharp (D. C.) 95 
Fed. 63s, a trustée applied to the bankruptcy court to compel a sher- 
ifï to deliver assets held under an attachment. Refusai was justified 
upon the principle decided in Bardes v. Bank, supra. In Re Klein 
(D. C.) 97 Fed. 31, a permanent trustée had been appointed, and his 
application was Of course refused, although the proceeding in the 
state court was enjoined until he could sue there. In Re Gerdes 
(D. C.) 102 Fedi 318, there was a pétition by a trustée addressed to 
the rçrerèe tO enjoin the foreclosure of a mortgage in the state court. 
Thisi was dismissed because not properly filed, and did not make 
a case entitling the trustée to the relief sought. In Frazier v. Trust 
Co.j 40 Ç. C A. 76, 99 Fed. 707, and Trust Co. v. Benbow, 96 Fed. 
514, the insolvency proceedings had been begun in the state court, 
and a receiver appointed thereunder four years before the passage of 
the baiikruptcy act. In Re Kavanaugh (D. C.) 99 Fed. 928, the state 
court had acquired jurisdiction before the bankruptcy act was passed, 
and the adjudication was not based upon any of the transfers assailed. 
In re Lessér (D. C.) 100 Fed. 433, was an application by the trustée 
to the bankruptcy court to stay a suit or creditors' bill against an in- 
solvent debtor in the state court wherein the suit had been com- 
menced and the receiver had been appointed in 1896. In re Porter 
(D. G.) 109 Fejd- m, was an application by a trustée for relief from 
mortgage foreclosure in the state court, on spécifie property worth 
less than thçrdebt. The court held that it had the right to interfère, 
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but, in the exercise of its discrétion, declined to do so. In Heath v. 
Shaffer (D: C) 93 Fed. 647, the trustée applied to thé bankruptcy 
court, after he had been made a party in the state court, for relief con- 
cerning the foreclosure of a mortgàge on spécifie property. He had 
chosen his forum. And in Re Kersten, iio Fed. 929, the question 
before the court was whether Kersten should be adjudged bankrupt, 
and the dicta as to what coursé the trustée should pursue were not in 
any manner in issue, and must be regarded as obiter. 

Very strong reliance is placed by counsel for the respondent on the 
language of the circuit court of appeals of the Fifth circuit, in Re 
Seebold, 45 C. C. A. 117, 105 Fed. 910. It is true that with his ac- 
customed vigor and clearness Judge McCormick in that case re- 
marked : 

"There is no provision In tlie présent banlcruptcy law wtiich autliorizes or 
permits courts of bankruptcy, by the use of either summary or plenary pro- 
cess, to stop proceedlugs of a state court In a suit in -wliicti it had already, 
before the institution of the proceeding in banlcruptcy, obtained possession 
of the subject-matter and jurlsdlctlon of tlie parties." 

There, however, the court was held to be of compétent origi- 
nal jurisdiction. There, too, the property, subject to the privilège 
and right of pledge, was in the hands of an officer of the state court. 
Judgment had been rendered, exécution issued, property seized and 
advertised for sale, before the institution of proceedings in bank- 
ruptcy. Thèse were voluntary proceedings instituted on the part 
of the bankrupt, and were doubtless intended to defeat the apparently 
meritorious demand which had been adjudicated, and finally con- 
cluded, in the state court. 

The bankruptcy hère is involuntary, and the proceeding in the state 
court, whatever may be said, is not merely to enforce a particular 
debt, but is designed to wind up the estate of the bankrupt, with 
power in that court to grant him a discharge. This is ail compétent 
to be done if the proceeding in the state court is not suspended. In 
other words, it is, as decided by the suprême court of Georgia, a state 
bankruptcy case, which is hère adroitly used by the plaintiflf therein to 
defeat entirely in this case the force and efïect of the national bank- 
ruptcy law, and the rightful jurisdiction of the bankruptcy court of 
the United States. 

For the reasons stated, we are constrained to conclude that the 
answer which the receiver, who is a party défendant to the biU now. 
before the court, has been directed to make to this court, by the 
honorable the superior court of Bibb county, is whoUy insufficient in 
law, that the orders and decrees under which he has acted are null 
and void, and that his possession of the assets of the bankrupt is 
without authority. 

An order will be granted and enforced requiring him to account 
for and surrender thèse assets to the marshal. 
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• tTNITBD STATES v. NATIONAL STJRETT 00. OF KANSAS CITT, MO. 
(District Court, W. D. Kçntucky. December 17, 1901.) 

lîITBSNAt RBVENÙE--Dl8TII,liBR'-é AkHCAI. fiOND— SCOPB OP OBLIGATION. 

î- A distiller's "annijal bond," giTenborsuant to Eev. St. § 3260, and 
çpuditioned tjjàt he "shiall faithîuUy, çomRly witb ail the provisions of 
law relatlng to 'the dutles and business of distillers, and shall pay ail 
penaltles Incurred or flnes Imposed on hlm for a violation of any of the 

' Sïiid provisions," ftrid éhail keep the property free from liens, does not 
bind the suretiëb therein to the.payment of taxes on distilled spirits, 
■whleh. the distiller hjip properly deposited In a bonded -warehouse, and 

, for. the pay ment of tïie taxes on which he has glven a warehouse bond 
as rfequired by section 3293, which has been accepted by the govern- 
ment; but the "duties of a distiller," wlthin the meanlng of the statute 
aod bond, must be consldered as having been performed with respect to 
such spirits when th^ are so deposited, and an acceptable warehouse 
bond glven, speçiflcally securing the payment of the taxes thereon. 

Action on Distiller's Bond. On demurrer to reply. 

R. D. Hîll, U. S. Atty. 

Jas. C. Poston atld R. T. Hough, for défendant. 

EVANS, Distriét Judge. This action was instituted by the United 
States against the défendant on a bond executed by Wilson Howard, 
a distillèrv who is now deceaséd, as principal, and by the défendant 
as his sui-éty thereon. The bond is as follows : 

"Know ail men by theée présents, that' wé. Wilson Howard, of Laurel 
Creek, Kentucky, as principal, and National Surety Co., of Kansas City, Mo., 
as suretites, are héld and'fimly bound uiito the United States of America 
in the full and just sum «f four hundred^doUars, money of the United 
States, to which payni^t»,well and truly tobe made, we Jointly and sever- 
ally bind ourselves, dur hélrs,, executors, and administrators, firnnly by thèse 
pi;esents. Sealed with our séals, and dated this 8th day of October, A. D. 
1896. Thé condition of the foregoing obligation Is such that whereas, the 
said Wilson iHoward has been engagea in the business of distilling on and 
after the Ist day of May, 1896, and now intends to be engaged in the busi- 
ness of a distiller, under the name or style of Wilson Howard, within the 
Sth coUectidii district of the state of Kentueky, to wlt, at distillery No. 126, 
sltuate in the viclnity of Laurel Creek, county of Olay, and state aforesald: 
Now, therefore, if the said Wilson Howard shall in ail respects faithfully 
comply witJi ^ail the provisions of law in relation to the duties and business 
of distillers, and shall pay ail pénal ties incurred or fines imposed on him for 
a violation of âhy of the said provisions, and has not suffered and shall 
not sufter thé lot ot tract of lànd on which thê distillery stands, or any part 
thereof, or any of the distilling apparatus, to be incumbered by mortgage, 
judgment, or other lien during the tlme jn which he has and shall carry 
on s^id.bHSii^èss,' theiji this obligation shaU be vpld; otherwise it shall remain 
in fttlT forée. We, the undersigned obligors, do hereby stipulate and agrée 
to be held to and bound by our several obligations under this bond on and 
aifter May Ist, 1^96, the samé as tbongh bond had been executed and ap- 
proved on that day." >, : 

The only breaches of its terms alleged in the plaintiff's pétition as 
amended to which référence need be made are, in substance, that 
certain of the spirits produced by the distiller, after being deposited 
in the warehouse, were removed therefrom by him without the pay- 
ment of the taxes due thereon to the plaintiff. To thèse averments 
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of the plaintiff's pétition as amended the défendant answered as fol- 
lows : 

"That each and every package of spirits mentloned in said amended péti- 
tion as being manufàctured and warelioiised by said distiller, Wllson How- 
ard, was lawfully entered and deposlted in a dlstlllery warehouse approved 
by plaintlff, and a bond executed and delivered by said "Wllson Howard 
and accepted by tbe plaintitE eonditioned for the payment of the tax upon 
such spirits in strict accordanee with the laws and régulations made by 
plaintlff. And that plaintiff has sued and obtained judgment against the 
obligors on said warehousing bonds against the persons executing the same, 
and défendant dénies that it has not well and truly kept, observed, and 
complied wlth every condition and requirement of the bond set forth in 
this suit" 

To the matter thus pleaded by the défendant the plaintifï replied 
as f oUows : 

"The plaintlff, the United States of America, for reply to tbe answer of 
the défendant, States that exécution Issued on Its judgment against the 
obligors on the warehousing bonds mentloned by défendant in its answer 
as soon as it could procure exécution thereon; that said exécution was issued 
before the Ist day of July, 1900, was directed to the marshal of the district 
of Kentucky, and while same was in fuU force and effect was placed in 
th© hands of said marshal to exécute, and said marshal, after duly attempt- 
ing to coUeet same, failed to and could not coUect it or any part thereof, and 
on the 4th day of December, 1900, returned said exécution to the office of 
the clerk of this court in substance, 'No property found to make same or 
any part thereof,' December 4, 1900. The plaintiff further states that the 
surety In each and ail of said warehousing bonds is William Bishop; that 
"William Bishop has noproperty whatever subject to debt, and is hopelessly 
insolvent; that the principal in said warehousing bonds, Wllson Howard, 
has, Bince the exécution of said bonds, departed this life, and left no prop- 
erty whatever to pay any of hls Indebtedness." 

The défendant has demurred to the reply. The demurrer has 
brought into review, of course, ail the pleadings in the case, the 
answer included, and has thus raised the important question which 
is to be determined, and which has received the very careful con- 
sidération of the court. 

The internai revenue laws (section 3260, Rev. St.) as amended (21 
Stat. 145) require that every person about to engage in the business 
of a distiller shall, among other things, exécute a bond, which, in 
internai revenue parlance, is usually known as the "distiller's annual 
bond" ; the provisions of that section, so far as applicable to this 
case, being as follows : 

"Every person Intendlng to commence or to continue the business of a 
distiller shàll, on filing wlth the collector hls notice of such intention, and 
before proeeedîng wlth such business, and on the flrst day of May of each 
Bueceeding year, exécute a bond in the form prescribed by the commissioner 
of internai revenue, eonditioned that he shall faithfuUy comply witli ail the 
provisions of law relatlng to the dutles and business of distillers, and shall 
pay ail penalties incurred or fines Imposed on hlm for a violation of any of 
the said provisions; and that he shall not suffer the lot or tract of land on 
which the dlstlllery stands, or any part thereof, or any of the distlUing ap- 
paratus, to be incumbéred by mortgage, judgment, or other lien, during the 
tlme In which he shall carry on said business. Said bond shall be wlth at 
leaet two suretles, approved. by the collector of the district, and for a pénal 
eum of not less than * * *, the amount of tax on the spirits that can 
be distilled in hls dlstlllery during a perlod of flfteen days. But in no case 
Bhall the bond exceed the sum of one hundred thousand dollars." 
112 F.— 22 
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I Many other dutîes are impose^, upon the distiller. Under sections 

1 32^7 et seq., spirîts are required to be drawn from the receiving 

cistern, and placed in packages, and, after being gauged, the follow- 

ing requireriients are prescribed by section 3293 as aniended (21 

Stat., 145), which is in this language : 

"ïhe dfetlller (or owner) of ail Bplrlts removed as aforesald to the dls- 
tUléry warehouse shàll, on the fltst flày of each month, or withln flve days 
therëàftfiT, 'ëhter the samè for deposlt In such warehouse, under such régu- 
lations' as! the' commlssioner of internalrevenue may prescribe. Sald entry 
(ii;; shall be 'îh trlplicate, and shall contaln the name of the person making the 

:|;; entry, ttie désignation of the warehouse in whlch the deposlt Is made, and 

ifiS the date thereof, and shall be in the foUowing forra: 

jl " 'Bntry for Deposlt in Dlstillery Warehouse. 

î " 'Bntry of dlstlUed splrlts deposlted by , in distlUery warehouse 

jif in the district, state of , during the month endlng on the 

I day of Anno Domini .' 

I "And: the entry shall speclfy the kind of spirits, the whole number of 

f packageSi the marks and sériai numbers thereon, the number of gauge or 

I: wlne'gallons, proof gallons, and taxable gallons, and the amount of tax on 

i the s^lrits contalned In them; ail of which shall be verified by the oath of 

the dlstillery (or owner) of the same attached to the entry. The said dis- 
tiller (6r owner) shall at the time of niaking said entry glve his bond in 
duirtlcate,' wlth one or more sureties, satlsfactory to the collectoo* of the dis- 
trict, conditloned that the principal named in said bond shall pay the tax 
II; on the spirits as speclfled, In the entry, or cause the same to be pald, bef ore 

I removal from sald dlstillery warehouse, and withln (eight) years from the 

I date to sAld entry; and the pénal sum of such bond shall not be less than 

I the amount of the tax on such distilled spirits. One of sald entrles shall be 

il retained In the office of the collecter of the district, one sent to the store- 

I keeperln charge of the warehouse, to be retained and flled In the ware- 

I house, and one sent with duplicate ôf the bond to the commissloner of 

i internai revenue, to be flled In his ofllce. 

"A new bond shall be rçquired in caée of the death, insolvency or removal 
of either of the sureties, and may be required in ftny other eontingency af- 
fecting its validity or Impairing Its efflciency, at the discrétion of the com- 
missloner of internai revenue. And In case the distiller (or owner) fails or 
:; refuses to gite the bond hereinbefdre required or to renew the same, or 

neglects to immediately wlthdraw the spirits and pay the tax thereon, or if 
;: he neglects to wlthdraw any bonded spirits and pay the t^x thereon before 

the expiration of the time llmited In the bond, the collector shall proceed 
H to collect the tax by distraint, issuing his warrant of dlstralnt for the amount 

:?; of tax fôund to be due, as aseertained by him from the report of the gauger 

if no bond wàs given, or from the ternis of the bond If a bond was glven. 
"îi But this provision shall not exclude any other remedy or proceedlng pro- 

vided by law." 

1 This statutory provision sufficiently indicates the necessary stipu- 

lations of the warehousing bond, which would mature eight years 
:; after its exécution, or éarlier shôuld the distiller désire to pay the 

I taxes due and take the spirits outpf the warehouse. The eight-year 

1 bonded period indicates the termination of the lirait of the time dur- 

I ing which, under the law as it then stood, the spirits might remain in 

the bonded warehouse for the purpose of maturing before the 
i collection of the taxes. Thç aijswer shows in this case that ail 

iî- the spirits distilled by Howard, the taxes upon which are sought to 

be recovered in this action on the distiller's annual bond, were duly 
déposîted in the proper warehouse pursuant to law, and that when 
so deposited the distiller executed a bond with the proper stipula- 
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tions, as required by section 3293, Rev. St., expressly binding the 
parties thereto for the payment of the taxes to become due eight 
years thereafter, and upon which bond a person other than the de- 
fendant was surety, and which bond was taken by the United States, 
and duly acceptée! by it as satisfactory. It is contended upon the 
part of the plaintifif that the bond thus taken, which is usually called 
the "warehousing bond," constituted only an additional or cumulative 
security for the government without in any wise discharging the obli- 
gation of the parties to the distiller's annual bond ; and that, if the 
taxes were not paid when they became due, and especially if the 
sureties on the warehousing bond failed or did not pay, then not 
only did the stipulations of the first bond cover the case, but that 
the responsibility of the parties to the distiller's annual bond could be 
enforced as covering a liability for the taxes, notwithstanding the 
acceptance of the warehousing bond. On the other hand, it is con- 
tended by the défendant not only that a properly strict construction 
of its obligation as a surety on the bond would exclude any and ail 
liability for "taxes" on the spirits as not being in any event within the 
exact stipulations of the bond, but also that when the warehousing 
bonds were given by the distiller and accepted by the United States 
the distiller had then fully performed every "duty" which he owed 
as a distiller to the United States, the performance of which, so far 
as the pending question is concerned, was guarantied by the terms of 
the distiller's annual bond. Counsel hâve not been able to furnish 
the court with any décision of any judicial tribunal directly bearing 
upon the question, though some opinions are referred to which are 
supposed to State certain well-established principles of the law of 
suretyship, or which throw some indirect light upon the question 
involved. It is to be regretted that the letter of the commissioner 
of internai revenue, referred to by plaintiff's counsel, does not aid 
the discussion, but, in view of the fact that sections 7 and 23 of the act 
of July 20, 1868 (15 Stat. 125), are substantially the same, respec- 
tively, as sections 3260, 3293, Rev. St., it might at fîrst blush seem 
that this case must be ruled by the opinion of the suprême court in 
Hart v. U. S., 95 U. S. 316, 24 L. Ed. 479 ; but while, indeed, the 
distiller's annual bond was there sued upon, it nowhere appears that 
any warehousing bond was ever given by the distiller. There is 
therefore an absence from that case of the entire défense relied upon 
in the case before me, and the question must be disposed of upon con- 
sidérations other than such as operated in the Hart Case, even if that 
case should be considered as an authority for holding that the dis- 
tiller's annual bond covered the taxes on the spirits if the warehous- 
ing bond was not given. When the two statutory provisions which 
hâve been copied are carefuUy considered in connection with the two 
bonds which they require to be given, and when the entire scheme 
for the collection of internai revenue taxation upon distilled spirits 
is attentively studied, it does not seem to be very difificult to reach 
a satisfactory conclusion upon the question now presented between 
the United States and a surety on the distiller's annual bond as to 
the liability of the latter for the payment of "taxes" upon the dis- 
tilled spirits which hâve been deposited properly in a bonded ware- 
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hquse, and for the payment of "taxes" upon whicH a différent bond 
has been specially given and accepted. It will be seen that the bond 
5ued oh, while quite gênerai in its terms in some respects, is quite re- 
stricted îh others, and that the penalty required by the statute to be 
named therein is not to be less than the taxes on the spirits that can 
(doubtless^ according to its surveyed capacity) be distilled in the dis- 
tillery during 15 days, but that in no case shall that penalty be fixed 
in any bond at over $100,000. Thèse spécifie limitations are re- 
garded as throwing some light upon the question of whether it was 
the congressional intention that the stipulations of the bond given 
under section 3260, Rev. St., should cover "taxes" as such, or whether 
the taxes were to be specifically taken care of by the warehousing 
bond to be given under section 3293. The bond sued on, when 
analyzed, shows that the parties thereto agreed that the distiller- — 
First, should faithfully comply with ail the provisions of the law re- 
lating to the duties and business of distillers ; second, that he should 
pay ail penalties incurred or fines imposed on him for the violation 
of any of the said provisions ; and, third, that he should not sufïer 
the lot or tract of land on which the distillery stands, or any part 
thereof, or any distillery apparatus, to be incumbered by mortgage, 
judgment, or other lien during the time in which he shall carry on 
said business. Strictly construed, thèse stipulations do not relate 
to "taxes" eo nomine, and, applying any reasonable construction to 
sections 3260 and 3293, considered in pari materia, and as originally 
parts of the same act of congress, viz. the act of July 20, 1868, can 
any other resuit be reached in a case where the distiller has per- 
formed the duty of depositing the spirits in the bonded warehouse, 
and has executed the bond then required of him? It seems to me 
not. In considering the concrète case before me, it seems to me 
that those two statutory clauses, and the bonds their provisions ex- 
pressly and separately call for, demand that I must hold that when 
the spirits were deposited, and the warehousing bonds given, and 
accepted by the United States, the distiller had performed his "duty" 
in that respect under his annual bond, and had thereby discharged 
any possible stipulation or condition covered by that bond by per- 
forming the "duty" of depositing the spirits in the warehouse, and 
giving another bond, acceptable to the United States, under section 
3293, "for the payment of the taxes" eight years later. This last 
bond was in satisfaction of any part of the other bond which embraced 
the duty of giving it, and thereafter the warehousing bond thus given 
and thus accepted as satisfactory, together with a lien upon the spirits 
and upon the premises, guarantied the payment of the taxes, and 
as to them there was no further liability upon the sureties on the dis- 
tiller's annual bond. That Hability, if it ever existed, was satisfied 
and discharged by the acceptance of the new bond expressly stipu- 
lating for the payment of the taxes eight years later. This construc- 
tion imposes no real hardship upon the United States, because it 
nbt only had that bond and a lien upon the spirits, but, after the 
spirits had been deposited in the warehouse, they then, to further 
secure payment of the tax, passed into the custody of the United 
States, and under the care of its officers, until the taxes were paid. 
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This custody was protected by the criminal laws and by the heavy 
penalties imposed by them for any removal of the spirits from the 
warehouse without the payment to the United States of the taxes due 
thereon ; and whenever the surety on the bond became unsatisfactory 
a new bond could be required, or the tax on the spirits coUected at 
any time, under section 3293. The wonder is, to a man acquainted 
with the internai revenue System, that the spirits happened to be re- 
nioved without such payment. While the United States is not Uable, 
in any positive or direct sensé, for the neghgence of its offîcers, still 
in construing its contracts the same rules of law apply as in case of 
other Htigants; and if it takes, and in the regular way accepts, the 
statutory warehousing bond, with surety satisfactory to itself, and 
which it approves, if those sureties turn out to be insufficient, that 
would not revive any liabiHty of the surety on the distiller's annual 
bond if that HabiHty had been discharged by the performance by the 
distiller of the duty of depositing the spirits in the warehouse and 
giving the proper warehousing bond, which, as hère, was accepted by 
the United States as satisfactory. While, in a certain gênerai way, 
it may be said that the payment of the taxes due on distilled spirits 
manufactured by him is one of the "duties" of the distiller in his 
"business," still, in view of the various statutory provisions to which 
I hâve referred, it seems to me that when they are properly construed 
together the distiller's annual bond, executed under section 3260, 
considering the omission therefrom of any express stipulation for 
the payment of taxes as such, must be considered to hâve référence 
to other things, which are more accurately embraced in the phrase 
"duties and business of distillers," while a warehousing bond, when 
actually given and accepted as satisfactory, under section 3293, by 
reason of its being expressly limited to the stipulation that the 
distiller "shall pay the taxes on the spirits," or cause them to be paid, 
must be construed to cover matters never intended to be covered by 
the distiller's annual bond after the warehousing bond was accepted. 
The two bonds, like the two separate provisions of the statute under 
which they are separately given, were meant to relate to différent 
things, though the two together were intended to cover the entire 
ground, the one ending when and where the other began ; the bur- 
den at that point being transferred from the shoulders of one to those 
of the other. Indeed, when we recall and consider the very im- 
portant fact that sections 3260, 3293, Rev. St., were, in substance, 
sections 7 and 23 of the act of July 20, 1868, which was designed to 
provide a comprehensive internai revenue System, it seems unrea- 
sonable to suppose that by those separate and distinct clauses of the 
one act congress intended that the two distinct bonds thus provided 
for should cover the same field or perform the same function. Mak- 
ing separate the two provisions was a useless and vain thing if con- 
gress intended that the two bonds should be otherwise than separate 
also, and thèse considérations seem clearly to establish the sound- 
ness of the construction I hâve placed upon the two sections. Thaf 
construction results in the definite conclusion in this case that as to 
the tax on the distilled spirits the défendant, the surety, was dis- 
charged from hability under the annual bond when the distiller gave 
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the prOper waréhousing bond, which was accepted by the plaintiff, 
though, of course, the distiller, the principal in each bond, always re- 
mains liable uhtil the tax is paid. 

The cases cited from the Kentucky Reports, where the sheriff had 
given an "additional" bond under express statutory provisions upon 
the subject, do not seem to reach the question involved hère, where 
the first bond seems clearly to reach, to say the least, no further than 
the requirement and condition that the spirits shall be deposited in 
the warehouse, and that a proper bond shall then be given under 
section 3293, failing in which the parties shall be responsible for the 
omission, but not otherwîse. If I correctly read the two statutory 
provisions, this case is more like that of Dumont v. U. S., 98 U. S. 
142, 25 L,. Ed. 65, although the resemblance is remote, unless the dis- 
tiller's annual bond is so far alternative in character as to enable 
the distiller to discharge it in respect to any distilled spirits, not by 
paying the tax thereon at once, but by giving the proper waréhous- 
ing bond, especially stipulating to pay that tax eight years there- 
after,— an extension of the time for so doing which is not consented 
to by the surety on the annual bond, and which, indeed, is not nec- 
essary, if my construction of the statute be correct, and possibly not 
in any event. The distiller's annual bond does not stipulate nor 
guaranty that the terms of the waréhousing bond shall be performed 
by the parties to it, and the absence of that stipulation in the bond 
sued on may be regarded as one of the crucial tests in the solution 
of the question now before the courte 

Without going more into détail, upon the whole case it seems to 
the court that the plaintifï's reply does not présent anything that is 
sufficient in law to avoid the légal conséquences which it seems to 
the court must follow if the averments of the defendant's answer 
are true, and the demurrer to the f eply is therefore sustained. The 
court is also of opinion that the answer of the défendant présents a 
good défense. 
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(Circuit Court of Appeals, Sixth Circuit December 3, 1901.) 

No. 951. 

1. Cbiminal Law— Félonies— Brbakinq into Post Office. 

Eev. St. § 5478, maklag the breaking Into a post office a crime punlsh- 
able by a fine and by Imprlsonment at hard labor for not more thaa 
flve years, créâtes a purely statutory offense "agalnst the opération of the 
govemment," which was unknown to the common law, and Is therefore 
not wlthln the class of crimes known as félonies at the common law, 
and In the absence of any définition In the statute must be classed as a 
mlsdemeanor, and not a felony. 

2. JcHT— Pkkemptory Challenges. 

Under Eev. St § 819, allowlng a défendant charged wlth a felony ten 
peremptory challenges, «nd but three In other cases, a défendant prose- 
cuted under Rev. St. § 5478, for breaking Into a post office, Is entitled 
to but three challenges. 
8. Indictmbnt— Stating Place of Offense. 

An Indlctment charglng that défendant "in the county of Licking, In 
the iState of Ohio, • • ♦ dld then and there * » * break Into a 
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building, then and there used In part as a post office of the United 
States, to wlt, tlie post office at Granville," etc., Is sufflciently spécifie 
in locating tlie place of the offense. 

4. Criminal Law— Rbvibw on Appeai.— Objections to Evidence. 

To entitle a défendant to a review of rullngs admitting évidence, the 
objections made must hâve been sufflciently spécifie to advise the trial 
court of the grounds of objection. 

5. Same— EviDENCB— Secondart Evidence. 

In a prosecutlon for breaking Into a post ofiice the government Intro- 
duced testimony tendlng to show that défendant and three others regis- 
tered at a hôtel in a city a f ew miles from the place where the offense 
was committed, on the preceding day, and went together to such place 
in the evening, the offense being committed that nlght. There was also 
évidence tending to show that défendant had registered for himself 
and another of the party under assumed names. Held, that proof of 
such registration was compétent, as a circumstance bearlng on the guilt 
of the accused, and that on proof that the leaf contalnlng the names had 
been removed from the register by some person unknown, and could not 
be found, a tracing made by a government inspector before the mutila- 
tion of the register, and shown to be an accurate représentation of the 
signatures, was admissible as secondary évidence. 

6. Samb— Evidence— Photoqraphs as Means op Identification. 

On the trial of a person for a crime committed four years previously, 
photographs of défendant and his alleged confederates, shown to be 
good lilienesses of them at the time the crime was committed, and to 
hâve been shown to witnesses for the government shortly after, who 
were then able to Identify them as the likenesses of men who were 
seen together at the place of the crime on the evening previous to its 
commission, may properly be used by such witnesses to identify the 
défendant and those charged with blm as the persons so seen. 

7. Bamb — Possession of Stolen Peoperty — Evidence of Burglakt. 

The possession of goods recently stolen is entitled to more or less 
weight as an inculpatory circumstance, depending on the facts of each 
case; and unless rebutted by the évidence, or the explanation of the 
accused, the jury may act upon it, not only where the accused is charged 
with the theft, but in a case in which he is charged with the burglary 
by which the theft was accompiished; and the term "recently," as used 
in such connection, is a variable one, dépendent for its meaning in each 
case upon the other circumstances shown. 

a Same. 

On a prosecution of défendant for breaking and entering a post office 
in Ohio, it was shown that among other articles stolen therefrom were 
a number of blank money orders. It was also shown that défendant, 
a few weeks afterwards, procured a post office stamp to be made, 
together with type and pad for use with it. He was arrested in Chi- 
cago over two months after the robbery whlle attempting to pass one of 
such orders fraudulently stamped, and with a forged signature thereto, 
and another forged order and the stamp were found in his possession. 
Held, that such facts were compétent évidence from which the jury 
were authorized to infer defendant's guilt of the crime charged, unless 
so explained as to show that his possession of the stolen property was 
innocent. 

In Error to the District Court of the United States for the South- 
ern District of Ohio. 

Shay & Cogan, for plaintiflf in error. 

William E. Bundy, U. S. Atty., and Sherman T. McPherson, Asst. 
U. S. Atty. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 
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I ' iDÂY^^t^îituit; Judge. The plaîntiff in error was conyîcted of the 

crîmè OT unlâvvfully breaking and entering the post office at Gran- 

•j ville, Ohio, oq the night of October 15, 1896. The crime is defined 

hy section 5478 of the Revised Statutes of the United States, which 
is as iollows: 

"Any person who shall forclbly break Into, or attempt to break Into any 

postoflâce, or any building used Iri wholé or In part as a postofflee, with 

Intentto commit thèreln larceny or ttther déprédation, shall be punishable 

I by a fine of not more than one thoiisand dollars, and by Imprisonment at 

hard labo* (or not more than flve years." 

Numerous exceptions were taken at the trial. We shall notice 

:| such as arise upon the record iri' a form permitting review of the 

I same. ; At the trial the ' plaintifif in error insisted upon the right 

I to challenge ten of the panel peremptorily. The court was of the 

1 opinion that, under the statute, the accused was entitled to only 

I three challenges, and ruled accordingly. After the three challenges 

|i had beeri exnausted the fourth juror was challenged peremptorily 

I by the accused, but the court overruled the challenge, and the juror 

I was permitted to sit upon the trial. The right to challenge in cases 

I of this character dépends upon the construction to be given sec- 

I; tion 819 of the Revised Statutes, which reads, in part, as follows : 

;ii "Wben the offense charged is treason or a capital offense, the défendant 
ii| shall be entitled to twenty and the United States to flve peremptory chal- 
f lenges. On the trial of any other felony, the défendant shall be entitled 
i to ten and tbe United States to three peremptory challenges; and in ail 
|; other cases, civil and erimlmtl, eaeh party shall be entitled to three pér- 
il emptory (SliâlIeDges." ' 

|; A reading of this section makes it obvious that if the accused 

I is on trial for à crime — other than treason, or a capital offense — 

I which is a felony, he will be entitled to ten peremptory challenges, 

il but when upon trial for a crime not a felony within the meaning 

î| of this section, he is entitled to only three peremptory challenges. 

I' It becomes important, therefore, to détermine what is meant in 

i the statute when it uses the word "felony." The term at the com- 

mon law was defined to be any offense which worked forfeiture 
of lands, or goods, or both. Ex parte Wilson, 114 U. S. 417, 5 
Sup. Ct. 935, 29 h. Ed. 89; Bannon v. U. S., 156 U. S. 464-468, 
15 Sup. dt. 467, 39 L/. Ed. 494. While the common-law définition 
pi the term in its origin was as above stated, under our System of 
jurisprudence the term can hâve but little meaning in its common- 
law signification, as under our systèm crimes do not work forfeiture 
of estate, prt)ii^isi0hs prohibiting that resuit beingin most, if not 
ail, of the ëtâte constitutions. In a majority of states the term has 
been defined to include offenses punishable by death or by imprison- 
: ; ment in the pénîtentiary. 12 Am. & Erig.' Enc. Law (2d Ed.) p. 1032. 

âi As pointed out by Mr. Justice Brewer, in Reagan v. U. S., 157 U. 

S. 301, 15 Sup. Ct. 610, 39 L., Ed.. 709, the common understanding 
I of the,tertç^ndeparts largely frona the technical meaning it had at 

comm'ôn law, owihg to the want bt application in this country of 
the former test as to what constituted a felony. The changed situ- 
ation as to tlië punishment of crimes which f ormerly constituted 
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the test of what constituted felony in England, aS well as in this 
country, is treated of by Bishop, in his work on Criminal Law, as 
follows : 

"And the former test to détermine what la felony, and what Is not, has 
Uttle or no practical use In either country. Cohsequently, wherc no statute 
has deflned felony, we look Into the books upon common-law crimes, and 
eee what was felony, and what was not, under the older laws of England, 
And, though we hâve lost the old test, we hold that to be felony whlch 
was such when the test was operative." 1 Bish. Cr. Law (8th Ed.) i 615. 

Congress would hâve relieved the situation of much uncertainty 
had the gênerai practice in state législation been foUowed in divid- 
ing crimes according to punishment between the grades of félonies 
and misdemeanors. As this has not been done, and as there is no 
définition of felony in the statutes of the United States, its mean- 
Ing must be ascertained from the construction given to the term 
in fédéral décisions of authority. From such authorities certain 
gênerai rules may be said to hâve been established. When a stat- 
ute says that a certain ofïense shall be a misdemeanor that fixes 
its character for the purpose of determining the number of chal- 
lenges to which the accused is entitled, regardless of the original 
character of the offense. Reagan v. U. S., 157 U. S. 301, 15 Sup. 
Ct. 610, 39 L. Ed. 709. When a statute uses a term such as "rob- 
bery" or "burglary," which had, at common law, a well-defined 
meaning, and was classed as a felony, the party is entitled to ten 
challenges. Harrison v. U. S., 163 U. S. 140, 16 Sup. Ct. 961, 
41 L. Ed. 104. In that case the term "robbery" was used in the 
statute defining the offense, and it is held that to "rob" at common 
law was a felony, and that the word "rob" in the statute is used 
in the common-law sensé. In a statute such as the one under con- 
sidération, where no définition of the term is inserted, in the ab- 
sence of such définition the word is held to be used as designating 
such serions offenses as were formerly punishable by death, or by 
forfeiture of the lands or goods of the offender, and consequently 
classed as félonies at the common law. Bannon v. U. S., 156 U. 
S. 464, 15 Sup. Ct. 467, 39 L. Ed. 494; Ex parte Wilson, 114 U. S. 
417-423, 5 Sup. Ct. 935, 29 L. Ed. 89. In one of the earliest and 
most comprehensive discussions of the subject (U. S. v. Coppersmith 
[C. C] 4 Fed. 198), Judge Hammond summarizes his conclusion 
to be that the term "felony," as used in this statute, includes cases 
(i) where the offense is declared to be felonious, expressly or by 
implication; (2) where the offense is not defined by statute, but is 
designated by its common-law name a felony, known as such at 
the common law; (3) when congress adopts a state law as to an 
offense made by the law of the state a felony. The question in the 
présent case is, therefore, reduced to this : Is the offense for which 
the accused was upon trial one which was classed at the common 
law as a felony? We are cited to ancient statutes, somewhat analo- 
gous, making it a felony to take from any dwelling house any- 
thing of the value of five shillings or over, but this statute has little 
similarity to the one under considération. The présent offense was 
created by the law of the United States, for the purpose of punish- 
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ing the offense oftbreaking or âttempting to break into a post office 
or post office building with the intention to commit therein lar- 
ceny or other déprédation, and it is purely a statutory offense, not 
of common-law origin. i This section, 5478, is found in title 70, Rev. 
St., styled "Crimes," and in chapter 5 of that title, defining offenses 
ag'aitist the opération of the gOvernment. It is in the division of 
thât çhapter defîning postal crimes, The object of the statute is to 
protect the postal service of the United States, and to secure the 
buildings used for such purpose from felonious entry with the crim- 
inal intent defined în the statute. It is this feature of the crime 
which giyes the fédéral goverhment the right to punîsh such of- 
fensés ùnder the powers granted by the constitution. U. S. v. Camp- 
bell (C.Ç.) 16 Ked. 233; U. S. y. Williams (D. C.) 57 Fed. 201. 
This is in no sensé a commori-lïw offense, and was not of the crimes 
known as félonies, within the principles established in interpreting 
statutes using the term without further définition. It foUows that 
the court committed no error in limiting the accused to three per- 
emptory challenges. 

2. It is afgued that the indictment is insufficient in that it fails to 
State that the post office where the offense is alleged to hâve been 
committed is within the county of Licking. This objection is en- 
forced with the citation of many authorities to support the familiar 
principle that the ihdictment must contain a sufficiently accurate and 
particùlar description of the offense to enable the accused to make 
his défense, to enable the court tb détermine that the facts charged 
constitute an offense within the meariing of the law, and to enable the 
accused to avail himself of the judgment as a bar to further prose- 
cution for the same cause. Unquestionably the acts and intents 
which constitute the crime must be set forth with reasonable particu- 
larity of time, place, and circumstance. In the indictment in ques- 
tion the charge is "that James Considine, Andrew White, alias 
Charles Proctor, and Charles Gray, on, to wit, the fifteenth day of 
October, in the year of our Lord one thousand eight hundred and 
ninety-six, in the county of Licking, in the state of Ohio, in the cir- 
cuit and Eastern division of the district aforesaid, and within the 
jurisdiction of this court, did then and there unlawfully, knowingly, 
willfuljy, and feloniousiy, forcibly break into a building then and there 
used, in part, as a post office of the United States, to wit, the post 
office àt Granville, with intent then and there," etc. The objection 
seems to be to the stating that the post office is located at Granville, 
without stating that Granville is in the county of Licking. The acts 
are charged to hâve been committed in Licking county, and it is 
alleged that the accused "then and there broke and entered a building 
then and there used, in part, as a post office," to wit, the post office 
at Granville. This certainly locates the post office with such cer- 
tainty as to leave no room for doubt as to the one intended to be 
described, and no room for another conviction for the same offense 
because of ambiguity in the terms of the indictment. 

3. Objections were taken at the trial as to the admission of certain 
iestimony. Many of thèse objections are so gênerai and indefinite 
in their character that they cannot be noticed in this proceeding, It 
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has been so repeatedly held as to hâve become an established rule of 
practice in the courts of the United States that mère gênerai objec- 
tions to the introduction of testimony cannot be considered as to re- 
quire only a restatement of the rule, without an elaborate citation 
of the cases. It is only fair to the trial court that counsel making 
numerous objections, which must be passed upon promptly, should 
apprise the court of the ground of objection, that it may be under- 
standingly passed upon. Reilley v. U. S., 46 C. C. A. 25, 106 Fed. 
896-905. In some instances the ground of admission was distinctly 
stated by the court, and his attention was, therefore, directed to the 
purpose for which the testimony was received in such manner that 
the rule requiring objections to be sufificiently explicit has no just 
application, and we shall notice exceptions reserved in that manner. 
At the trial the testimony tended to show that the défendant and 
three others had registered at a hôtel in Newark, Ohio, which city is 
a few miles from Granville, where the post ofHce was broken into 
upon the following night. The witnesses for the government testi- 
fied that on the day of the commission of the crime the four persons 
who had been together at the hôtel, occupying adjoining rooms, pro- 
ceeded together to Granville the evening of the breaking into the post 
office ; that the défendant registered at the hôtel under an assumed 
name, and registered for another of the party in an assumed name. 
Thèse circumstances were relevant in the chain of évidence relied 
upon by the government for the conviction of the accused. For this 
purpose it would hâve been compétent to hâve ofïered the hôtel regis- 
ter, when supplemented with proof that the défendant wrote the as- 
sumed names under the circumstances stated. The competency of 
the proof must dépend upon proper foundation for its introduction. 
The government's testimony tended to show that Mr. Holmes, a 
government inspector, had visited the scène on the day after the 
crime had been committed and taken a tracing of the names from the 
register. He testified that he haid expérience in making such trac- 
ings, and there was other évidence tending to show that the tracing 
accurately represented the signatures. At the trial it was shown 
that the original page had been removed from the register by some 
person unknown, while it was in the possession of the hôtel keeper, 
after the tracing had been made, and that the original page could not 
be found. The tracing, being produced, was admitted in évidence, as 
secondary évidence of the contents of the hôtel register. It was not 
received, as counsel argues, as a standard of comparison to prove 
handwriting, but as tending to show that the défendant had regis- 
tered with others at this hôtel under assumed names the day before 
they proceeded together to the town where the crime was committed. 
This was a circumstance bearing upon the guilt of the accused, 
entitled to more or less importance as the jury might view it in reach- 
ing a conclusion. The register having been mutilated, and the page 
removed beyond the reach of the court, the secondary évidence of 
the tracing was compétent to show its contents. 

4. It is further urged that the court erred in permitting the use of 
certain photographs used by the government to enable the witnesses 
to identify the accused and his alleged confederates, Proctor and 
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Gray. Thèse photographs were identified by a wîtness for the gov- 
erniîient as good likenesses of the parties named at and about the 
time the crime was committed, in October, 1896. The trial in the 
case under review did not take place until December, 1900, more than 
four years thereafter. The witnesses for the government testifîed 
that thèse photographs were shown them shortly after the post 
office was broken into, that they were enabled then to identify them 
as likenesses of the men seen at Newark and at Granville on the 
day the crime was committed. It being a relevant circumstance to 
show that the four were together at the time and under the conditions 
named, witnesses unacquainted with the parties might describe them, 
trusting to their memory and observation for the accuracy of their 
descriptions. Such descriptions are certainly far less rèhable than a 
photograph, proven to be accurate by those acquainted with the sub- 
ject, and which the identifying witness says truthfully represents 
to him the form and features of the person in question. Four years 
may hâve worked changes in the appearance of the person sought to 
be identified, as well as dimmed the recollection of the witness as to 
their characteristics. It was important that the witness give the jury 
truthful représentations as to the identity of thèse persons at the time 
of their alleged oiïense. We perceive no reason why photographs, 
in connection with testimony from those acquainted with the persons 
that they are accurate représentations, may not be used upon the 
trial as aids to identification. For this purpose only the photo- 
graphs were permitted to be used at the trial. We think this use of 
thern not erroneous. Cowley v. People, 83 N. Y. 464, 38 Am. Rep. 
464; Com. V. Connors, 156 Pa. 147, 27 Atl. 366. 

5. At the trial objections were taken to the admission of certain 
testimony as to the possession by the accused of certain of the stolen 
property, and the purchase of a money-order stamp, such as is used 
upon money orders in the post office of the United States. This tes- 
timony tended to show that among the articles stolen from the post 
office at Granville were a number of blank money orders. Thèse or- 
ders were useless unless they could be put into circulation with the 
semblance of genuineness, signed and stamped as though used in the 
usual course of business. A witness engaged in the manufacture of 
rubber stamps of this description testified that on or about November 
loth the accused purchased such a stamp from him, together with 
type and a pad for use with the stamp. Subsequently, on the 25th 
of December, he was arrested in Chicago, just after undertaking to 
pass one of thèse fraudulently stamped and counterfeited orders. In 
bis possession was a small valise containing the outfit he had pur- 
chased from the witness the preceding month, and upon his person 
another one of the counterfeited orders. More cogent évidence of 
guilt could hardly be conceîved. The unexplained possession of 
stolen property may constitute évidence of guilt, as an honest posses- 
sion may usually be shown and the inference of guilt rebutted. In 
the présent case the explanation of the possession of the property 
was consistent only with the intent to make a wrongful and criminal 
use of the stolen property. The means of putting the orders in 
shape to realize upon having first been obtained, they are fraudulently 
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stamped and signed and issued as genuine. It does not detract from 
the competency of this proof that it also tended to show the indé- 
pendant offense of forging and uttering the orders. Thèse circum- 
stances were important links in the chain tending to inculpate the 
plaintiff in error in the theft of the orders which followed the break- 
ing and entry of the post office. In this connection we may notice 
the exceptions taken to the charge of the court upon the effect to be 
given this class of testimony. Upon this subject the court charges : 

"Now, If you are satisfled, gentlemen, that he was, on the night this 
post office was broken into, In the town of Granville, and that he -was pass- 
ing under an assumed name, and that afterwards some of the property 
which was stolen on that occasion was found in his possession, then the 
jury might Infer that he was one of the persons who broke into the post 
office and robbed it, unless he has esplained his possession of the stolen 
property in such a way as to show that he was not, and eould not hâve 
been, connected with the breaking of the post office." 

This part of the charge was excepted to, and the court requested 
to charge upon this subject: 

"The fact that stolen goods may hâve been found in the possession of the 
défendant, at Chicago, on the 25th of December, 189C, months after the 
breaking and entry of the post office in question, ralsed no pres'umption that 
the défendant committed the breaking and entering complained of, though 
the jury should take such fact into considération in determining whether 
or not the défendant was présent at Granville, Ohio, on the night In ques- 
tion." 

The charge given must be read in the light of the circumstances of 
the case. There was absolutely no testimony tending to show other 
than a guilty possession and use of the stolen property. In saying 
that the accused must meet the strong criminating évidence produced 
by showing that he could not hâve been connected with the breaking 
of the post office, the court doubtless, as the context shows, had 
in mind the défense of alibi principally relied upon. For the charge 
immediately deals with that défense in a manner whoUy unexception- 
able. The unexplained possession of goods recently stolen is en- 
titled to more or less weight as an inculpatory circumstance, depend- 
ing upon the facts of each case, and unless rebutted by the évidence 
or explanation of the accused the jury may act upon it. Wilson v. 
U. S., 162 U. S. 619, 16 Sup. Ct. 895, 40 Iv. Ed. 1090. The term 
"recently" in this connection has no fixed and defînite meaning, and is 
a variable term, depending upon other circumstances. Whart. Cr. 
Ev. § 759. There may be a theft of goods accompanied by such subsé- 
quent concealment of them, or they may be used for such purposes, 
that their possession several months after the theft may be presump- 
tive évidence of guilt, to be weighed by the jury. As in the présent 
case, the purchase of the stamp, the forging of the order, the attempt 
to pass them as genuine, — ail tended strongly to rebut any inference 
of innocent possession of the stolen property, and gave little room 
for the claim that the possession was accounted for upon any theory 
consistent with innocence. The exception to the charge, in view of 
the request, seems to make the contention that the possession of 
the goods raised no inference that the accused was a participant in 
the breaking and entering of the post office. But where the évidence 
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tends to show th'at a défendant is guilty of a theft of goods, it also 
tends to show his guilt of the burglary by means of which the theft 
was committed. Com. v. McGorty, 114 Mass. 299. 

Under the circumstances proven in this case, unexplained by the 
évidence for the accused, we think the court did not err in the charge 
given, or in refusing the request upon this proposition. Other 
errors are assigned, which are either not presented in the record, or 
were upon matters concerning which the court properly charged the 
jury, or were argumentative requests, not warranted by the testi- 
mony. We find no error in the record of which the plaintif! in error 
can complain, and the judgment will be afSrmed. 



UNITED STATES T. DIMMIOK. 

(District Court, N. D. Callfornla. November 22, 1801.) 

No. 3,926. 

EmBEZZLEMBNT— PCBLIC M0NEY8— CONSTBUCTIOK OF PbDBRAI, StATUTB. 

To constltute an offense nnder Eev. St. § 5492, whleh provides that 
"every person who, havlng moneys of the United States in liis tiands or 
possession, fails to make deposit of the same • • • when required 
to do so by tlie secretary of ttie treasnry or the head of any other 
proper department, • • • shall be deemed giiilty of embezzlement 
thereof," It is not necessary that a person havlng such moneys In hla 
possession should hâve been "required" to deposit the same by a spécifie 
order directed to hlm, which he falled to obey, but such requirement 
may be made by a gênerai rule or régulation of the treasury department 
requirlng such moneys to be deposlted at stated times, and a wlUful 
fallure to comply with such rule is within the statute. 

Criminal Prosecution. On motion for new trial. 

Denson & Schlesinger, for the United States. 
George D. Collins, for défendant. 

DE HAVEN, District Judge. The défendant was indicted for 
the violation of section 5492 of the Revised Statutes, and convicted. 
The section is as follows : 

"Bvery person vcho, havlng moneys of the United States In his hands or 
possession, fails to make deposit of the same with the treasurer, or some 
assistant treasurer, or some public deposltory of the United States, when re- 
quired so to do by the secretary of the treasury, or the head of any other 
proper department, or by the accounting officers of the trea'sury, shall be 
deemed gullty of embezzlement thereof." 

The question now presented for décision arises upon defendant's 
motion for a new trial. Ône of the grounds of the motion, and the 
only one which I deem it necessary to discuss, is that the verdict is 
unsupported by évidence. The following facts were shown upon 
the trial: That at the times named in the several counts of the in- 
dictment upon which the défendant has been convicted he was chief 
clerk of the United States mint at San Francisco; that it was his 
duty, as such clerk, to make sale of by-products and old materials, 
receive the money for which they were sold, and keep the same in 
his custody Until the time for depositing it in the United States 
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subtreasury ; that during ail the times referred to in the indictment 
the following gênerai régulation for the transaction of business in 
the United States mints, made by the director of the mint, and ap- 
proved by the séCretary of the treasury, was in force : 

"Ail funds received from the sale of by-products and old materlals, and 

for assays of buUion, shall be separately deposlted on the last day of each 
quarter in the treasury of the United States, and the nature of the deposit 
specified in the certifieate of deposit The original certiflcate, together with 
a statement in détail of the receipts from each source, shall be forwarded to 
the bureau of the mlnt." 

It was also shown that the défendant, as clerk of the United States 
mint at San Francisco, received moneys from the sale of by-products, 
and willfully failed to deposit such moneys with the assistant treas- 
urer of the United States at San Francisco during the quarter in 
which they were received as charged in the indictment; that such 
funds were not deposited until the last day of the quarter succeeding 
that in which they were received, and that défendant made false en- 
tries in the books of the mint as to the date when such by-products 
were sold and moneys received by him. It is now urged in behalf 
of the défendant that his willful failure to deposit the moneys so 
received by him within the time fîxed by the régulation above set 
out does not constitute an offense under section 5492 of the Revised 
Statutes, the contention being that, in order to bring the case within 
that section, it should hâve been proven that one of the ofïicers 
named therein made a spécifie demand upon the défendant after the 
money was received by him, requiring him to make deposit thereof, 
and that he failed to comply with such demand. This argument is 
necessarily based upon the assumption that the words "when re- 
quired," as they appear in the section above quoted, hâve the précise 
meaning of the words "upon demand." I do not think the statute 
should receive this narrow construction. In its enactment it was evi- 
dently the intention of congress to make it obligatory upon every 
person having in his possession money of the United States to de- 
posit the same when required, — that is, at or within the time required 
by the officCrs named, — and, in my opinion, this requirement may be 
made by gênerai rule or régulation prescribed by the secretary of 
the treasury or other head of the department which is charged 
by law with the control and disbursement of the fund to be deposit- 
ed. The words "prescribe," "direct," and "order" are ail synonyms 
of the Word "require," and a gênerai régulation of the secretary of 
the treasury, making it the duty of ofEcers receiving public money to 
deposit the same at some stated time thereafter, is in légal efïect a 
requirement that the money shall be so deposited at the time named 
in the régulation, and the willful failure to make the deposit as re- 
quired by such régulation is a violation of section 5492 of the Revised 
Statutes. It is unlawful for an officer charged with the safe-keeping 
of moneys to use the same for his own private purposes (Rev. St. 
§§ 5490-5497) ; but conviction for such an ofïense, when the money 
is afterwards deposited in the treasury, is not always sure, and for 
this reason, and also because the failure to deposit public money 
within the time required by law or régulation is in most instances 
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due tb the: fact that pfScers in whose custody it was used such money 
for tliëir own private purposes, and were not able to replace it with- 
iri the time àllowed for its deposit, section 5492 of the Revised Stat- 
utes was enactéd^ making the simple fact of the willful and intentional 
failure to depqs^t public moneys at or within the time required hy.the 
secretary of the tréa'Sury or other officers named ah act of embèzzle- 
ment. 
The motion for a new trial is denied. 



DNITED STATES v. DIMMICK. 

(District Court, N. D. California. November 23, 1901.) 

No. 3,926. 

1. Embbzzlbment — SuFPiciKNCT OF Indictmknt— Desckiption of Offense:. 

An indlctment for embezzlement, based on Rev. St g 5492, which 
charges that the défendant, having moneys of the United States In hia 
possession on a certain date, knowlngly, wlUf uUy, and f eloniously falled 
to deposit the sanie on a subséquent date named, as required by the 
,çecretary of the treasury, wUl not be held Insufficient on a motion in 
arrest of judgment because it fails to charge that défendant did not de- 
posit the money prior to the date named, slnce that would be a matter of 
défense, whlch the Indlctment is not required to anticipate and négative; 
and, in any event if the omission is a defect, it is one which did not tend 
to the préjudice of the défendant, and which. under Rev. St. § 1025, does 
not render the Indictnient insufficient. 

8. Ceiminal £jAW— Motion in Akrest of Judgment — Defects in Indictmbnt. 
On a motion in arrest of judgment the indictment should reçoive a 
libéral construction, and an informai or imperf ect allégation of an essea- 
tial fact will be deemed a sufflcient averment of such fact 

Criminal Prosecution. On motion in arrest of judgment. 

Denson & Schlesinger, for the United States. 
George D. Collins, for défendant. 

DE HAVEN, District Judge. The défendant was convicted of a 
violation of section 5492 of the Revised Statutes, and has moved for 
an arrest of judgment. The nineteenth count of the indictment 
allèges, in substance, that on the iith day of Decem^jer, A. D. 1900, 
the défendant had in, his possession, as chief clerk of the United 
States mint at San Francisco, the sum of $366.89, money belonging 
to the United States, and was then required by the secretary of the 
treasury of the United States and director of the mint of the United 
States to deposit said money with the assisjtant treasurer of the 
United States at.San Francisco on the 3ist day of December, A. D. 
1900. It is further alleged "that the said Walter N. Dimmick, as 
çlerk aforesaid, having said money in his hands and possession as 
aforesaid, knowingjy, willfully, and feloniously failed to make deposit 
of the said money with the assistant treasurer of the United States 
at San Francisco, state and Northern district of California, on said 
3ist day pf December, in the year of our Lord 1900." It is insisted 
in support of defendant's motion for an arrest of judgment that the 
indictment is defective, in this : that the facts alleged therein may ail 
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be true, and yet the défendant not guilty of any crime, because, con- 
sistently with the facts alleged, défendant may hâve deposited the 
money with the assistant treasurer of the United States before re- 
ceiving the notice to deposit it, or, after receiving notice to make 
the deposit at the date named in the indictment, he may in fact hâve 
deposited the money before the time fixed by the notice. Section 
5492 of the Revised Statutes, under which the défendant was indicted, 
makes it an offense for any person "having moneys of the United 
States in his hands or possession" to fail "to make deposit of the 
same with the treasurer, or some assistant treasurer, or some pubhc 
depository of the United States, when required so to do by the 
secretary of the treasury, or the head of any other proper depart- 
ment, or by the accounting ofScer of the treasury." Tlie indictment 
in this case foUows the language of the statute, and is, in my opinion, 
sufïicient to support a judgment against the défendant. The only 
grounds upon which it could be held that the supposed facts above 
stated would constitute a défense to the charge contained in the in- 
dictment are that the first would show that the défendant had alreadj 
made the deposit covered by the demand, and for that reason there 
was nothing upon which the demand could rest, and that the second, 
if established, would be sufïicient to show that défendant substan- 
tially complied with the notice to deposit. Assuming this to be so, 
the supposed facts are to be regarded as simply matters of défense, — 
that is, matters sufïicient in law to constitute a défense to the charge 
made against the défendant, — and it was not necessary that such 
défense should hâve been anticipated and negatived in the indictment. 
The rule is, says Mr. Bishop, quoting from Chit. Cr. Law, that " 'ail 
matters of défense must come from the défendant, and need not be 
anticipated or stated by the prosecutor.' Only a prima facie case 
against the défendant is required." i Bish. Cr. Proc. § 513. Again: 
"Matter of défense need not be anticipated and negatived in the 
indictment, which, if it makes a prima facie case, is sufïicient. The 
observation occurs in many cases that, in the language of a learned 
judge, 'if ail the facts alleged in an indictment may be true, and 
yet constitute no offense, the indictment is insufficient.' If the 
meaning is, that the indictment is insufifîcient when ail the facts 
charged in it, assuming them to be true, do not complète the sum of 
a crime, the observation is correct. But in the common form of the 
expression it is Hable to be misunderstood, and it should not be re- 
peated." Bish. Cr. Proc. (3d Ed.) § 326. The gênerai rule stated 
in the foregoing quotations is also approved by the suprême court 
in the case of Evans v. U. S., 153 U. S. 584, 14 Sup. Ct. 934, 38 E. 
Ed. 830. If, however, it should be conceded that the indictment 
would hâve been better if it had expressly charged that the défendant 
did not, at the date he was required so to do, nor at any time prior 
thereto, make deposit of the money referred to, still it does not foUow 
that judgment should be arrested because of the omission of this ex- 
press charge, as there is an implied négative of the fact that the de- 
posit was made before the date at or within which it was required to 
be made, in the allégation that défendant knowingly, willfully, and 
feloniously failed to make the deposit as required. Upon a motion 
112 r.— 23 
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I iii;a!i;:riè5t of judgment the indictment should receive a libéral con- 

il sti-Ucticîh,,"and an informai or imperfect allégation of an essential 

ip fàct *vvîll'1)e deemed a sufïicieilt àverment of such fact." U. S. v. 

* San;;Fi-àncisco Bridge Ce. (D. C.) 88 Fed. 891 ; U. S. v. Noelke 

(G. tî.)/r Fed. 426. -It is also pirovided in section 1025, of the Re- 

vised Stattltes, that : 

\ "No laàiiïtnient found and presented J3y a grand Jury in any district or 

I circuit or ôther court of the United States sliall be deemed insuflicient, nor 

;!, sliallthei trial, judgment, or other proeeedlng thereon be affected by reason 

t of any defect or imperfection in matter of form only, which shall not tend 

to the préjudice of the défendant." 

I The alleged dèf ect in the nineteenth count did not iii any manner 

I tend fô-ithe préjudice of the défendant upon the trial, nor was it 

>f claimëd by him that he deposited the money referred to before the 
date when he was required to dô so ; and, if such had been the fact, 

I he wâs entitled to prove the same under his plea of not guilty. 

I What has been said in relation to the nineteenth count is equally 

I applicable to the objections urged against the twentieth count of 

i the indictment. 

I The motion îs denied. 



OHOW LOY T. UNITED STATES. 

(Circuit Court of Appeals, Eîi-st Circuit. November 23, 1901.) 

No. 402. 

1. ChinbçB Exclusion— Procbedingb fob Depobtation— Taking of Appeai.. 
Under section 13 of the Chinese exclusion act of September 13, 1888 
(25 Stat 476), which provides that any Chinese person convicted before 
a commissloner under the act "may, within 10 days from such conviction, 
appeal to the Judge of the district court for the district," such an appeal 
may be t&^en by a notice glven to the commissloner orally within the 
10 days and entered of record. When notice is so glven, it is not neces- 
sary that thè matter should be presented to the Judge within the 10 
days to préserve the appellant's rlght to a hearlng on review.i 

8. Same— App*llate Tribunal- Construction op Statuts. 

The rlght of appeal glven by section 13 of the Chinese exclusion act 
of September 13, 1888 (25 Stat. 476), which provides that "any such Chi- 
nese person convicted before a commissloner of a United States court 
may, within 10 days from such conviction, , appeal to the Judge of the 
district court for the district," is to the Judgè. as a spécial tribunal, and 
not to the district court 

8. 8a¥E— AbaHdqïîmbnt OF Appeal— Discrétion Of Judôe. 

The proeeedlng for the déportation of a Chinese person under Act 
Sept 13, 18^ (25 Stat 476), belng anomalous and of a summary charac- 
ter, In the absence of any provision flxing a tlme within whleh an appeal 
from the décision of a commissloner shall be heard by the district judge 
it is within his discrétion to détermine when the delay in brlnglng the 
matter before hlm for hearlng is such as to amount to an abandonment 
of the appeal. 

4. Habsab Corpus- Grounds for Rblibf— Defkcts in Commitment. 

Where sufflclent ground for the détention of a prlsoner is shown, he 
cannot be dlscharged on a writ of habeas corpus because of defects or 
Irregularitles in the form of commitment. 

idtizenship of Chinese, see notes to Gee Fook Sing v. U. S., 1 0. 0. A. 
il2; Lee feing Far v. U. S., 35 0. C. A. 332. 
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Appeal from the Circuit Court of the United States for the Dis- 
trict of Maine. 

John S. Richardson and R. C. Moore, for appellant 
Isaac W. Dyer, U. S. Atty. 

Before COLT, Circuit Judge, and ALDRICH and BROWN, Dis- 
trict Judges. 

BROWN, District Judge. This is an appeal from an order of 
the circuit court of the United States for the district of Maine dis- 
missing the pétition of Chow Loy for a writ of habeas corpus, iio 
Fed. 952. 

The appellant, Chow Loy, was arrested May 13, 1901, under the 
provisions of "An act to prohibit the coming of Chinese laborers 
to the United States," approved September 13, 1888. 25 Stat. 476. 
After a hearing, the United States commissioner, on May 23, 1901, 
found and adjudged that the said Chow Loy is a Chinese person, 
and is not entitled to be or remain in the United States; that the 
said Chow Loy is a citizen or subject of no other country than 
China; and it was ordered that the said Chow Loy be removed 
from the United States to the empire of China. The commission- 
er's record contains, aiso, the following entries: 

"May 24. Copy of Judgment and warrant to remove Issued. 

"May 31. Levi Turner, Ksq., appears and glves notice of appeal. 

"July 3. Levl Turner, Esq., wlthdraws appearance. 

"July 11. John S. Eichardson, Esq., of Boston, offiers to appear and prose- 
cute appeal." 

By section 13 of the act it is provided: 

"Any such Chinese person convicted before a commissioner of a United 
States court may, within ten days from such conviction, appeal to the judge 
of the district court for the district." 

The only act donc by the appellant within the statutory period 
of 10 days was that proven by the following extract from the com- 
missioner's record: 

"May 31. Levi Turner, Esq., appears and glves notice of appeal." 

We hâve first to inquire whether the appellant did, within 10 days, 
appeal to the district judge, within the meaning of the act. 

As the hearing upon déportation proceedings is of an anomalous 
and summary character, we are of the opinion that there should be 
no stricter requirement in regard to procédure than is necessary 
to make it appear that the party asserted and claimed his right. 
A positive right is given him by the statute. If he has seasonably 
asserted this right, it should not be defeated by a failure to take 
proceedings analogous to those prescribed for the taking and per- 
fection of appeals or writs of error. In Fong Yue Ting v. U. S., 
149 U. S. 698, 728, 729, 13 vSup. Ct. 1028, 37 L. Ed. 918, it was said: 

"No formai complaint or pleadlngs are requlred, and the want of them does 
not afCect the authorlty of the judge, or the valldlty of the statute." 

If we look to the practice upon ordinary appeals to furnish us 
guidance by analogy, it will appear that an appeal is "taken" in the 
lower court. 
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^ In Bfown v. McConnell, 124 U. S; 489, 490, 8 Sup. Ct. 560, 31 L. 
Kd. 496, it was said: 

"An appeal tb thls court in a proper case Is a matter o£ right, and its 
allowance is in reallty nothing more than the doing of those things whicli are 
uecessary to glve the appellant the means of invoking our jurisdictlon. A 
TYrit oi; error is the process of this court, and It is issued, therefore, only 
■upon our authority; but an appeal can be taken -without any action by this 
court. Ail that need be done to get an appeal is for the appellant to cite his 
adversary In the proper way to appea'r before this court, and for him to 
docket the case hère at the proper time. • * • If an appeal is talien by 
the action pî' the court in session before the end of the term at which the 
decree is rèndered, no formai citation is necessary, because, both parties 
being constructively in court during the entire term, they are charged by law 
With notice, of ail that is' done In the case afCectlng their Interests. But, 
if the necessajy securlty Is not taken ui^tll after the term, a citation is re- 
qulred to bring the appellee before us, although. If the case is docketed hère 
lu time, It wiu not be dismissed at the return term until an opportunity has 
been afforded the appellant to glve the requislte notice. The appeal taken 
in open court, if docketed hère in time, gives this court jurisdiction of the 
subject-matter, and invests it with power tp make ail orders, consistent with 
proper prsictice, which are needed in furtherance of justice. This subject 
was fully considered in Hewitt v. Filberti 116 U. S. 142, 6 Sup. Ct. 319, 29 
L. Ed. 581." 

We are of the opinion that the proceedings before the commis- 
sioner after judgment are sufficient to show that a daim of appeal 
was made within 10 days. The case which we hâve cited seems 
to be an express authority for the position that an appeal can be 
taken without àny action by the appellate court. We further think 
that the 10 days provided for taking the appeal was in this case 
analogous to a term of court in an ordinary case, and that an ap- 
peal orally taken and recorded within that time by the commis- 
sioner constituted a sufficient notice to the appellee of the pendency 
of an appeal. We are further of the opinion that no citation to the 
appellee was necessary, and that it was fairly chargeable with 
notice of ail that was done in thé case during this period of 10 
days. We see no reason for incumbering this proceeding with any 
more technicalities than are necessary in the case of appeals orally 
taken, in a court in session, before the end of the term. The statute 
makes no provision as to when , an appeal shall be heard by the 
judge of the district court, nor as to when it shall be presented to 
him. As the appellant has the full period of 10 days within which 
to appeal, if such an appeal can be taken solely by action before 
the Commissioner it would seem to foUow that he can be deprived 
of no part of this time for taking the appeal by a requirement which 
wpuld make him take it in season to présent it to the judge within 
the period of 10 days. ' . 

ïn Crédit Cp, v. Arkansas Cent. R. Co., 128 U. S. 258, 261, 9 
Sup. Ct. 108, 32 L. Ed. 449, it wàs said: 

"An appeal c^not be said to be 't^kçfl,' any more than a writ of error 
eàn be said to; be 'brought;' until it is iii some way presented to the court 
which made the decree appealed froni, thereby putting an end to its jurisdic- 
tlon over the case, and making It its duty to send it to the appellate court. 
This is done by filing the papers, viz. the pétition and allowance of appeal 
(where tbere lé aucb a petltiôâ and allowance), the appeal bond, and the cita- 
tion." 
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It was said, aiso: 

"Of course, If the appeal Is allowed in open court and entered In the min- 
utes, no furttier service is required." 

In Edmonson v. Bloomshire, 7 Wall. 306, 311, 19 L,. Ed. 92, it was 

said: 

"The prayer for the appeal, and the order allowing It. constltuted a valld 
appeal." 

In Evans v. Bank, 134 U. S. 330, 10 Sup. Ct. 493, 33 L. Ed. 917, 
it was said that, under the rule, it is the duty of an appellant to 
docket his case and to file the record in the appellate court within 
the first six days of the term ; and, if this is not done, the appellee 
may hâve the case docketed and dismissed; and, if the case is not 
so docketed and dismissed by the appellee, the appellant is in time if 
the record be filed during the return term. 

In Brooks v. Norris, 11 How. 207, 13 L. Ed. 666, it was said that 
"the writ of error is not brought, in the légal meaning of the term, 
until it is filed in the court which rendered the judgment." 

In Seymour v. Freer, 5 Wall. 822, 18 L. Ed. 564, it was said: 

"What is essential to an appeal Is allowanee, citation to the appellees, or 
équivalent notice, or waiver, and the bringing up of the record at the next 
term of this court." 

We think that an allowanee of the appeal by the commissioner 
was not essential. The commissioner was not acting as a court 
of record, had no clerk, and no allowanee was necessary as a direc- 
tion to a clerk to send up the record. Had there been an entry 
of an allowanee by the commissioner, that would hâve afforded 
merely additional évidence that a right had been claimed. More- 
over, no bond or security was required, as the appellant was in 
actual custody. While the question is not altogether free from 
doubt, we think the sounder view, in proceedings of this character, 
is that, if the Chinese person asserts his claim of right within the 
10 days, he has appealed to the district judge within the fair mean- 
ing of the statute. 

Assuming, then, that an appeal was taken, the next question for 
considération is whether the district judge erred in dismissing the 
appeal for abandonment. The district judge said, in his opinion 
dismissing the appeal, that it was not brought to his notice till iate 
in July, a few days before the hearing. The pétition to the circuit 
court for the writ of habeas corpus stated that the pendency of the 
aforesaid appeal had been called to the attention of the district judge 
several days previous to the 30th day of July, the exact date not 
being known to the petitioner. It is apparent that no steps what- 
ever were taken to procure a hearing by the district judge during 
the month of June, and that nothing was done until the latter part 
of July, except that on July 3d Levi Turner, Esq., appeared before 
the commissioner and withdrew his appearance, and that on July 
iith John S. Richardson, Esq., of Boston, appeared before the com- 
missioner and "oflfers to appear and prosecute the appeal." In or- 
dinary cases of appeal, where the appellant fails seasonably to dock- 
et his case, the appellee may do so for the purposes of dismissal. 
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We think ît follows, of necessity, that the district judge to whom 
the appeal is to be made has power not only to hear the case, but 
also to décide whether or not there has been such an abandonment 
of the appeal as warrants its dismissal. The statutes regulating 
appeals hâve nb application to the présent case, save as they afford 
some illustrations of the gênerai principles to be observed. 

It is contended for the appellant that the appeal provided by sec- 
tion 13 of the act is an appeal to the district court; that, therefore, 
the appellant might présent his appeal at any time within the en- 
suing term of court. The appellant relies upon U. S. v. Gee Lee, 
I ce. A. 518, 50 Fed. 271, 273 (April 18, 1892), in which the cir- 
cuit court of appeals for the Ninth circuit held that a writ of error 
could be had to the district court to review its décision in a déporta- 
tion case, saying : 

"If, under the circumstances, the words 'the judge of the district court for 
the district' can be held équivalent to the words 'the district court for the 
district,' a writ of error will lie from this court to review the judgment. We 
are of the opinion that the statute should be so read. The learned judge of 
the district court, from thé allowance by him of the wrlt of error, evidently 
so thôUght. EJvery argument of convenience and utillty favors this conclu- 
sion. Uniformity of décision In a very Important matter wlU thus be se- 
ciired. 

'"Judge of the district court' and 'district court' are not, strictly speabing, 
convertible terms. But they are so in a popular sensé, and it is safe to 
assume that congress, in the use of the former phrase in this connection, 
intended to glve the party an appeal to the district court of the dlsti'let" 

With due respect to the décision of this learned court, we iînd 
I ourselves unable to agrée with its conclusion that the appeal pro- 

;| vided was an appeal to the district court. 

The circuit judge, in his opinion denying the pétition for the writ 
:' of habeas corpus, says: 

I; "Inasmuch as section 13 provides that the warrant issued on the complaint 

which the section authorizes raay be made returnable 'before any justice, 

judge or commissioner of a United States court, or before any United States 

■i; court,' and for an appeal only In case the warrant is returned before a com- 

j mlsSloner, it would seem to f ollow that the judge of the district court acts on 

5' appeal in the same capacity as though the warrant had been first returned 

before him. Moreover, as the provision with référence to the return of the 

warrant in the same section expressly dlstinguishes between a judge of a 

I? United States court and a United States court, it would seem to foUow, on 

|: just rules of construction, that this distinction must run throughout the 

1 section." 110 Fed. 953. 

M We think that this is a sound construction of the statute. 

:i The décision of the suprenje court in Fong Yue Ting v. U. S., 

149 U. S. 698, 13 Sup. Ct. 1016, 37 L. Ed. 905, was handed down 
May 15, 1893, 'ifter the décision in U. S. v. Gee Lee; and it seems 
to us that it contains expressions which are inconsistent with the 
view of the statute taken by the circuit court of appeals for the 
Ninth circuit. 

Thus it was said (pages 728, 729, 149 U. S., page 1028, 13 Sup. 
Ct., page 918, 37 L. Ed.): 

"The désignation of the judge, in gênerai terms, as 'a United States judge,' 
is an apt and sufflcleat description of a judge of a court of the United States, 
and is équivalent to or synonymous with the désignation in other statutes of 
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the Judges antborlzed to Issue wrlts of habeas corpiM or warrants to arrest 
persons accused of crime. Rey. St. §§ 752, 1014. 

"When, Sn the forin prescribed by law, the executtre officer, acting In b»- 
half of the TJnlted States, brings the Chinese laborer before the Judge, In 
order that he may be heard, and the facts upon whlch dépends hls rlght to 
remain In the country be decided, a case is duly submltted to the Judiclal 
power; for hère are ail the éléments of a civil case, — a complalnant, a de- 
fendant, and a Judge,— actor, reus, et judex. 3 Bl. Comm. 25; Osbom v. 
Bank, 9 Wheat 738, 819, 6 L. Ed. 204. No formai complaint or pleadings 
are required, and the want of them does not affect the authorlty of the judgé 
or the ralldlty of the statute." 

Throughout this opinion the référence is always to a "judge." 
In the dissenting opinion of Mr. Justice Brewer, page 742, 149 U. 
S., page 1029, 13 Sup. Ct., page 920, 37 L. Ed., there is clear évi- 
dence that that learned judge found a distinction between a "judge" 
and a "court." The référence to Rev. St. §§ 752, 1014, indicates 
that a distinction is to be made between a district judge and a dis- 
trict court. 

In Carper v. ' Fitzgerald, 121 U. S. 87, 7 Sup. Ct. 825, 30 L. Ed. 
882, it was held that, upon habeas corpus proceedings before the 
circuit judge for the Fourth circuit at chambers, no appeal Hes to 
the suprême court from an order of the circuit judge, sitting as a 
"judge," and not as a "court," discharging a prisoner brought be- 
fore him on a writ of habeas corpus ; that an order of the judge 
that the papers be fîled or recorded in the circuit court does not 
make his décision as "judge" a décision of the "court." See, also, 
Harkrader v. Wadley, 172 U. S. 148, 162, 19 Sup. Ct. 119, 43 L. 
Ed. 399. 

In U. S. V. Duell, 172 U. S. 576, 589, 19 Sup. Ct. 290, 43 L. Ed. 
564, it was said concerning appeals in the District of Columbia : 

"By the acts of 1839 and 1852 an appeal was glven, not to the circuit court 
of the District of Columbia, but to the chief judge or one of the assistant 
judges thereof, who was thus called on to act as a spécial judiclal tribunal. 
The competency of congress to make use of such an instrumentality or to 
create such a tribunal in the attalnment of the ends of the patent ofHee seema 
never to bave been questloned, and we think eould not hâve been succes»- 
fully. The nature of the thing to be done belng judiclal, congress had power 
to provide for judiclal Interférence through a spécial tribunal." 

See, also, U. S. v. Coe, 155 U. S. yd, 15 Sup. Ct. 16, 39 L. Ed. 
76; Lambert v. Barrett, 157 U. S. 697, 15 Sup. Ct. 722, 39 L. Ed. 
865; McKnight v. James, 155 U. S. 685, 15 Sup. Ct. 248, 39 L,. Ed. 
310; In re Lennon, 150 U. S. 393, 14 Sup. Ct. 123, 37 L. Ed. 1120. 

In U. S. V. Clarke, i Gall. 497, 499, Fed. Cas. No. 14,804, Judge 
Story, sitting in the First circuit, said: 

"The district judge Is not the district court, though he Is the presiding 
officer thereof. A court Is not a judge, nor a judge a court. A judge Is a 
public officer, who, by virtue of his office, is clothed wlth judiclal authorlties. 
A court Is deflned to be a place In which justice Is judiclally adminlstered. 
It Is the exercise of judiclal power by the proper officer or offlcers at a tlm« 
and place appolnted by law. The offlcers exist Independent of the exercise 
of such appolnted jurlsdlction, though the court may not. In gênerai, be 
holden Independent of Its offlcers. Thls last iwsitlon, however, is not always 
Btrlctly true; for a court Is consldered so much as an assemblage of mère 
abstract judiclal powers, to be organlzed and exercised at stated times and 
places, that by our laws It may be adjoumed wlthout the présence of a 
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Juclge. TTieje are many powers which the offlcers of a court, collectively or 
indlvlauàlly,' inay and do exercise, «fcluslve of thelr organizatlon as a court. 
Indeed, what they shall do in either the capacity of an offlcer or of a court 
dépends exeliisively upon the provisions of the law. 

"It is npt ttue, therefore, that evèr^ act done by the district Judge is, ta 
point of là"w, the act of the district court. In some instances powers are 
conflded to him whlch he may exercise either in court, or, by vlrtue of oflaee, 
ont of court. In other instances powers are glven to him In one capacity 
which are denied in the other. The power to Issue writs of habeas corpus 
is an èxatnple of the former liind; the power of the district judge to ap- 
point and hold spécial district courts, of the latter liind. In his capacity a» 
a court he may try certain offenses and sults of common law and admlralty 
jurisdlctlon. ; la hls capacity as a judge he bas no such authority. In hia 
capacity as district Judge he is a constituent member of thls court It would 
be absurd to contend that when he holds the circuit court hé yet holds the 
district court Nay, the very case before us is a very strong illustration of 
the distinction. As a district court, or, rather, holding the district court, 
he has no cognlzance of the offense of piracy. It Is expressly exeluded by 
statute, and consequently the complalnt would hâve been coram non judlce. 
As a judgé of the United States hé has complète cognlzance for the purpose 
of commltment for trial. If, therefore, the offense had been laid, as commit- 
ted before the district court, on a trial or complalnt for piracy, it would hâve 
been a fatal objection. It cannot be necessary to pursue the argiunent on 
thls head fufther. It Is utterly tosupportable." 

We think it clearly the intention of congress to confer upon 
the district judge, as a spécial tribunal, authority to détermine by 
summary proceedings the facts upon which an appellant resists 
déportation proceedings. The statute evidently contemplâtes pro- 
ceedings of a summary character, not admitting the delays usually 
attending ordinary litigations. See Roberts v. Reilly, ii6 U. S. 92, 
93, 6 Sup. Ct. 291, 29 L. Ed. 544. On the one hand, the ofEcers 
of the government, in the performance of an executive duty, are 
not to be unduly delayed. On the other hand, in favor of his rights, 
the Chinese person is to hâve a speedy hearing. It is very cer- 
tain that the officers of the government cannot be delayed indef- 
initely by the claim of appeal; that at some time it must fail for 
lack of prosecution ; and that it is within the power of the district 
judge, in his sound discrétion, to détermine when that time has ar- 
rived. There is nothing in this record to show that the action of 
the district judge in dismissing the appeal was improper. 

The refusai by the circuit court to grant the pétition for the writ 
of habeas corpus on the ground that the case had been properly 
dismissed was right, although we do not agrée with the reasons as- 
signed by that court for the dismissal. 

It was urged upon us at the hearing that the substantial fact 
at which this court should look in this case, and which should 
override ail technical objections, is that a person was to be de- 
ported from the United States without a hearing. We hâve given 
due considération to the argument that the right should not be de- 
feated by too technical rules of procédure, and are inclined to adopt 
a libéral rule wherever it appears that a person has seasonably as- 
serted and prosecuted his right. In the présent case, however, it 
appears by the record that on May 13, 1901, the défendant below 
was arraigned, sworn, and examined, and that the hearing was 
adjourned to May 23d ; that on May 23d the hearing was resumed ; 
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and that the appellant was represented by counsel. It therefore 
appears by the record that the appellant had full opportunity to be 
heard, and that he was heard, and that, after a hearing, it was found 
that he was a person not eniitled to be within the United States. 
Presumptively, this finding was correct. It cast upon the appellant 
the duty of proceeding with some degree of diligence to seek the 
benefit of a further hearing. It has been found by the district judge 
that the delay was not excusable, and must be construed as an aban- 
donment of the appeal. 

Whether or not there were irregularities in the form of commit- 
ment, it is unnecessary to inquire. As was said by Mr. Justice Gray 
in Nishimura Ekiu v.' U. S., 142 U. S. 651, 12 Sup. Ct. 336, 35 L. 
Ed. 1146: 

"A wrlt of habeas corpus Is not Uke an action to recover damages for an 
unlawful arrest or commitment, but Its object is to ascertain wliether the 
prison er can la-wfully be detained in custody; and, If sufflclent ground for 
liis détention by the government is shown, he is not to be discharged for 
def ects in the original arrest or commitment." 

Upon the record before the circuit court it appeared that the 
petitioner for the writ was a person not entitled to be within the 
United States, and liable to be deported ; that he had no right to 
be discharged from custody, but only to be placed in charge of the 
ofïicers of the United States for déportation. The circuit court 
therefore properly refused the pétition for the writ of habeas corpus. 

The decree of the circuit court is affirmed. 
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(Circuit Court, N. D. Oalifornia. December 3, 1901.) 

No. 13,053. 

Patents — Infringement— Floor Construction. 

The Jaclîson patent. No. 320,066, for an Improvement in floor and side- 
walli construction, claim 2, descrlbing a combination of metallic beams 
and cross bars or bearers to support a surface of artiflcial stone or con- 
crète, construed, and held not Infringed by the structure described in the 
Johnson patent; No. 550,177. 

At Law., Action for infringement of patent. Instructions to the 

jury. 

J. J. Scrivner and J. L. Hopkins, for plaintifif. 
James A. Carr, R. H. Countryman, and W. M. Willett, for défend- 
ant. 

MORROW, Circuit Judge. It is the duty of the court to construe 
the patents involved in this suit, and to détermine the actual nature 
of the inventions embraced within their terms. 

First, with respect to the patent owned by the plaintifif, Jackson, 
and upon which this suit is brought. It is known as the "Jackson 
Patent," is numbered 320,066, and dated June 16, 1895. The second 
claim of this patent contains this combination in an improvement in 
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floor aiid sidewalk construction : "Metallic beams and transverse 
bparerp&upporting a surface of artificial stone or concrète, said bear- 
ers being tensilely strained to act both as bearers and ties." This 
construction contains the following essential éléments: (i) Metallic 
beams ; (2) transverse bearers. To support a surface of artificial stone 
or concrète, the first essential élément is therefore a beam, and this 
élément of a beam has this relation to the transverse bars or bear- 
ers in the combinâtion described in the spécifications of the patent. 
The beams are described as comparatively weak, to resist the latéral 
strain occasioned by the tension of the transverse bars or bearers. 
The inventer, therefore, interposes light sectional, metallic, concrète, 
or brick arches, which resist the tensile strain of the tie rods ; mean- 
ing, of course, the transverse bars or bearers, D, shown in Figs. i, 2, 
3, and 5. The inventor also spécifies that he may employ also light 
metallic or other sectional arches, extending between the beams to 
which they are bolted on opposite sides, in which case light bars are 
extended along the crown of the arch, as shown in Fig. 4. 

The second élément to support a surface of artificial stone or 
cément is represented by the transverse bearers. Thèse bearers are 
called "bars" in the spécifications. Thèse bars are preferably of 
a J- form, and the sidewalk, which is of concrète, is supported upon 
the flanges so that its lower surface is flush with the bottoms of the 
bars. In some cases thèse bars or bearers may be placed farther 
apart, and short crossbars may be laid between them. In some 
cases transverse bars may hâve their ends secured to the outer 
beams, so as to act as tiebars, as shown in Figs. 2 and 3. In Fig. 
2 the ends are bent over in the form of a hook, and wedge-shaped 
keys may be driven in between the curved portion and the beam, to 
produce the proper tension, or screws may be employed for the same 
purpose. In Fig. 3 the ends of the bars are made round, to pass 
through the web of the beam just beneath its top flange, and the 
proper tension is produced by a nut, the end of the bar being screw- 
threaded to receive it. This tension of the transverse bearer is se- 
cured by the driving in of wedge-shaped keys between the curved 
end of the bar or bearer and the beam (Fig. 2), or by the screwing up 
of a nut upo^l,the, sçrew-threadedend of the bar, or bearer, the round- 
ed end of which bar or bearer has passed through the web of the 
beam (Fig. 3). This tension in Fig. 2 has the efïect of producing 
a horizontal "bar or bearer, of a bar or bearer so nearly horizontal 
that the sag or downward curve between the beams is a negligible 
quantity in the bar or bearer. The tension in Fig. 3 secures the 
same horizontal effect as in Fig. 2. ; That a practically horizontal bar 
or bearer is provided for in this patent is shown, not only by the 
tension secured by driving in wedge-shaped keys or the screwing 
up of the nuts on the ends of the bars, but by the spécification that 
the bar is preferably of a 1 form, and by the bats, D, shown in hori- 
zontal position in Figs. Ij 2, 3, and 5. 

I« tihe opjniojiîOfïthe; court, the natural curve or sag of a strap or 
bar crossing beaîns.anjd acting as a bearer between béams is not an 
ess,eiptial structural arrangement in this patent— -First, because such 
a curve or sag is not mentioned in either claira or spécification ; 
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second, becaiise it is not shown in the figures of the bearers or bars ; 
third, it is not inferable from the spécifications or claim ; and, fourth, 
its élimination as far as possible is provided for by the tension secured 
by either wedge-shaped keys or screws at the end of the bar or 
bearer. 

The defendant's patent is known as the "Johnson Patent." It is 
numbered 550,177, and dated November 19, 1895. The alleged in- 
fringing device in this patent is designa'ted as suspension straps or 
saddles, and the inventor describes this feature of his patent as fol- 
lows: 

"The main suppart of my floor consists of parallel I beams supported by 
the frame of the building. Over the tops of adjacent beams are fastened 
the ends of strong suspension straps or saddles, pref erably of wrcuglit iron 
or Steel, and thin enough to be quite flexible. ïhe ends o£ thèse straps ex- 
tend beyond the farther edge of the beams, and are bent to conform to the 
shape of the beam, so as to lie close against the same, while the middle 
portion of the sti'ap or saddle bends or eurves down. The curve, -which a 
flexible flat wrought-iron or steel strap naturally assumes when its ends are 
supported at flxed points nearer together than the length of the strap, is the 
line of stable equilibrium of such strap for supporting a vertical load dis- 
tributed like a concrète floor; that is, the application of the concrète floor 
on such a strap does not tend to change the form of its curve, but produces a 
tensile stress only thereln. Upon each of thèse straps or saddles, as a bot- 
tom, plastic concrète is filled in up to the horizontal level desired, so as to 
constitute a stifCening or strengthening rib." 

The claim the inventor makes is as follows: 

"A floor conslsting of beams, suspension straps fastened at the tops 
thereof, and eurved down in the intermediate portion in the Une of stable 
equilibrium." 

It is clear that the Johnson suspension straps are to be distin- 
guished in structure and function from the Jackson transverse bearer. 
The latter does not recognize the structural law of curvature which 
suspends a métal strap between beams in the line of stable equilib- 
rium, while the former does, and makes that law an élément of his 
structural invention, and an important one in the office of a light, 
flexible, but efficient carrier or bearer, supporting a floor of artificial 
stone or concrète. In the Johnson patent the suspender or strap 
is to be thin enough to be quite flexible, while in the Jackson trans- 
verse bearer this quality is not claimed. This is a characteristic 
différence, as shown in the spécification, where a J. form bar is 
claimed as préférable. There is manifestly less flexibility in a bar 
of this form than in a strap. 

There is still another feature of the transverse bearer in the 
Jackson patent that must not be overlooked, and that is the device 
for resisting the latéral strain occasioned by the tension of the bars. 
This is secured by the interposition of light sectional metallic, con- 
crète, or brick arches, which resist the tensile strain of the rods; 
or there may be employed light metallic or other sectional arches ex- 
tending between the beams, in which case light bars are extended 
along the crown of the arches. In the Johnson patent the résistance 
to the latéral strain or compression is accomplished by fiUing in 
the curvature or sag of the strap or suspender with concrète up to 
the level of the top of the I beams. This method is simple and 
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effective, and constitutes a substantial différence in sfructural ar- 
rangement and function from that of the plaintiff 's patent. 

It folio ws that the concrète or artificial stone resting upon the 
çurved strap in the Johnson patent does not perform the function 
of the concrète or artificial stone upon the transverse bearer of the 
Jackson patent. This appears plain when it is considered that in the 
Jackson patent the concrète or artificial stone placed upon the trans- 
verse bearer does not perform the function of keeping the I beams 
apart. This is shown in Fig. 3, where the concrète upon the trans- 
verse bearer, near to but below the top of the flanges of the side 
beams, and extending towards the inside beams, but not to the 
flanges of the inside beams, has no such action as to hâve the effect 
of keeping the I beams apart. The force that keeps the I beams 
apart in the Jackson patent, as we hâve seen, is not the concrète or 
artificial stone upon the transverse bearer, but the "alternate light 
sectiorial metallic, concrète, or brick arches." 

Upon that construction of thèse patents, the court will instruct the 
jury that the évidence is not sufficient to establish infringement. 



PATRGRIEVB et al. ▼. MARINE INS. 00., LIMITED, OF LONDON. 
(Circuit Court of Appeals, Bighth Circuit November 25, 1001.) 

No. 1,644. 

1. APMIRAtTT— AMBNDMENT OP LlBBL— CONPORMITT TO MANDATE ON ReTERSAL. 

A decree et a court of admlralty awarding damages for injury to a 
vessel In favor of an underwrlter which had paid Insurance on aGcount 
of such InJury was reversed on appeal because It appeared from the libel 
that the damages caused by the Injury excëeded the amount of Insurance 
paid,i and that libelant could not spllt the cause of action, and maintain 
a suit to recover a portion only of such damages. In its opinion the ap- 
pellate court stated that on the return of the record to the district 
court It would be open to libèïant "to amend its libel and show, if it 
can, that thé excess of damages over the sum for which it sues has b«en 
paid, released, or otherwise extlnguished, so that claimants are no longer 
liable therefor at the suit of any one." After the case was remanded 
the libel was amended by the addition of an allégation that the only 
party in Interest except libelant was the company owning the injured 
vessel, WhiCh had authorized libelant to Aie the libel and collect the 
amount of Insurance paid, and that the company made no further claim 
for damages. In support of BU<ai averment libelant offered In évidence 
a release executed by such company pursuant to a resolution of its board 
of directors, but after the cause was remanded, and which released 
any claiDi for damages beyond those sued for by libelant. Held, that 
guch amendment, and the évidence in support thereof, confoi-med to the 
requlrenjents of the mandate, by showing that at the time the libel was 
flled libelant was the only parl^ In interest asserting any daim, and 
that the clafmânts were fully protected agalnst a second suit, and entl- 
tled libelant to' maintain the suit to recover its own damages. 

2, ■ Bamb— Stipui.ation por Relbasb of Vbssbl— Liabilitt of Suhbties. 

A stipulation given for the release of a libeled vessel takes the place 
of the relcjased property, and .the sureties become parties to the cause, 
and are bo^d. by orders subseçjuently made therein to the same extent 
as the claimant A decree rendered upon an amended libel, which the 
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court had power to permit to be flled, is as bindlng upon the suretles 
as upon thelr principal. 
3. Shipping— Suit for Injurt to Vessel— Award op Damages. 

Where the insurer ot a vessel pays a loss occasloned by her Injury 
througli the fault of another ressel only after the damage bas been ap- 
praised by a commission, and the ordlnary steps hâve been taken to 
■verify such appralsement, there Is a strong presumption that the damage 
■was equal to the amount paid; and the estimate of witnesses who made 
an examlnatlon of the vessel flve or six years later for the express pur- 
pose of minimlzlng the damages does not justify an appellate court in 
reversing a decree for damages agaiust the offending vessel equal ta 
the amount of the original appraisal, and which is also supported by 
other évidence. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota. 

Frank S. Masten and Herbert R. Spencer (Harvey D. Goulder, 
F. E. Searle, and S. H. Holding, on the brief), for appellants. 
C. E. Kremer, for appellee. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

THAYER, Circuit Judge. This is an admiralty case which was 
before this court on appeal from the lower court at the December 
term, 1898. 37 C. C. A. 190, 94 Fed. 686. The case was fuUy stated 
in our previous opinion, for which reason we forego further state- 
ment. It will sufïïce to say at présent that the Marine Insurance 
Company, Limited, of London, England, had paid a loss incurred 
under its pohcy on the Canadian schooner Minnedosa, that had 
sustained an injury in conséquence of one of the périls of navigation 
in the Welland Canal. Having paid the loss, the Insurance Com- 
pany claimed subrogation to the rights of the insured, and libeled 
the Canadian steamer Arabian, claiming that the injuries sustained 
by the schooner had been occasioned by the négligent handling of 
the steamer Arabian. On a trial had in the lower court, the libelant 
obtained a decree against J. B. and Hugh Fairgrieve, the claimants 
and owners of the Arabian, who are the présent appellants. On the 
first appeal to this court it appeared that the libelant had only paid 
a loss to the amount of $8,051.20, while its libel contained an aver- 
ment that the damage, which had been sustained by the Minnedosa 
was more than $15,000. For this reason we held in our former opin- 
ion that the libelant could not maintain the libel as sole libelant, — 
foUowing in that respect our previous décision in Norwich Union 
Fire Ins. Soc. v. Standard Oil Co., 8 C. C. A. 433, 59 Fed. 984, — as 
that would, in efïect, permit separate actions to be maintained for 
the recovery of the damages incident to a single tort. We accord- 
ingly remitted the previous record to the lower court, saying in our 
opinion that when the record was returned to the district court it 
would be open to the libelant "to amend its libel and show, if it can, 
that the excess of damage over the sum for which it sues has been 
paid, released, or otherwise extinguished, so that the claimants are 
no longer liable to an action therefor at the suit of any one. In the 
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absence of some such showing, the libel will hâve to be dismissed." 
37 C. C. A. 190, 192,. 94 Fed* 686, 688. After the record was thus 
FetHrned to the district cotlrtthe libel was amended, in pursuance of 
the fo^egoing leave, by thé addition of an allégation to the effect that 
at the tithë the schoonèr Mînnedosa wàs injured the Montréal 
Transportation Company was the sole owner thereof, and the only 
party in interest, except the libelant; that said company had author- 
ized the libelant to file the libel and collect the amount which it had 
paid to the transportation company on account of the injuries sus- 
taîned, and that at the time of the filing of said libel said transporta- 
tion company made no claim whatever against the Arabian or her 
owners oh account of the injury ; and that it had not and would net 
thereafter make any such claim, or call upon the owners of the 
Arabiaiîfor any further damages than those sought to be recovered 
by the insurânce company. ïn sypport of this averment it produced 
and read at the trial the following release, which was duly executed 

I by the transportation company on September 21, 1899, in pursuance 

I of a resolution of its boârd of dirèctors: 

I "Whereas, on the 22d day of October, 1892, the propeller Arabian, while 
|: golng up the Welland Canal, collided with and broke down the lock gâtes of 

II lock No. 4 of the Welland Canal, releasing the water from the level above 
|: so that It came in a large volume against the barge Minnedosa, and focced 
l; her against the wlng -wall of the loek below, damaglng her to an amount 
|:: estimated at $15,000, of whieh sum the Marine Insurance Company, Limited, 
Il pàid, as an insurer on the hull of the said barge, the sum of $8,051.20, and 
i; subsequently brought suit in the United States district court at Minnesota 
'i against the said prop. Arabtan to recorer this sum: Now, in considération of 
H; the payment of the sum of one,<^llar, we do hereby forever release the said 
I propeller Arabian, her master and owners, from the payment of any and ail 
, ; claims for damages sustained by said barge for any sum over and above the 
1? said sum of $8,051.20 paid by the said Marine Insurance Company on account 

of the said damages." 

J The lower court, being of the opinion on the second hearing, as it 

was on the first, that the Arabian had been carelessly handled on the 
I occasion of the injury, entered a decree against the claimants on Oc- 

tober 9, 1900, for the sum of $10,414.66, which included the estimated 

damages, $8,000, and interest on that sum at 6 per cent, per annum 
i from September 28, 1895. It is this latter decree which is now before 

the court for review. 
I On the présent appeal it is contended, in the first place, that the 

libeknt, by its amendment, and by the proof adduced in support 
i thereof, bas not brought itself within the terms of our mandate, in 

that the évidence does not show that it had a cause ôî action when 
|/ the original libel was filed. It is suggested that our mandate did 

I not contemplate the acquisition of a new cause of action by the libel- 

j ant, and a suit thereon by way of an amendment of the original libel. 

i; When the case was hère originally this court refused to consider the 

f case on the merits, not bpcàuse the libelant had no interest in the 

. ' cause of action, but becâusë, on the showing then made, it appeared 

that another party was likewise interested, or at least it did not ap- 
I' pear affirmatively that such third party was not interested, and not 

capable of libeling the Arâbîan in its own right. It was deemed 
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improper to proceed further with the case in that condition, or until 
it was shown in some authentic manner whether the owner of the 
Minnedosa was asserting a right of action against the Arabian, or 
was content with the sum which it had already received from the 
Hbelant. And because it seemed more than probable that it was 
satisfied with the sum paid by the insurer, and never had and never 
would assert a further claim for compensation, our previous decree 
was drawn advisedly in the form above shown to permit the Hbelant, 
by an amendment, to allège and prove that it was in fact the only real 
party in interest. We are of opinion that the amendment as made 
was within the terms of our mandate, and that the proof ofïered in 
support of it, and the time which has elapsed since the accident oc- 
curred, clearly show that the owner of the Minnedosa accepted the 
sum paid by the insurer as full compensation for the injury, and 
never has asserted or intended to assert a claim against the Arabian, 
so that when the original libel was filed the libelant was the sole party 
in interest, although the original libel failed to disclose that fact as 
clearly as it should hâve donc. Moreover, we are of opinion that the 
formai release which was executed by the transportation company 
on September 21, 1899, as owner of the Minnedosa, that has now 
been brought upon the record, in view of ail the circumstances at- 
tending its exécution, will forever estop the transportation company 
from asserting any claim against the Arabian. It is true that the 
release was not executed at the request of the owners of the Arabian, 
nor for a considération by them paid ; but as it was executed to show 
that the transportation company asserted no claim against the 
steamer, and to enable this action to proceed in the name of the libel- 
ant as the sole party in interest, it will surely close the mouth of the 
transportation company in any court of justice, should it hereafter 
attempt to assert a claim which it has thus formally renounced. 

The suggestion is âlso made in behalf of the appellants that the 
sureties in the stipulation which was filed to obtain the release of the' 
Arabian cannot be holden for a. différent claim than the one asserted 
in the original libel, and hence that they are not bound by a decree 
rendered on the amended libel. This suggestion, however, im- 
presses us as being entirely without merit, because the claim which 
was preferred originally is not différent from the one preferred by 
the amended libel, but is the very same claim; the purpose of the 
amendment being to show that no one but the appellee has an inter- 
est in the claim. Besides, a stipulation in an admiralty cause for the 
release of property libeled is not subject to the rigid rules of the 
common law with respect to the liability of sureties. Such a stipula- 
tion takes the place of the released property, and the sureties therein 
become parties to the cause, and are bound by orders subsequently 
made therein to the same extent as the claimant. The Beaconsfîeld, 
158 U. S. 303, 311, 312, 15 Sup. Ct. 860, 39 L. Ed. 993. The court 
had the power, therefore, to permit the amendment of the libel, in 
the form above shown, against the sureties as well as against the 
principal, and the decree is as binding upon the former as it is upon 
the latter. 
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jhis leaves for considération the question, what were the dam- 
ages, if any, wHîch the schooner Mînnedosa sustained? And it must 
be regarded as the principal question in the case, the others being of 
a more technîcal , character. There is abundant testimony in the 
record which shows that as a resuit of the breaking of.the lock gâtes 
on the occasion of the accident, whereby a large volume of water was 
suddenly released from the higher level, the Minnedosa was forced 
agàinst the wing* Wall df the lock below, and by that means was bent 
or twisted to soiïie extent. This îs shown by the testimony of Capts. 
Taylor, Powers, Parsons, Charles, and the captain of the Minne- 
dosa, àll of whom saw the barge immediately after the accident, as 
well as by the testimony of some other witnesses. The fact that her 
hull was twisted or bent to some extent cannot be denied, on the évi- 
dence contained in the présent record. It is true' that there is a con- 
trariety of opinion as to the extent to which the value of the barge 
was lessèned in conséquence of this misadventure. It appears, how- 
ever, that the Insurance compariy, immediately after it was notified 
of the accident, took the ordinâry steps to ascertain the extent of the 
injury ànd the amount of the damage. Appraisers were appointed 
for this piirpose, and their apprâisement was approyed by Capt. 
Parsons, who was employed to verify the apprâisement ; and after 
such steps had been taken, and not before, the lîbelânt paid $8,ooo 
to the owners of the barge, as compensation for the injuries sustained, 
without suit. Thèse facts must be regarded as raising a very strong 
presumptîon that thé vessel Was in fact damaged to the extent 
claimed. Ëesidés, it appears that as a resuit of the accident the 
rating of the schooner was changed from Ai* to Ai^. This change 
in the râting of the barge was due to injuries which the barge had 
sustained by reason of the accident, and the efïect was to lessen her 
market value to the extent of $io,ooo or $12,000. Now, the ex- 
amination of'the barge which was made by the appellants* witnesses 
was made sbmê five or six years after the accident had occurred, and 
for the express purpose of minimizing the damages. Taking aH 
thèse facts into considération, we are of opinion that this court would 
not be justified' in disturbing the fînding and decree of the learned 
judge of the district court. It is probably as, pearly right as any de- 
cree which couldbe formulated after this lapse of time. 

It is accordîfigly orderfid that it be affirmed. 
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STATE OF WEST VIRGINIA v. KING et al. 

(Circuit Court, S. D. West Virginia. December 11, 1901.) 

1 Fbdbbal Court— Remov al of Causes. 

A suit Instltuted by a state against a elalmant of land, to enforce 
a forfelture of the land and subject It to sale for the beneflt of the 
school fund was not orlglnally cognlzable in the fédéral courts, nor 
■was it removable thereto, there belng no fédéral question presented by 
the blll, and the state not belng a citizen, wlthln the judlciary act and 
removal laws. 
8. Samb. 

Though an action could not orlglnally hâve been instltuted in the 
fédéral courts, controversies thereln mlght thereafter arise between 
parties thereto whleh would présent grounds for removal. 

8. Same— Waiveh. 

Where a défendant In a suit in a state court, after hls application for 
a removal to a fédéral court, had been denled, presented an amendment 
to his pleadlngs previously flled, whlch the court allowed, and thereafter 
prosecuted a wrlt of prohibition in the state court of appeals, such sub- 
séquent proceedlngs constltuted a walver of hls right to removal, and, 
the cause having been subsequently docketed by hlm in the fédéral 
court! was subject to romand. 

In Equity. 

J. H. Holt and W. P. Hubbard, for complainant. 
Flournoy & Price and M. F. Stiles, for défendants. 

GOFF, Circuit Judge. This suit was instltuted by the state of 
West Virginia, in a circuit court of that state, for the purpose of 
subjecting to sale for the benefit of the school fund, as forfeited 
to said state, a tract of 500,000 acres of land, which had been granted 
by the commonwealth of Virginia to Robert Morris, by patent dated 
June 23, 1795, and to which the défendant Henry C. King claimed 
title at the time the suit was so commenced. The suit was brought 
under the provisions of chapter 105, Code W. Va., relating to the 
sale of lands for the benefit of the school fund. A fuU statement 
of the pleadings in said cause, and of the proceedings had therein 
in the courts of the state of West Virginia, — the circuit and the 
court of appeals, — is not essential to the disposition of the motion 
now under considération. On the 20th day of July, 1901, the de- 
fendant King tendered to the circuit court of Cabell county, W. 
Va., where the case was then pending, his pétition and bond, asking 
for the removal of the suit to the circuit court of the United States 
for the Southern district of West Virginia. The said court of Ca- 
bell county, by an order entered on the 5th day of August, 1901, 
refused to direct the removal of the cause, and thereupon King, 
having procured a copy of the record, filed the same in this court, 
and moved that the case be docketed and proceeded with herein, 
which was donc, whereupon the state of West Virginia moved that 
it be remanded to the circuit court of Cabell county. That motion 
alone is tiow to be disposed of. 

That the tase as onginally instltuted could not hâve been removed 
to this court is qulte évident, because no fédéral question was pre- 
sented by the blll, and the state is not a citizen, within the meaning 
112 F.— 24 
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of the judiciary act and the removal laws. Stone v. South Caro- 
lina, 117 U. S*. 430, 6'Sup. Ct.T799^'29 L. Ed. 962; Germania Ins. 
Co. V. Wisconsin, 119 U. S. 473, 7 Sup. Ct. 260, 30 L. Ed. 461; 
Postal Tel. Cable Co. v. Alabama, 155 U. S. 482, 15 Sup. Ct. 192, 
39 L. Ed. 231. The suit could not havebeen originally brought 
în the cjfcuit tourt of the United States, and no suit is removable 
from a state to a fédéral court which was not originally cognizable 
in the latter court. Railroad Co..v. Davidson, 157 U. S. 201, 15 
Sup. Ct. 563, 39 L. Ed. 672 ; Act Cong. March 5, 1875, as amended 
by Acts March 3, 1887, and August 13, 1888. Courlsel for King 
do tyot in fact controvert this construction of the law as I hâve 
stated it, but their real contention is that the suit they désire to 
remove to the circuit court of the United States is not the action 
originally brought by the state of West Virginia, but the contro- 
versy raised by certain of thé' défendants in their respective an- 
swèrs, iti which they set up title to parts of said land' adverse to the 
défendant King as well as to thç state of West Virginia. Thèse 
answers were filed in the circuit court of Cabell county, W. Va., 
on 'difîf Client da:ys in the month ôf July, 1901, and as to them, and 
the questions raised therein, défendant King insisté that his péti- 
tion for removal was filed in the state court before the time to plead, 
answer, or demur thereto had arrived. While it is true that a case 
is not removable from a state to à fédéral court which could not 
originally hâve been instituted iil the fédéral court, still it is pos- 
sible,, that during the pendency of such a case in a state court a 
controversy may arise between some of the parties thereto that 
may t^e removed to the circuit court of the United States. In such 
instances the controversy so brought into the case pending in the 
state court is one that cpuld also hâve been instituted in a court of 
the Un jted States. So far as the case I now consider is concerned, 
I do not iind it necessary to décide that point, for the reason that, 
dispose of it as I may, the motion to remand must be granted, be- 
cause the défendant King, after the filing of his pétition and bond, 
and after the state court refused to enter the qrder of removal, 
waived hi? right to remove, by additional proceedings in said cause, 
had on his motion in both the circuit court of Cabell county and 
the cqurt of appeals of West Virginia. The ; action taken by him 
in the cîrcvtit court of Cabell. cpunty, after said court refused to 
enter the order of removal, was a§ follows : The, court denied the 
motion to remove on the 5th dfiy of August, 1901, and on the 24th 
day of that month King presented to that court an amendment 
of the pleadings theretofore filed by him, Telating to , the lands in 
controversy and the taxes due.thereon, which amendment was, by 
the ordçr of said court,; duly filed, and on the same day an addi- 
tional order was entered, by wh;ch the relief prayed for by King 
in his said amended pleading was , granted. The proceedings in 
the suprême court of appeals of West Virginia consisted of an ap- 
plication for a writ of prohibition, the object of whjch was to compel 
the circuit court of Cabell county to proceed with said cause in a 
p^rticular manner, which King insisted had been fully designated 
^ythe court pf appeals when the cause was before that court, on 
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an appeal theretofore prosecuted by the state of West Virginia. 
Thèse proceedings in said courts of the state of West Virginia were 
not Onîy inconsistent with the existence of an honest intention on 
the part of King to remove the case to the circuit court of the 
United States, but indicated a design on his part, whatever may 
hâve been his previous purpose, to proceed with the controversy 
in the circuit court of Cabell county. This conduct of the défend- 
ant King, extending from the 5th day of August, 1901, when his 
pétition for removal was filed, down to and including the 2d day of 
September, 1901, when he proceeded in prohibition, constituted a 
waiver of such right as he held, by virtue of the fïHng of his péti- 
tion and bond, to remove the case into this court. When the de- 
fendant King, on the i7th day of September, 1901, presented the 
record of this case to this court, and moved that it be docketed 
herein, the case was then, by reason of his own action and for pur- 
poses of his own, regularly pending in the circuit court of Cabell 
county, W. Va. 
The motion to remand is granted. 



CENTEAL TRUST CO. OF NEW YORK v. UNITED STATES FLOUR 

MILLING CO. 

(Circuit Court, S. D. New York December 12. 1901.) 

MoETSAGB PoRECLOsuEE — Method op Sale OF PKOPKRTTr— Ancillary Buits. 
To secure harmony of décision and administration, decrees for the sale 
of mortgaged property entered In ancillary suits for the foreelosure of 
the mortgage should conform, so far as may be, to that of the court 
of prlmary jurisdlctlon as to the method of sale of the property, what- 
ever may be the opinion of the ancillary courts as to the best method of 
sale. 

In Equity Suit for foreelosure of mortgage; On application foi 
decree of foreelosure and sale. 

Butler, Notman, Joline & Mynders, for the motion. 

C. T. Terry, opposed* 

Wheeler H. Peckham, for United States Flour Milling Co. 

John A. Garver, for certain bondholders. 

LACOMBE, Circuit Judge. The former decree has now been 
vacated by the judge who made it. Having been vacated as to the 
défendant, it is, of course, vacated as to both parties, for a decree 
of foreelosure and sale cannot bind the mortgagee complainant when 
it does not bind the mortgagor défendant. Except, therefore, for 
the various décisions which hâve indicated the opinion of this court 
as to the proper method of sale of the property, the situation is pre- 
cisely the same as it was when application for decree of foreelosure 
and sale was originally made. The court of primary jurisdiction 
and six other courts exercising ancillary jurisdiction hâve ail agreed 
as to the proper method of sale, and hâve entered decrees identical 
in terms. Two of those courts hâve declined to modify their de- 
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crées so as to conform to the views of this court as to the method 
of sale. If this court should now enter any decree requiring the 
property to be sold in some différent manner, there would be such 
a clash of authority as would resuit in paralysis of the further pro- 
ceedings. The situation would then become similar to that which 
sonje years ago constrained the circuit justices of four Western 
circuits to themselves hold court in the respective circuits, and en- 
ter harmonious decrees in substitution of the disharmonious decrees 
theretofore entered by différent circuit and district judges. As was 
expressed in the opinions filed in that cause (Farmers' Loan & Trust 
Co. V. Northern Pac. R. Co. [C. C] 72 Fed. 26), such disharmony 
should be avoided, and the decrees of the ancillary court should con- 
form, so far as may be, to those entered in the primary court. 

Complainant may take a deçree in the terms of that already en- 
tered in the New Jersey suit and in the other ancillary suits. 



EARLE V McCARTNEY et al. 

(Circuit Court, E. D. Pennsylvania. December 23, 1901.) 

No. 6 

Deceeb— Modification at Subséquent Term— Changing Terms of Sale. 

Where a court has decreed the sale by a master of certain corporate 
stock on terms stated, It wlU net, at a subséquent term, direct the In- 
sertion In the advertlsement of a provision that the purchaser shall 
not hâve the right to vote the stock until it Is fully pald for, which 
would be, In efïect, an amendment of the decree; at least unless spécial 
considérations requlre It. 

In Equity. On motions relating to order of sale. 
See 109 Fed. 13. 

Asa W. Waters, Charles Biddle, and John G Johnson, for com- 
plainant. 

A. S. L. Shields, J. H Gendell, and Geo. Tucker Bispham, for 
respondents. 

J. B. McPHERSON, District Judge. 1 hâve been asked to state 
my opinion informally upon two points concerning the proposed 
sale of certain stock and bonds of the Record Publishing Company 
under the decree of August 22, 1901, in order that the action of the 
master paay in thèse particulars be guided by the directions of the 
court. 

I. Cojicerning the time of sale: Considering the facts that an ad- 
vertlsement of 12 weeks is required by the decree, and that the 
appeal which has been taken can be heard, and no doubt will be 
heard, at the term of the circuit court of appeals that begins on the 
first Tuesday of March, I think that the day of sale ought not to 
be earlier than May I5th. By that date the décision of the court 
of appeals may be known ; but, if none shall then hâve been pro- 
nounced, I will consider an application to postpone the sale to a 
later day, without binding myself now either to grant or refuse the 
application^ 
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2. Concerning the complainant's motion to insert in the adver- 
tisement of sale the foUowing clause : "Neither the control of the 
stock, nor the right to vote the same, will vest in the purchaser 
until the full purchase money shall hâve been paid." In my opinion, 
this clause should not appear. Practically, the motion seeks now 
to amend the decree, and such an amendment the court may or may 
not hâve power to make after this lapse of time; but, conceding 
that the power exista, I see no sufficient reason to allow the amend- 
ment. The présent pledgees of the stock and bonds are, I think, 
amply protected by the decree as it now stands, and the purchaser 
should therefore (if he so desires) be permitted to exercise thé ordi- 
nary rights of ownership immediately upon the confirmation of the 
sale. 



FEDERAL OIL (X). y. WESTERN OIL 00. et aL 

(Circuit Court, D. Indiaua. January H. 1902.) 

No. 10,034. 

1. CONTRACTS— UncONSCIONABLB— SpECIPIC PF.nFOEMANCE— EQUITY. 

In an action to enforce spécifie performance of a contract, any fact 
showlng that the contract Is unfair, unjust, and agalnst good conscience 
■will justlfy the court in refuslng such decree, though the contract may 
be enforceable at law, and there Is no sufficient ground for its cancella- 
tlon. 

2. Same— Lbase— Oii, and Gas. 

A lease, for the nominal considération of .$1, for the purpose of drill- 
ing and operating for oii and gas, — the lessor to receive a certain pro- 
portion of the oii and gas obtained, — ^which does not obligate the lessee 
to commence or prosecutc such opérations, and which he may terminate 
at his pleasure without compensation to the lessor, is nnconscionable. 
and should not be enf orced. 
8. Same — Development of Oïl Lands-^Consideration. 

Where, under a lease for the purpose of drilling and operating for oii 
and gas, the only considération to the lessor is the prospective royalties 
to arise from exploration and development, and the lessee falls for eight 
months to commence such development, the agreement Is without con- 
sidération, and may be abandoned by the lessor. 
1 Same— Agreement to Complète Wells. 

Where, in a lease of oii lands, the lessee agrées to complète a second 
well within 90 days after the completion of the first well, but does not 
agrée to complète or even to commence the first well, such agreement as 
to the second well is no considération for the contract. 
6. Same— BiNDiNG Only Onb Pakty. 

The court will not decree that one party shall speciflcally perform a 
contract which the other party, at his option, may refuse to carry out. 

In Equity. 

This is a suit in equity to compel the enforeement of a lease for mining 
for ôil and gas. The blll allèges that the défendants Bradford and wife on 
li^'ebruary 22. 1901, executed to the complainant a lease as follows: "In con- 
sidération of the smn of one dollar, the receipt of which is hereby acknowl- 
edged, R. W. Bradford, of Van Buren, Ind., of the first part, hereby grant 
and guaranty unto the Fédéral Oil Company, a corporation, of Chicago, state 
of Illinois, second party, ail the oil and gas in and under the foUowing de- 
scribed premises, together wlth the right to enter thereon at ail times for 
the purpose of drilling and operating for oil and gas, and to erect and main- 
tain ail buildings and structures and lay ail pipes necessary for the produc- 
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tion aad fransportatlon of oil or gas. The flrst party shall hâve the one- 
eighth> Rftrt of oU produced and saved from sald preanlses, to be dellvered 
in the pîi>e Une wlth whlch second party may eonnect their wells, namely, 
ail that certain lot of land described as foUows, to wit; South half of the 
uorthwest qûarter of section ten, town twenty-flve north, range nine east, In 
county of Grânt and state of Indlana, containing eighty acres, more or less. 
To bave and to hold the above-d^çrjbed premises on the foUowing condi- 
tions: IjC, gas only is found, in sufflcient quantities to transport, second 
party agrées to pay flrst party one hundred dollars annually for the product 
of each aiid eyery -well so transported, and the flrst party to hâve gas free 
of cost for heating and lighting purposes In dwelling house. Second party 
shall bnry; aU oil and gas Unes when same interfères wlth cultivatiou, and 
pay ail, damage done by reason of operating under this grant In case no 
well ;ls eommenced within one day from this date, then this grant shall be- 
come null and void, unless second party shall thereafter pay at the rate of 
elght dollars and seventy-five cents ($8.75) for each month such commence- 
ment is delayed, In advance. A ebeck to the crédit of the flrst party, mailed 
to "Van Buren, Ind., wiU be good and suflflicient i>ayment for any money 
falllng due on this grant.. First party has right to locate roads to and from 
places of opérations. No well shall He drilled nearer to buildings than three 
hundred feet, unless by agreement and with an understanding betAveen the 
parties hereto. Second party to erect and maintaln gâtes and keep same 
elosed. Shackle Unes shall be high enough for team to pass under. Second 
well shall be completed ninety days after flrst well, and a well each nlnety 
days thereafter until seven wells are in. Then rental to cease. The second 
party shall hâve the right to use sufflcient gas, oil, and water to run ail 
machinery for operating said wells, also the, right to remove ail itfe property 
at any time, and may cancel and annul this eontract, or any part thereof, 
at any time. It is understood between the parties to this agreement that ail 
conditions between the parties hereunto shall extend to their hoirs, exec- 
utors, successors, and assigns." This lease was properly acknowledged and 
was duly recorded on March 4, 1901. The complainant avers performance 
on its part of ail the conditions and terms of the lease; that it has paid the 
rentalS as Jn the lease provided, whlch rentals were received and accepted 
by the lessors untll the payment requlred to be made October 22, 1901; that 
on October 19, 1901, the complainant mailed to the lessor E. W. Bradford 
a check for $8.75, as required by the lease, whlch he received, but refused 
to accept; that he returnéd the check to the complainant, stating that he 
would no longer be bound by the lease; that, disregarding the rights of the 
complainant, Bradford and wife hâve attempted to lease, and hâve placed 
the Western OU Company in possession of, the premises; that the Western 
Oil Company has wrongfully entered upon the demised premises, and is 
wrongfuUy drilling thereon for gas and oil; that on November 14, 1901, the 
complainant moyed material onto said premises for the purpose of erecting 
a structure to be tised in driUlng for gas and oil, and on November 16, 1901, 
the Western 011 Company wrongfully removed said material from the leased 
ptemises, and Bradfcard acquiesced in ^nd approved of such removal; that 
the wrongful acts of the défendants Cast a cloud upon the complainanfs 
leasehold title; and that if they are not restrained the défendants will do 
great and irréparable injury to the (^omjplainant's rights. The complainant 
pralys for an injunction restràlning the défendants from setting up any claim 
or right adverse to tliat claimed by the complainant, and from entering 
upon the demised premises; that the eomplainant's title be quieted; and 
that the défendants be enjoined from in any manner asserting any right or 
title adverse or hostile to the leasehold title of the complainant. To this biU 
the défendants hâve flied their joint and several demurrer. 

, John L. Grffîths and Elmer H. Adams, for complainant. 
Cable & Parmenter, Gavin & Davis, and Charles & Brown, for 
défendants. 

BAKER, District Judge (after stating the facts as above). The 
défendants contend that the bill cannot be maintained — First, be- 
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cause the complainant is not bound to drill for gas or oil, and is 
not bound to pay for failure so to do, and that at the end of aiiy 
month it may cease to pay rent, and no right of action therefor 
would exist in favor of the lessors for such default ; second, because 
the complainant has the right at any time to remove ail its property 
from the demised preniises, and to annul and put an end to the 
lease. The only considération yielded at the time of making the 
lease was $i in hand paid by the complainant to the lessors. As 
will be seen later, there was no binding promissory considération 
on the part of the complainant for the exécution of the lease. The 
bill, which is verified, allèges that the leasehold interest claimed to 
hâve been acquired exceeds $2,000 in value. The cash payment, if 
actually made, was merely nominal, and it is quite apparent from a 
considération of the terms of the whole lease that the lessors would 
not hâve executed it for any such paltry considération.. If there 
was no further considération which the lessee was bound to yield 
to the lessors, a court of equity would be bound to refuse the en- 
forcement of the lease. The considération would be so trifling, com- 
pared with the value of the leasehold interest, as to shock the moral 
sensé. An agreement may be enforceable at law, and there may 
be no sufficient ground for its cancellation in equity ; and yet, upon 
a fair and just considération of the attendant and collatéral circum- 
stances, the court may be satisfied that the contract is unconscion- 
able, and refuse to decree its performance. Before granting a de- 
cree the court must be satisfied not only of the existence of a valid 
contract, free from fraud and enforceable at law, but also of its 
fairness and of its harmony with equity and good conscience; and 
any fact showing that the contract is unfair, unjust, and against good 
conscience will justify the court in refusing to decree its performance. 
Such, manifestly, is the character of the lease in question. Oil leases 
stand upon quite différent grounds from leases of other immovable 
property. The governing principle in gas and oil leases of the 
character in question is that the discovery and production of gas or 
oil is a condition précèdent to the existence and continuance of any 
vested estate in the demised premises. Where, as in this case, the 
only considération is prospective royalties to arise from exploration 
and development, failure to promptly explore and develop the de- 
mised premises renders the agreement nudum pactum, and works a 
forfeiture of the lease, for it is of the essence of such a lease that 
the work of exploration shall be commenced and prosecuted with 
promptness. The smaller the tract of land demised, the more im- 
perative is the need of prompt exploration and development, be- 
cause the lessor is entitled to his royalty as promptly as it can be 
had, and delay endangers the drainage of the oil and gas from the 
demised premises through wells in its immédiate vicinity. Leases 
of coal, stone, and other like materials are corporeal hereditaments, 
and constitute an essential part of the land itself, and are capable 
of présent, absolute grant, while oil and gas are of a fugitive and 
volatile nature, a grant of either of which créâtes only an inchoate 
right, which will become absolute only upon its réduction to posses- 
sion. A lease to mine for oil or gas is a mère incorporeal. right to 
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be exerdsed in the land of another. It îs a profit à prendre, which 
may be held separate and apart from the possession of the land itself. 
Except to the extent of $i, the lessee has yielded no considération 
for the lease; nor is it bound by any enforceable promise or cove- 
nant, for the breach of which the.lessors would hâve a right of ac- 
tion to compel the payment or yielding of any further considération 
whatever. The lessors' right to a portion of the oil can only arise 
when it has been produced and saved on the premises. The lessors 
hâve a right to a royalty for gas only when it is found in sufficient 
quantities to transport, and then only for the product of each well 
when actually transported. The complainant, it is true, agrées that 
the second well shall be completed within 90 days after the first 
well, and that a well shall be drilled each 90 days thereafter until 
seven wells are sunk; but the complainant does not agrée that it 
will ever .drill the first well. Doubtless the lessors expected the 
exploration and development of the demised premises to commence 
at once, but the language of the lease is that, "in case no well is com- 
menced witfain one day from this date, then this grant shall become 
null and void," unless the complainant should thereafter pay in ad- 
vance at the rate of $8.75 for each month such commencement is 
delayed. Thus it is seen that the complainant is under no obligation 
enforceable at law ever to commence the drilling of the first well, 
and it is under no obligation to pay for failure to commence or com- 
plète theisinking of the first well. The provision that the second well 
shall be completed within 90 days after the first well is sunk is not 
enforceable at law, because the complainant is not bound ever to 
commence or complète the first well. The complainant is under no 
obligation to pay the monthly rental of $8.75. The lessors could 
maintain no action to recover the same if the complainant should re- 
fuse to continue payment. Such a lease is without considération, and 
must be held a nudum pactum and void. A lease so unfair, in- 
équitable, and against good conscience no court ought to enforce. 

And for another reason the court cannot enforce this lease : The 
lease expressly provides that the complainant shall hâve the right to 
remove ail its property from the demised premises at any time, and 
may cancel and annul this contract, or any part thereof, at any time. 
It is a well^âettled rule of law that a lease which is determinable at 
the will of one party is equally determinable at the will of the other 
party, Knigtit v. ïron Co., 47 Ind. 105, 17 Am. Rep. 692. 

And for a still further reason the court must refuse to enforce this 
lease: The court will not decrSe that one party shall specifically 
perform a; contract which the other party, at its option, may refuse 
to carry out. It is of the essence of a decree that it should be mu- 
tually binding and conclusive on both parties. It would be an idle 
formality for the court to enter a decree against the défendants in 
this case; for the reason that the complainant has the right to render 
the decree irieflfective at any moment that it pleases. Marble Co. v. 
Ripley^io Wall. 339, 359, 19 L. Ed. 955. 

For thèse reasons the demurrer is sustained and the bill dismissed 
for wsûit of equity, at the costs of the complainant, and the temporary 
■rcstraîtting order heretofore granted is dissolved. 
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FLOWBR V. MacGINNISS et aL 
(Circuit Court of Appeals, Second Circuit December 16, 1901.) 

No. 121. 
1. WiTNBSSES — Eqtjity Cause ~ DEPOSITION — When Takbn — Refdsal to 

TeSTIFY — CONTEMPT. 

Under Eev. St. U. S. § 863, providing that the testlmony of a witnesg 
may be taken in any civil cause depending In a district or circuit court 
by déposition, and suprême court rule 68, providing that such testlmony 
may be taken "in the cause after It is at issue," a witness in an equlty 
case cannot be compelled to glve his déposition before the cause Is at 
issue; hence bis refusai to so testlfy when subpœnaed is not a contempt 
of the court issulng the subpœna. 

•a. SaMB— COMMITMBNT FOR CONTBMPT— FlNAL OKDEB— WrIT DP ErROR. 

An order in an equlty cause, committing a witnessj not a party to the 
suit, for contempt in refusing to testlfy before the cause is at issue, Is 
final and reviewable on a "wrlt of error sued ont by the w^ltness. 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

John A. Garner, for plaintifif in error. 
Franklin Bien, for défendant in error. 

Before WALLACE, Circuit Judge, and TOWNSEND and AD- 
AMS, District Judges. 

WALLACE, Circuit Judge. This is a writ of error to review an 
order committing the plaintifï in error for contempt for refusing to 
submit to an examination as a witness in an equity cause pending in 
the United States circuit court for the district of Montana to which 
he was not a party. The complainant having given notice of the 
taking of dépositions before a commissioner, pursuant to section 863 
of the Revised Statutes of the United States, obtained a subpœna 
from the clerk of the United States circuit court for the Southern 
district of New York, and made service of the same upon the plaintifï 
in error. The plaintifif in error appeared before the commissioner, 
pursuant to the subpœna, and refused to submit to an examination, 
upon the ground that issue had not been joined in the equity cause, 
and consequently the complainant was not entitled to take his testl- 
mony. Upon an application to punish him for contempt, although 
it appeared that issue had not been joined in the equity cause, the 
court below adjudged him guilty. Concededly, this order was erro- 
neous, unless, by virtue of section 863, the complainant was entitled 
to take the testimony of the witness notwithstanding issue had not 
been joined in the cause. The section provides that the testimony of 
a witness "may be taken in any civil cause depending in a district or 
circuit court by déposition de bene esse when the witness lives at 
a greater distance from the place of trial than one hundred miles," 
etc., upon first giving reasonable notice in writing to the opposite 
party or his attorney, stating the name of the witness and the time 
and place of the taking of the déposition, and that any person may 
be compelled to appear and dépose in the same manner as witnesses 
may be compelled to appear and testify in court. The section is a 
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reproduction by Ihe revisers in s^bstance of a similar provision con- 
tained in section 30 of the judiciàry act of September 24, 1789, with 
subséquent atnendments as to unimportant matters, to which it is 
not necessary to refer, It is to bç read in connection with rules 67 
and 68 of the suprême court of the United States, promulgated pur- 
suant to the statutory authority conferred on that tribunal to pre- 
scribe and regulate the mode of taking and obtaining évidence in 
equity îind admiralty causes. This power was conferred on the 
suprême court by congress in 1842, and in that year thèse rules were 
promulgated. They cover the whole subject of procédure in tak- 
ing testitiiibny in equity causes, so far as it is not controlled by stat- 
utes, and they hâve subsequently been amended from time to time, 
the latest atnendments being made in 1891 and 1892, It will be ob- 
served that section 863 is silent as to the time when, in a pending 
cause, the testimony of the witness may be taken. An equity cause 
is pending the moment a bill has been filed in the office of the clerk 
of the courte whether or not process has been served on the party 
named as défendant. Was it the intention of congress to permit a 
complainant, as soon as he has filed a bill, and before it can be known 
what facts it will be necessary for him to prove, and, indeed, before 
it can be known whether it will be necessary for him to introduce 
any pf oof, to compel third persons to submit to the ordeal of an 
examination as witnesses? If that were so, the statute would be 
open to grave abuses. The right of parties to obtain testimony 
where it is necessary in order to prevent a failure or delay of justice 
is carefully preserved by section 866 of the Revîsed Statutes, but 
this must be pursued by application to the court, and upon such ap- 
plication the court will not sanction a merely inquisitorial proceed- 
ing. In the absence of any rule of the suprême court section 863 
is open to the construction that the witness may be examined when- 
ever a cause is depending,— consequently, at any stage of the suit. 
In actions at common law the practice of taking dépositions before 
issue joined has to some extent obtained. The practice has always 
been sanctioned in admiralty causes, because otherwise it would fre- 
quently be impossible to obtain the testimony of mariners and others 
whb réside in foréign countries or hâve no fixed domicile. Inasmuch 
as the statute says the testimony "may be taken in any civil cause 
depending," without more, it is reasonable to infer that congress did 
not intend to lay down any hard and fast rule that would prevent 
sucji proper régulations in respect to the time of exercising the privi- 
lège as the courts might find it expédient to adopt for preventing its 
abuse. In respect to equity actions, equity rule 68 of the suprême 
court distinctly déclares that the testimony may be taken "in the 
cause after it is at issue, by déposition, àccording to the act of con- 
gress." This rule plainly refers to dépositions taken pursuant to sec- 
tion 863. It mùst be accepted as the deliberate opinion of that court, 
not only that it is inexpedient to permit the testimony to be taken be- 
fore the issues are known, but also that the language of the section 
does not preclude the limitation which the rule has placed upon it. 
We cannot disregard the rule without implying that it transcenda 
the authority of that tribunal. The limitation must be read into 
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the section. It follows that the examination before the commis- 
sioner was unauthorized by the statute, and the plaintifï in error was 
justified in refusing to give testimony. 

The order of the court below was made pursuant to a ruling of 
the circuit judge in a previous case, in which the effect of the rule of 
the suprême court does not seem to hâve been called to his attention. 
The question involved was fully considered in Stevens v. Railroad 
Co. (C. C.) 104 Fed. 934, where the conclusion was reached that a 
subpœna issued by the clerk, requiring a witness to appear for ex- 
amination in an equity cause in which no answer had been iîled, was 
without lawful authority. The opinion contains a very satisfactory 
discussion of the question. The right to a review of the order by 
writ of error has been challenged, but it is not open to controversy 
in this court. Our décision in Butler v. Fayerweather, 33 C. C. A. 
625, 91 Fed. 458, is controlling. 

The order is reversed, with costs. 

ADAMS and TOWNSEND, District Judges, concur. 



THIRD AVE. RY. CO. v. KRAUSZ. 
(Circuit Court of Appeals, Second Circuit December 6, 1901.) 

No. 62. 

1. Street RAtt-wAT— Négligence— Pebsonal Injurt— Question for Jury, 

Where plaintlffi, while at work in a stooplng postiire on the street 
between the traclss cf a street railway, Is struck by a car, and the 
évidence Is confllctlng as to whether the speed of the car was reduced 
in response to a signal given, the question of n^ligencc of both plaintifif 
and défendant is for the jury. 

2. SaME—ChARGE — CONSTRUBD TOGBTHBE— MODIFICATION. 

Where plaintiff, while at work between the tracks of a street railway, 
was struck by défendants car, a charge that the défendant should 
"do ail in Its power to see to it that no injury happens to any of the 
workmen" might, if standing alone, hold the défendant to a hlgher 
obligation than the law warrants, but is not error where the court, on 
request, modifled such expression by adding that the motorman was 
compelled to use the care which an ordinarily prudent man would use 
under the circumstances.i 
8. Same — Evidence— iNJtTRT not Pleaded — Error— Préjudice. 

Where, in an action for Personal Injuries, In which the complaint 
alleged Injviry to the plalntlfC's ann, but none to his eyes, he, on belng 
asked what pain he had suffered In his arm, answered that he had a 
good deal of headaehe, and had weak eyes, error in refusing to strike 
out such answer was without préjudice, there belng no other référence 
to his eyes during the trial, and défendant not requesting a charge that 
the condition of plalntlfE's eyes should not be taken Into considération. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a Judgment of the circuit court, 
Southfim district of New York, entered upon a verdict in favor of défendant 
in error, who was plaintlffi below. The action was brought to recover for 

1 Care required of motormen, see note to Stelk v. McNulta, 40 0. C. A. 361. 
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Injtfflefl sustàlned In conséquence of belng hit by one of the cars of dé- 
fendant Hft yrith othere, was working in th« employ of a contractor, be- 
ilween the tracks of defendant's road, holding a chlsel to eut ou* pavement 
whlle a fellow workman struck it 

Théodore K. Lord, for plaintiff in error. 
Frederick Hulse, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

PER CURIAM. The question as to négligence, both of défend- 
ant and plaintifï, was properly left to the jury. The évidence was 
conflicting as to whether the car reduced speed when passing plain- 
tifï in response to a signal given, and whether that was négligent 
under the circumstances was fairly open. So, too, in view of plain- 
tifï's testimony as to his stooping position, and conséquent delay 
in attempting to get out of the way, the court would not hâve been 
justifîed in taking the case from the jury on any theory of contribu- 
tory négligence. 

The court in one passage charged the jury that défendant should 
"do ail in its power to see to it that no injury happens to any of 
the workmen." Standing alone, this clause might be taken as in- 
structing the jury to hold défendant to a higher obligation than the 
law warrants, but when the charge is considered as a whole it will 
be found to lay down the rule correctly. Moreover, when the at- 
tention of the trial judge was called to the phrase above quoted, 
and he was asked to modify his charge in that respect, he did so, 
and his last words to the jury instructed them that the "niotor- 
man was Compelled to use the care which an ordinarily prudent per- 
son would use and under those circumstances; the circumstances, 
of course, being the fact of thèse men working there." 

The complaint, with gênerai averments of injury, contained spéci- 
fication of particulars, "breaking his elbow in several places, con- 
tusing and bruising his limbs and body in various places, and shock- 
ing his System," but made no claim as to any injury to the eyes. 
This question was put to the plaintiflf, a foreigner : "Q. What pain 
do you sufïer from your arm now, if any?" to which he answered: 
"A. I hâve a good deal of headache and hâve weak eyes." It was 
objected tÔ becàuse there was no allégation in the complaint of in- 
jury to the eye. The answer was clearly not responsive, and should 
hâve, been struck out for that reason, but, although not properly 
in the case, we cannot see that it could hâve worked any harm to 
the défendant. No other référence was made to eyes in the testi- 
mony, and there is not a scintilla of proof that the "weak eyes" 
referred to in the answer were in any way connected with the acci- 
dent. Upon thé proof, défendant, if he wished, might hâve required 
a charge that the jury could not take the condition of plaintifï's 
éyes intd considération. The refusai to strike out, under those cir- 
cumstances, seems to us not harmful error. 

The judgment is affirmed. 
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NEW YORK DRY GOODS STORE v. PABST BREWING CO. 

(Circuit Court of Appeals, Seventh Circuit January 7, 1902.) 

No. 796. 

1. Action fok Rent— Affirmative of Issues— Harmless Error. 

Where, In an action to recover rent, défendant entered a plea of the 
gênerai issue and a plea of actual éviction, and before tlie trial with- 
drew the plea of the gênerai issue and admltted the facts set up in the 
déclaration to he true, and thereupon was given the rlght to open and 
close to the Jury, over plaintifPs objection, such action, if erroneous, Is 
Dot ground for reversai, unless it appears that plalntiff was prejudiced 
thereby. 

2. Affeal — Spécifications of Ebror— Briep. 

Where the brief of plaintifC in error refers to several siïeeificatlons 
of error as a whole, and not separately, as requlred by the rule of the 
court, the court is not required to examine such rulings. 
8. Trial— DiBECTiNG Verdict. 

On a motion by a plaintifC to instruct the jury to find a verdict In 
his favor the court shonld consider not only ail the facts which the 
évidence tends to establish, but ail such fair and reasonable Inferences 
of fact as the jury might lawfully draw from the évidence. 

4. Landlord and Tenant— Partial Eviction— Right to Rbst. 

Where a landlord wrongfully evicts the tenant from an appréciable, 
materlal, or substantlal part of the demised premises, the landlord's 
right to recover rent is thweby def eated. 

5. Same— Leasb — Bbbach by Landlord— Surrendbr by Tenant— Rent. 

Where plaintiff. In leasing a basement to défendant, reserved the 
rlght to lower the Windows In the store above to within 18 Inches of 
the sidewalk, and actually lowered them to within 6 or 7 inches, and 
thereby deprived défendant of 1S5 feet of bulkhead space and of 47% 
square feet of window light surface, the question whether such bulk- 
head and window light space constituted an appréciable, materlal, or 
substantial part of the basement was one of fact, which It would be 
error to take from the jury. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

Thls was an action brought by the plaintifC In error, hereiuafter called 
"plaintiff," for rent alleged to be due to It by the terms of a written lease 
entered Into with the défendant in error, hereinafter called "défendant," 
for the premises descrlbed as ail the basement of the premises numbered 
166, 168, 170, and 172 South State street, Chicago, excepting certain space 
used for steam bollers, elevators, englues, etc. The lease was executed 
August 26, 1897, for the term of four years and seven months, to commence 
on October 1, 1897, and to end April 30, 1902. The rent reserved was the 
sum of $333.33 per month, from October 1, 1897, to May 1, 1899, and $416.67 
per month for the residue of the term. The lease contalned a number of 
spécial provisions, the only materlal ones being the following: "That the 
ceillng which sald second party (lessee) may construct or reconstruct in sald 
basement shall be so bullt that the party of the first part (lessor) may, 
whenever It elects so to do, lower its présent ground or first floor show 
Windows on State and Monroe streets so that the bottom thereof shall be 
at least elghteen Inches above the sidewalk level." That the lessee "is to 
allow the lessor free access • • * for the purpose of making altération» 
to sald premises." At the tlme the lease was executed there were in the 
basement seven bulkhead Windows, — four of them on the State street side, 
extending Into the basement 4 feet and 6 Inches each; and three on the 
Monroe street, slde, extending into the basement 3 feet and 6 Inches each. 
Theee Windows were hung upon hinges, so that they could be opened for 
purpœes of ventilation. The évidence tends to establish that the plaintifC, 
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against the strong objection of the défendant, eut down and lowered îts 
ground ^^.flrst floor show Windows to within 6 or 7 lâches ahove the sldewalk 
level, and fhus actùally deprived thé défendant of 185 feet of bulkhead space. 
In addltfbU'to this, the évidence tends to show tbat the four, bulkhead 
Windows on the State street side were each 6% feet long by 1 foot 4 inchea 
wide. The-three on the Monroe stréét side were each 6 feet long and 1 foot 
4 inches wide. In ail of the Windows there were 58% square feet of glass 
or llght surface at the time the leçse was executed. If the ground or flrst 
floor show Windows had been loweréd so that they were ndt less than 18 
inches a,bove the sldewalk level, there would hâve been 61 square feet of 
light surface. They hâve been eut down and removed by the plaiutifC lower- 
ing Its sbow Windows so that there Is only 3 square feet and 30 square 
Inches of light surface left, making a différence of 47% square feet of light 
surface which has been talîen from the défendant. It was admitted by the 
plalntifl that It based its sole right torecover the rent upon the terms of the 
wrltten lefl.se. This suit was brought to recover the rent acerulng after the 
défendant had abandoned and surrendered the basement. There was a plea 
of the général Issue and a plea of the actual éviction of the défendant by 
the plaintiff from a substantlal part of the demised premlses. Counsel for 
défendant in qpen court, before the trial began, wlthdrew, by consent of the 
court, and without objection by the plaintiff, the plea of the gênerai Issue, 
and admitted the facts set up in the déclaration to be true; and thereupon 
the court, ovér the objection and esception of the plaintiff, gave the défendant 
the right to open and close to the Jury. At thé conclusion of the évidence 
the plaintiff moved the court to give a blnding instruction to the jury that 
they shou'Id rétum a verdict In its favor for $5,083.33. The court refused so 
to do, and the plaintiff excepted. Thé court then charged the Jury generally 
on the law of the case, to which charge no exception was taken or reserved 
by the plaintiff. After délibération the jury returned a verdict for the dé- 
fendant, upoh which the court rendered Judgment The plaintiff has assignes 
19 errors. The flrst spécification of error is that the court erred in ruling 
that the défendant was entitled to open and close. The assignments of 
error from spécification 2 to spécification 18, inclusive, are that the court 
erred in Its vaîrious rulings in sustaining the objections of the défendant 
to the several questions set out in the said several spécifications. The nine- 
teenth spécification is that the court erred in refusing to instruct the jury 
to return a verdict for the plaintiff for $5,083.33. 

Eli B. ' Felsenthal, for plaintiiï in error. 
Thomas A. Moran, for défendant in error, 

Before JENKINS and GROSSCUP, Circuit Judges, and BAKER, 
District Judgè. . 

BAKER, District Judge, after stating the case as above, delivered 
the opinion of the court. 

Ruîe 24 of this court requires that the brief for the plaintiff in 
error shall contain, after a concise abstract or statement of the 
case, a spécification of the errors relied upon, settiiig out in cases 
brought up by writ of error sepairately and particulàrly each error 
asserted and intended to be urge;d. In Vider v. O'Brien, 10 C. C. 
A. 386, 62 Fed. 327, 18 U. S. App. 711, 713, the intention of this 
rule was declared to be "that eâch spécification of the brief should 
conform stibstantially, if not lîterally, to the particular spécification 
6î érror on which it is predicated; and for convenience there ought 
to be with each spécification in the brief a référence to the corre- 
sponding aSsîgnment of error as well as to the place in the bill of 
exceptions or other part of the record where the alleged error is 
shown." Tlie nineteenth spécification of error is the only crie in 
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regard to which the brief purports to conform to the rule. The 
first spécification — that the court erred in holding that the défend- 
ant was entitled to open and close — is not mentioned in the brief of 
the plaintiflf; but, if insisted upon, and the action of the court can 
be said to hâve exceeded the discrétion lodged in it with respect 
to proceedings at the trial, no ground for reversai is presented, un- 
less injustice is shown to hâve resulted from the action of the court ; 
and it does not appear that the plaintifif was in any way prejudiced 
or injured by the error complained of. Bank v. Shakman, 30 Wis. 

333- 

The spécifications of error from 2 to 18, inclusive, are referred 
to in the brief as a whole, and not separately and particularly, as 
required by the rule of this court. In what is said of thèse rulings 
no argument is ofïered tending to show that under the issue any of 
the rulings of the court was erroneous. Although not required to 
do so, we hâve examined thèse several rulings, and are of the opin- 
ion that no prejudicial error was committed by the court in its rul- 
ings on the questions objected to, and to which the objections were 
sustained. 

Did the court err in refusing to instruct the jury to return a ver- 
dict for the plaintifif? The instruction to find a verdict for the plain- 
tiff must be tested by the same rules that apply in case of a demur- 
rer to the évidence. Merrick's Ex'r v. Giddings, 115 U. S. 300, 6 
Sup. Ct. 65, 29 L. Ed. 403. In deciding the questions presented by 
such a demurrer-the court must consider not only ail the facts which 
the évidence tends to establish, but ail such fair and reasonable in- 
ferences of fact as the jury, if trying the case, might hâve lawfuUy 
drawn from the évidence. The évidence in this case tended to 
prove that the plaintifif wrongfully deprived the défendant of the pos- 
session and enjoyment of 185 feet of bulkhead space and of 47^ 
square feet of window light surface which the plaintifï had leased 
to the défendant. The lease itself distinctly shows that the bulk- 
head Windows were demised to the défendant. If both parties to 
the lease had not understood and agreed that thèse Windows con- 
stituted an intégral part of the demised premises, the réservation by 
the plaintifï of the right to lower the ground or first floor show 
Windows to within 18 inches above the sidewalk level would become 
insensible and meaningless. When the plaintifï lowered the show 
Windows, it permanently took away from the défendant and deprived 
it of 185 feet of bulkhead space and 47% square feet of window light 
surface to which it was entitled. The éviction or ouster, therefore, 
was actual, and not constructive, for it took from the défendant a 
part of the very thing demised. The défendant had the right to 
the undisturbed possession and enjoyment of the 185 feet of bulk- 
head space, and of the 47% square feet of window light surface 
which the plaintifï wrongfully took from it. The contention of the 
plaintifï that the éviction or ouster was constructive, and not actu- 
al, is shown to be incorrect by the undisputed évidence. It is fur- 
ther contended by the plaintifï that the bulkhead space and the win- 
dow light surface do not constitute a substantial part of the base- 
ment. It is universally agreed by the authorities that the wrongful 
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éviction or ouster oîtlie tenant hy the landlord from an appréciable, 
material, or substantial part of tlîe demised premises suspends the 
rent reserved under the lease, and will defeat the landlord's right 
to recover the same. The main reason which is given. for the dé- 
cisions is that the enjoyment of the whole considération is the foun- 
dation oî the debt and tlie condition of the covenant, and that the 
obligation to pay cannot be apportioned. To permit an appor- 
tibnment of the rent would be to allow the landlord to take advantage 
of his Own wrong. The plaintiff was not entitled to recover if the 
bulkhead and window light spaces constituted a material or sub- 
stantial part of the premises. As was said in Smith v. McEnany, 
170 Mass. 26, 28, 48 N. E. 781, 64 Am. St. Rep. 274: 

"It foUows from the nature of the reasons for the décisions whlch we 
havé stated that, when the tenant proves a wrongfiil deforcement by the 
landlord from an appréciable part of the premises, no Inqulry Is open as to 
the greatér or less Importance of the pftreel from whlch the tenant is de- 
forced." 

Whether the bulkhead ànd window light spaces constituted an 
appréciable, material, or substantial part of the basement was a ques- 
tion of fact, and not of law, and it would hâve been error to hâve 
withdrawn that question from the jury by a binding instruction. It 
would hâve been a palpable invasion of the province of the jury 
for the court tô hâve ruled, as it was, in efïect, askèd to do, that 
the wrongful taking by the landlord from the tenant of the bulk- 
head and window light spaces did not constitute an appréciable, ma- 
terial, or substantial part of the basement. They -not only consti- 
tuted an appréciable part of the demised premises, but the jury had 
the right under the évidence to fînd that they constituted a very 
important and substantial part of them. 

The judgment is afîîrmed. 



UNDSAT V. NEW YORK, N. H. & H. R. CO. 
(Circuit Court of Appeals, Second Circuit December 6, 1901.) 

No. 24. 

1. Bailroads— Employés— ObviotjsDanqek—Assumption of Risk. 

Where à brakeman who had been contlnuously employed In a rallroad 
yard for over nine months was injured by falling into a drain, whleh, 
wlth 118 otber slmilar drains, had plalnly existed In the yard during 
ail the tlme of hls employment In substantlally the same condition, he 
should be presumed to know of the existence of such drains, and to 
hâve assumed the rlsk thereof.i 
S. Same— Question of Law— Jurt. 

Where a certain rlsk of an employment is plalnly obserrable to an 
employé, and he continues to work where such rlsk is constantly en- 
countered, he assumes the rlsk, as a matter of law, and the question la 
not for the juçy- 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

lAssumptlon of rlsk incident to employment, see note to Rallroad Oa T. 
Hennessey, 38 C. C. A. 314. 
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Sumner B. Styles, for plaintiff in error. 
Henry N. Taft, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

LACOMBE, Circuit Judge. The claim of the plaintiff îs, in sub- 
stance, that while discharging his duty as a brakeman (or pin- 
puller) in one of the yards of the défendant, at about 2 a. m. July 
9, 1899, he stepped or slipped into a sluiceway or drain that ran 
under and across the tracks of the défendant railroad, which was 
open and uncovered at that point where the plaintifï slipped and 
fell into the same, and that it was directly in the path of the plaintifï 
in the discharge of his duty as such brakeman, and by reason of 
his fall he was run over by the cars he was about to couple and 
severely injured. He testified that he was employed in this yard 
continuously since September of the year before. It will be per- 
ceived that, if upon the facts of the case it appears that the risk 
he encountered to his hurt that night was a risk which it must be 
held hè assumed when entering into or continuing in the employ 
of défendant, there will be no necessity to examine into the other 
questions, which hâve been argued hère at length, viz. whether de- 
fendant was négligent, and whether plaintifif's négligence contributed. 
For the présent, therefore, it may be assumed that the place where 
he was set to work was not reasonably safe, and that he acted on 
the night in question with reasonable prudence under ail the cir- 
cumstances. 

The rule of law governing assumption of risk is familiar. The 
employé has the right to assume that the employer will use rea- 
sonable care to secure him a safe place to work in. He may rely 
on this assumption, subject, however, to the exception that, where 
there exists a defect known to. him, or plainly observable by him, 
he cannot recover for an injury caused by such defect if he con- 
tinues to work where it exists. Railway Co. v. Archibald, 170 U. 
S. 665, 18 Sup. Ct. "jT], 42 L. Ed. 1188. Where there is reason- 
able ground for difïerence of opinion as to whether the defect was 
"plainly observable by him," the jury should décide; but when it 
is plainly thus observable the court will dispose of the case by di- 
rection of a verdict. Citations of opinions in other cases are not 
especially helpful, since the décision of each case necessarily dé- 
pends on its own facts, and thèse are rarely the same in any two 
cases. Plaintifï's hours of work were from 11 p. m. to 7 a. m. He 
was generally working ail the time, as it was a busy yard, and 
there was a great deal of switching donc there. He was continu- 
ously employed from September till July gth. It was part of his 
duty to run along the path between the tracks beside or ahead of 
moving cars, and he was continually crossing the drains which 
intersected the tracks. He testified that there were no lights for 
the purpose of lighting the yard, and that the lantern carried at 
night threw but very little light on the roadbed ; and that, although 
he knew there were drains there, he did not know where they were, 
112 F.— 25 






Sm lt2 FBDIlRAli RBPORTBB. 

nor had he «ver noticed that they prbjected beyond the ties. The 
drains were made of woodj ami vrerc about the' same color as the 
tieSi (iTheyjWere made of 2-inch planks, and were loxio inches on 
the inside, arid cxtended beyond the ties at the top from 3 to 5 
inches, and then the ends sloped down to the bçttom of the drains, 
so that the bottom of the drain cxtended beyond the ties into the 
spacé.bçtween thé tracks from 16 to 12 inches. Thesystem of drain- 
age, Which yàs thère when plaintiff came to the yard, was uniform. 
AU the sluiceways or drain boxes were similarly constructed. There 
were 119 Sluicèwàys or sepârate drain boxes, and double that num- 
ber of openihgs in the yard, 28 of them near the place where the 

i)laintifî was injured. Such substantial structures as thèse, project- 
ftg severâl inches into the pathway between the tracks along which 
plaintif! was cotttinually moving, would seem to be "plainly observ- 
able" ; and the photographs, whîch were in évidence and whose ac- 
curacy is not disputed, show that there was nothing latent about 
the risk they introduced. If the plaintiff's sole opportunity of ob- 
servation had been in the obscurity of night, he might hâve worked 
there a long time without observing them. But when it appears 
that during the iftionths of April, May, and June, and the first week 
in July, he was moving back and forth over thèse open and project- 
ing drains every day from daybreak until 7 a. m., he must be held 
chargeable with knowledge of their existence, and of whatever risk 
to one using the pathway their appearance would indicate even to 
the casual observer. 
The judgment is afHrmed. 



H. B. OLAFUN 00. T. GROSS et al 
(Carcult Ootirt of Appeals, Thlrd Circuit December 28, 1901.) 

,f No. 16. . 

l'I FABTKKKSHIP AgHBKMENT— WRITTBN OoIÎTBACT— CONSTEnOTlON. 

fl A contract, after reclting that an exlstlng flrm, composed ot two of 

4 the signera, dçslred more capital, and that another of the signers had 

i already Indorged for the flrm, and that the fourth signer was -wllllng 

{, to indorse thé flrm paper to the saine amount, provided that the last 

f «Igner should Indorse when requested to such amount, and that the three 

Jl «hould each receive from the flrm a weekly salary of $20, and that the 

'I' fourth should recelve a Uke sum, less the discount on the flrm's paper 

ii|i Indorsed by hlm, and that at the end of flve years an Inventory should 

Éi be taken, and the assets, less llablUtles, should be dlvldcd Into four 

1 «quai parts among the members. Held, that such agreement constltuted 
Ji t • partnership between the four, renderlng them Uable for flrm debts. 

i In Error to the Circuit Court of the United States for the East- 

«n District of Pennsylvania. 

, Frank P. Prichard, for plaintiff in error. 
E. Gooper Shapley, for défendants in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judgcf. 

ACHESON, Circuit Judge. This was an action by the H. B. 
Claflin Company against Augustus S. Gross, George A. Bamitz, 
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James S. Mackie, and J. Luther Gallatin upon promissory notes 
amounting to $26,999.48, signed in the name of J. Luther Gallatin 
alone, but alleged by the plaintiff to hâve been given by a firm trad- 
ing in the name of J. Luther Gallatin, but really consisting of the 
four défendants. It was shown that on June 21, 1897, two of the 
défendants, Augustus S. Gross and James S. Mackie, by written 
articles of partnership formed a firm to carry on the business of 
the "Boston Store," at York, Pa., under the name of Gross, Mackie 
& Co., the firm to continue for the term of three years. It further 
appeared that on August 18, 1897, the four défendants in this suit 
entered into the following written agreement: 

"Articles of agreement made this 18th day of August, 1897, between 
Augustus S. Gross, James S. Mackie, J. Luther Gallatin, and Geo. A. Barnltz, 
ail of the City of York, York county, Pennsylvania, witnesseth: That 
■whereas, it Is désirable that there be more cash capital for the use of the 
firm of Gross, Mackie & Co., consisting of Aug. S. Gross and Jas. S. Mackie; 
and whereas, the sald J. Luther Gallatin has already indorsed for said firm 
of Gross, Mackie & Co. the sum of ten thousand dollars; and whereas, the 
said Geo. A. Bamitz Is willing to indorse the negotiable paper of said Gross, 
Mackie & Co. to the extent of ten thousand dollars: It is hereby agreed by 
and between the parties aforesaid, and each and ail of them, their executors, 
administrators, and assigns, thât the sald Geo. A. Bamitz is to Indorse the 
negotiable papers of said firm of Gross, Mackie & Co., or any renewal of 
said paper, when requested so to do, provlded that his total liablllty as such 
Indorser shall not exceed ten thousand dollars at any one time. That the 
said Augustus S. Gross, Jas. S. Mackie, and J. Luther Gallatin shall recelve 
a salary from sald flrm of Gross, Mackie & Oo., the sum of twenty dollars 
per week, payable, weekly, each, The said Geo. A. Barnitz is to receive from 
the firm of Gross, Mackie & Co. the sum of twenty dollars per week, payable 
weekly, less the amount of Interest or discount paid on the paper indorsed 
by him for said firm. That at the end of flve years from the date of this 
agreement a just and true Inventory shall be taken of the stock, books, 
accounts, and assets of Gross, Mackie & Oo., and after the payment of ail 
liabilitles the balance remainlng is to be divided into four equal parts to 
and among the parties hereto. This agreement is to continue and be in 
force for the term of flve years from the date hereof, unless it is agreed 
by ail parties concerned to form a new partnership at the end of four years. 
In wltness whereof the parties hereto hâve hereunto set their bands and 
eeals the day and year ûrst above named. 

"Aug. S. Gross. [Seal.] 

«James S. Mackie. [Seal.] 

«J. Luther Gallatin. [Seal.] 

"Geo. A. Bamitz. [Seal.]" 

The plaintiflf gave évidence tending to show that the business was 
carried on by the four défendants under this agreement of August 
18, 1897, without change, except in the style of the firm from 
Gross, Mackie & Co. to J. Luther Gallatin, and an increase of the 
weekly allowance to Barnitz, until November 16, 1899, when invol- 
untary proceedings in bankruptcy were instituted against J. Luther 
Gallatin, in which he was adjudged a bankrupt. On the other hand, 
the défendants gave évidence tending to show that the agreement 
of August 18, 1897, was whoUy terminated on November i, 1898, 
by the verbal agreement and acts of ail the défendants, and that 
nothing tbereafter was done under it. The court, however, sub- 
mitted no question oî fact to the jury, but directed a verdict for 
the défendants, The ground for this binding instruction is not 
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stated in the record, but evidently it was because the court was of 
opinion that'the agreement of August i8, 1897, did not create a 
partnership relation between the four parties thereto. As the case 
is presented by this record, the only question we are called on to 
consider is whether by the terms of the written agreement of Au- 
, gust 18, 1897, the parties thereto, the four défendants in this suit, 

|i were constitùted partners as to creditors in respect to the business 

f carried on ùnder it. 

'1 In Meehan V. Valentine, 145 U. S. 611, 618, 623, 12 Sup. Ct. 972, 

|, 973. 97S. 36 L. Ed. 835, 839, 841, the suprême court, speaking by 

I Mr. justice Gray, said: 

II "Thie requlsltes of a partnership are that the parties must hâve Jolned 
S together to carry on a trade of adventure for thelr common benefit, each 
'1 contrlbuting property or services, and having a community of Interest in 
1 the profits. Ward v. Thompson, 22 How. 330, 334, 16 L. Ed. 249." 

And again the court said: 

"In the preseDt state of the law upon this subject, It may perhaps be 
dpubted ■whether àny more précise gênerai rule can be laid down than as 
tadleated at the beglnning of this opinion, that those persons are partners 
who contribute either property or money to carry on a joint business for 
thelr common benefit, and who own and share the profits thereof In certain 
proportions. If they do this, the Incidents or conséquences foUow that the 
açts of one In conductlng the partnership business are the acts of ail; that 
each is agent of the flrm and for the other partners; that each reçoives 
• part of the profits as profits, and takes part of the fund to whlch the 
creditors of the partnership hâve a right to loolc for the payment of their 
debts; that ail are liable as partners upon contracts made by any of them 
•wlth third persons within the scope of the partnership business; and that 
ev«n an express stipulation between them that one shall not be so liable, 
though good between themselves, Is Ineffectuai as against third persons, and 
partlçlpating In profits Is presumptlve, but not concluslve, évidence of part- 
nership." 



il Let us apply thèse principles to the written agreement between 

i the four défendants, Gross, Mackie, Gallatin, and Barnitz, of Au- 

>f gust 18, 1897, and see to what conclusion we are brought. After 

the récitals that the existing fîrm Of Gross, Mackie & Co., composed 
of Gross and Mackie, desires more capital, that Gallatin has already 
indorsed for the firm the sum of $10,000, and that Barnitz is willing 
to indorse the firm paper to the same amount, it is stipulated, by 
and between the four named parties, that Barnitz shall indorse the 
negotiable paper of the firm, and renewals thereof, when requested 
so. tb. do, to an amount not exceeding $10,000 at any one time ; 
that Gross, Mackie, and Gallatin shall each receive from the firm a 
Salary of $20 per week ; that Barnitz shall receive from the firm the 
suiri of $20 per week, less the discount on the firm's paper in- 
ddrsied by him; and that at the end of five years an inventory shall 
be taken of the stock, book accounts, and assets of the firm, and, 
aftër payment of ail liabilities, the balance rernaining shall be divided 
iritb four equal parts to and ambng the parties to the agreement. 
What requisite ôf a partnership ig nere lacking? The four parties 
join together to carry ori a business for their common benefit, Gross 
ind Mackie contributing the capital with which they had been trad- 
ifig, Gallatin having îurnished by his crédit additional capital, and 
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Barnitz agreeing to furnish still more capital by means of his in- 
dorsements, and the four having a community of interest in the 
profits and also in the iîrm's stock and assets; for it will be per- 
ceived that not only are the parties respectively to receive the stipu- 
lated weekly sum, but at the end of five years, after the payment 
of h'abilities, the remaining stock, book accounts, and assets of the 
firm (including of course accumulated profits) are to be divided 
equally among the four parties. This, it seems to us, gave to each 
of the parties a proprietary interest in the business and its profits 
and in the assets of the firm. 

If this paper did not create a partnership relation between Bar- 
nitz and his associâtes in the enterprise, what contract relation 
between them did it create? Considering the paper as a whole, 
we find it impossible to treat it as merely providing for the payment 
to Barnitz of a share of the profits as a measure of compensation 
for services rendered to the business or for the use of money loaned 
or furnished in aid of the enterprise. There is, we think, no escape 
from the conclusion that by the terms of the written agreement 
Barnitz was a principal in the business conducted under it. It is 
clear to us that the written agreement of August i8, 1897, upon 
its face imports a partnership between the four persons who exe- 
cuted the paper. 

What the parties might see fit to designate their contract rela- 
tion of course would not be controlling; yet it is worthy of note 
that the agreement closes thus : "This agreement is to continue 
and be in force for the term of five years from the date hereof, 
unless it is agreed by ail parties concerned to form a new partner- 
ship at the end of four years." We do not see how thèse conclud- 
ing words can be applied to anything else than the contract rela- 
tion created by the agreement of August 18, 1897. The original 
partnership between Gross and Mackie by its terms would hâve 
expired before "the end of four years" mentioned, even if that pait- 
nership had not been superseded by the agreement of August 18, 

1897. 

Upon our reading of the written agreement of August 18, 1897, 
we are constrained to hold that the learned trial judge was not jus- 
tified in giving binding instructions to the jury to render a verdict 
for the défendants. Therefore the judgment of the circuit court is 
reversed, and the cause is remanded to that court, with direction to 
set aside the verdict and grant a new trial. 



HENDERSON et al. v. McFADDEN et al. 

(Circuit Court of Appeals, Fifth Circuit December 17, 1901.) 

No. 1,096. 

1 BaLBS— CONSTHUCTION OF CONTRACT— TiME DP PEEFORMANCE. 

In determlnlEg wheUier stipulations as to the tlme of performlng a 
contract of sale are conditions précèdent, the court seeks simply to 
discover what the parties really intended; and if time appears, on a 
fair construction of the language and under the circumstances, to be 
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of the essence of the contract, the stipulations In regard f» It wlll be 
held coi»lliiDnis précèdent 

a SaMB— Ac*ïtjl* BT PUBCHASBR FOBBBEACH— QUESTIONS FOR JURY. 

Plalûtlffsjoontracted to puTchase 1,500 baies of cotton. The contract 
was made by telegraph, plalntlffs maklng an offier, to remain open half 
an hour, whkh waa accepied by défendants, wbo stated: "Corne at 
once. We wânt the money oui; of It;" to whlch plalntlffs' agent replied: 
"Order cotton out at once unless It ralns. WllI be down soon as possi- 
ble." He was; then 18 miles distant, wlth trains runnlng each day 

. ,. between the two places. Durlng the next three days défendants re- 
peatedly announced thelr readlness to dellver, and urged the agent to 
tbme and recélVe the cotton, but he dld not corne, and on the fourth 
day défendants nottfied hlm that they would not dellver the cotton. In 

, ; pie meantlme the prlce was advanclng. Beld that, the contract belng 
one between merchants, In whlch time Is ordlnarlly of the essence, and 
thé sensltlve nature of the transaction appearlng,, the question as to 
what was the Intention of thé parties in référence to the time within 
WtiKth the contract was to be executed was one foi? the jury. 



In Error to the Circuit Court of the United States for the Middle 
District of Alabama. 

A. B. ï^oster, W. S. Reese, Jr., and J. Stemfeld, for plaintiffs in 
error. 
Robtif L. Harmon and P. H. Dent, Jr., for défendants in error. 

Befoi-è PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. The défendants in error brought 
this action against the plaintiffs in error in the circuit court for 
the Middle district of Alabama, claiming and seeking to recôver 
of the plaintiffs in error $5,000 damages for an alleged breach of 
contract to sell and deliver to the défendants in error 1,500 baies 
of cottôri bought of them at Enterprise, Ala., at the price of 6}i 
cents, fret on board, round, nothing below low middling, and sub- 
ject to reweight. The fifth count, added as an amendment to the 
complaint, after stating the contract and the alleged breach, avers 
that after the défendants (the plaintiffs in error) had failed and re- 
fused to deliVer the cotton, or any part thereof, to the plaintiffs 
(the défendants in error), they went into the market, and purchased 
1,500 baleS of cotton of a similar grade to the cotton purchased 
from défendants, at a loss to them of, to wit, one-half a cent a pound; 
that is to say, that by reason of the advance in the price of cotton 
they were i'eqtiired to pay, to wit, 7^ cents per pound for the cot- 
. ton. Plaintiffs aver that they could not purchase the cotton at 

g Enterprise, Ala., by reason of the fact that the cotton was not 

there, and could not be had, except this cotton which défendants 
had, and which they refused to deliver to plaintiffs, and sold to an- 
other person or^ November 25, 1899; and plaintiffs aver that they 
purchased the cotton, to wit, 1,500 baies, of a grade as nearly sim- 
ilar to thé cotton which défendants refused to deliver as they could, 
and they aver that they purcha&ed it as expeditiously and as cheaply 
as they could, and that they had to pay therefor, to wit, 7^ cents 
per pound; àiid they aver that in the purchase of the 1,500 baleS 
of cotton they incurred expenses and rendered services reasonably 
worth 50 cents per baie, artiounting to the sum of, to wit, $750; 
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and tliey aver that the expansés so incurred and services so ren- 
dered were necessary and unavoidable in order to procure the 
same. The plaintiffs in error pleaded, in substance, that the de- 
fendants in error had broken their contract, and that the plaintiffs 
in error had a right to rescind it, which they did. There were de- 
murrers to the complaint and to the pleas and to the replications 
and motions to strike, ail overruled. There were numerous objec- 
tions to the introduction of proof overruled, which rulings of the 
court, so far as they were against the plaintififs in error, were ex- 
cepted to, and hâve been submitted in the assignment of errors, 
but we do not deem it necessary to notice the objections to thèse 
rulings. 

Besides other évidence, which we do not deem it necessary to 
recite, the bill of exception shows that on the I5th day of November, 
1899, John Gatling was at Elba, Ala., acting as the agent of the 
plaintiffs in the purchase of cotton, and on that day received in the 
due course of mail the foUowing letter : 

"J. B. & W. E. Henderson, Merchants and Bankers. 

"Enterprise, Alabama, November 15, 1899. 
"Mr. Jno. Gatling, Blba, Ala. — ^Dear Sir: As soon as you get through 
shipping your cotton over there, corne over hère, and stay with us. You 
hâve nothing over there to nurse, and tiere Is about 1,500 or 1,600 baies 
hère. We want you to come over and look at ours. It Is much better ginned 
than the totton you hâve been handling there, and If you will come over we 
will-give you the préférence when we sell. 

"ïours, &c., J. E. & W. E. Henderson." 

The witness Murphree, called by the défendants, testified on cross- 
examination : 

"A telegram prior to November 20th, signed 'Jno. Gatling, Agent for 
McFadden Bros.,' was received at Enterprise at a time, according to my 
recollection, when neither of the défendants was there, and was received 
by myself. On the same day, or probably the next, I had a conversation 
with Mr. Gatling over the téléphone. ïhe telegram was signed 'Jno. Gatling, 
Agent for McFadden Bros.' The next day I had the conversation with him, 
and told him that Mr. Henderson was eut, and would be in later in the 
day, and would confer with him. I was there In the store representing de- 
fendants at the time of this conversation with Gatling. My recollection is 
that I Informed W. E. Henderson, and told him to go to the phone, and see 
if he could make a trade; but I don't think he could find him. I informed 
W. E. Henderson of having received a telegram and of having a conversa- 
tion with Gatling. * * * i aia. not show that telegram signed 'Jno. 
Gatling, Agent for McFadden Bros.,* to W. E. Henderson, nor did I tell him 
how it was signed, nor did I so tell Mr. J. B. Henderson." 

W. E. Henderson testified: 

"Some time between the 15th and 20th Mr. Gatling asked me to come to 
the phone. I went to the phone. (The operator came for me, and said it 
was Mr. Gatling.) He didn't tell me who he represented. He said he heard 
we had a large lot of cotton for sale. I said 'Tes,' and we would be com- 
pelled to sell that cotton within the next few days, and to come to Enter- 
prise, so he would be on the ground, so I could dellver promptly; that the 
reason we were selling thls cotton was that we were compelled in our 
business to hâve the money, and I would elther hâve to sell a lot of cotton 
in Savannah or Enterprise, and preferred selling the cotton in Enterprise, 
because I could take better care of It in Savannah. Enterprise is a small 
place, and we hâve not warehouses sufflcient, and It is a hard matter to take 
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good care of cotton. The warehouses hoM nothing llke 1,500 baies of cotton. 
I #antea to and tnt&nded tb'séll the cotton at Enterprise. I explalned to 
hlm It was for Immédiate delivCTy, and that hls communications or offera 
to me must be eonpidered tliat way, and any acceptance by me of hls offer 
■would be considered the same way. We must deliyer the cotton at once, 
and we must hâve the money. Mr. Gatling sald it was ail rlght. He was In 

H Blba, and would *comfe Immedlately; and tiiat, if he wlred, I might consider 

! hiS meanlng to bè 'Immedlately.' " , 

} ■;■'■:■■ 

H iGatling, for the plaintiffs, testified: 

"I had a conversation with a peirson representlng J. B. and W. B. Hender- 
son over the phone while at Elba some time prior to the sale of the cotton. 
I don't know the date. It was prior to the 20th of November, — prior to the 
time I sent that telegram dated on the 20th at 10:20. He asked me, as near 
as I can recollect, what I would give hlm for the cotton. I made hlm an 
oflen ttod 1 don't fcnow what he sald, but that he didn't care to sell then, 
and 'WQiild let me know In a few days. He sald something about my com- 
ing àjcfwn and staying at Enterprise with them. I sald it was impossible, 
as I hàd a large lot of cotton at Elba that I could not leave. Nothing was 
sald ëbottt the samé being foi" immédiate delivery, — about, if any ofEer was 
made by me, or sale made to me, that the cotton must be received and paid 
for at onee, or immedlately." 

Omitting signature, address, and date, except the place from 
which sent and the hour, thèse are the telegraras which passed on 
November 20, 1899: 

lOdS a. m., Elba: "Name lowest prlce f. o. b., round, nothing below low 
mlddling, to be reweighed. Answer quick." 

8:50 (7) p. m., Enterprise: "Makeus best ofCer you can our lot." 

4:10 p. m., Elba: "Oflfer six seven-eightha f. o. b., round, nothing below 
low middUng, subject to reweights. Answer Immedlately." 

4^0 p; m., Entwprise; "How long will you give us on your offer?" 

4:35 p. m., Elba: "Will give you half hour on llmit." 

4:45 p. m., Enterprise: "Squeeze your llmit one-slxteenth. Will try to 
trade with yoli. The lot is' at least one-slxteenth better than you are figur- 
Ing on." 

5 p. m., Elba:"Can't Increase offer. Answer as soon as possible, Am 
expecting lljnit to be eut." 

5:25 p. m., Élba: "Cannot offer more." 

6:30 p. m., Enterprise; "1,500 baies of cotton Is yours. Corne at once. 
We want the money ont of it, and the Insurance stopped." 

5:40 p. m., Elba: "Order cotton out at once uniess it rains. Will be down 
as soon as possible. Conflrm sale by letter." 

November 2ist: 

9:35 a. m., Elba: "Soon as you get ail cotton llned out ready for wdgilng 
and classlng, wlre George Beale herè. I go to Brantley this evenlng." 

1 p. m., Enterprise, to George L. Beale: "We are ready to dellver cotton." 

(Hour not glven.) Elba: "Will come down as soon as our weigher gets 
there to weigh cotton. Keweighing must not begin until he arrives." 

Enterprise, letter to George L. Beale: "Dear Sir: We expect you to- 
morrow morning without fail, to commencé receiving cotton. We are ready 
to dellver. We hâve good beams and government standard seal welghts to 
test Bcales, ahd inen to welgh it" 

November 22d : 

Enterprise, letter to George I*. Beale: "We were dlsappolnted that yon dld 
not show iH> hère on arrivai of train this morning. It costs blg money 
to carry 1,500 baies of cotton, and we want to dellver it, and get our money 
out of It. WlU certainly expect you to-morrow morning to get to work on 
It Don't fail t» come." 
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November 24th: 

8:45 a. m., Elba: "Sorry to disappoint yon. Impossible te corne. Haven't 
flnlshed shipjimg hère yet Oommunlcate headquarters Montgomery. Per- 
haps they wil'l send man." 

10:20 a. m., Enterprise, to George L. Beale: "You hâve no cotton with us." 

10:50 a. m., Elba: "Yours we expect to begln recelvlng cotton to-morrow 
sure." 

24 (no other date), Elba: "Slnce wlrlng you thls momlng, hâve wlre from 
Montgomery that welgher and crew be down on to-nlght train." 

1:10 p. m., Elba: "Gatling bought 1,500 baies from you on the 20th. I 
hâve your letter acknowledglng sale by saylng cotton Is ready to be de- 
Uvered. Gatling promlsed to receive It In a few days. Time hasn't expired, 
We shall hold you to the sale. Orew will be down to-nlght to begln." 

2:45 p. m., Elba: "What priée wni buy round lot 1,500 baies or less, noth- 
Ing below mlddllng, f. o. b.ï Answer Immediately." 

3:25 p. m., Enterprise: "If you wlsh to buy cotton, make us ofler. 1( «ffer 
•atisfactory, we will sell it to you." 

2:45 p. m., Montgomery: "We bought from you, through our agent, Jno. 
GlîtUng, on 20th, 1,500 baies cotton at six geven-elghths cents round lot, 
nothing below low mlddllng, cotton to be rewelghed. Plummer & Richard- 
son hâve gone to Enterprise to receive cotton for us. Dellver same to them, 
and we will pay for cotton according to contract at Enterprise, or wben you 
direct, upon recelpt of same." 

7:50 p. m., Montgomery: "We hâve been advlsed by our Mr. Plummei 
that you decUned to dellver the 1,500 baies of cotton bought from you by our 
Mr. Gatling. We demand the cotton according to contract Plummer & 
Richardson will remain there to receive it We will pay you for same upon 
delivery. Answer." 

8:06 p, m., Enterprise, to James P. Ferrell: "We are not due you any cotton 
under contract." 

It wa& agreed in this case that John Gatling, George L. Beale, 
and James P. Ferrell were the agents of the plaintiffs during the 
time from the 20th to the 25th of November, 1899, inclusive; that 
John Gatling and George L. Beale were at Elba, Ala., a distance of 
about 18 miles from Enterprise, where J. E. and W. E. Henderson 
were at that time ; that on the 22d, 23d, and 24th George L. Beale 
was at Elba and J. E. and W. E. Henderson were at Enterprise; 
that James P. Ferrell was during thèse days at Montgomery, a dis- 
tance of about 120 miles from Enterprise; that during thèse days 
there was running regularly every morning from Elba to Enterprise 
a regular passenger and freight train, which also ran in the after- 
noon or at night daily from Enterprise to Elba ; and that Enter- 
prise and Montgomery were also connected by passenger railway 
service, so that passengers could leave Montgomery one day and 
reach Enterprise the same afternoon. The proof ail tended to show 
that the market value of cotton was higher on the 24th of Novem- 
ber, 1899, than it had been on the 20th of that month. Numerous 
witnesses were examined and testified as to the price of cotton at 
différent local markets in Alabama on November 24th, 2Sth, 27th, 
28th, and 29th. Numerous witnesses also testified as to what was 
a reasonable charge per baie for purchasing cotton in the various 
local markets, ranging from 10 cents per baie to 50 cents per baie. 
There was also proof introduced as to the freight rate between 
thèse local markets and between each and Boston, Mass. The 
bill of exception shows ail the évidence that was offered on the 
trial. We do not deem it necessary to recite it further than we hâve. 
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When the introduction of évidence had been closed, the plain- 
tiffs requested the court in writing to charge the jury as follows: 
"Your vèr^'icf 'ih' this çàse shoald be for the plaintiffs, and the 
amourtt of your verdict should be five thousand ($5,000) dollars." 
The court tbereupon gave that charge to the jury, as requested 
by the plaintiffs, and to this action of the court the défendants (the 
plaintifïs in error) excepted. The assignment of errors embraces 
28 specificatioilS. They mean substantially that the court erred in 
giving this instruction to the jury. Waiving ail question as to the 
correct rneastlrç of damages in such a case, it is clear, and needs 
no citation of atithority or effort at argument, to show that the 
direction to the jury to return a verdict for $5,000 was erroneous, 
and such error as requires us to reverse the judgmeht of the cir- 
cuit court. Whether it was error to instruct the jury that their 
verdict should be for the plaintiffs requires more serions considéra- 
tion. The vetidor is not bound to make any delivery of goods to 
the vendee until the price is tendered. If no crédit be given, the 
vendor is bound to deliver the goods immediately upon the request 
ôf the buyer with tender of payment. Story, Sales, § 303, citing 
,, Bloxam v. Sanders, 4 Barn. & C. 948. Time is not ordinarily deemed 

f to. go to the essence of a contract unless it is so expressly treated 

by the parties, or unless it naturally follows from the circumstances 
ï' of the case. Story, Sales, § 310. In determining whether stipula- 

is tions as to the time of performing a contract of sale are conditions 

^ précèdent, the court seeks simply to discover what the parties really 

f intended; and, if it appear on a fair construction of the language 

' and the circumstances to be of the essence of the contract, the 

I stipulations in regard to it will be held conditions précèdent. Benj. 

,[l Sales, § 593; Higgins V. Railroad Co., 60 N. Y. 557. In the con- 

1' tracts of merchants time is of the essence. Norrington v. Wright, 

,i lis U. S. 203, 6 Sup. Ct. 12, 29 L. Ed. 366. In Duncan v. Top- 

4[ hâm, 8 C. B. 225, the déclaration alleged an order for goods to be 

'I' delivered to the défendant within a reasonable time, but the proof 

4' shqwed a written order for "five tons, etc.; but it must be put on 

i board directly," to which the plaintiff replied, "I shall ship you five 

tons, etc., to-morrow." Held, that the proof did not support the 
déclaration, and that "reasonable time" was a more protracted de- 
I' lay than "directly." In Attwood v. Emery, i C. B. (N. S.) iio, the 

I agreement of the vendor, who was a manufacturer, to deliver goods 

|i as'soon as possible, was construed to mean as soon as the vendors 

1 CQuld, with référence to théir ability to furnish the articles ordered, 

I ponsistently with the exécution of prior orders in hand. A written 

) order by a cooper for a large quantity of iron hoops as soon as pos- 

'• sjble, sent on the 30th of November, was held to be reasonably 

'ii complied with by tender in the February following. But in the 

jl làter case of Engineering Co. v. McHalifîe, 4 Q. B. Div. 670, this 

}; construction of the words "as soon as possible" was not adopted, 

i and they were interpreted to mean within a reasonable time, with 

, an unf^ertaking to do it in the shortest practicable time. "By the 

; words 'as soon as possible,' " said Cotton, L. J., "the défendants 

must be taken to hâve meant that they would make the gun as 
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quickly as it could be made in the largest establishment with the 
best appliances. The delay arose solely from the seller's want of 
a compétent workman, and he was held liable for a breach of con- 
tract." Benj. Sales, § 687. In Toms v. Wilson, 4 Best & S. 442, 
it was held by the queen's bench, and in errer by the exchequer 
chamber, that a promise to pay immediately on demand could not 
be construed so as to deprive the debtor of an opportunity to get 
the money which he may hâve in bank or near at hand. And Black- 
burn, J., said that, if a condition is to be performed immediately 
or on demand, that means that a reasonable time must be given, 
according to the nature of the thing to be done. Benj. Sales, § 709. 
There is no doubt that time may be of the essence of a contract 
for the sale of property; may be made so by the express stipula- 
tion of the parties, or may arise by implication from the very nature 
of the property or the avowed objects of the seller or the pur- 
chaser. Even when time is not either expressly or impliedly of 
the essence of the contract, if the party seeking a spécifie perform- 
ance has been guilty of gross lâches, or has been inexcusably nég- 
ligent in performing the contract on his part; or if there has, in the 
intermediate period, been a material change of circumstances afifect- 
ing the rights, interests, or obligations of the parties, in ail such 
cases courts of equity will refuse to decree any spécifie performance, 
upon the plain ground that it would be inéquitable and unjust. Tay- 
lor V. Longworth, 39 U. S. 173, 10 L. Ed. 405 ; Holgate v. Eaton, 
116 U. S. 40, 29 L. Ed. 538; Brown v. Trust Co., 128 U. S. 414. 9 
Sup. Ct. 127, 32 L. Ed. 468. In ordinary cases, when a vendor 
has failed and refused to deliver to the purchaser the goods sold, 
the measure of damages for the breach of the contract, if the priée 
has not been paid, is the difiference between the agreed price and 
the market price at the time and place of delivery, with interest. 
Bell V. Reynolds, 78 Ala. 511, 56 Am. Rep, 52; McFadden v. Hen- 
derson (Ala.) 29 South. 644. The proof shows that the parties to 
the contract involved in this litigation were merchants dealing as 
buyers and sellers in cotton. The complaint avers that the con- 
tract was made on November 20, 1899, that it was breached four 
days thereafter by the plaintiflfs, and that the complainants were 
thereby damaged to the amount of $5,000, the chief élément of 
which damage was the change in the market value of the goods. 
From this the sensitive nature of the transaction clearly appears. 
The essential value of time as an élément of this contract is also 
indicated by the téléphone communication between the parties as 
that communication is testified to by W. E. Henderson. In con- 
flict with this testimony is that of the witness Gatling. It is mani- 
fest on the face of the first telegram from Gatling to Henderson 
that there had been some communication between the parties be- 
tween the date of that telegram and November I5th, the date of 
Henderson's first letter. Also the language in Gatling's telegrams, 
"Answer quick," "Answer immediately," "Will give half hour on 
limit," "Answer as soon as possible," "Am expecting lirait to be 
eut;" and Henderson's telegram: "1,500 baies of cotton yours. 
Come at once. We want the money out of it, and insurance 
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stopped;" and Gs-tling's answer, 10 minutes later, sayîng: "Order 
çotton out at oîïCè unless it rains. Will bè down as soon as pos- 
sible," — ail tend to show the délicate character of the dealings, 
and the essential bearing of time thereon. Bearing it in mind that 
it was the duty 6f the court to discover what the parties really in- 
tetided, and that if it appear on a fair considération of the language 
and the circumstances to be of the essence of the contract, stipu- 
lations in regard to time will be held to be conditions précèdent, 
and that in the i>ractice of merchants time is of the essence, and 
the niaterial conflict in the testimony of Henderson and Gatling as 
to the téléphone communications between the parties, we are clear 
thàt in this case it was the duty of the court to submit to the jury, 
under proper instructions, the i'ssue as to what was the intention of 
the parties in référence to the time within which this contract was 
to be executed. 

'fhe judgment of the circuit court is reversed, and the cause re- 
manded to that court, with direction to award the défendants therein 
a new trial. 

(Jan. 7, 1902.) 

SHELBY, Circuit Judge. I concur in the reversai because I 
think the circuit court erred in directing the jury that the amount 
of their "verdict should be $5,000." I think that on the évidence the 
question as to the amount of the verdict should hâve been submitted 
to the jury. 



INTERNATIONAL TOOÏH OROWN CO. v. CARTER. 

SAMB V. FRBEMAN. 

(Circuit Court, S. D. New York. December 7, 1901.) 

Dbpositions~FeI)BRal Courts— F0LLOWIN8 State Practice. 

Under Act March 9, 1892 (27 Stat 7), a plalntlfiE In an action In a féd- 
éral court In the state of New ïork may avail hlmself of the provisions 
of N. Y. Code Civ. Prpc. | 870 et seq., permitting him to take the déposi- 
tion of the défendant before trlaLi 

Actions at Law. On motions to vacate order for taking déposi- 
tion. See ICI Fed. 306. 

P. B. Adams, for the motion. 
Walter D. Edmonds, opposed. 

LAGOMBE, Circuit Judge. The allégation of infringement is not 
made upon information and belief, as défendant asserts, but flatly, 
and without qualification, at folios 6 and 7. And this statement 
is not controverted by défendant. Therefore the court would not be 
warranted in assuming that the examination is sought in order to 
enable the plaintifï to ascertain if it has a cause of action. The Code 
devisedsuch examination for the very purpose of enabling plaintifï 
to prove a cause of action. The objection that the order deçcribes 

1 Oonformlty to state practice in taking dépositions, see note to O'ConneU 
V. Reed, 5 a C. A. 5&4. 
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the référée as a spécial master is trivial and without merit. AU other 
objections were passed upon in the Hanks Case (m Fed. 916), 
which is now on appeal. 
The motion to vacate order for examination is denied. 



HENNING V. BOYDB. 

(Circuit Court, S. D. New York. December 7, 1901.) 

Dépositions— Fedbbal Pkacticb — Issuancb of Subpœna. 

A commission will not be granted by a fédéral court to take testimony 
In a law action when the more convenient metliod prescribed by Rev. St. 
§ 863, is available. By such section the right is given to a party abso- 
lutely to take testimony In the manner prescribed, on reasonable notice, 
where the witness Uves at a greater distance than 100 miles from the 
place of trial. Application for subpœna must be made to the clerk of 
the fédéral court in the district where the witness résides and the 
examination is to be made, who bas authorlty to Issue it without an 
order of court, subject to such requlrements as may be imposed by the 
practice prevailing in the district. In the Southern district of New York 
It l8 the practice to require an applicant for a subpœna under sald 
section to file an afladavlt showlng that a cause is actually pending, and 
that notice of the examination has been given. 

On motion for commission made in a cause at issue on the com- 
mon-law side of the court. 

Nicoll, Anable & Lindsay, for the motion. 

LACOMBE, Circuit Judge. Plaintifï has applied in the alterna- 
tive for a commission to take the testimony of a witness in Kentucky, 
or for a subpœna to require his attendance there. He is mistaken 
in his practice. The method of taking testimony by commission 
is cumbersome and unsatisfactory, and not resorted to when the con- 
venient method of taking proof prescribed by section 863, Rev. St. 
U. S., is available. That section provides for the case of a witness 
who lives at a greater distance than 100 miles from the place of 
trial. No order or other direction of the court is required antécédent 
to such examination. The right to take it upon notice merely, in 
the manner prescribed, is given absolutely to the party by act of con- 
gress. If question is to be raised as to the reasonableness of the 
notice, or as to the regularity of the proceedings, it may be raised 
by motion to suppress. With this efficient and simple method of 
taking proof available, the party is in no position to ask for a com- 
mission. Nor can this court make an order or issue a subpœna 
requiring the witness to attend in Kentucky to be examined under 
section 863. Its process to secure attendance of wltnesses does not 
run more than 100 miles from the court house. 

The section provides : "Any person may be compelled to appear 
and dépose as provided by this section, in the same manner as wit- 
nesses may be compelled to appear ànd testify in court." That 
manner is as follows : The party wishing to compel the attendance 
goes to the office of the clerk of the court where the trial is to be 
had, and obtains from him an original writ of subpœna and a copy, 
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rià application to thè jiidgèriierefor being required. He then has 
tnè-witness sefved in the fègular way. Should the latter disobey 
the subpœna and fail to attend, proof is made to the court of the de- 
fault and of the issùirig aind service of subpœna, whereupon an at- 
tachment is issued, which the marshal exécutes by taking the witness 
and producing him in the court room. As was indicated above, this 
process of subpœna is issued by the clerk of the court where the 
trial is had. Under the language of section 863, the clerk of the 
fédéral court in the district wherè the witness is to be examined 
would seem to be the proper person to apply to for such process, 
and to hâve abundant authority in the matter. What the practice 
in othçr districts is I do not know. Heretofore in this district, when 
applicition was made under Section 863, the clerk always issued 
process of his own motion; but in récent years it has been the prac- 
tice to reQuire the party applying to submit an affidavit showing that 
a cauëe \vas actually pending, and that notice of examination had 
been gîVen. Thereupon the issue of subpœna is approved by the 
court. 

Plaintiflf should give ample notice of the examination, and then 
should apply to the clerk of the fédéral court in the district where 
the witness résides. That officer undoubtedly has power to issue 
the subpœna. If a similar practice prevails there (as hère), an af- 
fidavit showing bona fides of the application should also be filed. 

This motion is denied. 



WELLS, FARGO & 00. T. VANSICKLH. 

(Circuit Court, D. Nevada. Deccmber 18, 1901.) 

No. 718. 

1. JtJDGMEHTS— When Stable— Isscakcb of Execution. 

T^he rlght of a judgment plaintlff to commence an action on hls Judg- 
mënt, In the absence of any statutory |>r6vlslon to the contrary, Is not 
ï barred nor suspended by the Issuance of an exécution. 

1 a Samb— Action to Revive— Limitation. 

I Platntlfl! recovered a judgment agalnst défendant, and caused an 

il exécution to be Issaed thereon, and levled upon certain real estate the 

IS légal tltle to which was In tbird persons. Such persons commenced. sults 

H to enjbin the sale of the land, in whlch preliminary Injunctlons were 

j Issued, whlch, on final hearlng, were made permanent Hel4, that such 

I preliminary injunctlons did not afifect plalntlffl's right to brlng an action 

I on the judgment, so as te suspend the running of limitation agalnst 

I suCh action, under Cuttlng's Comp. Ann. Laws Nev. § 3730, whlch pro- 

m vides that where the commencement of an action shall be stayed by 

W Injunctlon the tlme of the contlnuance of the Injunctlon shall not be 

S a part of the tlme llmited for the commencement of the action; nor 

e was défendant equitably estopped thereby from pleadlng the défense of 

f limitation to an action brpught to revive the judgment, which beeame 

fc barred under the statute V^flille the Injunctlons were In force. 

I On Detnurrer to Complaint. 

j This action Is brought to revive a Judgment From the complaint It ap- 

■ pears that on the 12th day of September, 1894, the plaintlff herein. In this 

1 court recovered a judgment agalnst défendant for the principal sum of 

1 $4,000, wlth Interest and éosts; that on May 21, 1893, the plaintlff caused 
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an exécution to be issued on sald judgment and levled upon certain real 
property, "whlch, at the time of the levy, was bellered by plalntifl to be the 
property of défendant, and caused the same to be advertlsed for sale; 
that on July 20, 1895, Mrs. Llllies M. Vansickle commenced a suit In this 
court against Wells, Fargo & Company, wherein she claimed to be the 
owner of certain portions of the property levled upon in the suit of Wells, 
Fargo & Co. v. P. W. Vansickle, and on the same day James Vansickle, a 
son of the said P. W. Vansickle and Llllies M. Vansickle, brought suit, 
claiming to be the owner of the other portions of the property levled on 
in the suit of WeUs, Fargo & Co. v. Vansickle; that an injunction was 
prayed for and issued in both suits, restraining the plamtiflt herein from 
sellhig the property, or any part thereof, as levled under the exécution and 
advertisement of sale. It is alleged in the complaint in this action "that 
by reason of the flling of thé said complaint as against this complainant 
and the Issuance of the said injunction as against this complainant Wells, 
Fargo & Oo. and the said George M. Humphreys, as United States marshal, 
this complainant was estopped and enjoined from the further proceeding in 
said cause, or any part thereof, and from enforcing Its sald judgment until 
on or about the 14th day of November, 1900, when by a decree of this court, 
made and entered on sald last-mentioned date, the sald Llllies M. Vansickle 
and the said James Vansickle were decreed to be the owners of the prop- 
erty upon which the sald exécution had been levled, and the said restraining 
order was made perpétuai, prohiblting and restraining this complainant, or 
the United States marshal, from selling or dlsposing of any of the property 
mentloned in thé said bills of complaint filed by the said Llllies M. Van- 
sickle and James Vansickle, • * • and by reason of the said injunction 
80 Issued, and the said judgment so rendered, this plaintlff was deprived 
and prevented from selling sald property in satisfaction of its said judg- 
ment, and on or about the 14:th day of November, A. D. 1900, the said 
United States marshal returned said exécution into this court whoUy unsat- 
isfled, and the sald judgment, so duly rendered and entered In the case 
wherefn this plaintlff Wells, Fargo & Oo. was the plalntiff and the said 
P. W. Vansickle was the défendant, remains wholly unsatlsfled, and no part 
thereof has been paid." To this complaint the défendant interposed a de- 
murrer, upon the ground that said complaint does not state facts sufBcient 
to constitute a cause of action in the following respects: "(1) It appears on 
the face of sald complaint that said défendant is now, apd has been at ail 
the times mentloned in said complaint, an actual résident and citizen of the 
State of Nevada, and at ail of said times was residing and living and having 
his domicile In Beuglas county. In the state of Nevada. (2) It appears upon 
the face of said complaint that the judgment set forth and described in 
paragraphs 2 and 3 of said complaint was duly rendered and entered in 
said circuit court of the United States, Ninth circuit, district of Nevada, on 
the 12th day of September, 1894, and that more than six years hâve 
elapsed slnce the entry of sald judgment, and that said défendant has 
during the whole of said time been in the state of Nevada, and that 
the cause of action set forth in said complaint is barred by the provisions 
of the statutes of the législature of the state of Nevada entltled 'An act 
defining the time of commencing civil actions,' approved^ovember 21, 1861 
(St. 1861, p. 26), and especially the provisions of the act »f the législature 
of the state of Nevada entltled 'An act to amend an act amendatory of and 
supplementary to an act entltled "An act defining the time of commencing 
civil actions," approved November 21, 1861, and to repeal acts amendatory 
of said act approved March 5, 1867,' and particularly section 1 of the act 
last mentloned, the portion of whlch sald section 1, hère pleaded as a bar 
to this action, is as follows: 'Section 1. Section 5 of said act, approved 
March fifth, one thousand eight hundred and sixty-seven, is hereby amended 
80 as to read as follows: Section five. Actions other than those for the re- 
covery of real property, can only be commenced as follows: Within six 
years: First — An action upon a judgment, or decree of any court of the 
United States, or of any state or territory within the United States.' St 
1877, p. 114. • • • (4) It further appears upon the face of said com^ 
plaint that there was no stay of the said judgment or the exécution thereof 
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M reason of any maïifei's set farth In said complalnt, but that, on the con- 
^ttty, it appears upçta ttië face of sald complalnt that an exécution was 
ISèttièa upon sald Judgtiieilt, but that the same was not levled upon any 
pnJbetty of thls deféndaîit, but, on the contrary, was leTied upon property 
■wmçh did not belong to thls défendant, and that the said plalntifC was not 
enjoliied by sald circuit coiurt * • * from enforclng Its Judgment or 
coUêctftig the same by a levy pf sald exécution upon any property of thls 
défendait (5) That It appears upon the face of said complalnt that said 
plaintifE was not enjolned ot estopped from further prooeedlngs In the cause 
in whiçisald judgment was tendered, or any part thereof, or from euforcing 
Its sàld judgment untll on or about the 14th day of November, 1900, or 
untll any pther tlme, but, pil the contrary, sald plaintlfC was only estopped 
and enjbl^«d from selling ptoperty wbich did not belong to thls défendant" 

M. A. Murphy, for plaintiff. 
W. Ë. F. Deal, îor défendant. 

HAWLEY, District Judge (orally). Is the présent action barred 
by the statute of limitations of this state? Under the statutes of 
Nevada an action upon a judgment must be commenced "within six 
years." Çutting's Comp. Ann. LaWs (Nev.) § 3718. This provision 
of the stéitute constitutes a compliçte bar to the bringing of this 
action uniess the facts alleged in the complaint, with référence to the 
proceedings had in the suits brought by Lillies M. and James Van- 
sickle, create such a disabiHty to the commencement of the présent 
action as "shall not be a part of the time limited for the commence- 
ment of the action." There are numerous sections in the statute 
upon this subject, but it is only necessary to refer to one. Section 
3730 reaés as foUows: 

"When the commencement of one action shall be stayed by Injunction or 
Btatutory prohibition, the tlme of the continuance of the Injunction or pro- 
hibition shall not be part of the tlme Umlted for the commencement of the 
action." 

The plaintiff also relies upon the provisions of section 3334 relating 
to the rights of purchasers of real property under exécution sales 
who hâve been evicted from the premises, or failed to recover posses- 
sion theréof,,"in conséquence of irregularities in the proceedings con- 
cerning the sale." I am of opinion that this section, and the authori- 
ties cited under similar provisions of the statute in other states, hâve 
no direct application to the facts of this case. 

What effect is to be given to the injunction issued in the suits of 
Lillies M. and James Vansickle against the enforcement of the ex- 
écution upon their property? Was Wells, Fargo & Co., by reason of 
such injunction, prevented from bringing its action to revive the 
judgment? It was not enjoined irbm proceeding to enforce its 
judgment ^gainst the défendant. It was not enjoined from bringing 
an action to revive the judgment against P. W. Vansickle. It is true 
that the cortiplâint allèges that by reason of the injunction it was 
estopped "ffOm enforcing its said judgment." This is a mère con- 
clusion of l^w, not a statement of any Tact to be taken as true by the 
demurrer. The question must be determined upon the facts stated 
in the complaint. Pacific L,and & Imp. Co. v. Elwood Oil Co., 
112 Fed. 4. Could the plaintiff havè commenced an action on its 
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judgment against P. W. Vansickle at any time after the exécution 
was issued thereon, but stayed from enforcement upon the property 
of Lillies M. and James Vansickle, until it was returned unsatisfied? 
When can an action be brought upon a judgment? There is no 
authoritative décision in this state upon this question, although it 
was elaborately discussed by Beatty, C. J., and Léonard, J., in Solen 
V. Railroad Ce, 15 Nev. 313, 322, 325. There is some conflict in 
the authorities upon this point, but the great weight of the author- 
ities is to the effect that the right of plaintifï to commence an action 
upon his judgment, in the absence of any statutory provision to 
the contrary, is not barred nor suspended by the issuance of an ex- 
écution. 2 Freem. Judgm. § 432, and autlV rities there cited; 11 
Enc. PI. & Prac. 1089-1091, and authorities there cited. In Freem. 
Judgm., supra, the author says: 

"Tbe right to bring an action upon a judgment at any tlme after Its 
rendition, until it is barred by some statute of limitations, though plalntlff 
retalns the power to coUect It, if he can, by exécution, is almost unlversally 
conceded." 

In II Enc. PI. & Prac, supra, it is said that "no reason for bring- 
ing the suit, other than that the judgment remains unpaid, need be 
alleged," — citing Denison v. Williams, 4 Conn. 402; Ives v. Finch, 
28 Conn. 114. In Fish v. Sawyer, 11 Conn. 545, 548, the court said 
that the leaning of the décisions of that state "is in favor of the doc- 
trine that, where there is no real, but an apparent, satisfaction of 
the exécution, debt on judgment well lies. * * * There is no 
satisfaction of the judgment entered upon the record, and nothing 
to take the case out of the gênerai principle that debt lies upon a 
judgment which is in fuU force and unsatisfied." In Cortez v. Su- 
perior Court, 86 Cal. 274, 278, 24 Pac. loii, 21 Am. St. Rep. 37, 
it was held that an order of the court staying proceedings upon a 
judgment and order of sale does not operate to suspend the run- 
ning of the statute of limitations for the enforcement of the judg- 
ment. The statute of limitations commences to run from the day 
the judgment is entered, and when it has commenced to run it will 
not cease to do so by reason of any subséquent event which is not 
within the saving of the statute. Delay in bringing the action is al- 
ways at the risk of an intervening disability, which may, in the 
absence of statutory saving, prevent suit being brought at ail. 
Wood, Lim. Act. § 6, and authorities there cited; Davis v. Hart, 
123 Cal. 384, 388, 55 Pac. 1060. The issuance of the exécution upon 
the judgment did not stop its running. The injunction issued at the 
instance of Lillies M. and James Vansickle did not suspend the opéra- 
tion of the statute. There is no statement of any fact in the com- 
plâint which, under the statute of this state, prevented the plaintifï 
from bringing an action upon its judgment at any time before six 
years from the entry thereof. There was no conduct on the part 
of the défendant herein, or any one else, which had the effect to 
stay the running of the statute for any period of time within the six 
years. The cases cited and relied upon by the plaintiff are readily 
distinguishable in their facts from the présent case, as will be seen 
by référence to 16 Am. & Eng. Enc. Law (2d Ed.) 369, — where most 
112 F.— 26 
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of tbe cases cited by plaintiff are referred to — which reads as fol- 
lows: 

''One ftf the most fréquent examples of th^ exercise of thls jurisdlction 
arises where the prosecutlOn of an action Içenjolned, and the causé of 
action Is balTed by the stfttute of limitations because of the opération of 
the Injuàctlon. An Injunttlon does nôt Stop the runnlng of the statute; 
and as it wpuld be manlf estly inéquitable to the party whoae action is 
enjoinéâ to lose his remedy because of the injunctlon, equity will enjoln 
the défendant In the action at law from settlng up the statute of limitations 
as a défense." 

If the plaintiff had been enjoined or prevented from enforcing his 
judgment, section 3730, Cutting's Comp* Ann. Laws, would apply; 
and it has frequently been held that "the time during which a plain- 
tiff is prevented from bringing his suit by an injunction which pro- 
hibits him from suing is not to be counted against him, even when 
the gênerai statute of limitations makes no provision for such cases. 
It has been suggested, however, that the plaintiff's recourse in such 
a case is by a proceeding/in equity to enjoin the défendant from 
pleading the statute." 19 Am. & Eng. Enc. Law (2d Ed.) 218, and 
authorities there cited ; Wood, Lim. Act. § 243. The rule relied 
upon by ,plaintiff is founded upon the gênerai principles of equity 
that an injunction will issue for the purpose of preventing a défendant 
in an action at law from setting up unconscientious and inéquitable 
défenses^ But in the Case at bar the plaintiff's right of action was 
not enjoined. The défendant had the unquestioned right to plead 
the statute of limitations, and under the facts which we hâve stated 
it cannot be said that his action in pleading this défense is either 
"unconscientious or inéquitable," for he had not enjoined the plain- 
tiff from enforcing its judgment, and had not performed any act 
which prevented the plaintiff from commencing an action to revive 
the judgment. 

Demurrer sustained, and action dismissed. 



TEXAS & P. ET. CO. t. WATSON. 
(Clrcnlt Court of Appeals, Flfth Circuit Deeember 3, 1801.) 
i No. 1,035, 



li Appeal — Rbtiew— Instruotions. 

In an action against a railroad company to recover for the burning of 
cotton, where the jury was properly Instrueted that If défendant used 
the most approved spark arresters on Its engines, which were at the 
time in gbod condition, and operated Its engines wlth ordlnary care and 
prudence, It was not llable, the fallure to Instruct as to the rlsli assiuned 
by plaintiff In placing his cotton in close proiimity to the tracli was not 
réversible error, In the absence of a properly limlted request for such an 
Instruction. 

8. Dépositions— Admissibilitt in Evidence — Pbesbncb of Dbponkht in 

CODKT. 

It Is error to permit a plaintiff to read the déposition of a wltnes» 
who Is known to be présent in court, unless for the purpose of Impeach- 
ment, under proper limitations. 
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8. Appeal— Revibw— Harmless Erbor. 

The erroneous admission in évidence of the déposition of a wltness 
■who is présent in court is not ground for reversai, wliere the -svltness is 
subsequently placed on the stand by the adverse party, and testifies 
fully as to the matters covered by the déposition and in explanation of 
his testlmony as given therein. 

In Error to the Circuit Court of the United States for the East- 
ern District of Texas. 

T. J. Freeman, F. C. Billard, and H. O. Head, for plaintifï in error. 
A. L. Beat)', for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In this case, the évidence having been closed, 
the trial judge charged the jury, among other things, apparently 
on his own motion, that it was the duty of the railway company 
to use on its engines the most approved spark arresters, and to 
hâve its engines operated with ordinary care and prudence; that 
if the défendant did use the most approved spark arresters, at the 
time in good condition, and that the engine was then and there 
operated with ordinary care and prudence, plaintifif could not re- 
cover, even if sparks were communicated to his cotton. The re- 
quested charges presented by the défendant, so far as they are sound, 
are embraced in the charge just given. It is true that the situa- 
tion of the plaintiff's cotton required a degree of care on the plain- 
tifï's part greater than would hâve been required if the cotton had 
been situated further from the track on which the defendant's en- 
gines in the conduct of its business were compelled to pass; and 
if the idea of assumed risk, which the defendant's counsel pressed, 
had taken the shape of an instruction to the jury as to the measure 
of prudent care which the situation exacted of the plaintifï, we are 
not prepared to say that a helpful instruction might not hâve been 
given to the jury on that subject; and, if the request had been 
within the proper limitations, we are not prepared to say that the 
refusing of it, or the qualifying of it, as appears to hâve been done 
by the trial judge, would not hâve presented ground for reversai. 

The trial court clearly erred in permitting the plaintifï to read 
the déposition of the witness B. F. Caperton when the witness was 
actually présent in court and tendered to the plaintifï in person. 
Railway Co. v. Wilder, 35 C. C. A. 105, 92 Fed. 953. Until the 
witness, who was présent in court, and whose présence in court was 
known to the plaintifï, had been called by the défendant, and de- 
livered his testimony on the stand, the plaintifï could not use the 
déposition in question, and then only for the purpose of impeach- 
ment, after having laid the proper predicate, and given the witness 
opportunity to explain the mistake or error in his déposition. In 
view of the fact that the witness was called by the défendant after 
the déposition had been admitted over the defendant's objection, 
and gave fully his explanation of the déposition and his testimony 
as to the subject to which it related, we conclude that the error 
committed is not sufhciently grave in its results to require us to re- 
verse the case. 
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The rulings complained of in the other suggestions of error are 
substantially Sound. 
The judg^ent of the circuit court is affirnied. 



PHILLIPS et al. v. DREHER SHOE 00. 

(District Court, M. D. Pennsylvania. January 9, 1902.) 

No. 47. 

Bahkroptot— Involuntabt Pétition— Sckbtt op Insolvent. 

Under the bankruptcy law, a surety who bas net paid the debt is not 
a ereditor who may pétition that the principal debtor be adjudged a 
bankrupt, the only right of sueh a surety under the law belng to prove 
the debt after the principal is adjudged a bankrupt, in the event of the 
creditors' failure to do so. 

In Bankruptcy. Rule to dismiss proceedings, 

Charles P. Ulrich, for the rule. 
A. W. Potter, for petitioners. 

ARCHBALD, District Judge. On September i6, 1901, H. t. 
Phillips and nine others, ail of Selins Grove, Pa., filed a creditors' 
pétition against W. A. Dreher and Floyd A. Wetherby, trading as 
the Dreher Shoe Company, of the same place, to hâve them declared 
bankrupts on the ground that they were insolvent, and had made an 
assignment for the benefit of creditors. In the pétition they set forth 
that they were creditors of the said company having provable claims 
amounting in the aggregate to $1,000, each of the petitioners being 
an indorser or surety upon one of a séries of ten notes for $100 
each, signed by the Dreher Shoe Company, dated May i, 1901, and 
payable in one year from date; thèse notes having been discounted 
by the First National Bank of Selins Grove, and then held by it. 
On this showing a subpœna and order to show cause were issued, 
returnable October 26th, and duly served. No response was made at 
the return day by the alleged bankrupts, but on October 28th Fr. 
Otto Muller and two other creditors came in and obtained a rule 
to show cause why the proceedings should not be dismissed because 
the petitioners did not hold provable claims, and in this, on November 
ipth, the alleged bankrupts and two other creditors joined. A copy 
of one of the notes — which are ail alike — was produced at the argu- 
ment, and shows that the petitioners are not indorsers, but joint mak- 
ers with the Dreher Shoe Company. But, however that may be, 
they were at the time of filing the pétition, and still are, sureties, and 
no more. The bank holds the nçtes, by which they, as well as the 
principal debtors, are bound; ançi, while it déclines to move, and 
has at the same time nptified the sureties that they will be looked to, 
nothing hasi been done to enforce the obligations, which are, in fact, 
not yet duc ; nor hâve the sureties paid or been called upon to pay 
them. Under such circumstances it is difficult to see how the pro- 
ceedings can be maintained. On each of the notes referred to the 
debt or claim is that of the holder ôf the obligation to whom it is 
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due, the surety having no direct interest in it, being only secondarily 
or contingently liable. He may pay the debt, and become the holder, 
with ail the rights incident thereto ; but unless and until he does he 
occupies a secondary and subordinate position. The right to move 
is, in the first instance, lodged in the one who is actually possessed 
of the obligation of the debtor. The surety has, however, an inter- 
est to protect, which the bankruptcy law recognizes ; and, in order 
to accord him what it considers a proper measure of relief, it provides 
in section 571 that "whenever a créditer, whose claim against a banli- 
rupt estate is secured by the individual undertaking of any person, 
fails to prove such claim, such person may do so in the creditor's 
name, and if he discharge such undertaking in whole or in part, he 
shall be subrogated to that extent to the rights of the créditer." No 
one has any rights under the bankrupt law outside of what it gives 
him, and those of a surety are defined bj this section, beyond which 
he cannot go. By it he has the right to prove, in case the principal 
créditer fails to do so. He does not, indeed, hâve to discharge the 
obligation in order to hâve this privilège, but, in case he does do so,. 
in whole or in part, he becomes entitled to that extent to the right of 
subrogation, and, in any event, when he proves the debt, he proves 
it not in his own name, but in that of the original holder. In re 
Christensen, 2 Nat. Bankr. N. 1094. The particular point to be no- 
ticed in the présent connection with regard to the position of the 
surety is that he only has a right to prove in case the principal credit- 
or fails to do so, and the latter cannot be said to fail until he has had 
an opportunity and passed it by, w^hich can only occur when, by pro- 
ceedings duly instituted, the estate of the debtor has been drawn into 
the bankruptcy court to be there administered, and ail parties hâve 
been called upon to make known their claims. When that has been 
donc, and he neglects to act, the surety, so as not to be prejudiced, 
may himself prove the debt in his stead. This, so far as I can see, is 
ail the relief given by the act, and, whether adéquate or inadéquate, 
it must sufifice. It folio ws from this that at the outstart the surety 
who has not taken up the obligation has no provable claim, and 
therefore has no standing to pétition. It is not provided in the law 
that at that stage he can intervene, either in his own name or in the 
name of the creditor, and institute involuntary proceedings. Ail 
that he can do is to prove the claim later on, if the creditor fails to do 
so after somebody else has moved. This is the view taken by In re 
Riker, 18 Nat. Bankr. R. 393, Fed. Cas. No. 11,833, a- case arising 
under the act of 1867, where the provisions were fuUy as favorable to 
the surety as hère. Two of the petitioners there were indorsers on 
notes of the debtor, which had been turned over for value to a third 
party, in whose hands they had been dishonored at maturity, and the 
indorsers notitied that they would be held ; and, notwithstanding that 
their liability was so flxed, it was decided that they were not entitled 
to pétition. "It seems," says Choate, J., "the notes objected to were 
not demands due absolutely to the petitioning creditors, but on 
which, in case- the holders should not prove, they could make proof 
* * * in the creditor's name or otherwise. The holder is the 
creditor, who, in the first instance, has exclusively the right to prove ; 
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and the lîabilîty of the maker to the indorsers is only contingent in its 
nature, and hîs daim is only prov^ble in a certain event, which cannot 
happen until after the adjudication, viz., the neglect of the holder to 
prove." This is squarely to the point, and confirms my own reading 
of the law. Nor do I find anything to contravene it in Mace v. 
Wells, 7 How. 272, 12 L. Ed. 698, or in Re Nickodemus, 3 Nat. 
Bankr. R. 230^ Fed. Cas. No. 10,254, relied on by counsel for the 
petitioners. I am forced, therefore, to conclude that the sureties 
had no standing to institute the présent proceedings, which must 
accordingly fall. 

The rulè is made absolute, and the pétition and ail proceedings 
thereundér are dismissed. 



In re ABRAHAM STEBKS LTJMBEE CO. 

(Circuit Court of Appeals, Second Circuit December 6, 1901.) 

Nos. 102, 103. 

1. Bankkuptct— Pbepbbenck— Cbbditor'8 Knowledge. 

Dnder Banlir. Act 1898, § 60, subd. a, declaring that a person shall 
be deemed to bave glyen a préférence, if, being Insolvent, he bas made 
a transfer of any of bis property, etc., a payment made by an Insolvent 
debtor wltbin four months of tbe flllng of a banljruptcy pétition, wbicb 
enables the créditer to obtain a greater percentage of hls debt than 
other creditors of the bankrupt of the same class receive, constitutes a 
préférence, which the credltor must retum, if he desires to share in the 
balance, though the payment was innoeently received; and this though 
the payment was not voidable as a préférence by the trustée in bank- 
ruptcy, by reason of the ratpiration of the four months' limitation 
specifled in section 60, subd. b. 
8. Samb— Dbbts Subsbqcently Contracted. 

Partial payment of an existing debt in cash, and the glving of a note 
for the balance, more than four months before the flling of a pétition 
in bankruptcy, the note being received as payment by the créditer, 
I without knowledge of the debtor's insolvency, does not constltute a 

à préférence as regards a new indebtedness, subsequently contracted, to 

\ which the payment could not hâve been applied, and hence the ci-editor 

1" Is not required by Bankr. Act 1898, S 57, subd. g, to surrender such pay- 

Jji ment as a condition précèdent to bis right to prove the subséquent debt 

j against the banlsrupf s estate. 

t a Samb— Skt-Off. 

!<" Where, more than four months before a bankruptcy pétition was 

' flied, the debtor pald hls creditor a part of a previous debt in cash, and 

I the balance by note, which was received by the creditor as payment, 

» without knowledge of his debtor's insolvency, the payment so made 

, t, cannot be treated as a set-ofif against a debt subsequently contracted, 

y which the creditor sought to prove in the bankruptcy proceeding. 

i;i Pétition for Revision of Proceedings of the District Court of the 

{ United States for the Southern District of New York, in Bankruptcy. 

4 For opinion of district court, see iio Fed. 738. 

|, Stillman F. Kneeland, for E. F. Perry. 

' J. J. Mattocks, for R. R. Sizer. 

i Before WALLACE and LACOMBE, Circuit Judges. 
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PER CURIAM. We are of the opinion that a payirient made by 
an insolvent debtor, within four months of the filing of a pétition 
upon which he was adjudicated a bankrupt, which enables a creditor 
to obtain a greater percentage of his debt than the other creditors 
of the bankrupt of the same class, is a préférence, and that the 
creditor receiving the payment cannot prove his debt for the balance 
without surrendering it, notwithstanding he received it innocently 
and without reasonable cause to beUeve that it was intended to give 
a préférence. The payment being a préférence within the plain 
définition of Bankr. Act 1898, § 60, subd. a, it must be surrendered 
before the claim of the creditor for the balance can be allowed by the 
terms of section 57, subd. "g"; and it is quite immaterial that the 
payment is not avoidable as a préférence by the trustée in bank- 
ruptcy,-pursuant to subdivision "b" of section 60. Subdivision "a" of 
section 60 needs no other explanation from other provisions of the 
bankrupt law for its proper interprétation, and the élément of time 
or intent necessary to enable the trustée to recover a preferential 
payment cannot be reasonably incorporated into it. 

The case présents another question. The bankrupt was indebted 
to the creditor upon an open account, and at a date more than four 
months previous to the filing of the pétition made a payment upon 
that account in money, and gave his note for the balance, which 
payment and note were treated by the creditor as fuU payment, 
and the account was balanced upon his books. The debtor was in- 
solvent at the time, but the creditor had no reasonable cause to 
believe that a préférence was intended. Subsequently the bankrupt 
contracted another debt with the creditor. The question is whether 
proof of that debt cannot be allowed without a surrender by the 
creditor of the payment received upon the previous debt. We 
are of the opinion that the payment, notwithstanding it was a préf- 
érence, being upon a distinct and independent debt from that which 
is sought to be proved, need not be surrendered by the creditor. 
We are also of the opinion that the payment cannot be treated as a 
set-ofï against the debt sought to be proved. We do not deem it 
necessary to enlarge upon the reasons for our conclusions in re- 
spect to thèse questions. Thèse are fully discussed in the opinion 
of Judge Thomas, who decided the case in the court below, and we 
fully concur in his views. 

The order of the court below is affirmed. 



SCHETJER et al, v. SMITH & MONTGOMERT BOOK & STATIONBRY CO. 

•Circuit Court of Appeals, Flfth Circuit l>ecember 17, 1901.) 

No. 1.106. 

1. Bankruptct— Corporations— AcTs op Bankruptct. 

Where a corporation whlle Insolvent has suffered and permltted some 
of Its creditors to obtain préférences through légal proceedlngs, and then 
Its stockholders and offlcers sue for and obtain a dissolution for the 
express purpose of hlndering and delaying creditors, and the effect of 
8ucb proceedlngs Is to permit the préférences obtained to stand lu tviii 
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i force, and to actually hlnder and delay other ereditors, it has eommltted 

an act of bankruptcy, wlthln the meaning of Bankr. Act 18&8, § 3a, 
cL 3, Ijy permltting effective préférences to be fastened upon Its property. 
»ii 3. Samb— Dissolution OF Corporation JÉ'bnding Procekdings. 

,i| Petltlonlng créditera of a corporation, which has committed an act of 

I bankruptcy by suffering and permltting certain ereditors to obtain 

ï' préférences throûgli légal proceedlngs whlle It -was Insolvent, are not dé- 

fi barred from the rlght to hâve It adjudicated a bankrupt by the fact that 

I' pending the proceedlngs a decree dlssolvlng the corporation was entered 

by a State court, whîch had taken iK>ssesslon of its property through a 
recelverî Section 8 of the bankruptcy act relatlng to the death or 
bisanlty of a bankrupt Is by analogy applicable to a corporation which 
seeks by a dissolution to defeat Sie proceedlngs in bankruptcy, and, 
even if tbe state court should refuse to recognlze the paramount juris- 
dlctlbn bf the bankruptcy court, thé adjudication would operate to render 
the préférences void, and entitle ail ereditors to share ratably in the 
asisetsiof the corjioratlon. 

Appeal from the District Court of the United States for the 
Northern District of Alabama. 

Thls te a case In bankruptcy, the pétition having been flled by the ap- 
pellants, ereditors, to adjudge the appellee, the Smith & Montgomery Bock 
& Statlonery Company, a business corporation under the laws of Alabama, 
a bankrupt; alleging in the pétition, and In an amended pétition, the foliow- 
Ing àcts as of bankruptcy alleged to hâve been committed by appellee: (1) 
The sald bankrupt sufCered or permltted, whlle Insolvent, certain ereditors 
to obtalU: préférences through légal proceedlngs; (2) that sald bankrupt made 
paymentis, whlle Insolvent, to certain ereditors named, with Intention to 
prefer such ereditors; (3) whlle Insolvent, the filing of a pétition for the ap- 
pointmeint ôf a recelver In the state court, "In order to protect and préserve 
the property of sald company from the attacks of ereditors," which operated 
to hlnder, delay, and defraud ereditors. 

Appellee flled an answer to sald pétition, (1) settlng forth, while not 
speciflcally denying Insolveney, that It had not while Insolvent committed 
any of thé acts of bankruptcy alleged; and (2) settlng up the affirmative 
défense "that the chancery court of JefEerson county, Alabama, having taken 
jurisdlction of the dissolution proceedlngs, and having appolnted a recelver 
for the purpose of winding up the estate of the défendant therein, the 
bankruptcy <^ourt bas no jurisdlction in sald matter, and will not interfère 
with the jurisdlction and possession of the property, which is now In the 
hands of the state chancery court" Exceptions wére flled by petitioners to 
sald answar. Among the grounds stated for sald exceptions were that said 
answers do not state what payments were made to preferred ereditors, said 
answers do not deny that It was Insolveiot, and that the appointment of said 
recelver and sald chancery Court proceedlngs are no bar to thls pétition. 

The faets of the case developed on the hearing and proven are that ap- 
pellee, on the 21st day of Jnne, 1901, belng insolvent, entered Into an agree- 
ment with four of its ereditors, Baphael Tuck, Sons & Co., Houghton, 
Mlfflin & Oo., C. F. Rumph & Sons, and Eavor, Eubl & Co., whereby said 
ereditors were permltted to and dld take judgments in the clty court of 
Birminghani, Ala., for their respective debts, the same having the force and 
effect of liens, it belng provlded In sald agreement that said judgments might 
be pald In four equal payments, the flrst due July 1, 1901, and one payment 
every 30 days thereafter, untll the other three payments were made; that 
appellee made ail the payments on said Judgments, as provlded in sald agree- 
ment, up to the tlme of the recelvershlp hereinafter stated; that on Septem- 
ber 3, 1901, a pétition was flled in the chancery court for Jefferson county. 
Ala., to dissolve the Smith & Montgomery Book & Statlonery Company, and 
for the appointment of a recelver until a decree of dissolution could be had. 
■ sald pétition, among other thlngs, alleging "that, in order to protect and 
préserve the property of sald company from the attacks of ereditors of the 
Smith & Montgomery Book & Statlonery Company, • • • It Is necessary 
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that a receiver be appointed," etc.; that on the 4th day of September, 1901, 
the président of said corporation flled an affidavit In sald ehancery court, 
urging substantially tbe same reasons for the appointment of a recelvér; 
that on the 4th of September, 1901, John H. Miller was appointed receiver 
by decree of said ehancery court, and took possession of the assets of said 
Smith & Montgomery Booli & Stationery Company; that on September 5, 
1901, the petitloners in this case flled their pétition to adjudge sald appellee 
a bankrupt; and that on September 28, 1901. after an answer was flled In 
said State ehancery court proceedings admitting a willlngness therefor, 
a decree was rendered dissolving said Smith & Montgomery Book & Sta- 
tionery Company. 

The trial judge "found, upon the facts, that sald Smith & Montgomery 
Book & Stationery Company was insolvent, -wlthin the meanlng of the sald 
bankruptcy act, but that sald company had not committed any one of the 
three acts of bankruptcy alleged; that the proceedings In the ehancery 
court were not a transfer made wlth the puriwse to hinder and delay cred- 
itors, -within the meaning of the bankruptcy act; that the judgments 
rendered, described In the pétition, were not judgments suffered, and did 
not constitute an act of bankruptcy, and that the payments afterwards 
made to said creditors were not made wlth Intent to prêter sald credltors, 
and thereupon an order or decree was entered upon in said cause, refusing 
to adjudge said respondent, the Smith & Montgomery Book & Stationery 
Company, a bankrupt, and dismisslng the pétition." The finding of the court 
and the decree rendered thereon were excepted to by the petitionlng cred- 
itors, who hâve sued ont this appeal. 

John W. Tomlinson, for appellants. 

R. H. Thach and John H. Miller, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
■case shows that the Smith & Montgomery Book & Stationery Com- 
pany, while insolvent and within four months preceding the filing 
of the pétition to adjudge the said company a bankrupt, sufïered 
and permitted certain of its creditors to obtain judgments through 
légal proceedings, which judgments, until vacated or discharged, 
constitute unlawful préférences, within the intent and meaning al 
the bankruptcy act, and that it took no proceedings to vacate or 
discharge the illégal préférences thus obtained, except so far as to 
pay some installments of the judgments as agreed. The case fur- 
ther shows that, before ail the installments of the préférence judg- 
ments aforesaid were paid, the stockholders of the insolvent corpo- 
ration brought a suit in the state ehancery court, asserting their 
wish that the corporation should be dissolved, and in their pétition 
made the following statements: 

"Petitloners further show unto yonr honor that in order to protect and 
préserve the property of said company from attacks of creditors of the 
Smith & Montgomery Book & Stationery Company, and for the purpose of 
preventing a multiplicity of suits and wasting the property of the said cor- 
poration, it Is necessary that a receiver be appointed pending a hearing of 
the pétition of dissolution. Suits hâve been brought agalnst said company, 
in some of whlch judgments bave been rendered for considérable sums, and 
in whlch exécution may Issue at once, and some are stlU pending, and In 
other cases there is a probability that attachments may be sued and levled 
on." 

In this suit a receiver was at once appointed, and without much 
delay a judgment of dissolution was obtained, the efifect of which 
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was to put it entirely out of the power of the corporation to vacate 
or discharge the illégal préférences obtained through the judgments 
aforesaid against the corporation. 

It is contended that stiffering the recovery of the alleged préfér- 
ence judgTtnents was not an' act of bankruptcy, within the intent and 
the meaning of the third subdivision of section 3a of the bankrupt 
act of 1898, because the corporation had no défense to make to the 
creditors' claims, and after some dilatory pleas only agreed that they 
might take judgment at the very time they could and would hâve 
taken it without the corporation's assent, and that by the assent 
and agreement made the corporation obtained a stay of exécution 
which was bénéficiai, and that the payments of some of the install- 
ments as thèy became due were steps taken to discharge whatever 
préférence was given by the judgment. Against this contention it 
may be suggested with very great reason that the payment of a debt 
illegally preferred with the funds of an insolvent tends to make the 
préférence suffered or perraitted more effective than if the preferred 
créditer showld be driven to seizure and sale on exécution; that 
such payment ought not to be considered in any just sensé as the 
vacating or discharging of a préférence within the intent and mean- 
ing of the third subdivision of section 3a of the bankrupt act. It 
is contended that a suit by ail the stockholders to procure the liqui- 
dation of an insolvent corporation under state laws is not équiva- 
lent to a gênerai assignment for the benefit of creditors, and there- 
fore cannot be considered an act of bankruptcy, within the mean- 
ing of either the fourth or fifth subdivisions of section 3a of the act 
of 1898. 

There are some highly respectable authorities which support this 
view. See In re Empire Metallic Bedstead Co., 39 C. C. A. 372, 
98 Fed. 981. As the proposition is stated, we are not called on to 
question it, but we consider that where a corporation while insol- 
vent has sufïered and permitted some of its creditors to obtain préf- 
érences through légal proceedings, and then its stockholders and 
officers sue for. and obtain a dissolution for the express purpose of 
hindering and delaying creditors, and the efïect of the proceeding 
is to permit the alleged préférences to stand in fuU force, and to 
actually hinder and delay dther creditors, then an entirely différent 
case is presented, and one of illégal préférence, which seems to be 
within the iiitention and spîrit of section 3a of the bankrupt law, 
if not strictly within the letter thereof. We consider that under 
said clause it is practically immaterial whether the insolvent debtor 
oonsents td and facilitâtes the obtaining of a préférence through 
légal proceedings or actîvely opposes the same. In either event, 
the resuit is the same to creditors, and the words used in the stat- 
ute, "sufïered or permitted," do not involve any intent on the part 
i\ of the insolvent. 

In Re Moyer (D. C.) 93 Fed. 188, Judge McPherson, în dealing 
-with this iétibjèct, says: 

"But as we understand the bankrupt act of 1898, Its provisions are essen- 
tlally différent, f rom the earller act, and requlre the court to corne now to a 
différent conclusion. Clause 3 of section 3 déclares that It shall be an act 
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of bankruptcy if a person has 'suffered or permitted while Insolvent, any 
creditor to obtaln a préférence through légal proceedings, and not having 
at least five days before a sale or final disposition of any property afCected 
by such préférence, vacated or dlscharged such préférence.' It will be ob- 
served that this clause says nothing about the bankrupt's intent to enable 
the creditor to secùre a préférence; neitlier does it use the word 'procure,' 
■whicb might seem to imply that the debtor must take some part in bringing 
the préférence about. The dominant fact seems to be the actual resuit that 
has been attained by the creditor. If, through légal proceedings, he has suc- 
ceeded in obtaining a préférence, — that is (referring to section 60 for a de- 
scription of preferred credltors), if the debtor Is insolvent, and has either 
'procured or suffered a judgment to be entered against himself, * * • 
and the effect of the enforcement of such Judgment * • • will be to 
enable any one of hls credltors to obtain a greater percentage of his debt than 
any other of such credltors of the same class,' — if this is the actual resuit 
of légal proceedings talien against an insolvent debtor, the clause in question 
requires the debtor to vacate or discharge such préférence within a specifled 
tlme, and, if he fails se to do, déclares that he has committed an act of 
bankruptcy." 

And it is instructive to read what in the same case tlie learned 
judge says as to the debtor's duty in regard to vacating or dis- 
charging the préférences sufïered or permitted: 

"Légal proceedings are of many kinds, differing In the différent States; 
but, whatever klnd may be employed by the creditor, if the resuit of the 
proceeding gives him a préférence over other credltors of the same class, 
the Insolvent debtor Is thereupon charged with a clearly Implied duty to 
vacate or discharge the préférence within the time allowed him by the 
act. For example. If he has a défense to the debt, he may set it up; or, if 
he can overthrow the préférence because the creditor's procédure has been 
defective, he may choose that method of attack. If neither of thèse weapons 
is available, he has still at command one sufficient weapon, of which he 
cannot be deprived. He can apply promptly to the court In bankruptcy, 
and ask that his property should be ratably dlvlded among his credltors. 
If he fails to move, his inaction is properly regarded as a confession that he 
is hopelessly insolvent, and as conclusive proof that he consents to the 
préférence that he has declined to strike down. This construction of the 
statute seems to us to be the natural meaning of the clause in question, and 
to be in harmony TPith the gênerai purpose of the act. A slmllar conclusion 
was reached a month or two ago in the district court for the Eastern dis- 
trict of Missouri in Re Reichman (D. O.) 91 Fed. 624." / 

Neither in Moyer's Case nor Reichman's Case is it suggested 
that the insolvent debtor may procure the vacation or discharge of 
the préférences sufïered or permitted by paying ofï the same in cash 
or property belonging to his estate. 

In the case now under considération we do not find it necessary 
to hold that the insolvent corporation committed an act of insol- 
vency in sufïering or permitting certain creditors to obtain judg- 
ments in manner and form as developed by the évidence, nor that 
the proceedings instituted by the insolvent corporation procuring 
a decree of dissolution in the state chancery court in manner and 
form as developed by the évidence of itself constituted an act of 
bankruptcy, but we do consider that the two together, producing 
the resuit that préférences were obtained through légal proceedings, 
and that by the voluntary dissolution the insolvent debtor put it out 
of his power to procure the vacating or discharging of such préf- 
érences, accoraoanied by the intent expressed in the pétition for 
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dissolution, î. e., the hindering and delaying of other creditors, dîd 
cpnstitute an act of bankruptcy, within the meaning of section 3a 
of the bankrupt act, and warrant and require in this proceeding 
the adjudication of bankruptcy, as prayed in the lower court. 

It is argued that even if this be the case, as the dissolution of the 
corporation has been adjudged and decreed in the state court prior 
to the hearing, although since the institution of the proceedings in 
the bankrupt court, such proceedings abated, and no adjudication 
in bankruptcy should be rendered, as the corporation is dead, and 
no judgment can be rendered against a dead man. As to this, we 
think it only necessary to refer to section 8 of the bankrupt act in 
relation to the death or insanity of the bankrupt, and by analogy 
hold that the section applies to a corporation that seeks by suicide 
to defeat properly instituted proceedings in bankruptcy. In opposi- 
tion to the adjudication, it has been very vigorously insisted in this 
court that the adjudication in bankruptcy should not be rendered, 
because the state chancery court, through its receiver and under 
the judgment of dissolution, has taken possession of ail the prop- 
erty of the corporation, and that by reason of the comity which does 
and ought to prevail between courts of the states and courts of the 
United States the adjudication in bankruptcy can resuit in no ad- 
ministration or other bénéficiai efifect. For the purposes of this 
case, we may concur with the learned counsel in his views on this 
matter of comity, but we are of opinion, notwithstanding, that the 
petitioning creditors hâve the right to hâve their insolvent debtor 
adjudged a bankrupt, if for no other reason still for the purpose 
of insisting upon the application of the provisions of the bankrupt 
law annuUing préférences in certain cases. 

Section ôyi of the act of 1898 reads : 

"Tiiat ail levles, judgments, attachments, or other liens, obtaîned througb 
légal proceedings against a person who Is Insolvent, at any tlme within 
four months prior to the fillng of a pétition in bankruptcy against him, 
shall be deemed null and vold in case he is adjudged a banlîrupt, and the prop- 
erty affetted by the levy, judgment, attachment, or other lien shall be deemed 
Wholly discharged and released from the same, and shall pass to the 
trustée as a part of the estate of the bankrupt, unless the court shall, on 
due notice, order that the rlght under such levy, judgment, attachment, or 
other lien shall be preserved for the benefit of the estate; and thereupon the 
same may pass to and shall be preserved by the trustée for the beneflt of 
the estate as aforesald. * • •" 

Even if the state court shall, on proper application, refuse to de- 
liver over the estate of the corporation to the trustée in bank- 
ruptcy, which may be properly requested of the state court by the 
trustée on the ground that, under the bankrupt law of the United 
States, which is paramount to the insolvency and Hquidation laws 
of the state of Alabama, the bankruptcy court has exclusive juris- 
diction in the administration" and settlement of the bankrupt's es- 
tate, still the trustée may intervene in said proceedings in the state 
court, and jpray that the provisions of the bankrupt law applicable 
to the administration of the estate of the insolvent and defunct cor- 
poration shall be applied in behàlf of the gênerai creditors, and 
thereby procure a ruling in the state court annulling the préférences 
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herein complained of, or other rulings in harmony with the bank- 
rupt laws of the United States. 

For thèse reasons the order and decree appealed from is reversed, 
and the cause is remanded to the district court of the Northern 
district of Alabama, with directions to render a decree adjudging 
the Smith & Montgomery Book & Stationery Company to be a 
bankrupt, and thereafter to proceed in accordance with law and 
the views expressed in this opinion. 

The costs of this court in this proceeding are adjudged against 
the Smith & Montgomery Book & Stationery Company, to be paid 
in due course of administration. 



In re BAILEY et aL 

(Circuit Court, B. D. Pennsylvanla. December 23, 1901.) 

No. 55. 

CuBTOMS DuTiES— Protest— Time fok Pimng. 

The provision of section 14 o( the eustoms administration act of June 
10, 1890, that the décision of a collecter as to the rate and aniount of 
duties chargeable upon imported merchandlse shall be conclusive unless 
the importer shall file hls protest within 10 days after, "but not before," 
the liquidation of the duties, is clear and unambiguous, and was inserted 
for a d^nlte purpose, and a protest filed before the ascertainment and 
liquidation of the duties cannot be considered. 

Pétition by Collector for Review of Décision of Board of Gen- 
eral Appraisers. 

J. W. Thompson and J. B. Holland, for the United States. 

J. B. McPHERSON, District Judge. This is an application to 
review the décision of the board of gênerai appraisers concerning 
the duty imposed upon certain merchandise imported by John T. 
Bailey & Co. into the port of Philadelphia. The board decided 
that no duty was due, reversing the décision of the coUectoi', and 
this proceeding was thereupon taken upon the coUector's pétition. 
The relevant facts are as follows : Upon November 24, 1896, John 
T. Bailey & Co. entered at the port of Philadelphia one baie of 
jute bagging, which the importers claimed should be admitted free 
of duty. Upon that day they filed with the collector -a protest 
against the payment of duty at the rate of 35 per cent, ad valorem, 
that being the rate imposed by the collector. The protest was re- 
ferred to an appraiser of the port of Philadelphia upon December 
16, 1896, who reported upon December igth that upon further ex- 
amination of the merchandise it was found to be "exempt from duty, 
* * * as claimed by protestants." The protest and the report 
of the appraiser were thereupon referred to the board of gênerai 
appraisers by the collector, and in his letter of référence he pointed 
eut that the requirements of section 14 of the act of June 10, 1890 
(26 Stat. 137; I Supp. Rev. St. 751), had not been complied with by 
the importers, because their protest had been filed before liquida- 
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tion of the duty. The board, however, sustained the protest, and 
reversed thé décision of the collector. Thereupon application was 
made to tt^e circuit court to review the décision of the board, and 
the return njade in obédience to the order of the court states the 
foregoing facts, adding, "The board inadvertently overlooked the 
fact that the protest in this case was filed prior to liquidation." 

The only question for décision is whether the protest was filed 
at the proper time. If it were not so filed, the express provision of 
section 14 of the act of June 10, 1890, makes the décision of the 
collector as to the rate and amount of duty chargeable upon this 
merchandisé final and conclusive against ail persons interested there- 
in. The language of that section, so far as now relevant, is as fol- 
lows : 

"The décision of the collector as to the rate and amount of duties 
chargeable upon imported merchandisé, Including ail dutiable costs and 
charges, and as to ail fées and exactions of whatever character (except 
duties on tonnage) shall he final and conclusive against ail persons Interested 
therein, unless the owner, importer, consigUee or agent of such merchandisé, 
or the person paying such fées, charges and exactions, other than duties, 
shall within 10 days after 'but not before' such ascertainment or liquidation 
of duties, as well in cases of merchandisé entered in bond as for consump- 
tion, or within 10 days after the payment of such fées, charges and exactions, 
if dissatisfied wlth such décision, glve notice In writing to the collector, 
settlng forth therein distinctly and speciflcally, and in respect to each entry 
or payment, the reasons for his objections thereto, and If the merchandisé is 
entered for consumption shall pay the full amount of the duties and charges 
ascertained to be due thereon." , 

From the facts already stated it appears that the notice in writing 
required by the foregoing section was given before the ascertain- 
ment or liquidation of the duty upon the merchandisé in question, 
and should therefore hâve been disregarded. The reason why the 
act of 1890 provides that protests against the rate or amount of 
duty shall be filed after, but not before, the ascertainment and liqui- 
dation of the duty, will be found in the décision rendered by the 
suprême court of the United States in Davies v. Miller, 130 U. S. 
284, 9 Sup. Ct. 560, 32 L. Ed. 932. It was there decided that a pro- 
vision in previous statutes requiring protests to be filed "within 
tèn days after the ascertainment and liquidation of duties" should 
be so construed as to fix only the terminus ad quem, or the limit 
bèyond which the notice could no longer be given, and not to fix 
thè final ascertainment and liquidation of the duty as the terminus 
a quo, or the first point of time at which the protest might prop- 
erly be mâde. The case was decided in 1888, and, in order to avoid 
the inconveniences which the customs bureau believed would foUow 
the décision, the act of 1890 changéd the law by inserting the phrase, 
"but not before," in the fourteenth section. This provision of the 
statute being clear and unambiguous, the court is bound to carry 
it into efïèct. 

Tt is therefore ordered that the décision of the board of gênerai 
appraisers be set aside, and the rttling of the collector be reinstated. 
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In re GTJATDE. 

(Circuit Court, S. D. New York. December 11, 1901.) 

Immiobation La w8— Importation op Women fob Pobpose of Prostitdtion. 
Act March 3, 1875, § 3 (18 Stat. 477), whlch provides that "whoever 
ehall knowlngly and -wlllfully Import, or cause any Importation of, 
women into tlie TJnlted States, for the purposes of prostitution, or shall 
knewingly and willfully liold, or attempt to tiold, any woman to sucti 
purposes, in pursuance of sucli illégal Importation and contract or agree- 
ment, shall be deemed guilty of a felony," etc., does not make it an 
offense to attempt to Import for such purposes; and where a woman 
brought other women to this country under an agreement to fumish 
them with legitimate employment, the mère fact that durlng the voyage 
she proposed to them that they engage in prostitution af ter their arrivai, 
which proposai they at once rejected, does not subject her to prosecution 
under such statut*. 

On Pétition of Lena Schmidt Guayde for a Writ of Habeas Corpus, 

Joël Marx, for the motion. 

Clarence S. Houghton, U. S. Asst. Atty., opposed. 

LACOMBE, Circuit Judge. The petitioner was arrested on the 2d 
day of November, 1901, upon information charging her with hav- 
ing imported two women into the United States for purposes of 
prostitution. She was brought before a United States commissioner, 
and, a hearing having been had, warrant was issued committing her 
to the custody of the marshal, to await the action of the grand jury. 
The statute against which it is claimed the petitioner oflfended is the 
act of March 3, 1875, the third section of which reads as follows : 

"Section 3. That the importation into the United States of women for the 
purposes of prostitution is hereby forbidden; and ail contracts and agree- 
ments In relation thereto, made in advance or in pursuance of such illégal 
Importation and purposes, are hereby declared void; and whoever shall 
knowlngly and willfully Import, or cause any Importation of, women into 
the United States for the purposes of prostitution, or shall knowlngly and 
willfully hold, or attempt to hoid, any woman to such piurposes, in pursuance 
of such illégal Importation and contract or agreement, shall be deemed guilty 
of a felony, and, on conviction thereof, shall be Imprisoned not exceeding 
five years, and pay a fine not exceeding flve thousand dollars." 

The testimony for the prosecution showed that the petitioner, be- 
ing at the time in Paris, France, made an agreement with^two young 
women that they should corne with her to San Francisco, for which 
place she was about to départ, and should there continue in her 
employ, the one as chambermaid and waitress, and the other as 
cook and laundress, and that she would advance the expense of 
the voyage, to be deducted from their subséquent earnings. Under 
this agreement the three of them set sail from France. When three 
days out the petitioner proposed to the women that when they 
reached her house in San Francisco they should put on some fine 
clothes, which she would furnish them, and commit acts of prostitu- 
tion with men. Both the women hâve testiiîed, and both insist that 
they at once repudiated the proposition with indignation, and nothing 
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further was said about it. It is quite manifest that this testiniony 
wholly fails to make out an oflFense under the language of the stat- 
ute. The petitioner most certainly has not imported, nor has she 
caused the importation of, any women for the purposes of prostitu- 
tion, It is true she has attempted to do so, but the attempt failed ; 
and an attempt to import for such purposes is not within the pro- 
hibition of the statute. The latter half of the section makes it an 
offense not only to hold, but to attempt to hold, any woman for tbe 
purposes of prostitution, but an attempt to import for such pur- 
poses is not made an offense. 
The petitioner should be discharged. 



UNITED STATES v WONG SOO BOW. 

(District Court, D. Vermont December 7, 1901.) 

Dbpoetation of Chinesb— Rbfusing Admission— CoNCLnsrvENKss o» Coi> 
lbctob's Décision. 

The décision of the customs officers denylng the right of a Chlnese 
person to enter the United States Is concluslve against hls rlght to re- 
maln In thls country, when subsequently arrested for déportation, uniess 
reversed on appeal to the secretary of the treasury.i 

Appeal by Wong Soo Bow from an order of déportation. 

Rufus E. Brown, for appellant. 
James L. Martin, U. S. Atty. 

WHEELER, District Judge. The appellant elaîms to be entîtled 
to remain in the United States as a returning merchant. He admits 
oii cross-examination that he appHed for admission to, and was re- 
jected by, the customs officiais of this collection district. That dé- 
cision is conclusive against his right to return, except on appeal to 
the secretary of the treasury. Kong Yue Ting v. tJ. S., 149 U. S. 
698, 13 Sup. Ct. 1016, 37 L. Ed. 905. 

Order of déportation affirmed. 

1 Oonstltutlonallty and revlew of proceedings for déportation of Chtaese, 
«ee paragrapb 4, note to Lee SIng Par y. U. B., 85 O. 0. A. 334. 
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THOMSON-HOtrSTON ELECTRIC CO. v. SAMB. 

(Circuit Court, W. D, New York. November 11. 1901.) 

Nos. 6, 7. 

Patents — Invention — Electkical Tkansfokmers. 

The Westlnghouse patent, No. 366,362, and the Thomson patent, No. 
508,654, both relate to Improvements In electrical converters or trans- 
formers, and clalm 4 of the former, and claims 1 and 2 of the latter, 
speciflcally to devlces intended to prevent excessive heatlng; the West- 
lnghouse invention eonslsting in surrounding the parts of the converter 
■wlth oll or parafBn contained In an Inclosing case, and the Thomson 
Invention in placlng pipes withln such caslng In large converters, 
through which water Is circulated to asslst In coollng the oll, by means 
of whlch converters of much greater capaclty than formerly are suc- 
cessfuUy used. Ueld, that the invention of each patent Involves a new 
combination of both old and new éléments, which performs new and 
additional functions, and accomplishes new and useful results; that 
each patent discloses Invention, was not anticipated, and Is valid. 

In Equity. Suits for infringement of patents. On final hearing. 

Kerr, Page & Cooper, for complainants. 

Alfred W. Gray and George Clinton (A. C. Fowler, of counsel), 
for défendants. 

HAZEL, District Judge. Thèse two suits in equity for infringe- 
ment of United States letters patent No. 366,362, granted to George 
Westinghouse, Jr., July 12, 1887, and No. 508,654, issued to Elihu 
Thomson, November 14, 1893, substantially relate to the same gên- 
erai subject. They are for improvements in electrical converters 
or transformers. The suits were heard at the same time by consent 
of parties. The complainants own the patents by assignments, and 
are jointly interested as cross licensees. Patent No. 366,362 relates 
to the construction of an apparatus for transforming alternating 
currents "into currents differing therefrom in certain characteristics." 
The object of the invention is thus stated in the patent : 

"To provide a simple and efficient converter, which will not become over- 
heated when employed for a long time in transforming currents of high 
electromotive force, and whlch wlU be thoroughly ventilated." 

The spécifications, after describing in détail the accompanying 
drawings, which set forth features of the invention, contain the fol- 
lowing : 

"It may be preferred in some instances to surround the converter with 
some oll or paraffin or other suitable material, whieh will asslst in preserving 
insulation, and will not be injured by heatlng. This material, when in a 
Ilguld form, circulâtes through the tubes and the intervening spaces of the 
colis and plates, préserves the insulation, excludes the molsture, and cools 
the converter." 

The patent has five claims. The fourth only is stated to be in- 
fringed. It reads as foUows: 

"The combination, substantially as described, of an electric converter, 
constructed wlth open spaces in its core, an taclosing case, and a non- 
condocting fluid or gas In said case adapted to cir?ulate through said spaces 
and about the converter." 
112 F.— 27 
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Patent No, 508,654 is designed for transformer substations of com- 
paratively large càpacity, reqùirihg care to prevent excessive heating, 
especially whéii they are kept in long continuous opération. The 
patent states that: 

"Heretofore It bas been customary to immerse transformera in oU con- 
tained withln a métal casing, -wherel^ beat Js conducted and radiated away 
from the transformer. But tbere are many installations -where such means 
of eowUng are Impracticable or Insufflclent, as, for instance, wbere trans- 
formera are built into tbe walls of buildings or located In underground 
cbambers, whCTe the casing cannot be yentilated, or where, wlth large trans- 
formera Immersed in oil, insufflcient radiating surface is obtainable to pre- 
vent overheating. For such installations as thèse it is speeially désirable 
to provide an artiflcial cooUng médium, aa eontemplated In the présent 
invention." 

The patentée claims as new: 

"(1) Thç comblnatlon of a recepta.cle or chamber containing one or more 
transformers, surrounded by oil or llke Insulatlng fluid, with a cooling 
médium circulating in a pipe passing through a greater or les» portion of the 
fluid, as set forth. (2) The comblnatlon with a réceptacle containing one 
or more transformera, surrounded by an insulatlng fluid, of a pipe passing 
through said chamber and fluid, and means for causlng a cooling médium 
to flow through said pipe, eubstantlally as described." 

The answer in each case pleads anticipation and want of novelty. 
It was stipulated at the time of taking proofs that défendant had in 
use one or more transformers, described by patents in suit, at its 
Works, subséquent to the grant and assignment of said patents to 
complainants. If, then, the défense of anticipation and want of 
novelty fails, infringement is admitted. The Wagner Electric Manu- 
facturing Company of St. Louis, Mo., furnished the alleged infrin- 
ging transformers to the défendant, and it may therefore be regarded 
as the real défendant in each case. A brief récital of the state of the 
art will aid to a better understanding of the patents. The discovery 
and perfection of mechanical generators for the production of elec- 
trical current energy demanded an exact distribution and apportion- 
ment of the generated electricity for its employment in the many uses 
to which it could be commercially applied. By the generator an 
alternating current is produced, which changes uniformly in strength 
and intensity, and fiows successively in one direction, until it reaches 
a maximum, and thereupon gradually diminishes in intensity until 
it ceases, only to immediately begin its flow in the opposite direction. 
For this reason great difficulty was experienced in bringing this 
powerful current, for the purpose of distribution, within such desired 
control as to permit its utilization for lighting, power, and many other 
purposes. Commutators having for an object the rectifying of 
alternating currents so as to secure uniformity of direction were in- 
vented, and proved highly successful. An apparent obstacle, how- 
ever, was the limitation which the use of the commutator and dynamo 
imposed upon the generating capacity, and upon the distance to 
which the electricity coald be transmitted and assigned for its useful 
and extensive application. The practicability of varying the volume 
arnd pressure of a priiaary and secondary current, so called, with 
référence to each othcr, was completely demonstrated by chan- 
ging the relative lengtl. of the primary and secondary circuits within 
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the influence of an alternating magnetic field. This was accom- 
plished by the numerical arrangement of the coils encircling the core. 
In this manner a volume and pressure of the induced and inducing 
current may be equalized. By similar arrangement, or by the vary- 
ing size, thickness, character, or stability of the surrounding coils, 
a current of the desired intensity is obtainable. Thus the problem 
of simultaneous génération of electricity and its distribution at either 
high or low pressure was solved. The apparatus required for this 
purpose was named a converter or induction coil, and latterly a 
transformer. It is composed of two coils of insulated copper wire, 
wound around an iron core or frame near each other. They are 
designated primary and secondary coils, respectively. The former 
initially receives the electric current from the generator, and mag- 
netizes the core, which thereupon becomes a conductor from the 
primary to the secondary coil. The pârticular purpose and object of 
transformers is tersely stated in defendant's brief to be "an apparatus 
whereby the current is generally transformed or converted from a 
certain pressure and quantity to a certain other pressure and quantity, 
or it may be transformed or converted to the same pressure or quan- 
tity, but usually is transformed or converted from a higher pressure 
and smaller quantity to a lower pressure and larger quantity, in or- 
der that the higher pressure may be transmitted on the lines outside 
of buildings, and transformed or converted to lower pressure and 
greater quantity for use in buildings." Their utility is well estab- 
lished. It has resulted in the expansion of the use of electric energy 
to such an extent that there is substantial basis for the claim that the 
invention of the static transformer and subséquent improvements 
has created a surprisingly mémorable period in the development 
of electric science, foUowed by amazing commercial success. It made 
possible the utilization of electricity at far distant points, as well as 
its application in various ways, "and in any desired machine, from 
motors developing hundreds of horse power to the fragile filaments 
of incandescent lamps." Noteworthy as was the success attained by 
the generator, dynamo, and commutator, the surprisingly noteworthy 
advance in electrology made possible by the transformer is equally 
deserving of great praise. That improvements were needed to 
adapt the transformer to the manifold uses anticipated by those 
skilled in the art is not astonishing. The necessity of rapidly mag- 
netizing and demagnetizing the core in a transformer resulted in the 
production of a great amount of beat, and a conséquent loss of elec- 
trical energy. In order to obviate this difificulty, the plates which 
constitute the core were made of laminated iron, so as to suppress 
the Eddy currents in the core which caused the heating. This brings 
on a discussion of the patents in suit. The core of the Westinghouse 
patent is composed of thin plates of soft iron, in groups having sec- 
tional openings, and separated by thin sheets of paper or other in- 
sulating material. The insulating material is so arranged as to 
magnetically separate the plates in pairs. The method of construct- 
ing an induction coil or transformer having a core of thin plates is 
disclaimed by the patentée. It is not claimed to be new in the art 
to arrange a transformer so as to accomplish a means of ventilation 
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of the parts, and thereby prevent a waste of energy through heatîng. 

The claim is that by the arrangement of various known éléments, 
and by the introduction of new éléments, to wit, dividing the iron into 
sections, and separating the coils, thereby increasing the surface over 
which heat dissipation in the core and coils may be carried on, aided 
by oil as an insulating material, and adding an inclosing case, a new 
eombination, producing a new and bénéficiai resuit not before at- 
tained, is contributed to the art. The mechanical parts of the trans- 
former are immovable and compact. They are so constructed as to 
enable the employment of a closed circuit of magnetic material. By 
this arrangement of the parts a superiority was undoubtedly ob- 
tained in durability, efjficiency, and cheapness over prior trans- 
forming devices. The tendency of the transformers to become over- 
heated, however, was an obstacle retarding their use for long-dis- 
tance lighting, transmission of power, and other purposes. It was 
at this period that the Westinghouse patent in suit was conceived. 
Both the Westinghouse and Thomson patents in suit are for a eom- 
bination of old and new éléments. It is well settled that the right to 
patentability is established when the eombination performs new and 
additional functions, and accomplishes new and additional results. 
I Rob. Pat. § 115; Cantrell v. Wallick, 117 U. S. 695, 6 Sup. Ct. 
970, 29 L. Ed. 1017. What was the achievement of the Westing- 
house and Thomson patents? The proofs show that more or less 
experimenting was required to develop the transformer in the then 
State of the art, so as to secure the transmission of higher electrical 
energy. The disposition of heat was a most serious question. Dif- 
férent sizes of transformers, varying from one-half kilowatt to seven 
and one-half kilowatts were then in commercial use. Larger sizes 
(fifteen to thirty kilowatts) had been started experimentally. In em- 
ploying the larger sizes, a lower current density in the copper and 
lower magnetic density in the iron was necessary than in the smaller 
sizes. This greatly increased thê expense of production of the re- 
quired electrical energy. Later experiments proved the efficacy of 
filling the transformer cases with oil for reducing the température, 
and thereupon fifteen and thirty kilowatt transformers were ad- 
vantageously operative, although heat convection still continued of 
such a nature as to require additional thought and labor. What 
Westinghouse failed to accomplish was later successfuUy performed 
by the invention of Thomson. 

I am of the opinion that the invention of Westinghouse, consisting 
of a eombination of éléments, unless anticipated by the prior state 
of the art, is a distinctive step forward in the progress of electrology, 
in the light of the immédiate récognition which it received by the 
public. It does not seem to me, under the circumstances, to hâve 
been obvious to those skilled in the art. Experiments were con- 
tinued to fùrther advance and make useful static transformers. In 
speaking of the efficacy of the Thornson transformer, and the sur- 
prising advance made by this invention over the state of the art. Prof. 
Moody, complainant's witness, says: 

"Bven wlth this ald to the cooUng (oil), however, the températures of 
thèse 15 and 30 kilowatt sizes were mach higher than we deemed Bafe, and 
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many expérimental forms were made wlth the Idea of produdng a design 
which had a larger extemal surface comi>ared wlth Its volume. Such dls- 
tortions of the design made It necessary to use more material to produce 
the transformer of a given efflciency of opération, and, when finally a design 
was decided upon for manufacture, there -was a disappointing fallure to pro- 
duce a transformer of less cost per kilowatt as compared with the smialler 
sizes already produced In large quantltles. * * * A later development, 
therefore, has been the use of coils of pipe through whlch water can be cir- 
culated, and whlch are placed in the oil of the transformer. » » * By 
maklng use of the varions methods aTjove deseribed, no Insurmountable 
difflculty has been experienced in building the largest unit yet called for 
commercially, which, as far as my expérience goes, stops at a 2,500 horse 
power unit, equaling about 1,900 K. W." 

The testimony shows that the experiments that were made to 
attain the desired efficiency of the transformer in the then state of the 
art required thought, labor, and skill of exceptional character. The 
greatest advantage, however, foUowed the use of water as a cooling 
médium at a température materially lower than the surrounding air. 
The superfluous lieat being thus absorbed, the difificulty theretofore 
existing was overcome. No insuperable obstacle was thereafter 
experienced, and the Thomson transformers, capable of furnishing 
the increased unit of horse power for long-distance commercial pur- 
poses, went into immédiate use. This production was the resuit of 
invention. Prior thereto what seemed to be insurmountable obsta- 
cles were presented. When the necessity for heat dissipation was 
gravest, and when further progress was arrested, no one-familiar 
with thèse appliances — and many able minds were engaged in elec- 
trical research — came forward to suggest any remédiai means em- 
ploying mère mechanical skill or knowledge adaptable to similar 
appliances already in the field. It was only after patient endeavor 
and laborious experiment that success was attained. Loom Co. v. 
Higgins, 105 U. S. 580, 26 L. Ed. 1177; Potts v. Creager, 155 U. S. 
597, 15 Sup. Ct. 194, 39 L,. Ed. 275 ; Tooth Crown Co. v. Richmond 
(C. C.) 30 Fed. 775; Vickers v. Siddell (1890) 15 App. Cas. 496; 
Manufacturing Co. v. Adams, 151 U. S. 145, 14 Sup. Ct. 295, 38 h. 
Ed. 103. The public instantly recognized both patents in suit as an 
improvement on the prior art. Indeed, the proofs show that the 
maximum of large-size dry transformers — transformers without sec- 
tional openings in the core, and without the use of oil as an insulat- 
ing material — is 10 kilowatts, or 13 to 14 horse power, while that 
of the large-size transformers of the Westinghouse patent in suit is 
500 kilowatts, or from 650 to 700 horse power. The use of coils of 
pipe through which water can be circulated, and which are placed 
in the oil of the static transformer, found in the Thomson patent, in- 
creases the number of kilowatts to at least 2,000. The union of élé- 
ments contained in the two patents in suit is not embraced or con- 
tained in any similar patented devices. The défendant contends that 
the various éléments of claim 4 in the Westinghouse patent, and 
claims i and 2 of the Thomson patent, are old. Old though some of 
them are, they hâve been joined together for the first time by the pat- 
entées, who are the original and first inventors. Simple though the 
inventions may appear, they were produced as a resuit of labor and 
study. The degree of labor and thought is unimportant, in view o£ 
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the practîcal utili'ty of the invention. Many v. Sizer, i Fish. Pat. 
Cas. 17, Fed. Gas. No, 9,056; Carr v. Rice, i Fish. Pat. Cas. 198, 
Fed. Cas. No. 2,440. The combination adopted by the complainants 
in each suit producés a new resuit, dépendent upon the union of vari- 
ous éléments never before combined together. The resuit is not 
merely an aggregation of the component parts, but a co-operation of 
ail the éléments prodiiting a new resuit by their union. Hailes v. 
Van Wormer, 20 Wall, 353, 22 L. Ed. 241 ; Reckendorfer v. Faber, 
92 U. S. 357, 23 L. Ed. 719; Pickering v. McCuUough, 104 U. S. 318, 
26 L. Ed. 749. 

I hâve given examination to such of the patents as are claimed on 
argument to anticipate the corabinations of the patents in suit. I in- 
cline to the belief that the éléments of the patents in suit, constitut- 
ing the combination for which the patents were issued, are not antici- 
pated. I hâve already stated that in my judgment the various 
elernents found in both patents sued on hâve never before been 
cojiibined together, and tnat the union of éléments contained in each 
■patent is not embraced in any similar patented inventions. The com- 
bination itself being new, the efïectiveness and efficiency of both 
transformers being increased, — a fact quickly recognized by the 
public, — it becomes obviously unnecessary to especially point out in 
détail the various diflferentiating structural features found in patents 
claimed to be anticipatory. Many of the patents cited to anticipate 
the Westinghouse patent relate to patents for dynamo-electric ma- 
chines and other electrical devices, including transformers. None of 
them point out a way to dissipate the heat, although a number of 
them were designed to prevent waste energy produced by heat. 
In none of them is found the combination of éléments contained in 
the Westinghouse patent in suit. The Pike and Barnett patents are 
for transformers immersed in oil, in a casing connected with pipes 
passing to an elevated oil réceptacle stationed near the transforming 
apparatus, for the purpose of increasing the radiating surface. The 
liquid is maintained in constant circulation around and through the 
coil by the change of spécifie gravity due to the change of tempéra- 
ture of the oil. The h^at may be extracted by a water jacket con- 
nected with the vessel containing the oil. In the Thomson patent, as 
we hâve seen, a coil of the pipe through which the water constantly 
circulâtes passes through the transforming chamber and oil or other 
conducting fluid contained therein. No extended external surface or 
separate apparatus is required to make the Thomson patent opera- 
tive. A réceptacle or chamber is constructed of sufificient size to con- 
tain one or more transformers surrounded by oil. The oil is cooled 
in the transforming chamber, and not, as in the Pike and Barnett 
patent, in a separate vessel elevated from the transformer, and evi- 
dently was, as the patent states, designed to be built into walls of 
buildings or located in underground chambers. I do not think thèse 
patents anticipate that of Thomson. None of the others, in view 
of what has been stated, need be discussed. 

The point is made by défendant that, inasmuch as various claims 
contained in the original application filed in the patent office for the 
Westinghouse patent in suit were rejected by the commissioner of 



PORTER V. SINGLE-TUBE AOTOMOBILE & BICYCLE TIRE CO. 423 

patents, were tliereafter canceled, and substitution of other claims 
allowed, the patentée conceded, among other things, that open spaces 
between the coils were not new, nor was it new to hâve gas or non- 
conducting fluid adapted to circulate through the spaces and about 
the transformer. Ail that may hâve been donc by the patentée, yet 
a patent for a combination of old and new éléments, co-operating 
together, was granted him by the patent office, and the presumption 
of patentability to which he is entitled by reason thereof has not been 
overcome by the défendant. The Westinghouse patent stated that 
the plates are preferably separated, and that it may be preferred in 
some instances to surround the transformer with oil or paraffin or 
other suitable material. It is stated by the patent that "the converter 
or transformer may be sealed in an inclosing case, and may or may 
not contain a nonconducting fluid or gas." It is insisted that thèse 
are matters of préférence or recommendation only, and do not con- 
stitute essential features of the patent, but this, however, must be 
read with claim 4 of the patent. It is quite true that a f eature which 
is mentioned only by way of recommendation in describing an in- 
vention must usually be considered as a subordinate, and not an 
essential, part of the patent. HoUiday v. Pickhardt (C. C.) 29 Ped. 
853; Sewall V. Jones, 91 U. S. 171, 23 L,. Ed. 275; Ansonia Brass & 
Copper Co. V. Electrical Supply Co., 144 U. S. 11, 12 Sup. Ct. 601, 36 
L. Ed. 327; Krajewski v. Pharr, 44 C. C. A. 572, 105 Fed. 514. But 
the claim upon which complainant relies still clearly indicates the in- 
tention of the patentée to claim as essential the features described by 
the spécifications as preferably employed. 

Decree for complainant may be entered in each case. 
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(Carcuit Court of Appeals, First Circuit. December 12, 1901.) 

No. 362. 

Patents — Anticipation — Pnbtjmatic Tibks. 

The Tillinghast patent, No. 497,971, for a pneumatic tire known as 
the "single-tube tire" and composed of an inner rubber air tube, an 
outer rubber covering, and an iritervening fabrlc Inseparably united by 
vulcanlzation, was not anticipated, and is valid. The Invention, however, 
is fully covered by claim 2, and claim 1 is invalid, as toc broad. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

For opinion of circuit court, see Dodge v. Porter, 98 Fed. 624. 

E. S. Mansfield, for appellants. 

Frederick P. Fish and William K. Richardson (William A. Red- 
ding, on the brief), for appellee. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PER CURIAM. It was not contended at the hearing, either in 
the court below or before us, that t^e publication by Boothroyd of 
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Dççeinber,:3, 1890, anticipated the invention in litigation. Neither 
are w^_^suffiGiently advised whethbr the record is in condition to prop- 
erly detçrmine such a contention if made. We give no intimation of 
whatottr conclusion would be if, in tliese respects, the conditions 
were other than they are. We are of the opinion that claim 2 fuUy 
and correctly represents the invention of the patent, and that claim 
I is too broad to be valid. With thèse réservations, after thorough 
examination and careful considération of the record, we concur in 
the conclusion of the circuit court, and with the Une of reasoning by 
whiçh the conclusion was reached. 

The decree. of the circuit court is modifîed so far as to adjudge 
claim I invalid, and the case is remanded to that court, with directions 
to prqceed accprdingly ; and the appellee recovers the costs of ap- 
peal. 
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(Circuit Court, N. D. New York. December 20, 1901.) 

No. 6,632. 

Patents— Ini'risoement—Enoineer's VaLvb for Controiung Air Braebs. 
The Westlfaghouse & Moore patent, No. 401,916, for an improved engl- 
neer's brake-valve, deslgned to secure an equalization of pressure 
tbroughout the longest train pipe, so that the brakes on ail the cars are 
released at substantlally the same tlme where the train has been 
slowèd down, or has made a service stop, and whieh is accomplished^ 
by a piston whlch closes the discharge valve automatlcally and slowly, 
was not anticipated, and is valid, and the devlce shown was the first 
reliable and èfBclent one for the purpose, and is of a high degree of 
merlt. The patent construed, and held infrlnged by a valve made In 
accordance with the Vaughan and McKee patent, No. 504,280. 

In Equity. Suit for infringement of patent. On final hearing. 

Frédéric H. Betts, George H. Christy, J. Snowden Bell, and F. G. 
Fincke, for complainant. 

Frederick P. Fish, Charles Neave, and J. T. A. Doolittle, for de- 
fendant. 

COXE, District Judge. This îs an equity suit for the infringement 
of letters patent No. 401,916, granted to George Westinghouse and 
Frank Moore April 23, 1889, for an improved engineer's brake-valve. 
By means of this mechanism, which is located in the cab of the loco- 
motive, the engineer is able to exercise the necessary control over 
the brakes of :the entire train, whether long or short. The spécifica- 
tion contains the following gênerai statement : 

"Our invention relates to appliances employed in automatlc brake mechan- 
isms for effectirig and regulatliig the supply of air under pressure from a 
main réservoir or source of supply to a brake or train pipe In the release 
of the brakes, and Its exhaust from the brake-pipe Into the atmosphère in the 
application of thé brakea. The object of our Invention Is, prlmarily, to 
provide for such graduai openlng and closure of the valve which contrôla 
the discharge of air from the brake-pipe as to cause a substantial equaliza- 
tion of pressure in the brake-pipe and unlform application of the brakes 
throughout the length of the train, and obviate the liabllity to release the 
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brakes on the forward cars In long trains, whleh bas heretofore been found 
to be Induced by an Inequality of pressure In the brake-plpe occasloned by 
the quick release of a considérable quantlty of air and the BUdden closure 
of the dlscharge-valve thereafter, and from -whlch the breaklng of the train 
Into two or more sections has sometimes resulted. A further object of our 
Invention is to effect a simplification of structure and prevent the acness to 
the valve-operatlng piston of grease or other foreign matter tendlng to clog 
or Interfère with Its f ree and normal movements." 

The claims alleged to be infringed are the third, fourth, sixth, sev- 
enth, eighth and ninth. They are as foUows : 

"(3) In an engineer's brake-valve, the combination of a movable abutment 
fltted to work in a chamber communicatlng wlth a brake-pipe connection on 
one slde of the abutment, a dlscharge-valve connected to sald abutment and 
controlling a pipe leading from the brake-plpe connection to the atmosphère, 
a supply-port for establishlng equilibrlum of brake-plpe pressure In the cham- 
ber on opposite sldes of the abutment, an exhaust-port for relieving pressure 
in the chamber on the side of the abutment opposite that which is in com- 
munication wlth the brake-plpe connection, and a regulatlng-valve controlling 
aald supply and exhaust ports, substantlally as set forth. 

"(4) In an engineer's brake-valve, the combination of a valve casing or 
chamber, a main air-reservoir connection and a brake-pipe connection leading 
thereinto, a direct supply-port formed in a valve-seat in the chamber and 
adapted ti> establish direct communication between said connections, a mov- 
able abutment fltted to work in a chamber In the casing communicatlng on 
one side of the abutment with the brake-plpe connection, a dlscharge-valve 
eonnecîed to said abutment and controlling a passage from the brake-plpe 
connection to the atmosphère, an equalizing supply-port leading from the 
abutmdnt-chamber to the valve-seat on the side of the abutment opposite 
to thav; which Is op^u to the brake-pipe connection, and a regulating-valve 
worklng on the valve-seat and controlling the direct supply and equalizing 
ports, substuntially as set forth." 

"(6) In an engineer's brake-valve, the combination of a valve casing or 
chamber, a main air-reservoir connection and a brake-pipe connection lead- 
ing thereinto, a direct supply-port formed in a valve-seat in the chamber 
and adapted to establish direct communication between said connections, 
a movable abutment fltted to work in a chamber communicatlng on one slde 
of the abutment wlth the brake-pipe connection, a dlscharge-valve connected 
to said abutment and controlling a passage from the brake-pipe connection 
to the atmosphère, an equalizing supply-port leading from the abutment- 
chamber to the valve-seat on the side of the abutment opposite to that whlch 
is open to the brake-pipe connection, an exhaust-port leading from the valve- 
seat to the atmosphère, and a regulating-valve worklng on the valve-seat 
and controlling the several port-openings therein, substantlally as set forth. 

"(7) In an engineer's brake-valve, the combination of a valve casing or 
chamber, a main air-reservoir connection and a brake-pipe connection lead- 
ing thereinto, a direct supply-port formed In a valve-seat in the chamber and 
adapted to establish direct communication between said connections, a direct 
exhaust-passage leading from the valve-seat to the atmosphère, and a regu- 
lating-valve worklng on the valve-seat and controlling the direct supply- 
passage and having a reeess or cavity adapted to establish communication 
between the brake-pipe connection and the direct exhaust-passage, sub- 
stantlally as set forth. 

"(8) In an engineer's brake-valve, the combination of a valve casing or 
chamber, a main air-reservoir connection and a brake-pipe connection leading 
thereinto, a direct supply-port formed In a valve-seat In the chamber and 
adapted to establish direct communication between said connections, a direct 
exhaust-passage leading from the valve-seat to the atmosphère, a discharge- 
valve controlling an independent exhaust-passage from the brake-pipe con- 
nection, a movable abutment connected to the discharge-valve, and a regu- 
lating-valve controlling ports by which, respectively, an equilibrlum of pres- 
sure is established and a différence of pressure is eftected on opposite sidea 
of the abutment; and aiso controlling communication between the direct 
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supply-port and the brake-plpe connection and between the brake connection 
and the direct exhaîlÉ^ïmssage, substantlally as set fortb. 

"(9) In ail engln^g bra,ke-valve, the combinatlon of a movable abutment 
flfted to work là à é^àtnber commimlcatlng wlth a brake-plpe connection on 
one side of the abutmeht, à supplemental réservoir communicating -with said 
chamber on the oth^r slde, of the abutment, a discharge-valve connected to 
said abutmeût an^ coptrplllng a pipe leadlng from the brake-plpe connection 
to the atmosphère, â supply-port for establishlng equUibrlum of brake-plpe 
pressure in the chamber on opposite sldes of the abutment, an exhaust-port 
for relieving pressure Ip the chamber on tke side of the abutment opposite 
that whlch is In communication with the brake-pipe connection, and a regu- 
lating-valve controUlng said supply and exhaust ports, substantlally as set 
forth." 

At the argument it was stated by complainant's counsel that in 
their judgment the fourth and eighth daims contain the best ex- 
position of the invention, The defen'dant's valve is made under let- 
ters patent No. 504,290, granted to Vaughan & McKee, August 29, 
1893. The only défense argued is that of noninfringement. Mr. 
Westinghouse was a pioneer in this art. The first air brake was 
invented by him in 1868. This was known as the "straight air brake" 
and although it was a most meritorious invention the defects and 
limitations were early demonstrated. Improvements soon followed, 
and in 1872 Mr. Westinghouse invented the "automatic air brake" 
which was followed in 1886-87 t>y the "quick action automatic air 
brake." By thèse inventions an exceedingly efficient System of quick 
acting power brakes was produced. As thèse earlier patents hâve 
been the subject of protracted litigation between thèse parties and 
as the inventions covered thereby hâve been carefuUy described and 
analyzed in previous décisions it is not necessary to review the prior 
art in détail or repeat what the courts hâve said regarding it. 59 
Fed. 581; Il C. C. A. 528, 63 Fed. 962; 65 Fed. 99; 69 Fed. 715; 
77 Fed. 616, A perusal of thèse décisions will demonstrate the ex- 
tent of Mr. Westinghouse's contributions to the art. He was con- 
stantly engaged in an effort to correct existing defects, and, as new 
difficulties arose, he set himself to the task of overcoming them 
with a persistency that never faltered. The présent System is the 
évolution of a quarter of a century of patient and restless endeavor. 

The patent in suit relates to an improvement designed to remedy 
certain defects which were developed when a long train was being 
stopped at stations or slowed down without being brought to a stand- 
still. Prior to the invention in question the engineer in making a 
service stop or in slowing down opened his brake-valve a little, per- 
rnitting the escape of a small quantity of air, and then slowly closed 
the valve. The closing, being regulated by hand, was not uniform 
and sudden action was frequently followed by serious conséquences 
resulting in damage, inconvenience and delay, and a possible loss of 
life and lîmb. The reason that the handclosed valve was imperfect 
and dangerptis nlay be briefly stated. In order to set the brakes a ré- 
duction of pressure in the train pipe is necessary. The air is released 
by the valve on the locomotive and the brakes at the forward end of 
the train are the first to feel the efïect of the opening of the valve. In 
the meantime the compressed air in the rear portions of the train 
pipe, which on freight trains is often over a third of a mile in length. 
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is moving towards the vent with increasing momentum. If the vent 
be suddenly closed the air is piled up, so to speak, at the forward 
end of the pipe thus exerting sufficient pressure to release the brakes 
on the cars at the front end of the train. The forward surging of 
the air opérâtes to set the rear brakes and release the front brakes 
thus causing the train to be pulled apart. The defect was a serious 
one; every one recognized it and its cause, but for a long period 
no one found a satisfactory cure. What was needed was an en- 
gineer's valve which would secure a uniform réduction of pressure 
throughout the longest train pipe, so that the brakes, on ail the 
cars alike, would be rele.ased at the same time. After several years 
of experiment such a valve was secured by the efïorts of Westing- 
house and Moore. They succeeded in producing a slow closing of 
the vent port, which closing is accomplished automatically beyond 
the volition and control of the engineer. His work is done when 
he opens and closes the cock which reduces the pressure in the 
chamber above a piston connected by a stem to the vent valve, 
which is raised from its seat by the unreduced pressure below the 
piston. The opening of the vent port gradually reduces the pres- 
sure below the piston until it is less than the pressure above and thus 
the valve will close, slowly at fîrst, but more and more slowly as 
the pressure above and below is equalized, until the final resting 
of the valve on its seat is almost imperceptible. AU this is accom- 
plished by the patented device which, though scarcely larger than 
an ordin^ry teapot, is a complicated labyrinth of valves, ports, cham- 
bers and passages which it is difficult to describe except diagram- 
matically. It is enough to say for présent purposes that it accom- 
pHshed the desired resuit. In the language of the spécification: 

"The slow and gi'adual downward movement of the piston In closing the 
diseharge-valve admits of a sufficient time for the equallzation of pressure 
throughout the entire length of the brake-pipe and thereby insures a sub- 
stantially uniform application of the brakes on ail the cars of a long train." 

In short, the patented valve is an almost perfect train controller. 

That the complainant's valve involves invention is, of course, con- 
ceded and that it was invention of a high order cannot be suc- 
cessfully disputed. It was the first engineer's valve which gave him 
complète control of a very long train under ail ordinary conditions. 
It was the first valve, having thèse characteristics, which was com- 
mercially successful. There is nothing in the prior art which ma- 
terially afifects the invention except what was done by Mr. Westing- 
house himself., " < 

It is argued by the défendant that in view of the prior Westing- 
house structures the claims of the patent in suit must be limited so 
that they do not include the defendant's device. It must be admit- 
ted that this proposition is one that does not commend itself strongly 
to a court of equity. The court should not, it would seem, be over- 
zealous in searching in the complainant's own arsenal for a weapon 
with which to give the coup de grâce to the patent. If the inventor 
has previously given his invention to the public there should be 
no hésitation in saying so, but care should be taken not to con- 
found the perfected and operative structure with prior expérimenta 
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and ipeffectual attempts to reach results. The thing that succeeds 
should not be destroyed by the thing that failed. To restrict the 
claims within such narrow limits that every ingénions mechanic 
can infringe with impunity is to destroy the patent. The new re- 
suit accbmpHshed by the invention was the absolute control by 
the èngineèr of a long train of cars while "graduating" or mak- 
ing "service" stops. This was done by the automatic slow closing 
of the vent-valve, the following being the principal éléments of the 
invention: First. A direct supply-port between the main réservoir 
and the train-pipe. Second. A piston» for operating the vent valve. 
Third. A supply port for equalizing the pressure on opposite sides 
of the piston. Fourth. A regulating valve controlling the direct 
supply from réservoir to train pipe and the pressure of the abut- 
ment chamber. The essence of the invention, therefore, is the com- 
bination of the foregoing éléments to produce the resuit as stated. 
In order to defeat or seriously limit the patent a similar combina- 
tion prpducing a like resuit must be found in the prior art. A 
combination similar in some particulars, but which failed to ac- 
complish the resuit in question, and by that is meant the automatic 
slow closing of the valve, will be insufficient to destroy the patent. 
Unquestionably the best références introduced by the défendant are 
the two engineer's valves known as "B 12" and "C 7." Thèse 
were both constructed under the supervision of Mr. Westinghouse 
and were tentatively introduced by the complainant. About 100 
of the B 12 valves were made in 1885, 1886 and 1887, and 2,116 
of the C 7 valves were made in 1887 and 1888. Seventy-five of the 
former àrid ail of the latter were put into actual use on locomotives. 
The complainant insists that neither of thèse can be considered 
for the reason that they were merely expérimental steps which, in 
January, 1889, fînally çulminated in the completed invention. As- 
suming that they belong legitimately to the prior art it will only 
be necessary to examine the C 7 valve as the two are admitted 
to be essentially similar and the C 7 is not only simpler in construc- 
tion but was the successor of B 12 in the art. No long description 
of the C 7 valve or minute comparison with the patented valve 
is necessary to show its similarity in appearance and gênerai method 
of opération. This is obvions and the reason is also obvious, for 
they were made by the same person. The operative parts were re- 
tained by him and his attention was devoted to improvements in 
the inoperative parts. 

The crucial question will be reâchèd more quickly if the examina- 
tion be confîned to the différences rather than the similarities, for it 
is upon thèse différences that the invention rests. Let it be assumed, 
then, that the two devices are substantially alike except in the 
mechanism designed to produce uniform réduction in a long train- 
pipe, viz. : the discharge-Valve and the means for slowly closing it. 
Generally speaking thé différence between the patented valve and 
the C 7 valve is that the former opérâtes successfully and the latter 
does not; the one suCceeded, the other failed; the one was tried 
and went into gênerai use; the other was tried, found wanting and 
discarded. The reasons for this will be found when the différences 
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between them are understood. Thèse may be summarized as fol- 
lows : The C 7 valve did not hâve the foUowing features of the 
patent : (i) A direct supply-port formed in the valve-seat. (2) The 
imperforate piston of the patent. (3) Means to secure reciprocal 
equalization of pressures between the chambers separated by the 
perforated piston. (4) An equaUzing supply-port, under the control 
of the engineer, for the passage of air in either direction to estabhsh 
and maintain absolute equilibrium while the device was in the run- 
ning position. The valve C 7 did hâve the following features not 
found in the patent: (i) A perforated valvular abutment through 
which air could pass in one direction only. (2) A spring-seated 
check-valve located on the under side of the abutment and closing the 
apertures therein so that the pressure above must be sufHcient to 
overcome the force of the spring before the air in the upper chamber 
can reach the lower chamber. (3) A valve-seat so constructed that 
dirt lodging there prevents the valve from closing, thus permitting 
the free passage of air from one side of the abutment to the other. 
(4) A stop-cock by which the device, in case it failed to operate, 
could be converted into an ordinary three-way cock. One of the 
complainant's experts tersely sums up his opinion of the two valves 
as foUows : 

"As to the value of dlffiereneea between the two valves, there scarcely 
ean be a comparison, for the reason that the C 7 valve Is Impractical and 
inoperative, and It is doubtful, if the rallroads had to dépend upon It, 
whether the quick-actlon brake of to-day could be tised with any degree of 
certainty or usefulness; whereas the valve of the patent in suit is of the 
highest value, as It not only overcame ail the existing difficulties, but alîorded 
a reliable and practlcal means by whleh the quick-action brakes are made 
so usefiU and effective In handllng the long and heavy trains of the présent 
time. Furthermore, the valve of the patent in suit was the flrst in the art 
to fully and completely fulflll ail the requirements found necessary in the 
manipulation of the quick-action brakes, and, therefore, its value is un- 
questioned when compared with ail brake-valves preeedlng it." 

The différences thus briefly outHned are radical and important. 
Vhe changes made in the old valve were sufficient to transform a 
useless machine into a highly useful one. Cbnceding that the C 7 
valve was presented to the pubhc the court is unable to understand 
why the gift carried with it the subséquent improvements which 
made it a successful structure. Giving to everything legitimately in 
the prior art its full significance, nothing is found there which seri- 
otisly limita the claims in the essential features upon which the in- 
vention rests. 

As before stated the defendant's valve is made under the patent to 
Vaughan and McKee. In the spécification they say: 

"Briefly stated, as one broad feature of our invention, we combine with 
the train-pipe and valve-raechanlsm for openlng and closing the exhaust 
therefrom, a controller, for efCecting the exhaust closing movement of said 
valve-meehanlsm, comprising a chamber charged with fluid under pressure 
and closed during exhaust from train-pipe, and a movable body, such as a 
piston, subject to the train-pipe pressure on one side and to pressure from 
said chamber on the other, which movable body, under the reducing pressiu-e 
in the traln-plpe wlU be compelled to move by the pressure from said closed 
chamber and may be made to efCect the exhaust closing movement of said 
valve-mechanlsm." 
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In appearance the défendantes valve is very différent from the pat- 
ented structure. It is a slide instead of a rotary valve, the piston 
moves horizontally instead of vertically, the cut-off valve is carried 
by a piston-lèver and the other parts hâve been shifted, changed and 
rearranged, but on doser analysis it will be found that the essence 
of the invention is présent. There is the equalized piston, having 
no perforations through it, to close the vent-port automatically and 
slowly and there is the direct passage from the main réservoir to 
the train-pipe. In fact, when à "service" or "graduated" application 
is used on a long train the opération is substantially identical with the 
device of the patent. An analysis of the fourth claim, for instance, 
will disclose a ctimbination in an engineer's valve having the follow- 
ing éléments : (i) A valve casing or chamber. (2) A main air- 
reservoir connection and a brake-pipe connection leading thereinto. 

(3) A direct supply-port formed in a valve-seat in the chamber and 
adapted to establish direct communication between said connections. 

(4) A movable abutment fîtted to work in a chamber in the casing 
communicating on one side of the abutment with the brake-pipe con- 
nection. (5) A discharge-valve connected to said abutment and 
controlling a passage from the brake-pipe connection to the atmos- 
phère. (6) An equalizing supply-port leading from the abutment- 
chamber to the valve-seat on the side of the abutment opposite to 
that which is open to the brake-pipe connection. (7) A regulating- 
valve working on the valvè-seat and controlling the direct supply 
and equalizing ports. The claim being for a combination it is im- 
material that some, or ail, of the éléments are found in prior struc- 
tures unless they were assetobled in an analogous combination. 

There is no controversy regarding the éléments of the claim ex- 
cept as to No. 6. The complainant insists that the equalizing sup- 
ply-port is the passage marked 36 on the drawing and the défendant 
contends that it is the passage marked 32. The equalizing-port 36 is 
not found in the prior structures, it performs a function not per- 
f ormed by the coiled springs of those devices and maintains a perfect 
equality of train-pipe pressure above and below the piston when the 
train is running. At one end this passage opens into the chamber 
above the piston and at its other end communicates with passages 
leading to the chamber beneath the piston, and, as the complainant's 
expert admits, it "insures a substantial equality between the load on 
the valve and train-pipe pressure, even though the latter may vary 
more or less from normal while in running position, a function which ' 
is not perf ormed by the spring in the B 11 valve." That this élément 
— No. 6 — is an equalizing supply-port is conceded and that it leads 
"from the abutment-chamber to the valve-seat on the side of the 
abutment opposite to that which is open to the brake-pipe connec- 
tion" cannot be disputed. No reason is perceived why this élément 
should be rejected and another substituted which renders the com- 
bination ineffectuai for the accomplishment of the desired resuit. 
The port 32 is intended for recharging the supplemental réservoir. 
When this is donc port 36 is also open and is performing its equaliz- 
ing function on both sides of the piston. Port 32 does not do this, but 
does assist in the equalization of the main réservoir pressure through- 
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out the train-pipe. It is thought, therefore, that élément No. 6 re- 
fers to port or passage 36. That éléments i, 2, 3, 6, as just con- 
strued, and 7 are found in the defendant's structure is too plain for 
argument. That 4 and 5 are also found there is clearly established. 
In the defendant's valve there is an imperforate piston working in 
a chamber and moving automatically to close the vent-valve grad- 
ually and thus secure equalization of train-pipe pressure. In func- 
tion and resuit the two pistons are identical, the only différence 
being that the movement of one is perpendicular and of the other 
horizontal. Of course, such changes of form are whoUy immaterial. 
The discharge-valve is also found in defendant's structure. This 
valve is moved laterally by the piston and slowiy closes the passage 
to the atmosphère. The eighth claim is the same as the fourth with 
an additional élément added, namely, "a direct exhaust-passage lead- 
ing from the valve-seat to the atmosphère." This exhaust-passage 
is found in the defendant's structure. 

It is thought that the claims are valid and infringed. 

The other claims, speaking generally, are répétitions of the fourth 
and eighth. In some instances unimportant features are omitted and 
in others new features are included, but they ail contain the essential 
éléments of the invention, except the seventh, which omits ail référ- 
ence to the equalizing-piston and supply-port, which are features of 
fundamental importance. AU of the claims, tachnically are infringed, 
but claim 7 is of doubtful validity, and claims 3, 6 and 9 do not seem 
necessary in addition to claims 4 and 8. Thèse latter claims secure 
to the complainant every right to which it is entitled and the court, 
as now advised, can see little reason for tncluding others. The 
courts hâve frequently expressed their disapprobation of multiply- 
ing claims unnecessarily and the complainant on reflection may be 
convinced that the course of wisdom and prudence requires the omis- 
sion from the decree of ail doubtful and unnecessary claims. This 
question need not be determined now, but may await the settlement of 
the decree. Westinghouse and Moore were the first to construct a 
perfectly reliable and highly efficient engineer's brake-valve. The 
features which combine to make the defendant's valve successful were 
appropriated directly from the patented structure. 

The complainant is entitled to a decree. 



BBIDENBERG T. DAVIDSON. 
(ClrcTilt Court, S. D. New York. December 7, 1901.Ï 

L Patents— 8uiT8 for Infrinokmbnt— Preuminart Iujunction, 

Prellmlnary Injunctions are not granted on patents of récent date, 
where there bas been no adjudication sustalnlng the patent and It» 
validity l8 contested, but where there is no prlor patent or publication 
submltted, nor any statement as to the prlor state of the art, the pre- 
Bumptlon arlBlng from the grantlng of the patent Is sufflclent to warrant 
the issuing of an injunctlon when Infrlngement appears. 

S. Saur — Inpringbmekt— Chimnet Cowl. 

The Seldenberg patent. No. 674,940, for a chlmney cowl, daim 1, betd 
Infringed on motion for prellmlnary Injunctloo. 
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In Equity. Suit foi- infringement of patent. On motion for pre- 
liminary injunction. 

Hillquit & Hillquit, for the motion. 
Charles Lyon Russell, opposed. 

LACOMBE, Circuit Judge. Counsel for défendant is misinform- 
ed as to the practice. Preliminary injunctions are not granted on 
patents of récent date, where there has been no adjudication sustain- 
ing the patent, and its validity is contested. Where, however, as in 
this case, there is no prier patent or publication submitted, nor any 
statement as to the prior state of the art, tlie presumption induced 
by the granting of the patent is suiïicient to warrant the issuing of 
injunction. 

Under a fair application of the doctrine of équivalents, the device 
of défendant seems to infringe the patent. It has ail the improve- 
ments upon the older style of cowl, viz. an unobstructed passage for 
the smoke from the chimney to the opening between the wings, with 
no bridges located in sueh passageway to become incrusted with 
soot. 

Infringement ot the first claim is found, and injunction pendente 
lite may issue. 



BOSTON TOW BOAT CO. V. OHASB MAOH. CD. 

(Circuit Court of Appeals, Slxth Circuit December 3, 1901.) 

No. 887. 

Patents— Infringement— TowiNG Machine. 

The Shaw and Spiegle patent, No. 383,917, for a towlng machine, 
descrlbes a combinatlon of a cable drum, an engine, the shaft of which 
Is geared to the drum, and a valve located in the steam passage to the 
engine cylinder or cylinders, and operatlvely connected with the shaft 
of the drum, whereby the pressure in the engine cylinder is increased 
as increased strain on the cable causes the same to be paid out, and 
diminished as the strain is lessened and the cable hauled in. In order 
to perform such functlon, and to render the device operative, the valve 
of the combinatlon must necessarily be what Is technically linown in 
mechanics as a pressure-regulating valve, and the patent is not Infringed 
by a combinatlon in which an ordinary throttle valve is used. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Ohio. 

Harvey D. GoUlder and George B. Marty (S. K. Holding and 
Frank S. Masten, of counsel), for appellant. 
John O. Winship (Albert E. Lynch, of counsel), for appellee. , 

■Before LURT.ON and ^EVERENS, Circuit Judges, and WING, 
District Judge. 

WING, District Judge. In letters patent No. 383,917, issued to 
T. Jackson Shaw and John, M- Spiegle, assignors of the appellant, 
which is the foundation of thé bill in this case, claim l is chiefly re- 
Ved upon, and is as follows: 
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"(1) In a towlng macilne, the comblnatlon, wîth a cable drum, of an 
englue, the shaft of which is geared to sald drum to balance the load on the 
cable, and a pressure-regulatlng yalve located In the steam passage to the 
engine cylinder or cyllnders, and operatively connected wlth the shaft of 
isaid drum, whereby the pressure of the engine cylinder or cyllnders Is 
increased, as Increased strain on the cable causes the latter to be paid out, 
and is dlminished as the strain on the cable is lessened and the latter is 
hauled In, substantially as set forth." 

The invention described and claimed in the patent referred to, ac- 
cording to the construction put upon it by counsel for the appel- 
lant, consists of the combination, in a towing machine, of a cable- 
drum, an engine, the shaft of which is geared to the drum, and a 
valve located in the steam passage to the engine cylinder or cylinders, 
which is adapted to be operated by the motion of the drum, when- 
ever motion is imparted to it; and the valve covered in the claim 
for this combination, although designated as a "pressure-regulating 
valve," is an ordinary throttle valve. It is urged by the appellee 
that a pressure-regulating valve is a well-known device in mechanic's, 
by means of which a différent degree of steam pressure may be 
maintained on either aide of the valve ; and that, because the ap- 
pellee has used no such valve in its combination, it does not infringe. 
If we should yield to the contention of the appellant, and concède 
that the valve forming a part of the combination claimed in its 
patent is an ordinary throttle valve, we should hâve to conclude that 
the device could not perform the functions described in the spécifica- 
tions. It is said in the spécifications : 

'•When one vessel is being towed by another in a turbulent sea, the tow 
Une, cable, or hawser is subjected to sudden alternating degrees of tension, 
conséquent upon the changing relations of the vessels to each other as they 
ride upon the waves or settle in the troughs of the sea, and the sudden 
strains on the cables are sometimes so enormous as to be beyond the en- 
durance of the cables, and the latter are, therefore, liable to be brolien. 
The object of our Invention is to obviate this difflculty. This object we 
accomplish by providing a balancing cable drum, the balancing being 
eflfected by a steam or air engine so geared to the drum that the normal 
pressure of the engine cylinder or cylinders will balance the normal strain 
on the cable; but if the strain on the latter be suddenly increased the cush- 
ioning eflect of the steam or air in the engine cylinder or cylinders will 
permit the cable to 'pay out' somewhat, and thus yield to the sudden strain, 
thereby rendering the action of the cable yielding or elastlc. To counter- 
balance the increased strain on the cable, we provide a pressure-regulating 
valve, which is geared to the shaft of the cable drum and connected with 
the engine cylinder or cyllnders, so that when the strain on the cable causes 
the latter to pay out the turning of the drum shaft wlll increase (by means 
of the regulatlng valve) the pressure in the said cylinders, and thus quickly 
counteract the tendency of the cable to pay out, and when the lessening 
strain on the cable permits the drum to be turned (by the pressure regulat- 
lng of the engine cylinder or cylinders) the reverse movement of the drum 
shaft will reverse the screw of the regulatlng pressure valve to bring the 
pressure down to equalize the lessening strain on the cable." 

We learn, from this description of the opération of the device, that 
the patentées assumed that the normal condition of the engine would 
be one of enforced rest; that is, steam would be admitted from the 
boiler to the cylinder of the engine, so that there would be reciprocal 
motion of the piston, as in ordinary operating engines, except for 
the strain upon the drum by the tension of the hawser used in tow- 
112 P.— 28 
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ing. It lis a perfectiy plain prinoiple of physical science that, under 
the conditions described, the pressure in the cylinder against the 
piston head would be precisely the same, per square inch, as ex- 
isted in thç boiler. The boiler, the Connecting steam pipe, and the 
cylinder would form one réceptacle for the steam generated. The 
arca in square inches of the piston head, multiplied by the steam 
pressure per square inch, would be the force exerted by the engine 
to operate the drum so as to wind up the cable. If the strain upon 
the cableî due to the puUing weight of the vessel towed, should be 
greater than the power of the engine, plus friction, the cable would 
be drawn out, the drum revolved, and the engine, by means of its 
gearing with the drum, made to turn backwards against its insuf- 
ficient steam pressure. If the pull upon the cable, occasioned by 
the vessel in tow, should be less than the power of the engine, the 
engine would be put in motion by its supply of steam, and the drum 
operated so as to wind up the cable and draw the vessels nearer 
together. When the pull occasioned by the vessel in tow is just 
equal to the power of the engine, plus friction, ail parts of the de- 
vice will remain in a state of enforced rest, or equilibrium ; or, in 
the words of the spécification, "the normal pressure of the engine 
cylinder or cylinders will balance the normal strain on the cable." 
With such a device, whenever the cable or hawser should be sub- 
jected to a strain greater than the normal power of the engine, plus 
friction, the hawser would be continuously drawn out until such 
strain should cease, or be lessened below the power of the engine. 
The power of the engine being measured by the steam pressure of 
the boiler, there could be no additional power imparted to the en- 
gine by means of a throttle valve, to counterbalance the increased 
strain upon the towline. On page 148 of the record, in the cross- 
examination of the appellant's expert, the following questions and 
answeris appear: 

"Q. 73. If you hâve a steam boiler, the gauge upon whlch shows a pressure 
of 150 pounds to the square Inch, and yoù lead a pipe from said boiler to a 
closed container, -what will be the pressure In the second vessel when It Is 
full of steam? A. When the second vessel becomes flUed with steam from 
such boUer, and no more steam can enter, the pressure in the second vessel 
will nattlrftîly be the same as In the boiler. Q. 74. ïhen, If the pressure in 
your bpfler la 150 pounds, and a pipe leads from that boiler to your engine 
cyllndé;p, and has been Iieeping the supply of steam constant In that cylinder, 
the engine belng at rest, the pressure In the cylinder wUI be 150 pounds also, 
will it not? A. Provlded there is no escape for the steam from the engine 
cylinder, yes. Q. 75. And this wUl be true whether the throttle valve is but 
sllghtly open or open to Its fullést ertentî This Is true, is it not? A. It is. 
Q. 76. So that when the engine is at rest balancing the load, and you hâve 
150 ^unds pressure In the boiler and 150 pounds pressure in the cylinders, 
It Is a physical Imposslbllity to Increase the pressure In the cylinders by 
opening the throttle valve to a greater extent? A. Decldedly, yes." 

In line 32 of the spécifications, it is said : 

"To counterbalance the Increased strain on the cable, we provide a pres- 
sure-regulating valve, whlch Is geared to the shaft of the cable drum, and 
connécted' with the engine eyliiider or cylinders, so that when the strain on 
the cable causes the latter to pay out the tuming of the drum shaft will 
Increase (by means of the regulatlng valve) the pressure In the said cylinders, 
and thus qulckly counteract the tendency of thé cable to pay out" 
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It is plain that the function of the valve described in this quotation 
could not be performecf unless, by means of it, the pressure of 
steam or air in the cylinder of the engine could be increased above 
the normal pressure. This resuit could be accomplished, provid- 
ing the valve claimed in the combination were of a character to 
establish and préserve in the engine, when at rest, a pressure of 
steam less than the boiler pressure, but sufficient to balance the 
normal pull on the tow line, and also having the additional function 
of susceptibiHty to régulation so that the greater pressure maintained 
in the boiler could be drawn upon to increase the pressure in the 
cylinder. But the only valve adapted to do this is the valve known 
in mechanics as a regulating valve, or pressure-regulating valve, 
which, admittedly, forms no part of the combination used by the 
appellee. 

It is not important to consider whether the character of pioneer 
inventors should or should not be imputed to Shaw and Spiegle, 
because, by the interprétation which we give to claim l, it is limited 
to devices in which part of the combination is what is technically 
known in mechanics as pressure-regulating or reducing valves. 

The second, third, fourth and fifth claims are répétitions of the 
first claim, with additional éléments in the combination. 

We find that no claims of the appellant's patent hâve been in- 
fringed, and the decree of the court below is affirmed. 



PEIFER V. BROWN & 00. 

(Circuit Court of Appeals, Third Circuit. December 12, 1901.) 

No. 47. 

Patents— Infringkment—Metalltjrgicai. Fdrnaces. 

The Peifer patent, No. 411,226, for an improvement ta metallurgical 
furnaces, is limited by its terms, the state of the prier art, and the 
proceedings in the patent office, to the particular construction shown, 
the essential feature of which is the making of latéral air ports through 
the outer side 'walls of the furnace, below the floor Une, and opening 
Into an air chamber connected with the staclt, thereby creating a draft 
which causes the cold air to be drawn in and to Impinge agatnst the 
side of the necli below the floor, to protect it from the action of the 
boillng slag, and it cannot be construed to cover any other means of 
accomplishing the same object. As so construed, held not infrlnged. 

Appeal from the Circuit Court of the United States for the West- 
ern District of Pennsylvania. 

J. N. Cooke and George L. McCleary, for appellant. 
J. K. Bakewell and Thomas W. Bakewell, for appellee. 

Before DALLAS and GRAY, Circuit Judges, and KIRKPAT- 
RICK, District Judge. 

KIRKPATRICK, District Judge. This is an appeal from a de- 
cree of the United States circuit court of the Western district of 
Pennsylvania (io6 Fed. 938) dismissing a bill charging défendant 
with infringement of letters patent No. 411,226, granted to Christ 
Peifer, daced September 17, 1889. The patent in suit is for an im- 
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provement in metallurgical furnaces known as "straight draft fur- 
naces" for heating piles, etc."" It containâ a single claim, which is 
asfoUows: 

"A sfralght draft metallurgical furnace, havlng a heating chamber terml- 
natlng In a neck, and a stack over the neck, the air spaces in tbe side walls 
of the néck extending above and below its floor line, provided below the 
floor Une With a séries of cold air Inlet ports openlng through the outer side 
walls, and flues Connecting the upper side of the air spaces with the iuterior 
of the furnace, wliereby the draft will cause cold air to be drawn through 
the ports and implnge against the sides of the neck just below its iloor line, 
substantially as set forth." 

The object sought to be attained is stated to be "ta protect the 
walls of the heating chamber at the part known as the neck frora 
being eut away by the boiling slag which accumulâtes at this point." 
Straight draft metallurgical furnaces, such as are described in the 
patent in suit, were, at the time of fîling the complainant's applica- 
tion, in common use, and the distinctive effect of the intense heat 
to the hearth, side walls, and neck of the furnace well known, and 
various means and devices had been used to obviate them. One of 
thèse was to apply a current of outside air to the parts subjected 
to the heat, and thereby, by cooling the bricks, preventing the cor- 
rosion, and greatly increasing their durability. That Peifer was not 
a pioneer in the art appears from an examination of the records of 
the patent ofRce as set out in the file wrapper of his patent. When 
the application was first filed, two claims were presented, — "a metal- 
lurgical furnace with fîues, substantially as described," and "a metal- 
lurgical furnace, in the wall of which are formed flues, which com- 
municate with the stack and with ports, substantially as described." 
The application was rejected because the claims were too broad. 
There was nothing new in jacketing the superheated walls of a 
metallurgical furnace with a chamber through which a current ai 
air was drawn from the outside through the stack into which the 
furnace opened. Référence was made by the examiner to several 
United States patents as anticipations of the claims of applicant's 
device. It is unnecessary for us to refer to them hère, because the 
applicant acquiesced in the ruling of the patent office, erased the re- 
jected claims, and inserted a new one, which read as follows : 

"A metallurgical furnace, havlng a heating chamber, a top outlet or stack, 
and air spaces in the side walls of the heating chamber contracted at the 
upper ends and communicating thereat with the said outlet, and the air 
iulets in the outer walls at the lower ends of the air spaces and alongside 
of the bottom of the chamber, substantially as set forth." 

It will be seen that this claim limited the claim in the original ap- 
plication. It prescribed the form of the air spaces and the location 
and function of the air inlets. This application was rejected because 
the form of the air spaces "contracted at the upper ends and com- 
municating thereat with the outlet" or stack had been shown in the 
British patent No. 1,448, granted May 26, 1865. Again the ruling 
of the patent office was accepted, and the spécifications and claims 
amended and narrowed to the form in which we find them in the 
patent. It will be observed that in the patent as finally granted 
the patentée disclaims as new the jacketing of the heating chamber 
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with air spaces for the purpose of cooling. He abandoned the daim 
for liis air spaces with contracted ends Connecting with the stack, 
and claims nothing new except "the air spaces in the side walls ex- 
tending above and below the floor Une, with a séries of cold air 
inlet ports opening through the outer side walls, and flues Connect- 
ing the upper side of the air spaces with the interior of the furnace, 
whereby the draft will cause cold air to be drawn through the ports 
and impinge against the sides of the neck just below the floor." 
The novelty of Peifer's invention, without which he says the ob- 
ject sought cannot be effective, is the air spaces or ports located be- 
low the floor line of the furnace, and opening into an air chamber 
connected with a stack, thereby creating a draft which causes the 
cold air to be drawn through the ports and impinge against the side 
of the neck below the floor. To this spécifie device, we think, in 
view of the prior art, his claim must be limited. While the object 
of the defendant's device is to accomplish the same resuit as that 
attained by the complainant, the means which he employs are dif- 
férent. They are somewhat similar to those used in the Howatson 
patent, and which, like the patents cited by the commissioner of 
patents, would hâve been a bar to the granting of the broad claims 
of Peifer's original application. The air which is used for the cool- 
ing of the neck of the defendant's furnace is brought down through 
a flue opening at the top of the furnace, and descends in a current 
upon the neck from above, passes around to the bottom thereof in 
contact therewith, on, but not below, the floor Une. After cooling 
the walls of the neck, the air passes through fiues beneath the hearth 
of the furnace, and finally enters the fire chamber, where it aids the 
combustion of the fuel. We fail to find in the defendant's device 
any équivalent for the air ports or inlets through which the air can 
impinge in jets against the neck of the furnace below the floor line, 
in which consists the novelty of the complainant's device, and there- 
fore are of the opinion that it does not infringe the daim of the com- 
plainant's patent in suit. 

With regard to the allégation that the défendant actually used 
for a time the complainant's spécifie device, there is a serious con- 
flict of testimony, which we hâve carefully examined. It is unneces- 
sary for us to review it in détail, inasmuch as we hâve reached the 
same conclusion as the learned circuit judge, for the reasons which 
he has so clearly stated. 

The decree of the circuit court should be afïirmed. 



TROY LATJNDRT MACHINERY CO., Limited, et al. t. ADAMS LAXJNBKY 
MACHINERY 00. et al. 

(Oircuît Court, N. D. New York. December 17, 1901.) 

No. 6.783. 

1. Patents— Reissues— Broadenikg of Claims. 

The claims of a patent which has been In existence for 10 years, 
durlng which time It has been before the courts In a number of cases, 
and construed and held valld, cannot be broadened by a reissue to cover 
structures which the courts had prevlously decided did not Infringe; and 
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partlcularly where such broadenjng of the clalms éliminâtes the flls- 
tlnctlve feature of tlie Invention, upon which alone tlie validity of the 
original .patent was sustained, and of which decrees for Infringement 
were prédicated. 

8. Same— iNFRiirGEMENT— Dampening Machines. 

The Wendell & Wlles relssued patent No. 11,72T (original No. 401,770), 
for a dampening machine, held not Infrlnged. 

E. B. Stocking, for complainants. 
Wm. W. Morrill, for défendants. 

COXE, District Judge (orally). The question îs so simple and 
the disposition which must i>e made of it is, in my view, so clear that 
I think I had better render the décision now while the matter is 
fresh in mînd. Should I take the papers it will be months before 
I will be able to take up the case for examination. 

Regarding the prior décisions of this court the question is not 
what might hâve been decided or even what ought to hâve been 
decided; the question is what was decided? and as to that there 
is absolutely no doubt. The first décision construing this patent 
was made in March, 1893, in the case of Machinery Co. v. Sharp 
(C. C.) 54 Fed. 712. In that case the patent was sustained because 
of the novelty in the covering of the rollers, namely, a thin textile 
fabric as contradistinguished from a thick woolen covering. There 
can be no question that the décision would hâve been against the 
validity of the patent if the claims had been broad enough to cover 
certain structures of the prior art and particularly the Beach struc- 
ture for a substantially similar machine, designed, however, for the 
purpose of dampening and cutting paper. In order that there may 
be no doubt as to what this décision was a référence to the opinion 
may be instructive. The court said: 

"Ail of the éléments of the oombination were old save one, — the dampen- 
ing rollers covered with a thin textile fabric. The Beach patent, No. 18,032, 
is, it Is thought, the best référence offered by the défendants. It shows 
reliera arranged In similar juxtaposition to the rollers of the patent in 
hand, but the Beach mechanism is designed to dampen and eut paper. It 
would be whoUy useless as a machine for dampening coUars and cuffs, for 
the reason, prlncipally, that its rollers are covered wIth cloth and not by 
the thin textile fabric of the patent. It was the adoption of this thin 
fabric which made success out of failure. Other coverlngs had produced 
too much or too little water, but this one seems to hit the happy médium. 
The rollers so covered do the work required with perfect satisfaction, ful- 
fllling ail the reauirements demanded by the launderer's art." 

In other words the court decided that it was the présence on the 
roller of the thin textile fabric that made the combination patentable. 
The défendants used the exact device described by the court and re- 
ferred to in the claims, namely, rollers covered by a thin textile 
fabric; that is, thin muslin cloth. Very soon after the décision 
in the Sharp Case the défendants, who I believe were the predeces- 
sors of the présent défendants, took ofif the thin muslin covering and 
substituted a woven wooleil covering. Thereupon an action was 
brought to restrain the use of the substituted rollers and the court 
held, as I recall the décision, which was delivered orally, that the 
complainants having obtainèd a decree sustaining the patent solely 
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because of the improved rollers, covered by the thin muslin fabric, 
could not hold as infringers those who substituted for that roUer 
one covered by a thick woolen fabric. That décision was, it seems, 
carried to the circuit court of appeals and afifirmed. Troy Laundry 
Mach. Co. V. Adams Laundry Mach. Co., 19 C. C. A. 505, 73 Fed. 
301. An application was then made for a reissue. The applica- 
tion was granted and the patent was reissued March 2, 1899. The 
reissue is, therefore, 10 years subséquent to the original patent. An 
effort is made in the présent suit to hold as infringers those who use 
structures, which both the circuit court and the court of appeals 
hâve held to be outside of the claims of the original patent. In other 
words the reissue seeks to sweep into the net of the patent structures 
which the courts decided could be used with perfect propriety. I 
think there can be no question that the claims are broadened. Take 
the first claim for instance: 

"In a dampening machine for laundry pvirposes, a pair of rollers each 
havlng a nonabsorbent, elastlc body or periphery, and an absorbent covering 
of limlted capaclty and arranged to nin In connection with each other in 
eombination with separated water-supply rollers, and with means for regu- 
lating the contact pressure of sald rollers, substantially as and for the 
purpose specifled." 

This language is unquestionably broader than the first claim of 
the original which provides that the rollers shall be covered by a 
thin textile fabric. "An absorbent covering of limited capacity" is 
a much broader désignation than a covering of "thin textile fabric." 

It seems to me, therefore, that this attempt to cover, by the re- 
issue, machines which, from the date of the original patent up to 
1899, might be used and were used with perfect safety, is one which 
has been denounced by ail of the récent décisions of the suprême 
court, and by "récent" I mean the décisions which began with Miller 
v. Brass Co., 104 U. S. 350, 26 L. Ed. 783. As I read thèse décisions 
they strike at and condemn precisely what has been donc in this 
case. I am clearly of the opinion that the bill must be dismissed. 



CAPILLO V. BRISTOL PACKING CO. 

(District Court, N. D. Oalifomia. December 20, 1901.) 

No. 12,482. 

SBAMEH— luCOMPBTBNCT — RlGHT OP MaSTEB TO DiSCHARGE. 

The fact that a mariner is found after trial not to be -compétent to 
perform the service for which he engaged in a satisfactory manner will 
not justlfy the master in discharging him in a distant port, before the 
expiration of his terms of service, but he may be put to a différent 
service, and a proper déduction may be made from his wages. 

In Admiralty. Libel by seaman to recover wages. 

H. Digby Johnston, for libelant. 
H. W. Hutton, for respondent. 

DE HAVEN, District Judge. It îs shown by the évidence that 
the libelant was not compétent to properly discharge the duties of 
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coolc, for which service he shîpped. The master of the defenrlant 
was not, however, justified in discharging the Ubelant in a distant 
port in Alaska for that reason. The contract of the Hbelant was to 
serve as cook on the Geneva for the round trip from San Francisco 
to Bristol Bay, in Alaska, and return. "When a mariner contracts 
for a particular service or duty on board a vessel, he engages both 
for fidehty in the performance of that duty, and for that capacity and 
those qualities which will enable him to^perform the service in a 
satisfactory manner. If the master finds, upon trial, that there is 
on the part of the man either a want of fidelity or a want of capacity 
which disqualifies him for the service, he will be justified in putting 
him upon a différent duty. And in such a case the master will also 
be justified, not in refusing altogether to pay him wages, but in mak- 
ing from them a reasonable déduction." Sherwood v. Mcintosh, 
Ware, 109, Fed. Cas. No. 12,778. And in Curt. Merch. Seam. p. 149, 
it is said : 

"Incompetency for the station contracted for Is not, however, by the gênerai 
maritime la^, a valld reason for a discharge In a foreign country. The 
mariner may be degraded, or hls compensation may be dlmlnished; but I 
apprehend that the Freneh rule (If It be one) Is an exception to the more 
unlversal rule, and that a merely Innocent incompetency is not alone a 
sufiBcient ground for dlsmlssing the seaman altogether from the service of 
the vessel." 

The fact that the port where Hbelant was discharged was not in a 
foreign country is not sufficient to render the rule just stated inap- 
plicable to the présent case. 

The clause in the shipping articles giving to the master or agent 
of the défendant the right to discharge the libelant for a failure 
to properly perform the duties for which he shipped was not read 
or explained to the libelant, and is not binding upon him. The 
défendant contracted to pay the libelant the sum of $50 per 
month for the round trip, but, on account of libelant's inability to 
satisfactorily discharge the duties for which he was employed, a dé- 
duction from the amount agreed upon should be made. In my opin- 
ion, the libelant is entitled to recover for the whole time for which 
he was shipped at the rate of $35 per month, and upon this basis 
he is entitled to a decree for the sum of $107.50 and costs. 

L,et such decree be entered. 



THE MARECHAL SUCHBT. 

(District Court, N. I>. Callfomla. December 20, 1001.) 

No. 12,135. 

SnipriNO — Damaob to Cargo— SEAWOBTHraKss. 

A shlp, just prior to her leavlng Llverpool for a voyage to San Fran- 
cisco, had carried a cargo of v?heat from Portland, Or., to Ireland, and 
dellvared It In good condition. In Llverpool she was Inspected by com- 
pétent persons, and her decks found in fit condition. On the return 
voyage she encountered gales and heavy seas for three weeks, whlle 
. roundlng Cape Horn, doring which she labored heavily, and her deck 
seams opened, admitting sea water, which caused damage to her cargo. 
Eeld, that such évidence was sufSclent to sustain her claim that she was 
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seawortby whon tlie voyage was begun, and that the damage was causer! 
by périls of the sea, owlng to tlie unusually rough weather eneountered i 

In Admiralty. Suit against vessel to recover for damage to cargo. 

F. R. Wall, for libelants. 

Page, McCutchen, Harding & Knight, for claimants. 

DE HAVEN, District Judge. This is a libel against the British 
ship Maréchal Suchet for damages received by a part of her car- 
go on a voyage made by that vessel from Liverpool to San Fran- 
cisco, via Cape Horn. The défense is that the damage was occa- 
sioned by périls of the sea, and upon the évidence the only ques- 
tion for décision is whetlier or not the vessel was seaworthy when 
she started upon the voyage. The burden of proof that the vessel 
was seaworthy, and that the damage sustained by her cargo was 
occasioned by périls of the sea, is upon the carrier. Seaworthi- 
ness is a question of fact, and upon considération of the évidence 
my conclusion is that the Maréchal Suchet was seaworthy at the 
commencement of the voyage ; or, in other words, "that she was in 
a condition reasonably fit to encounter whatever périls of the sea 
a ship of that kind, and laden in the way in which she was, would 
fairly be expected to encounter during the voyage upon which 
she sailed," and this was ail that was required to render her sea- 
worthy. Hughes, Adm. p. 57. The facts which lead to this conclu- 
sion are that just prior to the commencement of the voyage the 
vessel carried a cargo of wheat from Portland, Or., to Limerick, 
Ireland, and denvered the same in good condition; that her decks 
were inspected by compétent persons at Liverpool before loading 
for the voyage to San Francisco, and, in the judgment of those 
making the examination, were in a fit condition for that voyage. If 
the decks were then unseaworthy, and required calking, it does 
not seem probable that such fact would not hâve been ascertained 
at that time. The évidence shows that in rounding Cape Horn 
the vessel met with almost continuous gales and high seas for 
about three weeks, which caused her to labor heavily, and kept her 
decks flooded much of the time. This condition of weather can- 
not be said to hâve been such as vessels ordinarily meet with on 
such a voyage, and sufïiciently accounts for the opening of the 
seams in her deck, and the leakage of sea water, which caused the 
damage complained of. Without, however, attempting to state ail 
of the évidence bearing upon the question, it is sufficient to say that 
in my judgment it shows that the Maréchal Suchet was seaworthy 
at the commencement of the voyage, and the damage sustained by 
her cargo was occasioned by périls of the sea, within the rule de- 
clared in the cases of The British King (D. C.) 89 Fed. 872; The 
Sintram (D. C.) 64 Fed. 884 ; The Warren Adams, 20 C. C. A. 486, 
74 Fed. 413; The Mauna Loa (D. C.) 76 Fed. 829-836; and The 
Titania (D. C.) 19 Fed. 101-105. 

The libel will be dismissed, claimants to recover costs. 

ï What constltutea seaworthiness, see paragraph 3, note ta The Oarib 
Prince, 15 C. C. A. 388. 
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MEBEITT & OHAPMAN DERRICK & WREOKING CO. v. CATSKILL & 
N. Y. STEAMBOAT CO. 

(District Court, S. D. New îork. December 18, 1901.) 

Admiralty— SuFFiciKNOT OP Tender bt Respondent— Dockbt Fek. 

A respondent In a suit In admlralty, who makes a tender and deposlt 
at the tlme of flUng the answer, Is not required to Inelude therein a 
docket fee, whlch is only taxable, under Rev. St. § SZA, when the case Is 
determlneâ on; Its merlts af ter a hearlng. 

In Admiralty. On appçal from clerk's taxation of costs. 

Carpenter & Park, for libelant. 
Benedict & Benedict, for respondent. 

ADAMS, District Judge. This is an appeal from the clerk's taxa- 
tion of the respondent's costs. The cause arose oUt of a salvage 
proceeding in personam, in which there was an admission by the 
respondent of some liability, and $105 were paid into court at the 
time of filing the answer ; $100 being designed to cover the liability, 
and $5 to coyer the clerk's fées for receiving and paying, out the 
money, as well as the fées for filing the libel. No docket fee was 
tendered or paid into court. The tender of $100 was determined 
to be sufficient to cover the salvage claim, and the question now 
arises whether an additional $20 should hâve been tendered and 
paid in. I hâve been referred to no décision directly governing the 
point and hâve found none. The statute relating to the matter pro- 
vides for the taxation and allowance as follows : "Qta a trial before 
a jury, * * * or on a final hearing in equity and admiralty, a 
docket fee of twenty ($20) dollars. * * *" Section 824, Rev. St. 
U. S. This has been construed to mean that any final détermination 
of the case by the court on its merits is a final hearing, carrying a 
docket fee. Wooster v. Handy (C. C.) 23 Fed. 49 et passim. But in 
this circuit a dismissal of a bill in equity on the motion of the solicitor 
for the complainant would not entitle the défendant to a docket fee. 
Ryan v. Gould (C. C.) 32 Fed. 754. Nor would the obtainment of 
ail ordpr pro confesso necessarily entitle the complainant to a docket 
fee. It would be requisite that a bill should be decreed by the 
court after an examination to détermine whether the facts entitled 
the complainant to the relief demanded. Andrews v. Cole (C. C.) 
.20 Fed. 410. The test seems to be whether something more than 
raerely formai action of the court is necessary, both in equity and in 
admiralty. Kaempfer v. Taylor (C. C.) 78 Fed. 795 ; The H. C. 
Grady (D. C.) 87 Fed. 483. In the case under considération the 
libelant might, under admiralty rule 38 of this district, hâve with- 
drawn, as a matter of right, so much of the tender as the court should 
not deem it necessary to retain for the securement of the respond- 
ent's costs, without préjudice ,to its subséquent litigation for a larger 
amount. No action of the court on the merits of the controversy 
was required, and I conçlude that the tender and deposit of the 
docket fee were not necessary. The clerk correctly taxed the re- 
spondent's costs from the time of deposit, including a docket fee, 
under admiralty rule 36 of this district, 

The taxation is affirmed. 
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JONASEN V. KEYSBK et aL 

KEYSER et al. v. JONASEN. 

(Circuit Court o£ Appeals, Fifth Circuit. December 10, 1901.) 

No. 1,034. 

1. Shipping — Demurbagb — Lat Days — CossTBucTiON OF Charter Pahty. 

A provision in a cliarter made in Liverpool for tlie carrying of a cargo 
of tlmber from Ship Island, excluding from tlie computation of lay days 
at the port o£ loading "any tlme lost by reason of fire, droughts, floods, 
siorms, strilies, lockouts, combinations of worlcmen, or any extraordinary 
occurrence beyond the control of tlie charterers," does not apply to time 
lost by reason of the charterers falling to hâve the cargo ready at the 
usual place of storage, on account of a drought which was prevailing 
at the time of the charter, and which afCected the rivers by means of 
■which the cargoes were ordinarlly brought from the Interlor, but did not 
in any way afCect the delivery of cargoes from the usual place of storage 
to the ship. 

2. Samb. 

A charter contained the following provision: "Demurrage to be paid 
for each working day beyond the days allovyed for loading and dischar- 
ging at fourpence per registered ton per day, and the charterers may 
keep the ship on demurrage ten days." Reld, that the last clause did not 
limit the time for which demurrage was recoverabie, leaving the question 
of damages for a longer détention to be determined by évidence, but that 
the stipulated rate was recoverabie for each working day beyond the 
lay days allowed, whether more or less than 10 days.i 

Appeal from the District Court of the United States for the South- 
ern District of Mississippi. 

H. Pillans, for Jonasen. 

Jno. C. Avery, for Keyser & Co. 

Before PARDEE and SHELBY, Circuit Judges, and BOARMAN, 
District Judge. 

BOARMAN, District Judge. The Hbelant, I. M. Jonasen, owner 
of the bark Ingomar, instituted his suit in admiralty in the Southern 
district of Mississippi, in personam, to recover demurrage, and dam- 
ages in the nature of demurrage, upon a charter party under which 
he let the Ingomar to the charterers, the respondents, Keyser & Co. 
The ship was 1,182 tons, registered, or thereabouts, and was chartered 
January 17, 1899, at Liverpool, to sail in ballast to Pensacola or Ship 
Island, to take a cargo of pine timber, J4 sawn and % hewn, for 
return voyage to Southampton, England. In the charter party ap- 
pear the following stipulations (6, 7, and 9) : 

"(6) Twenty-three working days are to be allowed the said merchants in 
which to deliver the cargo at port of loading, which is understood to mean 
'actual delivery of cargo alongside,' and not to complète loading. Said cargo 
to be discharged at such wharf, dock, or place as the charterers or thelr 
agents may direct, with the usual dispatch, according to custom of port of 
discharge; lay days not to begin until the ship is in a loading or discharging 
berth, l'espectively. (7) In the computation of the days allowed for deliver- 
Ing and receiving of the cargo shall be excluded any time lost by reason of 
flre, droughts, floods, storms, strikes, lockouts, combinations of workmen, or 

1 Demurrage, see note to Randall v. Sprague, 21 O. C. A. 337; Hagerman v. 
Norton, .46 C. C. A. 4. 



444 112 FEDERAL REPORTER. 

any extraordlnary occurrence beyond the cdptrol of the charterers or of the 
recelvers of the cargo. (9) Demurraèe to be pald for each working day, 
beyond the days allowed for loading and dlsçharging, at fourpence per regls- 
tered ton per day, and the charterers may teep the ship on demurrage ten 
days." 

The libelant sues: First, for damages for the failure of re- 
spondents to furnish a ballast lighter within a reasonable time for 
the removal of ship's ballast, claiming a loss of 4 days' time, to be 
paid for per day, under article g of the charter party; second, for 
amount due on demurrage for 38 working days consumed beyond 
the lay days under stipulation in article 9 of the charter pàrty, at 
fourpence per registered ton per day. The claim for 3 days is for 
$297.45. For the 38 days the claim is for $3,667.60. 

Respondents set out at length in their answer a défense in which 
they deny ail of libelant's claims for damages or demurrages. In 
this part of the answer they deny ail liability for nondelivery of the 
cargo within the stipulated time, because they were relieved from 
compliance therewith by the prevalence of such a drought as is men- 
tioned in article 7 of the charter p^rty. That part of respondents' 
answer which dénies liability for nondelivery within the time stipu- 
lated charges : 

"That the said vessel was chartered, as the charter party Indicates, and 
the master who chartered her to respondents well knew at the time, to 
partlcipate In the very large foreign commercé of Shlp Island and Pensacola, 
and other near-by ports and places, which conslsted and consists almost 
excluslvely of shlpment abroad, by means of foreign vessels, of timber and 
lumber procured from the pine forests of the states bordering on the Gulf 
of Mexico. That the gênerai course of the business constituting such com- 
merce, as was and Is vell known to ail shipowners participating therein 
■with their ships, Is, and for years bas been, as foUows: The merchants at 
the ports stand between the foreign buyers and the mlU men, who saw tim- 
ber and lumber from logs, and the contractors, who hâve timber hewn from 
the trees. The merchants make contracts with Buropean buyers for pine 
lumber and hewn or sawn timber of specifled dimensions and quality, and 
In stated quantlties, to be carrled from the Gulf ports where the merchants 
do business to ports deslgnated In the foreign contracts of sale, by means of 
steam or salling vessels to be chartered by the merchants for the purpose of 
such carrlagOi It Is not customary for the merchants at such ports to keep 
on hand stocks of lumber and timber, and to make sales from stocks thereof 
on hànd, but to contract for the same, to be furnlshed by the sawmlU men 
and hewn-tlmber getters, for flUIng their contracts with European buyers. 
Inasmuch as the tlltiber so contracted to be furnished by mill men and hewn- 
tlmber contractors Is brought down to the sea by means of the rivers and 
strëams, the contracts made therefor provide, for the beneflt of the mill men 
and hewn-tlmber getters, for dellverlng as 'fast as waters wlU permit,' be- 
cause the streams are often affected by droughts or floods, and the contracts 
of the merchants with the European buyers, having référence to the same 
conditions, also provide for exemption of the merchants from liability for 
'nbiidellvary or del^y' arising from 'droughts or floods'; and when the mer- 
c&knts charter ships to take the timber or lumber which they hâve contracted 
to sell and deliver at spectfled tlmes, and they hâve bought for delivery 
to them at specifled tlmes, both transactions being subject to the drought 
and fipod clause, they Invarlably secure the Insertion, among the excepted 
causes of the charter, exemption from liability for delay In dellverlng cargo 
to the ship bccasloned by 'droughts and floods'; and It Is always understood. 
by ail persons eibgaged in such commerce that the sald drought and flood 
clauses In contracts which the merchants make with foreign buyers, mill 
men, timber hewers, and shipowners relate to the same droughts and floods, 
and are intended to protect ail persons participating in such commerce from 
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liability for time lost In getting timber down the rlvers and strearas 
by reason of excessive or Insufflcient rains to whieh the States borderlng on 
the sald Gulf are subject, and against the conséquences of whlfh it bas 
for years been customary- and necessary to guard ail who make contracts 
for delivery of timber and lumber at stated times, and such clause Is in- 
serted solely for protection against delays on account of too much or too lit- 
tle water In the rlvers and streams aforesaid. ïhat the charter parties 
made for ships to carry timber and lumber from tlie Gulf ports are liuovvn as 
'timber charters,' and hâve spécial provisions peculiar to the timber trade, 
and to meet the contingencies and exigencies thereof, among which Is the 
clause exemptlng the charterer from liability for delay in dellverlng cargo 
occasioned by drought and floods; and what bas above been, In this para- 
graph, set forth, constituted the custom of the business of the ports afore- 
said, of which business charterers and shlpowners constitute the center." 

Libelant excepted to the part of the answer above stated "as be- 
ing imperfect and insufficient so far as the same sets up said droughts 
in said river as an excuse for faihire to supply said cargo, and shows 
that the same sets up no sufïicient excuse for said defaults of re- 
spondents." The trial judge sustained the exceptions, with leave to 
the respondents to amend. Later the respondents amended, and the 
judge sustained libelant's further exception to the amended answer. 
Thereafter the controversy on the hearing was narrowed to four 
points : First, whether there was any, and how much, unreasonable 
delay in taking ballast from alongside of the ship ; second, what, if 
any, days were lost by storms preventing delivery to the port of load- 
ing berth at Ship Island; third, assuming the vessel to hâve been 
detained more than lo days over and above thèse lay days, whether 
libelant was entitled to receive demurrage therefor, or only damages 
as proven; and, fourth, what was the actual damage shown by the 
évidence? On considering thèse issues, the trial judge entered a 
decree responsive to ail the issues, for "ten-days' strict demurrage," 
at $94 per day, amounting to $944, and 29 days' damages, at $38 per 
day, amounting to $1,102; total, $2,046. 

The case is now before us on libelant's appeal and respondents' 
cross appeal, both of whom assign errors. Libelant's assignment 
challenges the conclusion and findings of the trial court: First. In 
not allowing damages against charterers for failure to furnish a 
ballast lighter in reasonable time. Second. In not allowing a greater 
sum against respondents than was adjudged in the decree for demur- 
rage, and damages in the nature of demurrage. In this assignment 
is included the contention that the trial court erred in not allowing 
the stipulated demurrage or damages set out in article 9, for 38 
working days, exclusive of lay days, and for 3 days' delay in not fur- 
nishing the lighter. The respondents assign as error: First. The 
court erred hi sustaining libelant's exception to respondents' original 
and amended answer. Second. The court erred in rendering a de- 
cree in favor of libelant and against respondents in ex:cess of the 
amount which under the évidence should hâve been awarded. This 
assignment seems, in a gênerai way, to challenge the number of days 
for which the trial court allowed damages. Third. "The court 
erred in rendering a decree in favor of libelant against respondents 
in any amount whatsoever, because the exceptions filed by libelant to 
respondents' original answer and amendment thereto were, for the 
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purpose of saîd decrce, true, and, bèing taken as true, presented légal 
défenses entitling- thèm to a decree in said cause." 

The first and second assignments of error by respondents will be 
considered in passing upon the assignments of error by libelant. As 
to the third assignment, we think the trial judge, in sustaining Hbel- 
ant's exception to respondents' answer and its amendaient thereto, 
was abundantly sustained by the authorities. The merit of that 
part of respondents' answer upon which they rely for défense against 
ail liability for nondelivery of the cargo, and which was successfullv 
excepted to by libelant, was fully considered in The India, i C. C. À. 
179, 49 Fed. 82, 2 U. S. App. 92, and in other cases, — notably, in the 
later cases in this court. Sorens«n v. Keyser, 2 C. C. A. 92, 51 Fed. 
30, and Sorensen v. Keyser, 2 C. Ç. A. 650, 52 Fed, 167. In this last 
case similar stipulations to those in the instant suit were under dis- 
cussion. Judge Pardee, in discussing a similar défense to that to 
which the trial judge in this case sustained libelant's exception, said : 

"Thèse facts œake a case similar to that of The India, decided at the 
flrst session of this court, reported in 2 U. S. App. 83, 1 0. C. A. 174, 49 Fed. 
76, In that case, as in this, the charterers contraeted to supply a cargo of 
tlmbér at Ship Island under a charter party contalnlng a clause excludlng 
from thé computatlon of lay days at port of loading 'any time lost by reason 
of quarantine, drought, flood, storms, strikes, flre, or any extraordlnary occur- 
rence beyond the control of the shlppers'; and the charterers contended in 
that case that they were prevented from obtainlng a supply of timber, under 
contracte similar to this involved hère, by the same drought But this court 
decided, In a carefuUy prepared opinion dellvered by Judge Locke, reviewlng 
the case on prlhclple and on authority, that the exclusion claimed could not 
apply to tlme lost by the charterers in falllng to procure and hâve ready at 
the usual place of storage a cargo of timber on account of a di-ought which 
was préva;iUng before the charter of the shlp, and which aflfected the rivera 
flowing thrôugh the country from which cargoes are ordlnarily procured, but 
did not afCect in any way the dellvery of cargoes from the place of storage 
to the shlp. After reargument and re-examinatlon, we adhère to the pria- 
clples declared In the case of The India." 

Libelant claims damages for three days because charterers neglect- 
ed to furnish lighters for ballast removal. On this issue it appears 
that the charter party binds the respondents to furnish the ballast 
lighter for removal of ballast within a reasonable time after de- 
mand. In the record évidence on this issue we find nothing to satisfy 
us that the lighter, which seems to hav€ been furnished at the end of 
six days, was not on hand within a reasonable time, under ail the cir- 
cumstances, and no allowance of damages on this claim should ibe 
allowed. 

Conceding that the assignments of error on the part of the re- 
spondents are spécifie enough to authorize us to inquire into the 
issue as tq the storm days, we think the court correctly found that 
the charterers are entitled to a crédit of two days because of storms 
which prevented the delivery ôf the cargo. 

Aside from the respondents' contention as to the meaning and 
légal eflfect of the words in the last. line of article 9 of the charter 
party, with which contention we cannot agrée, there is but little seri- 
ous différence between counsel on either side as to the number of daya 
for which demurrage, and damages in the nature of demurrages, 
should be allowed against the charterers. But there is much differ- 
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ence between them as to upon what basis the allowance should be 
made. The libelant coiitends that, the lay days for loàding having 
expired, the true rule of compensation of the recovery which libelant 
is entitled to for the further delay occasioned by charterers' default 
in delivering cargo to the Vessel is to give the demurrage explicitly 
named in the charter party; for thus, and not otherwise, hâve the 
parties contracted. The charter party déclares that "demurrage" 
shall be paid for each working day beyond the days allowed for loàd- 
ing and discharging at fourpence per registered ton per day. Libel- 
ant contends that this language is without condition or exception, 
and should be applied in settling the allowances for ail the days to 
ue_ charged against charterers. Respondents contend that, if a 
ship is detained beyond her days of demurrage, prima facie the sum 
allowed as demurrage shall be taken as a measure of compensation. 
This rule is both of fitness and justice, he says, but it is upon the ship- 
owner to show that more damages hâve been sustained, and for the 
freighter to show that there has been less than has been thus com- 
pensated. The district court characterized the lo days mentioned in 
article 9 as strict demurrage days, and allowed for them at the rate 
provided for, — at fourpence per registered ton per day. The trial 
judge was in error, we think, in acting under the rule suggested by 
the counsel for respondents. He concluded the 10 days which he 
called "strict demurrage days" should be charged against the charter- 
ers at fourpence per ton- per day, according to the stipulation in 
article 9, and he proceeded on the testimony of the captain of the 
ship to estimate damages for the 29 days independently of the stipu- 
lation in article 9. The trial judge held that : 

"From the évidence of the captain of the ship can be aseertalned the 
amount of damages the détention caused. He testifies that the vessel would 
make net on the trip $4,374; and we thlnk that libelant is entitled to the 
amount shown by dlvldlng this sum by the number of days it would take 
to make this trip, and multiplying by the number of days lost. The master 
testifies that it would take four or four and a half months ta make this trip. 
At 30 days per month, this would be 135 days; and omltting Sundays, four 
for each month, and two holidays, the 4th of July and the 30th of May, we 
hâve 115 days; and by dividing 4,374 by 115 we hâve $38 as the amount 
lost per day by the ship." 

This multiplied by 29 days amounts to $1,102. 

Conceding that it was permissible for either side to offer évidence 
for the purposes suggested by respondents' counsel, notwithstanding 
the plain meaning of article 9 in the charter party, we do not think 
any reasonably accurate or satisfactory measure can be acquired un- 
der the trial judge's method of adjusting libelant's claim for damages 
for the 28 days which should be charged to the charterers. It may 
be that the trial judge was impressed, as we are, by the hardship im- 
posed on the charterers in allowing such an excessive charge against 
them as $95.93 a day appears, under ail the circumstances, to be, 
and that he was disposed, as we might be, to reduce the amount, if 
the plain provisions in article 9 could be legally construed so as to 
authorize a réduction or the allowance of a smaller sum per day as 
damages. But we think the price to be adjudged against the respon- 
dents is for demurrage, and not damages for every working day for 
which they were at fault in not delivering cargo, and the price itself 
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"is nomjnated in the bond." The demurrage for the 28 working 
days should be fixed at fourpence per registered ton per day, as the 
parties to the charter party hâve plainly stipulated in article 9. It 
foUows that libelant in this case is entitled to recover demurrage at 
fourpence per registered ton per day on 1,182 tons for 38 days. The 
rate for demurrage fixed in the charter party will, in the absence of 
more satisfactory basis for estimating the demurrage, be taken as 
the basis upon which to estimate respondents' liabiUty for the 38 days. 

It is therefore ordered that the decree appealed from be amended 
so as to read : 

This cause havlng been heard on the pleadings and proof s of the respective 
parties, and submltted on briefs of the proctors, It is ordered, adjudged, and 
decreed, that libelant, I. M. Jonasen, recover hereln against the respondents, 
W. S. Keysér and William Rudolph, composlng the flrm of W. S. Keyser & 
Oo., the sum of three thousand six hundred and forty-one and «s/ioo dollars 
<$3,641.68), wlth Interest thereon at six per cent, from the 21st day of July. 
1809, and costs to be taxed, for which let exécution issue. 

And as so amended the same is afïirmed. Ail costs of appeal and 
cross ai)peal to be paid by W. S. Keyser & Co. 



THE GEBTRUDB. 

Qïlstrlct Court, D. Bhode Island. December 27, 1901.) 

No. 1,034. 

ADMIKAMT— FlKDING OF COMMISSIONER— Va^UATION OF VessKL. 

The findtng of a commissloner as to the value of a vessel lost tn 
collision is entitled to great respect, and it wM! net be set j^slde whare 
be acted within the bounds of reasonable judgment and npon conflictlng 
testlmony. 

In Admiralty. On exceptions to commissioner's report. 

Matteson ^ Healy, for libelants. 
Comstock & Gardner, for claimant. 

BROWN, District Judge. At the hearing upon exceptions to the 
commissioner's report ail exceptions were abandoned save those re- 
lating to the finding of the commissioner as to the valuation of the 
vessel at the time of the collision and loss. Upon an examination of 
the évidence, it appears that there was considérable légal évidence to 
support the finding of the commissioner ; and it has not been made to 
appear that his valuation is so manifestly erroneous that it should be 
set aside. On the contrary, there was much conflicting testimony, 
and it is apparent thart the commissioner acted within the bounds of 
reasonable judgment in fixing the valuation of the vessel at the sum 
of $6,000. The conclusions of the commissioner on a question of 
this character are entitled to great respect. The Elton, 31 C. C. A. 
496y 83 Fed. 519, 520; The Cayuga, 8 C. C. A. 188, 59 Fed. 483, 488; 
Callaghan v. Myers, 128 U. S. 617, 666, 9 Sup. Ct. 177, 32 L. Ed. 547 ; 
Kimberly v. Arms, 129 U. S. 512, 524, 525, 9 Sup. Ct. 355, 32 L. Ed. 
764. 

The commissioner's report is affirmed, and a decree may be pre;- 
sented accordingly. 
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TAYLOE V. DECATUR MINERAL & I/AND 00. 
(Circuit Court. N. D. Alabama. N. D. June 10, 1901.) 
No. 236. 

1. Fedebal Courts — Procédure. 

One fédéral judge wUl not revlew the rulings o( anotlier In the same 
court. 

2. Same— JuRisDiCTioN— Value in Controvbrsy. 

In a suit for the dissolution of a corporation and the distribution of 
its assets the amount involved for jnrisdictional puriwses is the value 
of the property to be adminlstered.i 
8, Corporations— Dissolution— .luRisDicTioN of Equitt. 

In the absence of statutory provisions a court of equity bas no jurls- 
dlction to decree the dissolution of a corporation and the distribution 
of its assete among its stockholders at the suit of one or a mlnority of 
such stockholders. 

4. Same— Suit by Stockholdek— Dbmand on Corporation. 

Equity Rule 94 does not apply to a suit by a stockholder for a dissolu- 
tion of the corporation and the distribution of Its assets. 

5. Same— Receivers. 

A court of equity will not appoint a recelver for a corporation at suit 
of mlnority stockholders merely because they are not satlsfied wlth the 
management, nor because of alleged fraud or misconduct of the directors, 
nor on any ground unless in case of pressing necesslty, and where a 
clear rlght Is shown. 

In Equity. On demurrer to amended bill. 

Humes, Sheffey & Speake, for complainant. 
Cooper & Poster, for défendant. 

TOUIvMIN, District Judge. The bill in this case is filed by a 
stockholder in the défendant company on behalf of herself and ail 
others who wish to come in and bear a part of the expense to be in- 
curred in the cause. The primary object of the bill is to wind up the 
défendant company. The prayer is that a receiver be appointed to 
take charge of the property and assets of the défendant, a corpora- 
tion, to collect the debts due it, to sell the property, and to distribute 
the proceeds thereof to the stockholders in the company, and to 
authorize and direct such receiver to redeem certain property sold 
as the property of the défendant under an exécution against it. 
Numerous demurrers are interposed to the original bill and to the 
bill as amended. Such of the demurrers as are filed to the original 
bill, and which were heretofore considered and overruled by Judge 
Swayne, then presiding in this court, are not passed on by me further 
than pro forma to overrule them, as having been ruled on by this 
court. One judge will not review the rulings of another in the same 
court. Oglesby v. Attrill (C. C.) 14 Fed. 215, 4 Woods, 114; 
Reynolds v. Mining Co. (C. C.) 33 Ped. 354. 

My conclusions on the points raised by the demurrers under con- 
sidération are : 

I. That the amount in dispute is sufïicient to give the court juris- 

» Jurlsdlction of circuit courts as determlned by amount In controversy, 
Bee notes to Auer v. Lombard, 19 0. 0. A. 75, and Shoe Oo. t. Roper, 36 O. 
O. A. 459. 

112 F.— 29 
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diction. The simpunt in dispute is the value of the property and as- 
sets of the défendant which the bill seeks to hâve administered by 
the court. (Towle v. Society (C. C.) 60 Fed. 131 ; Putnam v. Carpet 
Co. (C. C.) 79 Fed. 454; Gibson v. Shufeldt, 122 U. S. 27, 7 Sup. Ct. 
1066, 30 L. Ed. 1083; Handley v. Stutz, 137 U. S. 366, 11 Sup. Ct. 
117, M If-, Ed. 706. 

2. That the averments of the bill as amended do net warrant the 
court, without the consent of the majority of the stockholders in the 
corporation, to take its property but of its hands, to assume control 
bî its management, and to wind up its affairs as if it were dissolved. 
A court of equity has, in the absence of statutory power, no juris- 
diction over corporations for the purpose of decreeing^ their dissolu- 
tion and the distribution of their assets among the individual corpo- 
rators at thfe suit of one or a minority of their stockholders. 2 Cook, 
Corp. § 629 ; McGeorge v. Improvement Co. (C. C.) 57 Fed. 269. 
A court of equity has no jurisdiçtion to appoint a receiver and dis- 
solve a solvent corporation on the ground of mismanagement, fraud, 
and the abuse of corporate powers. Ranger v. Cotton Press Co. 
(C. Ç.) 52 Fed. 609; Mason v. Equitable League, "JJ Md. 483, 27 Atl. 
171, 39 Am. St. Rep. 433; Heap v. Manufacturing Co., 97 Mich. 147, 
56 N. W, 349 ; Pratt v. Jewett, 9 Gray, 34, — in which latter case it 
is said, "Although the business was a losing one, and the single per- 
son, holding a majority of the stock, was mismanaging the business, 
a dissolution is denied." "Misconduct of the corporate ofilcers is no 
cause for dissolution at the suit of the minority." Waterbury v. 
Express Co., 50 Barb. 157; Belmont v. Railroad Co., 52 Barb. 637. 
There is no doubt, however, that under spécial circumstances, a 
corporation may be sued in equity by one or more stockholders where 
the commission of fraud ultra vires, or any other kind of illégal con- 
duct by or on the part of the corpora.tion and its offîcers, has caused 
injury to the stockholder's interest. 20 Enc. PI. & Prac. 767 ; Ranger 
v. Cotton Press Co. (C. C.) 52 Fed. 611. "A court of equity will 
enjoin on behalf of the stockholders any improper aliénation or dis- 
position of the property other than for corporate purposes, and will 
restrain the commission of acts which are contrary to law, and tend 
to the destruction of the franchise, as well as the improper manage- 
ment of the business of the corporation, or a wrongful diversion of 
its funds." Wat. Corp. § 319; Rogers v. Railway Co., 33 C. C. A. 
517, 91 Fed. 299. The case of Rogers v. Railway Co., supra, was a 
bill filed by a minority stockholder against the corporation and the 
majority stockholders seeking to set aside and cancel a lease of the 
corporation property alleged to hâve been fraudulently and without 
légal authority made by a majority of the directors, and being detri- 
mental to the interests bf the corporation. The contract was alleged 
to be ultra vires and invalid, and the complaint was that a majority 
of the directors had betrayed their trust by exceeding their corporate 
powers. The case of Young v. Mining Co. (C. C.) 71 Fed. 810, was 
a bill filed by a stockholder against a corporation and directors and 
others to set aside a sale of certain property of the corporation, al- 
leging fraud and conspiracy by the directors in making an unauthor- 
ized transfer of such property. The case of Phosphate Co. v. Brown, 
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20 C. C. A. 428, 74 Fed. 321, was a bill filed by stockholders and 
creditors against an insolvent corporation, charging that its prési- 
dent and a majority of its directors were in collusion, and seeking by 
unlawful methods to control the property of the corporation in their 
interest, and to wreck the company, and praying the appointment of 
a receiver and for an injunction, etc. The court below granted the 
prayer of the bill. An appeal was taken, and the court of appeals 
reversed the case, but in doing so held that equity rule No. 94 had no 
application to the case. This ruhng of the court was the only point 
in the case of interest hère. The case of Land Co. v. Palrn, 113 Ala. 
531, 21 South. 315, 59 Am. St. Rep. 140, was a bill filed by some of the 
stockholders of the company for the removal of members of the 
board of directors, for an injunction to restrain the board from voting 
unreasonable salaries, for an accounting, and for a cancellation of 
notes held by certain ofRcers of the company for such unpaid salaries, 
and for a receiver. None of the cases cited by complainant's counsel 
and referred to above were like the case at bar. The bill in this case 
does not seek to enjoin the corporation and its directors from making 
any illégal or unauthorized contracts, or to enjoin and restrain them 
from carrying out any such contracts already made by them. It 
does not seek to enjoin them from paying unreasonable salaries, or 
from paying the notes alleged to hâve been given by the directors of 
the company for such salaries. It does not seek to set aside and 
cancel any contract made by the company, which is alleged to be 
illégal or unauthorized. It does not seek to cancel the notes given 
for the unpaid salaries complained of. It does not seek an account- 
ing from the corporate management. It does not seek on behalf of 
the stockholders to redeem the property alleged to hâve been sold 
under exécution and for taxes, and to hâve been bought by one Cari 
Gutherz, but the purpose of the bill is to wind up the corporation, 
and to distribute its assets among the stockholders thereof, and to 
appoint a receiver therefor, and, as incidental thereto, to authorize 
such receiver to redeem the property bought by Gutherz as alleged. 
3. Equity rule No. 94 does not apply to this case. But the gênerai 
rule is that a bill filed by a stockhoîder to redress corporate wrongs 
must contain an averment that a demand was made upon the corpo- 
rate agents to bring the suit, and that it had been refused or neg- 
lected. Some of the authorities hold that demand on the directors 
must be made, and on their refusai an appeal should be made to the 
majority stockholders. Cook, Stock, Stockh. & Corp. Law, § 240; 
City of Memphis v. Dean, 8 Wall. 72>> ^9 L. Ed. 326 ; Rogers v. Rail- 
way Co., supra, and authorities therein cited; Allen v. Wilson (C. C.) 
28 Fed. 677; Bill V. Telegraph Co. (C. C.) 16 Fed. 14; Land Co. v. 
Palm, 113 Ala. 531, 21 South. 315, 59 Am. St. Rep. 140. No such 
demand or appeal was made in this case before the suit was brought. 
The bill avers that the circumstances were such that a demand would 
hâve been an idle ceremony. There is a gênerai charge of fraud, 
and of collusion between three of the stockholders owning a majority 
of the stQck, and the directors, who, it is averred, are seeking to 
wreck the corporation; but the only spécifie facts alleged are that 
said three stockholders controUed the élection of the directors; that 
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a brôtlief of one of said stockholders and a brother-in-law of another 
had bought, at sheriff's sale under an exécution, certain property 
of the corporation, which had not been redeemed by the directors ; 
and that $ome five or six years prior to the filing of the bill the di- 
rectors then in office paid or agreed to pay unreasonable and excess- 
ive salaries to the ofRcers of the company, and gave notes for unpaid 
balances due on such salaries, and that said notes are still outstanding 
and unpaid. But there is no allégation that the présent directors 
propose or intend to pay said notes, or that there is any effort being 
made to coUect the same, or that there is any demand of payment of 
them by the parties holding said notes, and the relief sought is not 
appropriate to such a case. The suprême court of Alabama, in the 
case of Lând Co. v. Palm, supra, said: "The fact that three of the 
stockholders of the company controlled the élection of the directors 
does not authorize the légal presumption that the directors would 
refuse to do, their duty when requested by any of the stockholders ; 
and the fact that an appeal to the stockholders would be unavailable 
does not of itself excuse the minority stockholder who seeks to file 
such a bill from appealing to the boàrd of directors before filing the 
bill." Rogers v. Railway Co., supra; Foote v. Mining Co. (C. C.) 
17 Fed. 46, S McCrary, 251 ; Ziegler v. Railroad Co. 22 C. C. A. 
465, 76 Fed. 662; McGeoi-ge v. Improvement Co. (C. C.) 57 Fed. 
262, and authorities therein cited. 

But whether a demand in this case was or was not necessary or 
useless, as I understand the nature and object of the bill, it cannot be 
maintained by the complainant. 

4. That there is no sufïicient ground shown in the bill as amended 
for the appointment or continuance of a receiver. "Dissatisfaction 
by the ttiinority with the management of the majority is not sufficient 
for the appointment of a receiver of the corporation." Fluker v. 
Railway Co., 48_Kan. 577, 30 Pac. 18; 2 Cook, Corp. §§ 740, 741. 
"A court of equity will not appoint a receiver merely because some 
of the stockholders disapprove of the management, nor in a stock- 
holder's suit for fraud of directors." Edison v. Phonograph Co., 
52 N. J. Eq. 620, 29 Atl. 195 ; Investment Co. v. Crawîord (Tex. Civ. 
App.) 45 S. W. 738. The infidelity or misconduct of the managers 
of a corporation afïords no ground for taking away the rights of the 
shareholders who constitute the company either by dissolving it or 
taking away its management and placing it in the hands of a re- 
ceiver. Boone, Corp. § 172, and authorities therein cited. "The 
rule in cases of this kind at the suit of a stockholder is never to re- 
sort to the extrême remedy of taking the property out of the hands 
of the managers chosen and elected by the stockholders, except as 
a last resdrt, and when considered to be absolutely necessary for 
the préservation of the trust fund." United Electric Securities Co. 
v. I,ouisiana Electric Light Co. (C. C.) 68 Fed. 673 ; Rogers v. Rail- 
way Co., supra, and authorities therein cited. The appointment of 
a receiver is an extraordinary remedy, and is only granted in cases 
of absolute necessity. High, Rec. § 639. "Courts of equity, in the 
appointment of receivers, act with extrême caution, and require a 
clear case of right and of pressing necessity to induce their inter- 



PHELPS V. MUTUAL RESERVE FUND LIFE ASS'n. 453 

ference." Kelly v. Railroad Co., 58 Ala. 490; Hughes v. Hatchett, 
55 Ala. 631. I do not think the case presented hère is one of that 
character. 
A decree will be entered in accordance with this opinion. 



PHELPS et al. v. MUTUAL RESERVE FUND LIFE ASS'N. 

(Circuit Coui-t of Appeals, Sixth Circuit. December 3, 1901.) 

No. 955. 

1. JuDGMENT— Collatéral Attack— Want op Juiusdiction over Dépendant. 
Where a défendant appears for tlie purpose of cliallenging tlie jurls- 
dictlon of tlie court, and puts In issue the sufiBciency of tlie service made, 
the décision of the court upon that issue is conclusive, unless reversed 
by some other court havlng power of review; and, where the sufficiency 
and valldity of the service is sustained, the judgment subsequently ren- 
dered in the cause cannot be coUaterally attacked for want of jurisdiction 
over the défendant 

8. Courts— ScoPE and Extent op Jurisdiction— Ancillary Procbedinqs for 
Enporcbmbnt op Judgment. 

The jurisdiction of a court of record, once acquired in a cause by the 
service of process, is not exhausted by the rendltion of judgment therein, 
but continues until such judgment is satlsfied, and includes the power 
to issue ail proper process and to take ail proper proceedings for Its 
enforcement. 

8. Same. 

A State court rendered judgment against a nonresident Insurance Com- 
pany, having acquired jurisdiction by the service of process on de- 
fendant's agent within the state. An ^ecution having been retumed 
nulla bona, plaintiff filed a pleading setting up that défendant had a 
number of policy holders within the state from whom premiums or 
dues were payable at certain intervais, and that for the purpose of pre- 
venting the service of process upon it, and of removing its property 
from the reach of the courts of the state, it had canceled the authorlty 
of ail its agents in the state, and directed its policy holders to remit 
the payments due from them to its gênerai office; and the pleading 
prayed the appointment of a receiver to impound such payments to be 
applied on plaintifï's judgment. Ueld, that the fillng of such pleading 
was not the institution of a new and separate action, requiring the 
service of a summons on the défendant, but a proceeding ancillary to the 
judgment, and for its enforcement, which the court had power to enter- 
tain by virtue of its previously acquired jurisdiction over the subject- 
matter and of the parties. 

4. Same — Appointment op Receiver — Necessity op Notice. 

While it is the gênerai rule that, even after judgment, the appoint- 
ment of a receiver should not be made wlthout notice to défendant, the 
rule is not so inflexible as to prevent the court from proceeding where 
the défendant bas rendered it impossible to give légal notice; and where 
such receiver is sought In aid of the enforcement of the judgment, the 
court has jurisdiction by virtue of the process originally served to déter- 
mine whether further notice is necessary to the granting of the supple- 
mental relief asked, and its décision thereon, whether based upon its 
gênerai powers as a court having both common law and equity juris- 
diction, or upon a state statute, cannot be coUaterally attacked. 

5. FEDERAL Courts — Enjoining Proceedings in Statb Court — Allgged 

Want op Jurisdiction op Statb Court. 

Under Rev. St. § 720, provlding that, except when authorized by a 
bankruptcy law, "the writ of injunction shall not be granted by any 
court of the United States to stay proceedings in any court of a state," 
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.a fédéral court Is not autho^l^ed to enjoln a recelver, appointe^ by a 
stttte court havlug eoncurrebt jurisdictlon of the subject-matter, from 
acting under such appointment, where no prlority of jurlsdietlon by the 
fédéral court Is clalmed, on the ground that the state court was without 
jurlsdictlon to make the appointment; nor is It materlal that the state 
court had, through Its recelver, obtained only constructive, but not tHe 
actual, possession of the property.i 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Kentucky. 
For opinion below, sçe 103 Fed. 515. 

This is an appeal from a decree continuing an interlocutory injunction. 
ïhe case Is briefly this: The appellee, the Mutual Keserve Fund Life As- 
sociation, is a corporation organized under the laws of the state of New 
York. For many years It soliclted insurance in the state of Kentucky, 
havlng complled -with the law of that state in respect of the conditions upon 
■which forelgn Insurance companies are permltted to do business in the 
state. As preliminary to being Ileensed, Its board of directors passed a réso- 
lution consentlng that service of process in suits brought against it in Ken- 
tucky might be made upon the Insurance commissioner of the state, and 
that such service should be a valld service upon the association. October 
10, 1899, the Kentucky insurance commissioner revoked ail authority there- 
tofore granted by his department, and ail licenses granted to Its agents to 
do business within the state. In this situation of thlngs, suit was brought 
against the association, in the Jefferson circuit court, one of the courts of 
the state of Kentucky havlng both eommon law and equity jui'lsdlction, by 
James S. Fhelps, one of the appellants. Phelps had for many years been 
a member of the association, and held a policy of llfe insurance therein. 
He clalmed that the company had, without hls consent, vlolated the terms 
and conditions of its contract with him, and, in efdect, had annulled and 
canceled its àgreement with him, by the imposition of new and illégal 
arbitrary conditions. He therefore sued to recover back the dues, premiums, 
and assessments paid by him' theretofore, aggregating ?1,994.20. Process 
Issued against the said association, which was returned served upon the 
Insurance commissioner of the state of Kentucky and upon one Ben Frese, 
who was described in the return as "the managing agent and chlef oflicer 
and agent of the Mutual Reserve Fund Life Association found in this 
county." The association appeared specially, and solely for the purpose 
of challenglng the sufflciéhcy of this service of the writ of summons, and 
moved to quash the return. Upon this motion évidence was heard, involvlng 
the character of the ageney of B. FrèSe, as well as the sufficiency of the 
service upon the state inisurance colnmissloner after revocation of the com- 
pany's lleense to do business wlthln the state. Upon the évidence and ex- 
hlbits, the circuit judge made a findlng of f act and law which was, in 
substance: First, that the resolution of the board of directors of the asso- 
ciation, consentlng that service upon the Kentucky insurance commissioner 
of process Issuing In any suit pending or which might be brought in the 
courts of the state should be a valld service, had never been revoked or 
canceled, and lihat the service of process In this suit upon the said com- 
missioner was a good and valld service; second, that Ben Frese, at the 
tlme of service upon him, "was the local treasurer of the défendant asso- 
ciation in Jefferson county, and as such was an agent of the company upon 
whom summons might be sOrved." The motion to quash was accordlngly 
overruled. The défendant decllned to plead further, and judgment by de- 
fault was rendered for the sum of $1,994, with interest on the varions items 
from date of each payment, respectlvely. This judgment for the principal 
sum and , interest aggregated $2,360. Execution issued which was returned 
"No property found." Thereupon the plaintiff In the said judgment by 
leave of court flled In the said Jefferson circuit court, aud in the same case, 

1 Fédéral courts enjoinlng proceedings In state courts, see notes to Garner 
r. Bank, 16 a C. A. 90, and Trust Co. v. Grantham, 27 G. C. A. 575. 
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a pleadlng styled an "Amended and Supplemental Pétition." In thîs he set 
ont the fact o( his sald judgment, and that exécution had been duly retumed 
"No property found," and that his said judgment was whally unpald. It 
was then in substance aveiTed: ïhat the said association, at the time its 
license to do business in the state had been wlthdrawn, had a great number 
of pollcy holders in the state, whlch pollcles were a large source of income 
to the association, and that it had eontinued to do business within the state 
by coUectlng dues, ppemlums, and assessments upon its said exlsting con- 
traets, and that at stated times dues, premlums, and assessments became 
due from said Kentucliy pollcy holders, whlch the company regularly de- 
manded and recelved as a condition of keeplng in force its sald contracts. 
It was also averred that prlor to December, 1899, such pollcy holders had 
pald ail dues, premlums, and assessments to local collectors and treasurers, 
who were appointed at différent places wlthln the state for the purpose 
of receiving such dues, premlums, and assessments accrulng to the asso- 
ciation, but that since December, 1899, the authority of ail such collectors 
and treasurers had been revoked, and the company's debtors and pollcy 
holders notified and required to fonvard ail such dues, premlums, and 
assessments directly to the home office of the association, in New ïork. 
Thls method of dolng business, the pétition averred, was adopted for the 
purpose of evading the service of process wlthln the state, whlle so still 
carrylng on business In the state, and for the fraudulent purpose of remov- 
ing its assets out of the state to évade the process of the law and the 
payment of local ereditors. and partlcularly wlth the intent of preventing 
thls plalntiff In the collection and realization of the amount due upon his 
said judgment. The prayer of the pétition was in thèse words: "Where- 
fore, the plalntiff prays for a decree in ald of and in the enforcement of the 
judgment heretofore rendered in thls court, and to thls end plalntiff prays that 
a gênerai attachment Issue agalnst the property of the défendant, the Mutual 
Réserve Fund Life Association; that the défendant and ail persons now or 
heretofore connected wlth sald défendant be required to appear before 
the eommlssloner of thls court, and disclose any money, choses in action, 
équitable or légal interest, and ail other property to whlch the défendant 
Is entitled to or to whlch it has an Interest; or, if it seems best to the 
court, the plalntiff prays that a receiver be appointed to take charge of 
the business, assets, and ail other property of every klnd and description 
whlch the défendant has In Kentucky or may hereafter obtain in this state; 
that ail revenues and incomes accrulng to the défendant from pollcy holders 
and other debtors be ordered paid to said receiver; and that so much as 
may be necessary of any money or property belonging to the défendant as 
may by any order or process come within the jurisdictlon of this court be 
employed to the settlement and satisfaction of the judgment whlch the 
plaintlffi holds agalnst the défendant, as set forth and mentloned herein. 
Plalntiff prays for his costs In thls action, and for ail other relief, gênerai, 
équitable, and spécial." The final judgment in favor of sald James S. 
Phelps was rendered May 19, 1900. This amended or supplemental pétition 
was flled August 4, 1900, and on the same day the sald Jefferson circuit 
court made an order, entitled as In the original suit, directing that the 
pétition be flled and the action transferred to the equlty docket By the 
same order the court appointed the appellant, the Fidelity Trust & Safety 
Vault Company, receiver for the Mutual Réserve Fund Life Association in 
Kentucky, and directed it to "collect and recelve ail moneys, debts, things 
in action, and crédits now owing to or hereafter to accrue to the said 
Mutual Eeserve Fund Life Association In Kentucky"; that the sald receivers 
"shall take Into possession ail the revenue and ineome whlch has acerued 
or may accrue to the défendant from its business in thls state and policy 
holders." It was further ordered that "ail persons Insured In said associa- 
tion and ail other debtors of said association In Kentucky are now specifically 
ordered and directed to pay to the receiver herein appointed ail dues, 
premlums, assessments, and whatever else of value may now be or hereafter 
become owlng or due to the said défendant association." The receiver was 
autborlzed to employ counsel and to brlng and défend ail suits necessary 
to recover the assets of the association, and ail persons were enjolned 



456 112 FEDERAL REPORTER. 

from interter?ng -wlth hlm ta the custp^y, management, and control of the 
assîsts and rltfîits "hereby Impounded and placed in the hands of said re- 
ceiver," who^as dlrected to hold the same for the satisfaction of the judg- 
nient of sald petitioher, Phelps, and of the costs and expenses of the re- 
ceivership. : It was dlrected that "when such judgment shall be paid, and 
such costs and expenses liquidated, thé receivership proTided for herein shall 
terminate." The receiver was further dlrected to make report from time to 
time of ail hls. acts and proceedings. The receiver quallfled on the same 
day by glvlng the bond requh:ed by the court On August 22d, foUowing, 
the said Slutual Reserve Fund Life Association, appearing for the sole pur- 
pose of flllu^ a pétition for the removàl 6f sald action, dld file a pétition 
praying the removal of said proceedlng, whlch was described "as an 
équitable action apparently based or sought to be malntalned upon the 
Btatutory authority of section 439 of the Code of Practlce in Civil Cases, 
based upon a return" of nuUa bona, etc. It "was averred that the amount 
In controversy esceeded $2,000, being $2,360, with interest from May 18, 
1900; that the petltloner was a corporation of the state of New York; and 
that thé plalntlfC in sald proceedlng waa a citizen and Inhabitant of the 
state of Kentùcky. Bond, condltloned as required by law, was tendered. 
The application to remove was denled. Thereupon the sald Mutual Reserve 
Fuûd Llfé Association, for brevlty horeafter called the "Association," flled 
the présent blll In the circuit court below, the sald James S. Phelps, plalntlfC 
In sald judgment, and the Fldelity Trust & Safety Vault Company, a cor- 
poration of the state of Kentucky, belng sole défendants. The averments 
of thls blll were substantlally the facts already stated, and need not be 
repeated. A duly-certlfied transcript of ail the proceedings In the JefCerson 
circuit court was made an exhibit to sald blll. It was further averred that 
said receiver so appolnted had caused to be Issued to ail of the holders of 
policles resldlng in Kentucky notice of hls appolntment and of the order 
of the court requirlng àll dues, premlums, and assessments to be paid to 
hlm, and warnlng them that payments thereafter to the association would 
be Ineffectuai In respect to dues then or thereafter accruing. The judgment 
in f avor of Phelps was asserted as mill and void, for want of due notice 
and service of valid process. It was further averred that no notice of any 
klnd or character had been glven of the flling of the "amended and sup- 
plemental pétition," under whlch a receiver had been appolnted. This, it 
was averred, was a proceedlng wlthout due process of law, and in violation 
of the provisions of the fourteenth amendment. The object of the bill le 
fully shown by Its prayer, whlch was as follows: "Your orator prays the 
aid of thls honorable court, and that It may please your honors to grant 
unto your orator a writ of injunctlon commandlng the said défendants, and 
each of them, and ail persons claiming to act under their authority, or the 
authority, direction, or control of either of them, to absolutely desist and 
refrain from taking possession of or In any wise Interfering with any of 
the assets or estate of your orator In the state of Kentucky, and from col- 
leeting or reoelvlng any moneys, thlngs In action, crédits, income, or revenues 
now owing to or hereafter to accrue to your orator, and esi>ecially the dues, 
premlums, and assessments payable to your orator by its members by 
virtue of the terms of their certificates of membershlp, and from taking or 
instltuting any action or other proceedings against said members, or any 
of them, to collect or reallze such dues, premlums, or assessments, or to 
prevent them, or any of them, from paying over to your orator, according to 
the stipulations and provisions of their certificates of membershlp, ail dues, 
premlums, and assessments payable according to the ténor thereof, untll 
otherwlse ordered by your honors, and that upon final hearing the injunctlon 
herein prayed be made perpétuai." After notice and argument by counsel, 
the court below granted an Interlocutory injunctlon lu thèse words: "The 
défendants, James S. Phelps and the Fldelity Trust & Safety Vault Company, 
and ail Its offlcers and agents, are severally hereby enjoined and restralned 
from colleçting or attempting to collect, and from reducing or attemptlng 
to reduce to possession, and from In any wise Interfering with or claiming, 
any of the revenue or income of the complalnant derlved from any of the 
dues, assessments, mortuary calls, or premlums whlch hâve accrued or 
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Tvhich may accrue or be made upon any of the certfficates of membership 
or polieies of life Insurance issued by complalnant to any person or persons 
•whatsoever; but the défendant James f. Phelps Is left at full liberty to 
proceed otberwise to enforce against acy other property or assets of the 
complainant any judgment he may hâve against the complalnant by ail 
lawful vrtits or processes as he may be advlsed." A motion to discharge 
this Injunction was subsequently made and overruled, and from tbis order 
continuing thls Injunction thls appeal has been prayed. 

Zack. Phelps and Benjamin F. Washer, for appellants. 
George Burnham, Jr., and Sewell T. Tyng (Pirtle & Trabue, of 
counsel), for appellee. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

I. The judgment in favor of appellant James S. Phelps, and against 
the appellee, the Mutual Reserve Fund Life Association, has been 
àssailed because it is said that the Jefferson county circuit court did 
not obtain jurisdiction by the service of process upon Ben Frese 
as a local agent, or by the service upon the Kentucky commissioner 
of insurance. But the association appeared in the Jefferson court 
for the very purpose of putting in issue the sufficiency of that service. 
The détermination of the issue thus made up involved questions of 
law and fact. The judgment of the state court contains thèse reci- 
tations : 

"This action having heretofore been submitted upon a motion to quash 
the service of process, upon vyhich motion the court made the foUowing find- 
ings of law and faets, whlch are incorporated In and made a part of this 
.ludgment to wit: Ifirst. TJpon proof induced by affidavits, the court was 
and is of the opinion that Ben Frese at the time of service of summons 
upon him in this action was the local treasurer of the défendant association 
In TTefferson county, Kentucky, and as such was an agent of the company 
upon whom summons might be served, and the défendant association thereby 
brought before the court. By the summons herein upon the said Ben Frese, 
the défendant association was brought before this court in this action, and 
the jurisdiction of this court to grant the relief prayed for in the pétition 
became vested. Second. It appearing, from proof induced by aflSdavits, that 
the défendant association did, by resolution of its board of directors adopted 
prior to the service of summons in this action, consent that service of process 
upon commissioner of insurance of this state, in any action brought or 
pending in this state, should and shall be a valld service upon said de- 
fendant association, and it further appearing to the court that the authority 
and power to receive service of process thus vested in the commissioner 
of insurance of Kentucky has never been revoked, canceled, or annulled, 
this court held and now holds that the summons served upon the commis- 
sioner of insurance of Kentucky in this action was a valid and sufficient 
service, and operated to bring the défendant association before the court, 
and subject said défendant association to the jurisdiction and decrees of 
this court in this action. This action having now been regularly set at raies 
and called by the court, and the necessary time for answer having elapsed 
without any action being taken by the défendant, the cause was regularly 
submitted for judgment. The court being advised by the uncontroverted 
allégations of the pétition that the prayer of said pétition should be granted, 
it is therefore ordered and adjudged that the plaintifC recover of the de- 
fendant the sum of nineteen hundred and ninety-four dollars ($1,994), with 
interest on the varions amounts going to make up said sum from the dates 
of the payments of such varions amounts to the défendant association, as 
shown by the itemized statement and account filed with the pétition, amount- 
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Ing In ail to twenty-three hwpdred and slxty dollars ($2,360), wlth interest 
(rom tais date, May, 19, Ï900, and tliat plalntiff further recover of défendant 
hls cpsts, in this action expended, for ail of whlch debt, Interest, and costs 
the plaintlfC inay bave immédiate exécution." 

Having appeared for the purpose of challenging the jurisdiction of 
the court, the décision of the court upon that issue is conclusive, 
until annulled or revérsed by some court having jurisdiction to revise 
and correct errûr. However erroneous the conclusions of the Jeiïer- 
son circuit court may hàVe been, and we intimate nothing in that 
respect, its judgment is certainly not void, and in a proceeding of 
this kind we must accept it as a valid and légal judgment ; for neither 
the circuit court nor this court hâve any character of appellate or 
revisory jurisdiction over that court. The question is not one of 
waiver of personal jurisdiction by an appearance solely for the pur- 
pose of contesting that jurisdiction, but of the efïect and force, in a 
collatéral attack, of a judgment upon an issue involving the jurisdic- 
tion of the court over the person of a défendant, to which issue the 
présent appellant was a party. The court below was therefore right 
in assuming the validity of the judgment, which was the foundation 
for the subséquent proceedings which led to the injùnction hère in- 
volved. 

2. We are unable to agrée with the opinion of the court below that 
the jurisdiction of the state circuit court was exhausted by the rendi- 
tion of its judgment. The power to render that judgment included 
the power to issue ail proper process to enforce its payment. The 
jurisdiction of the court over the cpntroversy and over the parties, 
acquired in the primary case by service of process, continued until 
its judgment should be satisfied. This is a well-settled rule in respect 
to the jurisdiction of courts of record. Wayman v. Southard, lo 
Wheat. I, 22, 6 L. Ed. 253; Riggs v. Johnson Co., 6 Wall. 166, 187, 
197, 18 L. Ed 768,- Covell v. Heyman, m U. S. 176, 183, 4 Sup. Ct. 
355, 28 L. Ed. 390; Railroad Co. v. Gomila, 132 U. S. 478, 483, 10 
Sup. Ct. 155, 33 L. Ed. 400. Riggs V. Johnson Co., cited above, is 
much in point. In that case a judgment had been rendered against 
Johnson county upon bonds. An exécution was returned unsatisfied. 
The plaintifif then applied for a writ of mandamus to compel the levy 
of a tax under a law in force when the bonds were issued. The of- 
ficiais against whom the writ was directed rephed that prior to the 
application for the writ of mandamus they had been enjoined by a 
state court from making any levy. This raised a question as to 
which of the two courts should be obeyed, and the décision was made 
to turn upon priority of jurisdiction over the controversy. In respect 
to the power of the circuit court to issue a writ of mandamus after 
jiidgment, and in aid of its enforcement, the court said : 

"Jurisdiction Is defined to be the po-wer to hear and détermine tbe subject- 
matter In controversy in the suit before the court, and the rule is universal 
that, if the power is conferred to render the judgment or enter the decree, 
it a]io Includep the power fo issue proper process to enforce such judgment 
or decree. Express deterttiinatioh of this court is that the jurisdiction of 
a court is npt exhausted by the rendition of the judgment, but continues 
until that judgment shall be satisfied. Consequentiy a writ of error wiU lie 
when a party is ag^rléved In the foundation, proceedings, Judgment, or execu- 
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tion of a suit In a court of record. Proeess subséquent to Judgment Is aa 
essential to jurisdiction as proeess antécédent to judgment, else the judlcial 
power would be incomplète and entirely inadéquate to the purposes for which, 
it was conferred by the constitution." 

In answer to the argument that the state court had first obtained 
possession of the controversy by issuing its injunction before appli- 
cation made for the writ of mandamus, the court said : 

"TJnless it be held that the application of the plaintiff for the writ Is a 
new suit, it is quite clear the proposition is wholly untenable. Theory of the 
plaintiff is that the writ of mandamus, in a case like the présent, is a writ 
in aid of jurisdiction which has preyiously attached, and that in such cases 
it is a proeess ancillary to the judgment, and is the proper substitute for the 
ordinary proeess of exécution to enforce the payment of the same, as pro- 
vided in the contraet. Grant that such is the nature and eharaeter of the 
writ as applied in such a ease, and it is clear that the propositiou of the 
défendant must utterly fail, as in that view there can be no eonflict of 
jurisdiction, because it has already appeared that a state court cannot enjoin 
the proeess or proceedings of a circuit court. Complète jurisdiction of the 
case, which resulted in the judgment, is conceded; and if it be true that the 
writ of mandamus is a remedy ancillary to the judgment, and is the proper 
proeess to enforce the payment of the same, then there is an end of the 
argument, as it cannot be contended that a state court can enjoin any such 
proeess of a fédéral court." 

In conclusion, the court held that the circuit court had not lost 
jurisdiction by the rendition of the primary judgment, and that the 
writ of mandamus was a writ ancillary to the judgment, and not a 
new suit, but proper proeess to enforce satisfaction of its primary 
judgment. 

In the instance before us, the state court had acquired juris- 
diction over the association by service of proeess upon its duly con- 
stituted agents. An exécution had been returned "No property 
found." The court by a sworn pétition was then advised that this 
nonresident judgment debtor had no property subject to exécution, 
but that it was in the receipt at stated times of dues and premiums 
upon existing contracts of insurance, and that it had revoked the 
authority of ail of its agents and collectors within the state, and was 
requiring ail such accruing dues to be remitted directly to its home 
office by the policy holders themselves, and that this method of 
conducting its business in the state had been resorted to for the 
purpose of removing its assets beyond the jurisdiction of the state. 
In this situation, the court was asked to impound and sequester thèse 
choses in action, through means of a receiver, that they might be ap- 
plied to the payment of this judgment. Manifestly, the action of the 
court in impounding property of the judgment debtor which could 
not be reached by exécution was action auxiliary to the primary 
suit. The proceeding was not in any sensé a new suit or a separate 
action. That which the court was asked to do, and that which the 
court did do, was to take a step in aid of the satisfaction of its judg- 
ment ; and this it did as a proceeding ancillary to the judgment, and 
by virtue of its previously acquired jurisdiction over the subject-mat- 
ter of the controversy and of the parties. Instead of ordering an 
alias fi. fa., or an attachment, it appointed a receiver, and directed 
him to take possession of the choses in action which apparently con- 
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stituted the only property of the debtor within ihe jurîsdiction. This 
appointment was made without other than constructive notice. How, 
otherwise, could it be, if the averments of the supplemental pétition 
were true? Was the court powerless because the judgment debtor 
was a foreign corporation, unrepreaented by agents, and having no 
property subject to exécution? 

As we are advised by an opinion subsequently filed by the very 
learned judge of the state court, that court regarded a summons upon 
this supplemental proceeding as wholly unnecessary, because no new 
cause of action was presented therein, and because the judgment 
debtor was charged with constructive notice of ail steps taken in the 
case after the original service in the primary action. Aside from 
any question of the sufïiciency of constructive notice where, in the 
same case, a receiver is applied for, after judgment and a return of 
nuUa bona, as a substitute for an alias exécution, or an attachment, 
or other proper writ of process, we are not prepared to say that, if 
such a supplemental matter be regarded as a new suit or action, the 
constitutional requirement of due process is infringed if a receiver 
be appointed before notice. Doubtless the gênerai rule is that, even 
after judgment, applications for appointment of a receiver should not 
be entertained without notice. Beach, Eq. Prac. § 730, and cases 
cited. "But," says the author, "the rule requiring notice is not so 
inflexible as to prevent the court from proceeding in cases where it 
is impracticable to give légal notice, as in the case of absconding 
or nonresident défendants, or in case of great emergency demanding 
■the immédiate interférence of the court." 

The ground upon which the court below proceeded was that there 
was no such vitality remaining in the primary suit as to justify any 
kind of supplementary proceeding. To quote the figurative, yet 
forcible, language of Judge jEvans, "the whole so-called supplemental 
proceeding was an attempt to graft a living branch upon a dead 
stalk." For this reason, said the judge, "the filing of the supple- 
mental pétition and the action of the court appointing a receiver 
thereupon will be treated as nullities." The metaphor, as we hâve 
already seen, is not apt. The jurîsdiction of the state court had not 
been exhausted by the rendition of its judgment ; for, under well- 
settled rules of gênerai jurisprudence, it continued for the purpose 
of enforcing satisfaction of that judgment. 

We hâve not been cited to any décisions of the highest court of 
Kentucky, nor to any statutory provision, which conflicts with the 
view which Jtidge Toney, of the Jefïerson circuit court, took as to 
the anciUary powers of his court. Counsel for appellees hâve cited 
two décisions as supporting the view of the court below. They are 
Brown v. Vancleave, 8^ Ky. 381, 6 S. W. 25, and Meadows v. Goff, 
90 Ky. 540, 14 S. W. 535. 

Brown v. Vancleave was a proceeding by attachment against a 
nonresident copartnership, of which it was averred Brown was a 
member. The property attàched was shares of stock belonging to 
Brown. Brown appeàred and denied that he was a member of the 
firm which had made the notes in suit. This issue was found in 
Brown's favor; but the court held him liable for a part of the debt in 
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suit, because incurred at a time when he was a meraber of the firm 
sued. Judgment went against Brown accordingly. It was further 
ordered that, unless he paid into court within lO days an amount suf- 
ficient to pay this judgment and costs, the attached shares should be 
sold. Brown complied, and paid in the sum necessary to satisfy the 
judgment against hiini. On the day he did this, the plaintifï filed an 
amended pleading, in which he sought to subject Brown's attached 
shares to the satisfaction of that part of the debt in suit for which 
Brown had been held not liable, upon the ground that Brown had per- 
mitted the firm of which he was not a member to pledge the attached 
shares for the payment of the firm's debts. The object was to taclc 
this new cause of action onto the old suit, already decided, and thus 
hold on to the attached property. The Kentucky court of appeals 
held that this could not be done, as the rights of the parties had been 
litigated to a final judgment. The court, among other things, said : 

"After a final judgroert had been reached, and after it had been dis- 
charged according to the term prescribed by the court, the appellee filed 
an amended. pétition, In which he set up a new and distinct cause of actloa 
against the appellant. The cause of action t}ius set up was not designed to 
ald in efCectuatlng the judgment already rendered, for that judgment had 
been satisfled; but it was designed to subject the appellant's property to the 
payment of the remalning iwrtion of the two notes, for the payment of 
which he, according to the judgment of the court, was not bound. * * • 
It is thus seen that the amendment proposed. a new and distinct cause of 
action, and for that reason alone the amendment should hâve been rejected." 

Meadows v. Gofï is to the same efïect. After a judgment in an 
action of ejectment, a stranger asked leave to appear and be made a 
party défendant, upon the ground that the land belonged to her, and 
not her husband, who had been sole défendant. The court held 
she came too late. 

We see nothing in either of thèse cases which militâtes against 
the procédure of the state court in the proceedings instituted there in 
aid of the satisfaction of its judgment. The label affixed to the péti- 
tion praying an attachment or the appointment of a receiver is of 
no conciusive significance. The relief sought should détermine its 
nature. It was not thereby sought to amend the original pétition, 
nor to tack onto the original cause of action a new and distinct suit, 
as in Brown v. Vancleave, cited above. The relief was plainly in 
aid of the judgment already rendered, differing in kind only from an 
alias exécution, a writ of attachment, or a writ of mandamus. A re- 
ceiver was sought as a means of impounding property of the judg- 
ment debtor and applying it to the satisfaction of the judgment ren- 
dered. The appointment of a receiver was neither more nor less than 
the seizure of the judgment debtor's property for the satisfaction of 
the judgment of the court by an équitable attachment. 

Aside from the gênerai equity powers of the Jefïerson circuit court, 
imder which a receiver might be appointed under circumstances au- 
thorizing such action by a court proceeding according to the usual 
course of a court of equity, there was a statute which expressly grant- 
ed power to appoint a receiver "on motion of any party to an action" 
who brings himself within the terms of that law. Section 298, 
Rev. Codes Ky. (ÇarroU, 1900), reads as foUows : 
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"On ttie motion, ofaûyparty to an action who shows that te bas, or 
probably has, a rlghtta, a lien upon, or an interest In, any property or fund, 
the rlght to whlch is Jnvolved in the action, and that the property or fund 
is in danger o£ being lost, removed or materially injured, the court, or the 
judge thereof, duriiig racation, may appoint a recéiver to taiie charge of 
the property or fund durlng the pendency of the action, and may order and 
coerce the delivery of it to hlm. The order of a court, or of the judge 
thereof, appointing or refusing to appoint a recéiver, shall be deemed a 
final order fôr thepurpose of an appeal to the court of appeals: provided, 
that such order shall Bot be superseded." 

Sections 439 and 441 of the same Codes read as follows : 

"After an exécution of flerl facias, dlrected to the county in which the 
judgment was rendered, or to the county of the défendants résidence, is 
returned by the proper offlcer, either as to the whole or part thereof, in 
substance, no property found to satisfy the same, the plalntiff in the exécu- 
tion may Instltute an équitable action forthe discovery of any money, chose 
in action, équitable or légal interest, and ail other property to which the 
défendant is entitled, and for subjecting the same to the satisfaction of the 
judgment; and, in such actions, persons Indebted to the défendant, or hold- 
ing money or property in which he has an Interest, or holding évidences or 
securities for the same, may be also made défendants." 

"In such action the plalntiff jfaay hâve an attachment against the property 
of the défendant in the exécution, similar to the gênerai attachments pro- 
vided for in ehapter three, of tltle eight, wlthout either the afildavit or bond 
thereln requlred." 

Having, as we conclude, already acquired jurisdiction over the de- 
fendant, by process duly served in the original suit, the ruling of the 
learned judge of the state court was, in efifect, that the law of Ken- 
tucky did not require that a new subpœna should issue before he 
could, in aid of the enforcement of the judgment rendered, act upon 
an application for a recéiver, and that, the défendant being already 
before the court under primary process, no further notice was neces- 
sary as a condition to the seizure of its property to compel satisfac- 
tion of its judgment. It may be that in this ruling that court erred ; 
but we are not content to so décide in the absence of some statute 
more explicitly requiring such new summons or other notice, or 
some décision of the suprême court of Kentucky in confiict with the 
décision as to the law of Kentucky made in the very case now under 
examination. 

Whether the décision of Judge Toney was rested upon the gênerai 
powers of a court of record having gênerai law and equity jurisdic- 
tion, or was based upon the interprétation of sections 298 or 439, it 
was the décision of a court whose jurisdiction had not been exhausted 
by the rendition of its judgment, but continued until it should be 
satisfied for the purpose of the issuance of ail proper writs or process 
in aid of its enforcement. Having jurisdiction through the service 
of the primary summons, everything subsequently donc within the 
gênerai sphère of its power to compel the satisfaction of its judgment 
should be held as conclusive, when collaterally assailed in the courts 
of another jurisdiction, unless it is impeached for fraud. If the court 
erred in its construction of thé statute or in the exercise of its powers 
by appointing a recéiver without notice, the remedy was by season- 
able proceedings in error. Gornett v. Williams, 20 Wall. 226, 250, 
22 L. Ed. 254; Laing v. Rigney, 160 U. S. 531, 542, 16 Sup. Ct. 366, 
40 L. Ed. 525. 
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In Elder V. Mining Co., 7 C. C. A. 354, 58 Fed. 536, the court of 
appeals for the Eighth circuit, speaking by Circuit Judge Caldwell, 

said : 

"The court had jurisdiction of the parties and thé subject-matter, and It 
had the power, and it was its duty, to hear and décide every question o£ 
fact and law that arose in the progress of the case, untll it was flnally dis- 
posed of. It was its duty to inquire and décide whether the requlrements 
of the practice act, in the particular mentioned, had been observed. The 
presumption is that it did inquire, and that it decided the question rightly; 
and this presumption is of conclusive force as against a collatéral attack 
upon the jùdgment. But, if this or any other question of law or fact which 
arose in the progress of the case was erroneously decided, the jurisdlction 
of the court and the validlty of its jùdgment would not be affected thereby. 
An erroneous décision does not devest a court of its jurisdiction over the case. 
EUiott V. Peirsol, 1 Pet. 328, 340, 7 L. Ed. 164. If It commits errors, they 
can only be corrected by appropria te appellate procédure in a court which 
by law can revlew the décision. Bronson v. Schulten, 104 V. S. 410, 26 L. 
EM. 997. But neither this court nor the circuit court is Invested with ap- 
pellate or supervlsory jurisdlction over the state courts, nor can either 
reverse, vacate, or modify their jùdgment, in cases in which they had juris- 
diction of the parties and the subject-matter. Eandall v. Howard, 2 Black, 
585, 17 L. Ed. 269; Nougue v. Oapp, 101 U. S. 551, 25 L. Ed. 1026; Central 
Trust Co. V. St. Louis, A. & T. By. Co. (C. C.) 40 Fed. 426. The jùdgment 
of June 10, 1882, even if it was erroneous, was not vold, and has the same 
force and efCect as If no error had been committed In Its rendition." 

3. But if we are in error in respect to the law of Kentucky, and 
that under the law of that state a new writ of summons should hâve 
issued as a prerequisite to jurisdiction under the proceedings supple- 
mentary to the primary jùdgment, we are then confronted with the 
grave question as to whether, under section 720, Rev. St., the court 
below did not err in issuing the injunction against the receiver of the 
state court. That section reads as foUows : 

"The wrlt of Injunction shall not be granted by any court of the United 
States to stay proceedings In any court of a state. except in cases where such 
injunction may be authorlzed by any law relatlng to proceedings in bank- 
ruptey." 

The position of the court below, and of the counsel for appellee 
hère, is that, if the state court exceeded its jurisdiction by assuming to 
appoint a receiver in aid of the enforcement of its own jùdgment with- 
out a new summons or notice, the proceeding under which its juris- 
diction in that respect was invoked is to be regarded as not being a 
"proceeding" within the meaning of section 720, and that a receiver 
appointed under such circumstances is not in any sensé an officer of 
the state court, and that an injunction against such an interloper is 
"in no way enjoining a proceeding in a state court." To so narrow 
a construction of the term "proceedings in any court of a state" we 
cannot assent, and no authority has been produced which sanctions 
any such définition. The supplemental pétition filed in the primary 
suit was an appeal to the supposed power of the court to order any 
other or further writs or process necessary to compel payment of its 
jùdgment. The pétition constituted a "proceeding" in court, whether 
we regard it as a new action or as a mère collatéral and supplemental 
pleading. In point of fact the "proceeding" was regarded neither by 
the state court nor by the party filing it as a new action, but as a 
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collatéral and supplemental appeal to the continuîng jurisdiction of 
the court until lts*jùdginent should be satisfied; and, if the action of 
the State court is subject to criticism, it is because, when its juris- 
diction was thusinvoked, it erred in assuming that it might act upon 
the constructive notice of the primary suit, and without a new writ 
of summons or other form of notice. 

But does it follow, because the state court exceeded its jurisdic- 
tion by thus appôinting a receiver in aid of the enforcement of its 
own judgttient without notice, that a court of the United States, 
upon the application of the judgment debtor and in défiance of the 
injunction, which forbids any interférence with the receiver in the 
discharge of his duties, may enjoin that receiver from obeying the 
order of the court, whose officer he colorably was, or dispossess him 
from the custody of the property which he had been directed to 
hold? There is no pretense of any prior suit involving the same 
controversy in the United States court, nor of any prior possession, 
constructive or actual, of the res which the receiver was ordered 
to reduce to possession. The injunction of the state court, forbid- 
ding interférence with its receiver, is met with a counter injunction 
forbidding the receiver to proceed with the duties of his appoint- 
ment, and forbidding his interférence with the property of the Mutual 
Reserve Life Fund Association, which the state court had spec- 
ifically directed him to take possession and custody of. Which court 
shall the receiver obey? Uniess one court or the other shall yield 
its pretensjons, nothing remains but an appeal to force. Fortu- 
nately, the state court, while justifying its action in an opinion of 
vigor, but commendable courtesy, has directed its receiver to apply 
to the circuit court to discharge its injunction, and to appeal to this 
court from any order continuing it in opération. 

If there are principles of comity or of statutory construction by 
which so déplorable a conflict between coequal courts of concurrent 
jurisdiction may be avoided, and the opérations of our indépendant 
Systems of judicature rendered harmonious, it is our highest duty 
to discover and apply them. "It forms a recognized portion of 
the duty of this court," said Justice Campbell, in Taylor v. Carryl, 
20 How. 583, 595, 15 L. Ed. 1028, in speaking for the court, "to 
give préférence to such principles and methods of procédure as shall 
serve to conciliate the distinct and independent tribunals of the 
state and the Union, so that they may co-operate as harmonious 
members of a judicial System, coextensive with the United States, 
and submitting to paramount authority of the same constitution, 
laws, and fédéral obligations." Continuing he said : 

"The décisions of this court that déclare such an aim, and that embody 
the principles and modes of administration to accomplish it, hâve gone from 
the court with authority, and hâve returned to it, bringing the vigor and 
strength that Is always imparted to maglstrates of whatever class by the 
approbation and confidence of those submitted to thelr govemment" 

It is a rule of almost universal application that, between courts 
of the same sovereignty and concurrent jurisdiction, the court which 
fifst acquires jurisdiction of the controversy or of the res should 
be suffered by every other court to décide every question within 



465 

the sphère of the pending cause, and to continue in the possession 
of the subject-matter of the controversy until every question before 
it shall be decided and the res discharged from its control. This 
rule has its foundation, perhaps, in comity; but the fruits of its 
récognition hâve been so beneficent, when applied to courts of con- 
current jurisdiction created by différent sovereignties, as to justify 
the conclusion that it is not only a rule of comity, but one of neces- 
sity. The cases are numerous which recognize its binding force 
and illustrate its wide apphcation. No useful purpose will be sub- 
served in making quotations from them. We content ourselves 
with the citation of a few which are most in point. Peck v. Jenness, 
7 How. 612, 12 L. Ed. 841 ; Taylor v. Carryl, 20 How. 583, i^ L. 
Ed. 1028; Àbleman v. Booth, 21 How. 506, 16 L. Ed. 169; Free- 
man v. Howe, 24 How. 450, 16 L. Ed. 749; Tarbles' Case, 13 Wall. 
397, 20 L. Ed. 597; Buck V. Colbath, 3 Wall. 334, 18 L. Ed. 257; 
Covell V. Heyman, m U. S. 176, 4 Sup. Ct. 355, 28 L. Ed. 390; Bank 
V. Stevens, 169 U. S. 432, 452, 18 Sup. Ct. 403, 42 L. Ed. 807; Riggs 
V. Johnson Co., 6 Wall. 166, 18 E. Ed. 768; Moran v. Sturges, 154 U. 
S. 256, 14 Sup. Ct. 1019, 38 L. Ed. 981 ; Shields v. Coleman, 157 U. S. 
168, 15 Sup. Ct. 570, 39 L. Ed. 660; Association v. Hurst, 7 C. C. A. 
598. 59 Fed. i; Bank v. Folsom, 21 C C. A. 568, 75 Fed. 929; 
Mills V. Insurance Co., 40 C. C. A. 394, loo Fed. 344; Aultman v. 
Brumfield (C. C.) 102 Fed. 7; Senior v. Pierce (C. C.) 31 Fed. 628; 
Harkrader v. Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 43 L. Ed. 399. 

The courts of the state and of the United States are, as to each 
other, foreign courts. Nevertheless the power sometimes exercised 
by courts of equity to restrain parties within their jurisdiction from 
procceding in a foreign court does not apply to them, and it has 
long been racognized that state courts cannot enjoin proceedings 
in the courts of the United States, nor the latter in the former 
courts Story, Eq. Jur. §§ 899, 900; Bank v. Stevens, 169 U. S. 436, 
462, 463, 18 Sup. Ct. 403, 42 L. Ed. 807. Section 720 originated in 
1793, and is a législative command afFirmatively enforcing this rule of 
comity by expressly prohibiting the enjoining of proceedings in state 
courts, except when authorized in bankrupt cases. Some cases other 
than bankruptcy suits hâve been held not to be within the literalism of 
the statute. Thus it has been held that the statute does not prevent a 
court of the United States from protecting its own prior jurisdiction 
over the property in controversy (Iron Mountain R. Co. v. City of 
Memphis, 37 C. C. A. 410, 96 Fed. 113), nor from enforcing its own 
judgments in causes removed from the state court (French v. Hay, 
22 Wall. 250, 22 L. Ed. 857; Dietzsch v. Huidekoper, 103 U. S. 494, 
26 L. Ed. 497). So it has been held that, when the requisite fédéral 
jurisdiction exists, a bill in equity will lie to deprive parties of the 
benefits of a decree or judgment obtained by fraud in a state court. 
Barrow v. Hunton, 99 U. S. 80, 25 L. Ed. 407; Arrowsmith v. 
Gleason, 129 U. S. 86, 101, 9 Sup. Ct. 237, 33 L. Ed. 630; Johnson v. 
Waters. 111 U. S. 640, 667, 4 Sup. Ct. 619, 28 L. Ed. 547. 

In Marshall v. Holmes, 141 U. S. 589, 599, 12 Sup. Ct. 62, 35 L. 
Ed. 870, a bill to annul, on the ground of fraud, judgments rendered 
by a state court was upheld ; the court, among other things, saying : 
112 F.— 30 
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"Whlle it cannot require the state court Itself to set aside or vacate the 
judgiuénts In questlott, it piay, as bettveen thfe parties before It, if the (acts 
Jiistlfy such relief, adjudge that Mayeï shall not enjoy the Inéquitable ad- 
vaitàge obtained by his judgments, A deçreeto that efflect would opéra te 
direotly upon him, and would not contravene that provision of the statute 
prohibitlng a court of the United States from granting a writ of injunction 
to stay proceedings in a state court. It would slmply take from him the 
beneflt of judgments obtained by fraud." 

It is plain that in ail thèse cases the fédéral court was violating 
no rulé of comity, for in every one of the supposed exceptions to 
the staïute the court was either protecting its own prior possession 
of the res, or of the controversy, or enforcing its own judgment. 
This is trué of a suit for the nullifîcation of a judgment upon the 
groundpf fraud. The relief sought in such a case would be the 
subject of an independent suit in equity, and, if the requisite diver- 
sity of citi?enship existed, such a suit could be maintained in a 
circuit court of the United States, and any injunction against the 
enforcement of the judgment nullified for fraud would be mère 
process for the enforcement of its own judgment, and opefative only 
through its jurisdiction over the parties thereto. In passing, how- 
ever, it mây be observed that in none of the cases of this class re- 
pprted was any injunction actually grantèd in the fédéral court. In 
Marshall v. Holmes an injunction was allowed in the state court 
before removal. This remained in force, for the cause stands after 
removal just as it did befOre. Bondurant v. Watson, 103 U. S. 
281, 287, 26 L. Ed. 447. None of thèse instances of so-called ex- 
ceptions thade by judicial construction of the statute apply to the 
case in hand. 

The effort to remove the proceeding under which the receiver 
was appointed was rightly denied ; for, in any view we take of the 
matter, it must be regarded as a proceeding ancillary to the prim- 
ary suit, and not as an independent suit. Barrow v. Hunton, 99 
U. S. 80, 85, 25 L,. Ed. 407; Marshall v. Holmes, 141 U. S. 589, 
597, 12 Sup. Ct. 62, 35 L. Éd. 870. Unless the court below can 
enjoin the proceeding in the state court and preveht the receiver 
thus appointed from executing the orders and directions of that 
court, it is plain that no équitable jurisdiction exists. But it is said 
that neither the statute nor any rule of comity requires the United 
States courts to refuse a remedy by injunction against any proceed- 
ing under which property is about to be taken without due process 
of law. The receiver was armed with the authority of the Jefferson 
circuit court. He was colorably, at least, its officer, and his action 
was its action, liis possession its possession, though constructive, 
and not actual. It is not enough for one to say : 

"This process under which my property is about to be taken is issued 
without authority, or the offlcer who assumes to exercise dominlon over my 
property wâs appointed by a court which exceeded its jurisdiction in ap- 
pointlng and instructing him." 

The efîfect of the appointment of the appellant as receiver, under 
the terms of the order, already cited, was to place him construct- 
ively in possession of the property of the appellee association within 
the state of Kentucky. To obtain actual possession he had, when 
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enjoined, notified the association debtors to pay their debts to him, 
and had thus donc ail that was possible, without instituting suit, 
to reduce thèse choses in action to his actual possession. Is it 
possible that under such circumstances the receiver may be ousted 
from its constructive possession, and the hand of the state court 
stayed, while the United States court détermines the question as to 
whether under the law of Kentucky the state court had the juris- 
diction to make the order and take the step complained of? No 
case has been cited which gives support to this contention. It is 
not relevant to say that a void judgment is a nullity, and that when- 
ever it is set up as a justification its voidness may be shown. Nor 
is it relevant to say that the jurisdiction of the court is always a 
subject of inquiry when a foreign judgment is sued upon. 

The question we hâve to deal with involves no such question, but 
concerns the power of a United States circuit court, in view oi sec- 
tion 720, to enjoin a proceeding in a state court of concurrent juris- 
diction for the purpose of determining whether or not it had ex- 
ceeded its jurisdiction in respect to the matter complained of. A 
receiver is peculiarly the hand of the court which appoints him. 
His possession, whether actual or constructive, is but the posses- 
sion of the court, and, when he is dispossessed or enjoined, the court 
is dispossessed or enjoined. Can it need anything more than the 
plain unmistakable language of the statute to perceive that such 
a case is within both its letter and spirit? Is it enough to take a 
given case out of the statute that the complainant, asking an injunc- 
tion against action under an order, a writ, or process from a state 
court, challenges the power of the court to make the order or issue 
the writ complained of? 

It will not do to say that the owner of property taken construc- 
tively or actually, or about to be so taken, by invalid order or process 
of a court of another jurisdiction, is otherwise without remedy. 
Such an owner may apply for relief to the court under whose au- 
thority his property has been seized. Freeman v. Howe, 24 How. 
450, 16 L. Ed. 749; Covell v. Heyman, m U. S. 176, 4 Sup. Ct. 
355, 28 L. Ed. 390; Association v. Hurst, 7 C. C. A. 598, 59 Fed. i, 
16 U. S. App. 325; Gumbel v. Pitkin, 124 U. S. 131, 8 Sup. Ct. 379, 
31 L. Ed. 374; Krippendorf v. Hyde, iio U. S. 276, 4 Sup. Ct. 27, 
28 L. Ed. 145; Lammon v. Feusier, iir U. S. 17, 4 Sup. Ct. 286, 
28 L. Ed. 337. If the officer taking the property exceeds the au- 
thority of his writ, he may be sued in any court having jurisdiction 
in an action of trespass. Buck v. Colbath, 3 Wall. 334, 18 L. Ed. 
257. A third remedy consists in the right to sue for the recovery 
of the property after the hand of the court seizing it has been raised. 
If the taking was under a proceeding void for want of due process 
of law, the title of one acquiring it under such an invahd proceeding 
would be unavailing. Cooper v. Newell, 173 U. S. 555, 19 Sup. Ct. 
506, 43 L. Ed. 808. 

To prevent such unnecessary conflicts of jurisdiction as that pre- 
sented on this record, the statute (now section 720, Rev. St.) was 
enacted. The burden is upon one who asserts an interprétation of 
that provision which would tend to weaken its force and defeat its 
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bénéficient purposes. The spirit of the rule of comity between 
courts prevents interférence, not upon any question of ultimate right 
or wrong, but upon the question as to which Jurisdiction had first 
attached. This rule is clearly and definitely established. Taylor 
V. Carryl, 20 How. 583, 15 L. Ed. 1028; Freeman v. Howe, 24 How. 
450, 16 L. Ed. 749; Krippendorf v. Hyde, iio U. S. 276, 4 Sup. Ct. 
27, 28 L. Ed. 145 ; Bank v. Folsom, 21 C. C. A. 563, 75 Fed. 929. 
There may be instances in which the question as to which of two 
conflicting authorities should prevail may turn upon priority of 
actual seizure and custody of the property in suit ; but the cases in 
which a distinction between actual and constructive seizure and cus- 
tody has been observed hâve been cases in which the jurisdiction 
of the United States courts has been exclusive, and not concurrent 
with the State courts. Thus, in Taylor v. Carryl, 20 How. 583, 601, 
15 L. Ed. 1028, the facts were that a vessel had been actually seized 
under an attachment issuing from a state court, and was under or- 
der of sale made by the state court, when process issued under a 
libel filed in the district court of the United States for mariners' 
wages and supplies. It was held that the libel did not devest the 
ofiScials of the state court of their authority over the vessel, and that 
of the two sales made, one by the sheriflf and one by the marshal, 
the sale by the sherifï conveyed the légal title and the sale by the 
marshal was inoperative. The décision was expressly put upon the 
single ground that, while the property levied upon was in the actual 
possession of one jurisdiction, it should not be taken by an officer 
acting under another. In Moran v. Sturges, 154 U. S. 256, 276, 
14 Sup. Ct. 1019, 38 L. Ed. 981 et seq., the facts were much the 
same, with this distinction: The state court had not made any 
actual seizure of the vessels, though it had appointed a receiver, 
who had not qualified when the vessels were seized by the marshal 
under libels filed subséquent to the proceedings for appointment of 
a receiver in the state court. The holding was — First, that the 
state court had no authority to enforce maritime liens ; second, that, 
being without power to enforce such liens, it was incapable of dis- 
placing them ; third, that for this reason actual possession by a state 
court of the res subject to such liens will not be disturbed, but, as a 
state court can only deal with the property subject thereto, when its 
jurisdiction has determined the admiralty courts may proceed; 
fourth, in respect of the title of the receiver, the court held that, 
as he had not qualified when the marshal seized the vessels, his title, 
by relation upon qualification thereafter, should not be carried back, 
so as to antedate the marshal's seizure. In respect to this the court 
said: 

"The contention Is not only that the title to thèse vessels vested in the 
receiver as of July 31st, and that In such case as this eonstructive is the 
équivalent of actual possession, but that, although t^e receiver did not 
quallfy until after the seizure by the marshal, he thereupon became con- 
stnictively possessed of the vessels as of July 31st, andthe Jurisdiction of 
the district court was thereby otisted. But, if the jiirisdlctlon had attached, 
it -would not be defeated, even by the wlthdrawal of the property for the 
puriwse of the state court; and, mareover, the doctrine of relation has no 
application. As between two courts of concurrent and co-ordinate jurisdic- 
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tlon, baTlng like Jurlsdlctlon over the subject-matter In controversy, tbm 
court ■which first obtalns jurisdiction Is entitled to retain It wlthout Inter- 
férence, and cannot be deprlved of Ita rlght to do so, because It may not 
hâve flrst obtained physical possession of the property in dispute. But 
where the jurisdiction is not concurrent, and the subject-matter In litigation 
in the one is not withln the cognizanoe of the other, whlle actual, or even 
constructive, possession may, for the tlme belng and in order to avoid un- 
seemly collision, prevent the one from disturblng such possession, yet, where 
there is neither actual nor constructive possession, there is no obstacle to 
proceeding, and action thus taken cannot be Invalldated by relation. That 
doctrine is resorted to only for the advancement of justice, and, under thèse 
State statutes, Is adopted to defeat fraudulent, unwarranted, and unjust dis- 
positions of the debtor's property, and to accompUsh just and équitable 
ends. Herrlng v. Railroad Co., 105 N. ï. 340, 377, 12 N. E. 763. At the 
tlme thèse llbels were filed and the marshal selzed the property, it had not 
been developed whether or when the recelver would or mlght glve the se- 
curlty required and enter upon the discharge of bis dutiea, and he had neither 
actual nor constructive possession." 

The case furnishes no reason for drawing any distinction between 
actual and constructive possession of the choses in action of the 
Mutual Reserve Fund Life Association. The subject-matter of the 
litigation was one in respect to which the jurisdiction of the two 
courts was concurrent. The receiver of the state court had actually 
quaHfied, and had served notice of his appointment and authority 
upon the debtors of the Mutual Association. The receiver was 
therefore in constructive possession of the assets before the inter- 
férence of the United States court was solicited. The case in this 
respect falls within the very distinction recognized by the chief jus- 
tice, when he said: 

"As between courts of concurrent and co-ordlnate jurisdiction, having Uke 
Jurisdiction over the subject-matter in controversy, the court which first 
obtalns jurisdiction Is entitled to retaln it wlthout interférence, and cannot 
be deprlved of Us right to do so because It may not hâve flrst obtained 
physical possession of the property in dispute." 

The rule thus stated is supported in the case of Peck v. Jenness, 
7 How. 624, 12 h. Ed. 841 ; Freeman v. Howe, 24 How. 450, 16 L. 
Ed. 749; Covell v. Heyman, m U. S. 176, 4 Sup. Ct. 355, 28 E. Ed. 
390 ; Buck v. Colbath, 3 Wall. 334, 18 L. Ed. 257. 

That the property of a stranger to the proceeding has been taken 
will not justify a writ of replevin, or any other dispossessory or in- 
junctive proceeding, in the court of another jurisdiction, is well set- 
tled. Freeman v. Howe, Buck v. Colbath, and Covell v. Heyman, 
cited above. In Association v. Hurst, 7 C. C. A. 598, 59 Fed. i, 
the facts were that the property of a stranger to a writ from a state 
court was levied on and was about to be sold to satisfy a judgment 
against another. An injunction was sought from a circuit court of 
the United States to restrain such taking. The writ was denied 
below, and the refusai afifirmed by this court. Judge Taft, speaking 
for this court said : 

"The prlnclple is that. In order to préserve the dlgnity and protect the 
efifectlveness of the process of courts of concurrent jurisdiction. and to avoW 
unseemly confllcts between them and between thelr respective executive 
officers, no remedy of an Injunctlve or dispossessory character will be af- 
forded by one court against the acts of the executive officers of the other 
court, when done under color o£ an order or process issuing from such other 
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court, becansé It would hâve the Inconvénient and anomalous effect to stay 
the proceedings' In one court to allow anbther court to investigate the validity 
of acte done under such proceedings." 

No case has been called to our attention which sanctions the con- 
tention of counsel that the mère fact that the jurisdiction of the 
State court is challenged will justify the enjoining of one court by 
another. . The state and fédéral courts are independent of each 
other, except in a limited class of cases, when a writ of error will lie 
from the highest court of a state to the suprême court of the United 
States. They are courts of equal dignity and of concurrent juris- 
diction in respect to the subject-matter of this controversy. Neither 
court has the power to control or coerce the other. If the circuit 
court of the United States has the power and jurisdiction, when 
diversity of citizenship exists, to enjoin and dispossess a receiver, 
acting under authority of the Jefïerson circuit court, upon a bill 
averring a defect of jurisdiction, the other must hâve an equal right 
upon a case arising presenting similar jurisdictional questions. The 
power must be reciprocal, if it exists. We entirely approve the 
view expressed by District Judge Love in Senior v. Pierce (C. C.) 
31 Fed. 625, 631, in saying that: 

"Inasmuch as the very purpose of nonlnterference is to prevent a confliet 
between the two Jurisdictlons, I can see no différence in the application of 
the prineiple whether the question to be decided by the two courts is one 
of jurisdiction, or of mère property right, the jurisdiction belng conceded. 
The state court must needs décide for Itself whether or not the seizure pro- 
ceedlng was illégal. There is no other tribunal wlth compétent authority 
to décide thls question for the state court. If the fédéral court may décide 
the question of the regularity of the seizure and jurisdiction adversely to 
the state court, and proceed to take the property from Its custody by force, 
why may not the state court reelprocally, in any parallel case, décide the 
same questions when property Is in our custody, and proceed by a writ of 
replevln to dispossess the marshal? But, assuredly, if the fédéral court 
were In possession by légal process, It would not permit the state court to 
décide the question of Jurisdiction and wrest the property from our control. 
The only safe and legltlmate course for the sultor is to pursue hls remedy 
by some proper anclllary proceedlng In the court first obtaining jurisdiction, 
and talce hls appeal. If not satlsfled, to the final justice of the suprême court 
of the state, or of the United States, as the case may require. It will rot 
do for the sultor to assume that he cannot obtaln justice In one jurisdiction 
or the other. But at ail events it Is inflnltely better that injustice should 
bé done and suffered In particular cases than that a course of proceedlng 
should be sustaliied fraught wlth ail the evlls of conflictlng judgments and 
forclble collisions between the two Independent jurlsdlctions." 

Inasmuch as no relief whatever can be obtained unless the pro- 
ceedings in the state court can be enjoined, the cause will be remand- 
ed, with direction to dismiss the bill for want of equity and to dis- 
solve the injunction. 
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CENTRAL TRUST (X). OF NEW YORK v. WESTERN NORTH OAROLINÀ 

R. CO. et al. 

(Circuit Court, W. D. North Carolina. Deeember 19, 1901.) 

1. Railhoads — Effbct op Sale under Foreclosdre. 

On a sale under a decree of foreclosure of ail the property and fran- 
chises of a railroad company, mortgaged by It as permltted by Its 
charter, and the conveyance of sueh property and franchises to the pur- 
chaser, as directed by the court, the company is devested of ail its rtght, 
title, and interest therein, and has only remaining its franchise to exist 
as a corporation; and it cannot, by àny act or négligence of its own, 
thereafter subject the property so Sold, or the franchise of the corpora- 
tion to exercise the rights, powers, and privilèges of a railroad company 
in connection therewlth, to liability. 

2, FBDERAii Courts — Injcnction againsï' Pbocebding in State Court. 

A circuit court of the United States is not prevented, by Rev. St § 720, 
from granting an Injunctlon to stay a proceeding In a state court, where 
necessary to protect its own prior jurisdiction, or to render effective its 
ovcn decree; and where It has rendered a decree foreclosing a mortgage 
on a railroad, and has sold the property thereunder, and conveyed the 
same to the purchaser, expressly provlding in Its decree of confirmation 
that the purchaser shaU talîe the property and franchises as the absolute 
owner thereof, and free from the claims of any one clalming by, under, 
or through the mortgagor, it has jurisdiction, as ancillary to such suit, 
to entertain a supplemental bill filed by the complainant and the pur- 
chaser therein for an injunctlon to restrain the threatened sale of the 
property under an exécution issued from a state court upon a judgment 
rendered against the mortgagor company, on a cause of action which 
arose after the sale and after tlie purchaser had been placed in posses- 
sion of the property. Under such cireumstanees, the attempt to subject 
the property to the judgment against the mortgagor is in direct défiance 
and contravention of the decree of the fédéral court, and it is the duty 
of that court to protect its purchaser and its jurisdiction by malntainlng 
the effectiveness of its decree.i 

In Equity. On supplemental bill for an injunctlon. 

Charles Price, for complainant. 

A. C. Avery, B. F. Long, and Lee S. Overman, for défendants. 

BOYD, District Judge. This is a bill, supplemental to and in 
aid of the original bill of foreclosure, filed by the Central Trust 
Company of New York, as trustée, to foreclose a second mortgage 
executed by the Western North Carolina Railroad Company, a North 
Carolina corporation, upon its property of every kind, including the 
franchises of the corporation. This second mortgage covered, of 
course, the equity of rédemption of the corporation. Indeed, after 
the exécution of the first mortgage, ail the right, title, and estate 
of the Western North Carolina Railroad corporation in and to the 
Western North Carolina Railroad equipment and franchises, except 
the one to be and exist as a corporation, known as that of the 
corporators, was its equity of rédemption in the property mortgaged. 
This was conveyed to the Central Trust Company of New York, as 
trustée for the bondholders, whose bonds were secured by that mort- 

1 Enjolning proceedings in state courts, see notes to Garner v. Bank, 16 
C. C. A. 90; Trust Co. v. Grantham, 27 0. 0. A. 575. 



472 112 FEDERAL REPORTER. 

gage, known as the "second mortgage." Upon the foreclosure of 
this- mdrt'gage, sale of the property and franchises so conveyed, the 
decree of confirmation of sale, and the exécution and delivery of 
the deed, the Western North Carolina Railroad Company had no 
estate of any kind whatsoever in the Western North Carolina Railroad 
equipment or franchises of the corporation so conveyed in trust, and 
so sold under the decree of this court, to the Southern Railway 
Company, which company, complainant in this bill, was, on the 23d 
day of August, 1894, duly accepted by the court as the purchaser 
"of ail and sijigiilar the railroad property and franchises sold under 
the dççree in this cause." This appears from the decree of con- 
firmation of sale, of the date above stated, duly entered upon the 
records of this court. It is also set out in the said decree that, 
upon the delivery of the conveyance by the master to the purchaser, 
the Southern Railway Company, the said company "shall fully pos- 
sess and be invested with ail of the estate, right, title, and interest 
in, to, and of such railroad equipment, property, and franchises so 
sold under the decree of this court, as the absolute owner thereof, 
to hayè and to hold the same, to it and its successors and assigns, 
forever." This was the decree of the court, entered the 22d of 
August, 1894. Since that time the Western North Carolina Rail- 
road ComJianyj if in existence, bas been without property of any 
nature' whatsoever. Since that time, as shown by Circuit Judge 
Simontôn in his opinion in. this case, reported in 89 Fed. 24, the 
Western. North Carolina Railroad corporation lias had no property, 
no franchise, except the franchise of the corporators, which is that 
to exist as a corporation. It has had no railroad. It has no right 
to operate a railroad, no right to construct a railroad, no right of 
eminent domain. Its railroad was sold, every franchise it owned, 
except the one mentioned, to exist as a corporation, was sold, and 
purchased under the decrees of this court by the complainant, the 
Southern Railway Company, a Virginia corporation, doing business 
under the laws of comity in the state of North Carolina. 

This was the status of affairs at the time the engineer, James, 
intestate, and fireman, Hpward, intestate, were killed on the line of 
this railroad, on the I7th of November, 1896, as appears by the 
record filed herein. Thèse men were servants of the Southern Rail- 
way Company when killed; it not being pretended they were em- 
ployed by the Western North Carolina Railroad Company. As al- 
ready shown, they could not hâve been employed by that company, 
it having no power to employ servants; such power, such right, 
one of its franchises, having been sold and purchased by complain- 
ant, the Southern Railway Company, in 1894, two years before the 
deaths of thèse men, thèse servants, James and Howard. Memphis 
& L. R. R. Co. V. Railroad Com'rs, 112 U. S. 610, 5 Sup. Ct. 299, 
28 L. Ed. 831; Railroad Co. v. Delamore, 114 U. S. 501, 5 Sup. 
Ct. 1009, 29 Iv. Ed. 244, Àt this point the above cases are cited to 
show the wpil-;known, well-recognized distinction between a fran- 
chise to exist as a corporation, known as the franchise of the cor- 
porators, and ttiç franchise to exercise the rights, powers, and priv- 
ilèges conferred by its charter upon the corporation, known as the 
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franchise of the corporation. The latter is in one sensé the prop- 
erty of the corporation, and can be mortgaged by the corporation, 
if so empowered by the sovereign granting its charter of incor- 
poration. This franchise was mortgaged, the charter of the Com- 
pany and the statutes of the state having so authorized, together 
Avith its other property. The power to mortgage carries with it the 
power to foreclose and sell. To render this latter power effective, 
there is carried with it the power of foreclosure and sale. Railroad 
Co. V. Delamore, 114 U. S. 501, 5 Sup. Ct. 1009, 29 L. Ed. 244. 
The principles laid down in this case are interesting, and very per- 
tinent to those involved in the case now being considered. So there 
was a mortgage, a foreclosure and sale, and, at the time of the 
deaths of thèse men, the Southern Railway Company was in pos- 
session of this railroad, its absolute owner, as already shown. It 
was in possession of the railroad, and operating it, under and by 
virtue of the franchise of the corporation, conveyed to it by the 
court, under the decree of foreclosure and sale. 

At the February and March term of the superior court of Rowan 
county for the year 1898, two judgments, one in favor of James, 
administratrix, and the other in favor of Howard, administratrix, 
rendered against the Western North Carolina Railroad Company, 
were duly entered of record in the said court. Upon thèse judg- 
ments exécutions were issued in due form against the Western North 
Carolina Railroad Company, on the 3d day of September, 1901, and 
placed in the hands of the défendant D. R. Julian, sheriff of the county 
of Rowan, to be served as final process, directing him to satisfy the 
judgments out of the Personal property of the défendant within his 
county, or, if sufficient personal property "could not be found, then 
out of the real property of the défendant" within his county, "as 
owned and held by it on the day when the said judgments were dock- 
eted in the county of Rowan." Having the final process in his 
hands, directing him to satisfy the judgments, upon which issued, 
one in the sum of $15,000, and the other $5,000, the former in favor 
of James, administratrix, and the latter of Howard, administratrix, 
it is to be obsërved that the property out of which satisfaction was 
ordered to be made was that "owned and held by it on the day 
when the said judgments were so docketed in the county of Rowan." 
This is the exact language of the process, the exécutions. Then, 
in looking for property "owned and held by it," tbe Western North 
Carolina Railroad Company, défendant in the exécutions, on the 
day when the said judgments were docketed, in March and Feb- 
ruary, 1898, this property, advertised for sale, — that is to say, the 
Western North Carolina Railroad equipment and franchises, — was 
found, not "owned and held" by the défendant, but by the Southern 
Railway Company. This ownership is evidenced by a deed duly 
registered in the office of the register of deeds for the county of 
Rowan, on the 5th day of November, 1894, in Book 76, pages 505 
et seq., made and executed in accordance with the decrees of this 
court. So that, unless that deed was a nullity, and the decrees of 
this court, duly entered, also nullities, this property, the railroad 
and franchises, was the property of the Southern Railway Company ; 
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the Western North Carolîna Railrpad Company having at that time 
no estaté'bï aby kind or charactér'în or to the same. And when 
the sherjff, défendant, proceeded to levy the exécutions in his hands, 
directed against the Western North Carolina Railroad Company and 
its property, ûpon the property and franchises so conveyed, he com- 
mitted a trespass upon the rights and property of the Southern 
Railway Company, which company this court had accepted as the 
purchaser of the property and franchises years before James and 
Howard, intestates, were killed, and which company was at the time 
in the quiet and undisturbed possession of the property and fran- 
chises as it was on the day the said judgments were docketed in 
1898, and as it was on the day thèse exécutions were levied by the 
défendant Julian. The sheriff having advertised this property for 
sale, ànd published that he would, on the 7th day of October, 1901, 
sell the same, "agreeably to the laws of the state in this behalf pro- 
vided," the complainants, on the 5th day of October, 1901, filed this 
bill, pra}i,ng, in substance, that this ofîîcer be restrained and enjoined 
from proceeding further with this sale. 

This is a supplemental bill, and clearly the complainants are en- 
titled to the relief they ask. The jurisdiction of the circuit court 
of the United States was éxercised over the property when the bill 
for foreclosure and sale was filed and the decree of sale entered. 
The property and franchises came then within its jurisdiction and 
under its protection. After this decree of sale, after the foreclosure 
sale and decree of confirmation of sale, in which it was decreed, on 
the 22d day of August, 1894, that the "Southern Railway Company 
shall fully possess and be invested with ail of the estate, right, title, 
and interest in, to, and of such railroad equipment, property, and 
franchises so sold under the decree of this court as the absolute 
owner thereof, to hâve and to hold the same, to it and its successors 
and assigns, forever," and after the exécution and delivery of the 
deed conveying this property to the purchaser in accordance with 
thèse decrees, any process issuing from any court against the prop- 
erty so sold and conveyed, on account of anything done or omitted 
to be done by the Western North Carolina Railroad Company, is 
void and a nullity. Covell v. Heyman, m U. S. 176, 4 Sup. Ct. 
355, 28 L,. Ed. 390. In this case Justice Matthews says: "To at- 
tempt to seize" property under like circumstances "by a foreign 
process is futile and void." It would be "nothing less than law- 
less violence." Id. It would be a mockery to say that this court 
cannot, under conditions like the présent, protect its purchaser in 
the enjoyment of its property, bought, as this property was, under 
the decrees of this court. Having taken this property within its 
jurisdiction, and éxercised the same over it, long before the deaths 
of James and Howard, it cannot be taken in exécution to satisfy 
judgments against the Western North Carolina Railroad Company, 
obtained against it for its négligence thereafter in causing thèse 
deaths. The decree of confirmation of sale expressly provides that 
the purchaser takes the property and franchises "free from any une 
claiming by, under, or through the Western North Carolina Rail- 
road Company." This claim, on account of its négligence by^ un- 
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der, or through the Western North Carolina Railroad Company, 
had its origin in events transpiring after the sale and conveyance 

to the Southern Railway Company in pursuance of the decrees of 
this court, and long after the purchaser was fully possessed of the 
property and franchises so sold and conveyed. When the decree 
of foreclosure was entered, on the 5th day of May, 1894, the cor- 
poration respondent and stockholders were bound by it. So like- 
wise are ail claiming under, by, or through the corporation or stock- 
holders. The decree of foreclosure is conclusive against them ail. 
It is not only so in law, but so expressly provided in the decree 
of confirmation of sale, entered in this suit on the 22d of August, 
1894. 

It has not been suggested that this court, in the foreclosure suit, — ■ 
this original suit, — had not jurisdiction of the cause. AU of its de- 
crees entered from time to time in its progress were in due course 
of the court, in due form and order. Yet the levies made by the 
défendant Julian, sherifif, and the advertisements of sale "agreeably 
to law," which requires the ofificer to seize the railroad immediately 
after sale and deliver it to the purchaser, condemn this foreclosure 
suit, its legality and validity. This conduct by the sherifif is in dé- 
fiance of the orders and decrees of the court so entered in this 
suit. When the court took possession of the mortgaged property, 
the corporation was represented, as were the stockholders, and when 
the decrees were entered ail issues were decided. There was a fina! 
adjudication of the rights of the stockholders and of those of the 
corporation. There was nothing that respondent corporation could 
do to bind this property after the final decree was entered confirm- 
ing the sale of the same, now about to be seized by the défendant 
JuHan in satisfaction of judgments obtained against it after the sale 
upon alleged causes of action which arose, also, long thereafter. 

Section 674 of the Code of North Carolina makes it the duty oi 
the ofïïcer making the sale to deliver possession of the railroad to 
the highest bidder at the sale. "The ofHcer shall, immediately after 
such sale, deliver to the purchaser possession of ail the corporate 
real property, connected with the franchise, belonging to such cor- 
poration &c." This is the language of the statute. To do this 
would work irréparable damage to the complainant. The notice of 
sale and sale would be to cast a cloud upon the title of the com- 
plainant to this property, to prevent which the court is asked to is- 
sue its injunction, — "the unquestionable right and power of this 
court." Central Trust Co. v. Western N. C. R. Co. (C. C.) 89 Fed. 
24; Rodgers v. Pitt (C. C.) 96 Fed. 668. In this last case ail the 
cases are cited bearing upon this question of the jurisdiction of the 
fédéral and state courts over the same subject-matter, and upon the 
right of one court to restrain proceedings in another. There can 
be no conflict of jurisdiction between the courts, state and fédéral, 
under our System of government. To prevent it, it is only neces- 
sary to observe the laws of comity between the courts. A state 
court will not be so regardless of the comity which does exist, and 
should exist, between courts sitting within the same territory, as 
to sjt in judgment upon the vahdity of a decree of a fédéral court, 
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eiitered in the exercise of its jurisdiction long before the jurisdic- 
tion of the stâte court is attempted to be asserted. Nor, on the 
other hand, will a fédéral court be so regardless of that comity as 
to assert jurisdiction over the subject-matter of a suit over which 
the State court has already assumed jurisdiction. In the judicial 
history of this country, this law of comity has always been observed ; 
and, as long as it is, there can be no conflict. Central Trust Co. 
V. Western N. C. R. Co. (C. C.) 89 Fed. 24; Rodgers v. Pitt (C. 
C.) 96 Fed. 668; Covell v. Heyman, m U. S. 176, 4 Sup. Ct. 355, 
28 L. Ed. 390; French v. Hay, 22 Wall. 250, 253, 22 L. Ed. 857; 
Dietzsch v. Huidekoper, 103 U. S. 494, 26 h. Éd. 497; Fisk v. Rail- 
road Co., 10 Blatchf. 518, Fed. Cas. No. 4,830; Président, etc., v. 
Merritt (C. C.) 59 Fed. 6; Wadley v. Blount (C. C.) 65 Fed. 667. 
In Union Trust Co. v. Rockford, R. I. & St. L. R. Co., 6 Biss. 
197, Fed. Cas. No. 14,401, the court said: 

"The main question arlsing Is one of great delicaey, and the history of 
the jurisprudence of this country shows a most commendable disposition on 
the part of both the fédéral and state courts not to impinge upon each other's 
jurisdiction; but the délicate nature of the matter furnishes no reason why 
the court to which the jurisdiction belongs should not flrmly assert and main- 
taln its rlghta Nougue v. Clapp, 101 U. S. 551, 25 L. Ed. 1026." 

The complainant, the Southern Railway Company, has filed this 
supplemental bill, together with the original complainant, the Central 
Trust Company of New York. This is done, as is well said by Judge 
Simonton, in his opinion in 89 Fed. 24, already referred to, in accord- 
ance with the well-settled practice in the fédéral courts. It may be 
as well after as before a decree. The authority for it is beyond ques- 
tion. It is fully discussed in the case of Root v. Woolworth, 150 
U. S. 401, 14 Sup. Ct. 136, 37 L. Ed. 1123. It may be, however, as 
shown by that same judge, treated as an original bill, in aid of the 
original bill of foreclosure, filed in May, 1894, dépendent upon it and 
ancillary to it. 

It was insisted in the argument by the respondents that this pro- 
Ceeding is in violation of section 720 of the Revised Statutes. That 
section is taken from the original judiciary act of 1789 (i Stat. 73), 
said to hâve been drawn by Oliver Ellsworth, at that time a senator 
from Connecticut and chairman of the committee to organize the 
judiciary, and is only in affirmance of the well-settled law of comity, 
which I hâve already discussed. It is not to enjoin proceedings in 
a State court, as provided in that section, but to prevent the defeat 
and impairment of the jurisdiction of this court, already assumed and 
exercised, in the original foreclosure suit, when the process in that 
suit was served and decree of foreclosure and sale entered. This in- 
junction is prayed and granted to maintain that jurisdiction, which, it 
is not denied, was rightfuUy assumed in that suit. This same objec- 
tion was urged by the respondents in ail the cases, rehed on to main- 
tain the jurisdiction of the court, cited in this argument. In every 
case it was clearly shown that the proceeding was not in violation of 
section 720, but taken, based upon the principles so clearly defined by 
Justice Matthews in the case of Covell v. Heyman, m U. S. 176, 4 
Sup. Ct. 355, 28 L. Ed. 390, and by Justice Miller, in Re Farmer's 



EEINECKE COAL MIN. CO. V. WOOD. 477 

Loan & Trust Co., 129 U. S. 213, 9 Sup. Ct. 265, 32 L. Ed. 656. In 
the late case of Harkrader v. Wadley, 172 U. S. 148, 19 Sup. Ct. 119, 
43 L. Ed. 399, Mr. Justice Shiras, in his well-considered opinion, says 
"that the prohibition in section 720 does not apply when the jurisdic- 
tion of a fédéral court has first attached." He further says that this 
is so in cases of "ancillary bills" filed in the fédéral courts to enforce 
their own judgments, by preventing defeated parties from wresting 
property from plaintifïs who by final judgments are entitled to it. 

It is further suggested — indeed, strenuously insisted — that the 
principles laid down in this case were before the circuit court of ap- 
peals and passed upon, and that the court decided, in effect, the in- 
junction should not issue. James v. Trust Co., 39 C. C. A. 126, 98 
Fed. 489. I construe that décision to be in support of the contention 
of the coraplainant. It was an appeal from the decree entered upon 
the circuit by Judge Simonton in this suit. The injunction was 
granted as prayed for in the bill, and the decree appealed from af- 
firmed, with the modification that, as drawn, it was broader than 
prayed for in the bill. Every principle laid down by Judge Simonton 
was afiirmed ; the court expressly holding "that a circuit court of the 
United States is not prevented by Rev. St. § 720, from granting an 
injunction against a proceeding in a state court when necessary to 
render effective its own decree." The injunction is issued by the 
court to render effective its own decree; and when a stockholder, 
or any one claiming under, by, or through the corporation, institutes 
a proceeding in a state court, whether it be a suit to déclare void 
the decree, or the issuing of exécutions against the property decreed 
to be sold, and sold to a purchaser, he will be enjoined by this court. 
The injunction will issue to render effective the decrees heretofore en- 
tered. The decree already refcrred to, adjudicating that the purchas- 
er, the Southern Railway Company, is fuUy and absolutely possessed 
of this railroad, property, and franchises, free from the claim of any 
one "by, under, or through" this corporation, is rendered ineffective, 
null, and void by a seizure of this property by the sheriff, for and on 
account of a thing done by the corporation years after the sale and 
conveyance to the complainant, the Southern Railway Company. 
This process is void. 

Let an injunction issue against the défendant Julian in this suit, 
and ail others who join in the proceedings with him, in accordance 
with the prayer of the bill; the same to remain in force until the 
further order of this court. 

It is so ordered. 
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(Circuit Court, W. D. Kentucky. December 23, 1901.) 

1. Rbs Jpdicata — Order Refdsing Prkliminaky Injunction— Parties. 

An orfler of a state court refusing a prellmlnary Injunction In a suit 
brought by a number of corporations jointly, In which no final judgment 
has been rendered, is not a bar to a subséquent suit In a fédéral court 
for an injunction by a successor to one of such corporations, which 'waa 
not a party to the former suit, and against défendants for the most part 
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différent, and where the aets alleged as grounds for relief were com- 
mittèd after the former order was entered, although they are of the 
same gênerai eharacter as those relied on In the state court. 
3, Injunotio» — Unlawpul Acts by Labob Union— Maint ainino Armkd 
Camps. 

At the Instance of coal miners in Indlana and Illinois wlio were mem- 
bers of the organization linown as the United Mine Workers, such or- 
ganizatioQ nndertook to seeure the adoption of a certain scale of wages, 
•whieh It had flxed, in the mines of Kentucky. Certain of the operators 
there, 'vrh<^ employed union miners, agreed to adopt such scale, provided 
It was also adopted In a majority of the mines in another mining district 
of the State, in whleh the miners were non union men. The relations 
betweeh the latter and thelr employers were harmonious, and the wages 
pald satisfactory; and, for the most part, they did not désire to join 
the union. Under such circumstances, défendants and others, repre- 
senting the miners' organization, invaded the district in large force, and 
established camps of armed men near the mines, for the purpose of 
threatenlng and compeUing the miners therein to Join the union by a 
display of force, and of compelling a strike unless the union scale of 
wages was adopted. Thèse camps were maintained for many months, 
the occupants threatenlng and even assaulting miners who refused to 
Join the union. Both employers and miners resented such actions, and 
took measures of défense and retaliatlon; the resuit being conflicts and 
acts of violence. UelO, that the acts of défendants and their associâtes 
in establishlng and maintaining such camps constltuted an unlawful 
Invasion of the rights of both mine owners and miners, whlch resulted 
in and threatened irréparable Injury, and that it was the duty of a court 
to enjoln the same on application by a mine owner affected. 

In Equity. On motion for preliminary injunction. 

Helm, Bruce & Helm and Gordon & Gordon, for complainant. 
W. H. Yost, R, Y. Thomas, Jr., and Everett Jennings, for de- 
fendants. 

EVANS, District Judge. The complainant corporation, a citizen 
of the State of Delaware, which owns and opérâtes a large coal 
mine in Hopkins coimty, Ky., on November 12, 1901, exhibited its 
bill of complaint against certain persons belonging to an associa- 
tion known as the United Mine Workers of America ; some of the 
défendants being officers of a section of that organization. The 
organization is a labor union association, and the bill complains of 
certain acts of the défendants by which it is alleged that the prop- 
erty of the complainant is threatened with great and irréparable in- 
jury, and seeks such relief as it may be in the power of the court 
to give. Upon the institution of the action a temporary restraining 
order was granted by the judge, and the pending motion was subse- 
quently made for an injunction pendente lite according to the prayer 
of the bill. By certain parts of the answer of the défendants, as 
amended, that motion is opposed upon the ground that the Reinecke 
Coal Company, a Kentucky corporation, which owned the mining 
property of the complainant up to the 6th day of November, 1901, 
and which on or about that day transferred ail its property to the 
complainant, was the only person wronged, if any one was, by the 
alleged acts of the défendants, and that none of those acts in any 
way afïected the complainant, but only its predecessor in the owner- 
ship of the property. It is, indeed, quite true that the défendants 
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should not be enjoined if their acts were only directed agaihst an- 
other person than the complainant, and especially if the complain- 
ant is threatened with no injurious results from the conduct of the 
défendants. But the court finds from the évidence submitted to it 
that, while the history of the transactions in the course of which 
the troubles complained of arose shows that the old company was 
the one aimed at, yet it also shows that the results sought by the 
défendants cannot be accomplished without pursuing the same course 
towards the complainant; and the court fînds from the évidence 
that, up to the time of the fîling of the bill of complaint and the 
issuance of the restraining order in this case, there was no cessa- 
tion of the efforts of the défendants to accompHsh their designs, 
and that thèse efforts were directed against the complainant after 
its purchase of the mining property, and, further, that the armed 
camp of the défendants near complainant's mines was maintained 
until the restraining order was served, after which the armed per- 
sons composing that camp, in great numbers, moved upon a neigh- 
boring coal mine in Webster county, and that that movement was 
attended with déplorable results, which otherwise might hâve been 
inflicted upon the complainant. This is sufficient to dispose of the 
défendants' first objection. 

A second objection made by the défendants is based upon the 
averment in the answer as amended to the effect, substantially, that 
the complainant in an action in equity brought by it in the state 
court in Hopkins county on the 8th day of May, 1901, sought, but 
was refused, an injunction by that court ; it being claimed that the 
cause of action asserted in that case was the same as that asserted 
in the pending action. This, it is contended, was a judgment against 
the right of the complainant, which bars the granting of the in- 
junction now prayed for. This contention is entirely withoût légal 
force or merit, for several distinct reasons, among which are : First, 
the fact that that suit, as shown by the copy of the record filed, 
was not brought by the complainant at ail, but was brought by the 
St. Bernard Coal Company, the Reinecke Coal Company, and the 
Monarch Coal Company, jointly, each of which was an entity en- 
tirely différent from the complainant ; second, the record shows that 
the défendants in that case were différent in most respects from the 
défendants in this case; third, the plaintiffs in the proceeding, so 
far as it was passed upon, sought a provisional remedy, only, under 
the Code of Practice, against the défendants in that suit, and the 
claim thereto was based upon grounds which differ materially from 
those alleged in this suit; fourth, the order refusing the temporary 
injimction in that case was not made as a final judgment by the 
court, but the provisional remedy of a temporary injunction was 
refused by the judge, and no final judgment appears to hâve been 
entered in the case on the merits; fifth, that action, while judicial 
in character, was taken in a cause to which the complainant was 
not a party, and, for the most part, against persons other than the 
défendants in this case, and manifestly upon grounds materially dif- 
férent from those asserted hère; sixth, the preliminary refusai by 
the judges thus acting of merely provisional relief, upon one state 
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of facts, and between différent parties, would not prevent the grant- 
ing of the pending motion, affecting différent parties, and upon an- 
other and substantially différent state of f act ; seventh, the refusai 
of an injunction to the Reinecke Coal Company to restrain acts 
directed against that company alone, or jointly with others, would 
not affect the right of the complainant to the relief sought against 
acts directed against it, especially when those acts occurred after 
its purchase of the property of the older corporation; and, eighth, 
to be a bar, there must hâve been a judgment, in the technical sensé, 
and in a suit to which the complainant was either a party, or to 
the judgment in which he was privy^ 

The trouble in the coal mining région in Hopkins, Webster, and 
Christian counties, and which, for convenience, will hereinafter be 
called the "Hopkins County District," and which hâve obtained such 
wide and unwholesome notoriety, arose someiS months ago, out 
of a state of facts which is briefly as f ollows : Certain miners in 
Indiana and Illinois, belonging to labor unions there, complained 
that certain miners belonging to similaf associations in Kentucky 
were not being paid wages according to a scale fixed in Indianapolis, 
and that therefore there was great danger that they could not them- 
selves maintain that scale. This complaint resulted in the con- 
ception of a plan and purpose to remedy what they considered an 
unsatisfactory condition of things. Agents were thereupon sent to 
certain parts of Kentucky to bring about an increase of the pay of 
the miners there. As a resuit of this, an agreement was reached 
with the operators at certain localities — notably, at Central City — 
who employed laborers belonging to the union, and thèse operators 
consented to advance their scale of wages upon condition that a cer- 
tain per cent, of the operators in the western Kentucky coal fîelds 
would do the like ; and this agreement has probably been one of 
the most fruitful sources of ail the subséquent troubles, ail of which 
grew out of the attempts of the United Mine" Workers to coerce 
the consent of the necessary percentage of the other operators to 
put in force the agreement made at Central City. In the Hopkins 
county district large mines were being very successfuUy conducted 
with nonunion labor, and both employers and employés were not 
only prospering, but were mutually entirely satisfied. In order to 
carry into effect the agreement referred to, it was thought essential 
to disrupt those cordial and satisfactory relations between the non- 
union laborers and their employers in the Hopkins county district, 
and by compelling the former to join the association of United Mine 
Workers the latter would be forced to yield to the Indianapolis 
scale of priées, and thus effectuate the agreement made by the 
union miners with the operators at Central City and elsewhere in 
the western Kentucky coal fîelds. In order to compel (for that is 
not too strong a word) the miners in the Hopkins county district 
to join the United Mine Workers, and the operators there to con- 
sent to their so doing, and thus bring about the adoption and se- 
cure the maintenance of the Indianapolis scale of wages, which nei- 
ther the employers nor employés in the Hopkins county district de- 
sired, and which was probably not suitable to the conditions there, 
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the United Mine Workers, and particularly the défendants, invaded 
the Hopkins county district in large force, and, having formed an 
armed camp, occasionally sallied forth to threaten and sometimes to 
do much worse to, persons who refused to join their organization, 
and to those who refused to employ laborers who did join it. This 
conduct upon their part naturally superinduced measures of défense 
and retaliation upon the other side, and there has resulted from 
thèse circumstances and conditions the very remarkable state of af- 
fairs to which référence has been made, — a. condition of things which 
has certainly brought discrédit upon the state. To tolerate such a 
condition is tp encourage it, and, without hésitation, the judge of 
this court granted the restraining order when it was asked in this 
case; and one gratifying thing disclosed by the évidence ofifered 
on this motion is that much good has probably resulted from that 
action, although it did not prevent the assault by the United Mine 
Workers upon property and citizens in Webster county immediately 
afterwards. 

A great number of afEdavits were filed at the hearing, and hâve 
been read; and, while much very positive conflict of statement has 
been found in them, enough appears to warrant the conclusion that, 
as a direct resuit of their agreement with the Central City operators 
and others, the United Mine Workers organization determined to 
make what is somewhat remarkably called a "striking district" out 
of that portion of the territory of Hopkins, Christian, and Webster 
counties where coal mining is carried on, and to force the operators 
there to yield to their demands by means of the terror inspired by 
the tactîcs adopted and tenaciously pursued, of having a large force 
encamped in the immédiate neighborhood of the mines in that ter- 
ritory, and, by the feelings to be thus excited and the terror to be 
thus inspired, to compel nonunion labor employed there to join the 
United Mine Workers, and thereafter to strike if the Indianapolis 
scale of priées was not adopted by their eniployers. There was no 
strike then or since pending at any of the mines in the Hopkins 
county district. There appears to hâve been little or no discontent 
among the laborers employed there. The scale of prices under 
which they were working was satisfactory to most, if not ail, of 
them, and to those who employed and paid them. They did not 
at that time, in any large numbers, appear to désire to join any 
union, and the subséquent présence of the armed camp could in no 
way benefît them. The whole scheme was to benefit another cer- 
tain class of minçrs, not résident in that district, and who worked 
elsewhere, by forcing the operators in the Hopkins county district 
to do what neither themselves nor their employés desired to do. 
If we agrée that the mine owners in what we may briefly call the 
"Central City District" were not particeps criminis to ail the troubles 
in the Hopkins county district, and responsible equally with their 
co-contractors for the results of the encampments and of the armed 
and unlawful opérations there, we must nevertheless conclude that 
their contract with the labor unions, to which we hâve referred, was 
the direct cause of the invasion of that district, and the terrorizing 
attempt made there to put that agreement into effective opération; 
112 F.— 31 
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they in tii.é meantime being exempt alike from similar assaults and 
frbm thé îndiailapolis scale ôï wàgès. As before stated, there was 
little or no disiiontent in the Hopkins cOunty district. There was 
no request nof désire, so far as the évidence shows, for the aid of 
the labor association Icnown as the United Mine Workers. On the 
contfàry, it was undesired and vigorously repelled both by the em- 
ployers and a vast majority of the employés. Nevertheless the dé- 
fendants and those associated with them determined to bring thèse 
unwilling^ ' persons to the terms the défendants desired to dictate, 
and, with that sole object in view, organizéd the armed camp near 
Madisonville, and one near complainants' mines, and in this way 
sought to accomplish their own selfish objects at any cost. This, 
as aiready intimated, was mostly donc before the complainant owned 
its property, but the object was not accomplished, and the efifort 
was continued in the same way and by the same means until this 
suit was actually brought. It cannot be that this course was not 
meant to be an attempt to compel the complainant, by force and 
intimidation, to yield to the défendants' wishes and demands. The 
encampraent of armed men in the vicinity of the mines was not 
meant for gêntle persuasion or peaceable argument. Peaceable and 
argumentative persuasion is entirely admissible, but is not accom- 
plished nor intehded to be accomplished in that manner. The con- 
duct of the défendants, on the contrary, had ail the éléments of 
terror and intimidation ; and those éléments, being intentionally 
présent, were indubitably designed to compel the complainant to 
accède to demands it had the lawful right to décline or reject at its 
option. A court cannot shut its eyes to propositions so palpable. 
The right to employ whom one wishes, the corrélative right to hire 
to whom one pleases, for wages satisfactory to both, and the right 
of the same parties to abandon or dissolve the relations thus as- 
sunSed, are undeniable. The right of each party to strive to obtain 
the terms most bénéficiai to himself, and the right of a number of 
persons similarly situated to unité to accomplish such ends, must 
be admitted by ail. And it foUows as a résultant from the latter 
proposition that individuals having similar interests may by ail peace- 
able and argumentative means persuade others to join with them 
in their efforts to do what they fairly consider to be bénéficiai to 
themselves as a class, but the safety and préservation of thèse great 
and inestimable rights in a free country dépend in no small de- 
gree upon their récognition and upon their being respected by ail 
persons alike. They are rights which belong to ail in common, and 
not to one class only. The employer and the employé, in what- 
ever business they may be engaged, either in plain merchandising 
or farming, or in cond'ucting the most extensive manufacturing or 
other business, must hâve rights which are equal; and both sides 
must ûnderstand, must respect, and must act upon that principle 
whenever it applies. When either side to a contention over diverse 
mterests of this character can, by superior force or other means 
of intimidation, compel the other side to such controversy to yield 
to its demands, anarchy and oppression hâve begun, and there is 
no assurance that in the next encounter the other side may not be 
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the victors, and thus might and force and power, instead of just 
légal principles, may dictate the standard of right to which ail must 
conform. The only course that is safe for ail — the few or the many, 
the weak or the powerful^ — is rigorously to require that each party 
to ail such controversies shall recognize the equal rights of ail. 
It is the duty of the courts, upon ail proper occasions, to see that 
this is done, and to apply thèse principles in ail cases that come 
before them. With this rule as a guide, there is no difficulty in 
solving the problem presented by the record in this case. The em- 
ployer and (in the main) the employés in this instance were alike 
content. They must be presumed to hâve understood their own 
condition and needs, and what was best for themselves; and they 
were not required to subordinate their interests or their wishes to 
those of miners in distant locaHties or states, where what might be 
entirely différent conditions would make the Indianapolis scale of 
wages more équitable and proper for those who desired to adopt 
it. They had the right to be left free to pursue their own course 
about matters exclusively of their own concern. The agreement be- 
tween the laborer and the employer was one which it was the mutual 
right of both to make, and one which constituted a material and 
valuable interest in both, and one in which they had the right not 
to be disturbed by persons who clearly had no right to do so either 
by force, or by the appearance of force, nor by any threats or other 
forms of intimidation. This right thus possessed was a valuable 
property right, — valuable to the laborer, but none the less so to the 
employer. The intrusion of the défendants, so long as mère peace- 
ful argument and persuasion were used, was in no way violative of 
the rights of the complainant; but, when that persuasion took the 
form of the multitudinous camp and the gun and the pistol and the 
armed force, it passed the bounds of légal right, and entitled the 
complainant to its lawful remédies against it, quite as much, to say 
tiie least, as "picketing," or "besetting," which are held to be a nui- 
sance, and suppressible as such. If picketing may be so treated, then 
a fortiori the conduct of the défendants should be prohibited. If this 
court cannot, in a case like this, protéct the rights of a citizen when 
assailed as those of the complainant hâve been in this instance, there 
is a décrépitude in judicial power which would be mortifying to 
every thoughtful man. It is conceived that there is no such im- 
potency, and there should be no lack of promptness in exercising 
in the premises ail the power the court possesses. Quite true it 
may be that the exertion of executive power would be more dé- 
sirable in cases like this, but that abstract proposition in no wise 
exempts the court from the duty of protecting the rights of the 
litigant when a proper case is presented. It has not been deemed 
useful to cite authorities in support of principles so well settled as 
those upon which the court must proceed in this case, but it may 
be well to mention the cases of In re Debs, 158 U. S. 564, 15 Sup. 
Ct. 900, 39 I,. Ed. 1092, and Quinn v. Leatham, [1901] App. Cas. 495, 
as covering the whole ground. 

As already intimated, the court has not failed to notice the ex- 
trême conflict in the testimony presented by the respective sides, 
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and an attèmpt to reconcile those conflicts would obviously be un- 
availing. It may not be inappropriate, however, to say that the 
statement so positively made in the affidavit of one of the chief 
officers of the local association of United Mine Workers to the 
effect that Henry Taylor was murdered in cold blood is so palpably 
refuted and shown to be so utterly false by the record, and by the 
court of appeals în its décision in the proceedings which resulted 
from that unfortunate event, that discrédit is thrown upon the equally 
positive statements made in the other affidavits. A careful consid- 
ération of the testimony leaves the court in no doubt that the aver- 
ments of the bill are substantially true, and, this being so, the mo- 
tion for the injunction pendente Itte will be sustained, in order to 
prevent great and probably irréparable injury. The testimony also 
leaves upon the mind of the court, as before stated, the pleasurable 
assurance that the temporary restraining order has been productive 
of good ; and, if this be so, the court should hesitate to do any- 
thing to destroy or impair that bénéficiai resuit. 

The motion for an injunction pendente lite according to the prayer 
of the bill is sustained, and counsel will prépare and submit proper 
orders to that efïect. 



EOBINSON V. LOUISVILLE ET. CO. 
<Clrcult Court of Appeals, Slxth Circuit December 17, 1901.) 

No. 979. 

L Stbket Railroads— Dutt of Cahb in Opbrating Cabs— Vbhicvles on Track. 
The ruie that a steam rallroad Company owes no duty to trespassers 
on its track, except to use reasonable care to avold their injury after 
they are seen, has no application to Street railroads which occupy the 
streets of a clty in cotamon with the public, and an electrlc Street rall- 
road company le liable for an injury caused by one of its cars comlnjï 
into collision with a wagon which was being driven on the track ahead 
of It, where the motorrnan, In the exercise of ordlnary care, should hâve 
seen the Veagon in timè to stop his car before running into It.i 

2. Evidence — Admissibilitt op Opinions— Speed of Street Car. 

The speed at which a street car was going at a given time is not a 
question for expert testimony, but any witness who saw it may state his 
opinion as to its speed; the weight to be glven such opinion being a 
matter for the Jury to détermine. In vlew of his expérience and the other 
faets shown. 

8. PlEADING— BUFFICIENOT OI- ALLEGATIONS OF PbtITION— WAIVER OF OBJEC- 
TIONS. 

General allégations of négligence in a pétition will be held sufficient to 
authorize the admission of the évidence introduced thereunder, where 
objection thereto is first made in the appellate court after judgment. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

The Louisville Rallway Company opérâtes à street railroad on Portland 
avenue, a muc^h-traveled street, in the clty of Louisville, where the plalntifC 
was ridlng on the back of a heavlly loaded wagon, being driven in an east- 
erly direction by one Green, his employer, in the track of the défendant, on 

1 Care requlred of motormen, see note to Stelk v. McNulta, 40 0. G. A. 361. 
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the evening of September 22, 1899, when an electric car going !n the same 
direction coUided with the wagon, tlirowing the plaintiff to the ground and 
injuring him. At Twenty-Third street, and wlthin a tew feet of where the 
accident occurred, was an electric street llght. The plaintiff saw the ap- 
proaching car some two blocks away, and gave notice to the driver, -who 
tumed his horses ont of the track, but before the wagon was clear the car 
struck It, overturnlng the wagon and injuring the plaintiff. The motorman 
testified that the car was not going more than three or four miles an hour, 
and that it was so dark he dld not see the wagon untll he was within about 
30 feet of it, when he was unable to stop the car before the collision. Wit- 
nesses testified that they saw the wagon 125 or 200 feet away, and that there 
was no obstruction to the vlew for several blocks. Two witnesses testified 
ttiat the car was going at a high rate of speed, but the court would not allow 
them to tell what the speed v^as, because they were not shown to be experts. 
The court instructed the jury that the defendant's négligence, for which 
a recovery could be had, must be llmited to the time after whlch the motor- 
man discovered the wagon on the track, in the foUowlng words: "Now, if 
you believe from the évidence in the case, from a prépondérance of the tes- 
timony, that the plaintiff was occupying that track in that wagon, in the 
way that he has hlmself described, and that the street car company's serv- 
ante in operatlng the car could, after they discovered the wagon upon the 
track by the use of extraordinary efforts, hâve stopped the car in time to 
hâve prevented the injury, it was the duty of the rallroad company to do it 
It was the duty of the rallroad company, as soon as they saw the wagon, 
to make every effort a man could fairly make to prevent the collision, so 
that in that point of view there mlght hâve been, though it is for you to say, 
somethlng done by the street car company whieh a prudent man would hâve 
done; that is to say, the servants of the corporation mlght not hâve exerted 
aJl of the efforts they could to avoid the accident. * • • If you believe 
from the évidence that from the négligence of the street car company that 
the collision occurred, that is, if they could hâve seen the wagon upon the 
track far enough ahead to stop, it would hâve been their duty to do it; 
but, if you believe from the évidence that the plaintiff in this case saw the 
car approachlng in time to hâve turned off the track to which he had at that 
time no rlght equal to that of the street car company, it was the duty of the 
plaintiff to hâve done so. • * • If he were thus knocked down and In- 
jured, he is not entitled to recover against the street car company at ail, 
unless, as I said before, after the street car company did, in fact, discover 
hlm upon the track, they could, by the use of every effort that was required 
of them, ail that a man could do, reasonably, he would not be entitled to 
recover, unless, after they dld in fact discover him, they failed to exert ail 
the efforts they could to avert the collision. So, I take It, the trouble you 
wlU hâve. If any. In declding this case, will be as to when the plaintiff saw 
the approachlng car, how far away, and what efforts were made to get the 
wagon off the track. • * • There must be négligence upon its part be- 
fore you would be authorized to flnd any damages for plaintiff, provided you 
do not thlnk that the injury was not caused or contributed to by the négli- 
gence of the plaintiff himself; and unless you thlnk there was négligence 
after the défendant saw the plaintiff on the track, and that the défendant 
failed to exercise the care that I hâve described to prevent the accident, 
the law is for the défendant. Now, gentlemen, take the case and retum a 
verdict. Counsel for Plaintiff: I should also like the court to instruct the 
jury that If the motorman saw the car, or could, by the exercise of ordinarj' 
care, hâve seen It— The Court: At what time? Counsel for Plaintiff: At 
any time whlle the wagon was there. If he saw the wagon, or could by the 
exercise of ordlnary care hâve seen it, it was négligence for him to run into 
it. The Court: I don't thlnk you are entitled to that Instruction. Counsel for 
Plaintiff: You décline to glve It? The Court: Yes; in that form. Counsel 
for Plaintiff: We ask an exception. Then I désire to ask the court to Instruct 
the jury that it was the duty of the défendant to keep a reasonable lookout 
for obstructions. The Court: Yes; I thlnk it was the duty of the street car 
approachlng Twenty-Thlrd street to sound the gong, and, if It didn't do it, 
that it was négligence. I thlnk it was Its duty to see the obstruction, and. 
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having seen ît, to avold it If Itcould. but I do not see any négligence shown 
by tbe Company at ail, uniess It was after the company had seen the man on 
the tracji. I see no évidence of négligence prior to thàt time. • ♦ • The 
défendant Is not bound for and the plalntitt is not entitled to any damages, 
uniess after he was actually dlscovered on the track the motorman could, 
by the usé ot the means at hls command, hâve then kept from hurting him. 
• • * I hâve sald to the Jury that I can see no évidence of any négligence 
on the part of the défendant, uniess It vras after the plaintiff had discovered 
the apprôach of the car." 

The jury returned a verdict for the défendant, and the plaintiflC brings the 
case hère on vsrlt of error, alleging that the court erred in refusing to allow 
the two 'witnesses tb testify to the speed at ■which the car was going, and also 
in instructing the jury that the défendants négligence, for which a recovery 
could be had, must be limited to the tlme after which the motorman dis- 
covered thç wagon on the track. 

Bennett H. Young and Marion W. Ripy, for plaintiff in error. 
Fairleigh, Straus & Eagles (David W. Fairleigh, of counsel), for 
défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

WANTY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

Taking the instructions as a whole, the jury must hâve understood 
that the question of the defendant's neghgence should be confined 
to the time between the discovery ol the wagon by the motorman 
and the collision. The court seems to hâve applied to the facts of 
this case the rule governing the liability of a défendant operating 
a steam railroad for injury to à person upon its right of way where 
the injury must be willfully inflicted, or caused by négligence so 
gross as to authorize the inference of willfulness to sustain a re- 
covery. In such a case the company owes no duty to trespassers 
upon its tracks, and if, after the person is discovered, the engineer 
does ail in his power to avert the accident, négligence cannot be 
imputed to the railroad company, and the plaintiff could not com- 
plàin of the instructions hère given. There is, however, no analogy 
between such a case and an injury caused by a street car occupying 
the streets of a city with pedestrians and teams. The défendant 
had no exclusive right to the use of the street between its tracks, 
but only the right to use it in common with the public. As a street 
car cannot turn out to the right nor to the left, it is the duty of a 
vehicle in advance of it to get out of the way, and not obstruct the 
passage, but the driver of the car must use care to prevent colli- 
sions. Railway Co. v. Whitcomb, 14 C. C. A. 183, 66 Fed. 915; 
Hicks V. Railway Co. (Mo.) 25 L. R. A. 508, and cases cited in note 
(s. c. 27 S. W. 542). It was the duty of the motorman, in exercising 
the care incumbent on him, to ascertain whether the track ahead 
was clear, and to hâve -his car under such control as to admit of its 
beipg stoppèd after he saw obstructions ahead of it. La Pontney 
V. CartageCo., 116 Mich. 514, 74 N. W. 712, and cases there cited. 
It foUows that if he could, by the exercise of due care, hâve seen 
the wagon in which the plaintiff was riding as far as other witnesses 
testified to havç seen it, and if he could, after he should, by the 
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exercise of due care, hâve seen it, gotten his car under such control 
as to hâve prevented the colHsion, it was his duty to hâve donc so, 
and those questions should hâve been left to the détermination of 
the jury. 

The court should hâve allowed the witnesses to testify to their 
opinions regarding the rate of speed at which the car was moving. 
It was not a question for experts. No technical knowledge was re- 
quired for such an opinion. The expérience the witnesses had had 
in observing the speed of passing objects would go to the weight 
of the testimony, not to its admissibiUty. 12 Am. & Eng. Enc. 
Law (2d Ed.) 488-493, and cases there cited; Raiiroad Co. v. Van 
Steinburg, 17 Mich. 99 (Ann. Ed.), and cases cited in note. 

The défendant claims that upon considération of ail the testi- 
mony the case should hâve been taken from the jury, and a ver- 
dict directed for it, and therefore the errors complained of were not 
prejudicial to the plaintiff. The only authority cited by counsel for 
this claim is Raiiroad Co. v. Moseley, 6 C. C. A. 641, 57 Fed. 
921, and cases cited in that opinion. Those were cases of steam 
railroads, and the reasoning has no application to the facts of this 
case. The distinction is clearly shown in the opinion of Judge 
Jenkins in Stelk v. McNulta, 40 C. C. A. 357, 99 Fed. 138, and is 
pointed out above. 

The objections made by the défendant to the évidence and instruc- 
tions, not being admissible under the allégations of the pétition, 
should hâve been made in the court below when the pétition could 
hâve been amended to conform to the proofs. In the absence of 
such objection, the gênerai allégations of négligence in the pétition 
must be held sufficient after judgment. 

The errors pointed out make it necessary to reverse the judg- 
ment, and order a new trial. 



LEHIGH VAL. E. 00. V. KAINBT et aï. 

(Olrcuit Court E. D. Fennsylvanla. January 4, 1002.) 

No. 88. 

CABBIBHS— IHTERSTATE COMMEECE LAW— DlSCBIMISATIOBr IW RaTEB. 

Actual discrimination In rates charged Is neceesary to constltate ■ 
violation of the Interstate commerce act; and the mère maklug or 
offering of a dlscrlmlnatlng rate, under whlch it Is not shown that any 
Bhlpment was ever made, constitutea no légal Injory to a ablpper who 
is charged a higber rate. 

At Law. On motion for new trial, 
See 99 Fed. 596. 

Francis I. Gowen, for plaintiff. 
C. Andrade, Jr., for défendant. 

J. B. McPHERSON, District Judge. K recorisîderatîon ôf tWs 
tase has failed to change my opinion that the court was justified in 
directing a verdict in favor of the plaintiff. For présent purposea it 
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tnust be assuroed that the rate complained of was discriminating, but 
I still think that a mère paper rate, which is never carried into effect, 
and is therefore simply a proposition to carry for a specified sum, 
is not such a violation of the interstate commerce act as to prevent the 
carrier from recovering freight from other than the theoretically 
favored shippers. It is discrimination in fact, and not a mère inten- 
tion to discriminate, that is punishable; and in the case before the 
court there was no évidence that a pound of coal had been carried 
to be sold in the market by any other shipper than the défendants. 
Hence no rival of the défendants was benefited by the unaccepted 
rate, and no harm was done to their business. 

It did appear, however, that coal was carried by the plaintiff from 
the disputed point of shipment for use in its own engines ; this coal 
having been mined by the Lehigh Valley Coal Company, which was 
clearly proved to be the Lehigh Valley Railroad Company in another 
dress. The identity of interest between the two corporations was 
so plain that it seemed idle to question it, so far as its practical effect 
upon the matter at issue was concerned, although, of course, the 
court did not intend to treat as nonexistent for ail purposes the légal 
distinction between the two separate corporate entities. But dealing 
with real things, and not with mère shows, it was clear to my mind 
that (for the purposes of the case before me) the coal company was 
mining as the scarcely veiled hand of the railroad company, and 
therefore that it made no différence at ail what rate of freight was 
formally charged by the railroad company for hauling the coal. In 
essence, the railroad company mined, carried, and burnt its own coal ; 
and, under such circumstances, I still think it was correct to say that 
a charge for freight would be little more than a bookkeeping entry. 

A new trial is refused. 



GARTLAND y. PENNSYLVANIA R. 00. 

(Circuit Court. E. D. Pennsylvanla. Dtoember 27, 1901,) 

No. 63. 

Railroads— Action for Injurt at Crossing— Questions for Jury. 

A verdict for défendant in an action agalnst a railroad company to 
recover for an injury at a crosslng -will not be set aside, unless a mistake 
bas plainly been commltted, where It was evidently based on the con- 
trlbutory négligence of plaintlfC, and tbe testimony was conflicting as 
to whetlier he stopped at ail before attempting to cross the track, and. 
If so, wbether be chose a snltable place for observation. 

At Law. On motion for new trial. 

S. Morris Waln and John W. Westcott, for plaintifï. 
David W. Sellera, for défendant. 

J. B. McPHERSON, District Judge. It can hardly be doubted 
that this verdict must hâve been based upon the contributory négli- 
gence of the plaintiff ; for the defendant's failure to give the grade- 
crossing signais that are required by the New Jersey statute was 
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not denied, and it is most unlikely that the court's instructions upon 
ihis subject, which were accepted by both parties as satisfactory, 
were disregarded by the jury. Upon the question of the plaintiff's 
négligence the évidence was conflicting, but, at the best, it was so 
nearly balanced that I do not see my way to disturb the verdict. 
Whether the plaintiff stopped at ail, or, if he stopped, whether he 
had chosen a suitable place for observation, before attempting to 
cross the track, w^ere essentially questions of veracity, and such ques- 
tions he especially within the province of a jury. Their décision to 
rely upon one witness, or one set of witnesses, rather than upon 
another, ought not to be set aside unless a mistake has plainly been 
committed. I am unable to say that such a mistake is apparent in 
the présent case, and therefore the pending motion should not pre- 
vail. 
A new trial is refused. 



MOBILE & O. R. CO. V. OOBR VER. 

(Circuit Court of Appeals, Seventh Circuit January 7, 1902.) 

No. 752. 

1. Railroads— Backing Train— Brakbman on Rbar Car— Charge— Kegli- 

GBNCB. 

Plaintiff's intestate was kllled, -while driving across a railroad tracli, 
by a frelght train backing agalnst his team. The évidence was conflict- 
ing as to whether the brakeman was on the rear car, or on the car next 
to it and just stepping onto the rear car, when deceased was flrst seen. 
The court instructed that it was the absolute duty of the railroad Com- 
pany to hâve had a brakeman on the rear car; that, if there was no 
brakeman statloned on such car, défendant was guilty of négligence; 
and that it was also guilty if the brakeman saw deceased approach the 
train and in a position of danger and falled to signal the englneer, if 
the train could hâve been ehecked so as to hâve avoided the danger. 
Beld, that the instruction was erroueous, as making the défendant liable 
if the brakeman was not on the rear car. 

2. Same— Signals— To Engineer— To Person in Danger. 

Plaintiff's intestate was killed, while driving across a railroad track. 
by a backing freight train. The testimony was that, when the train 
first came in sight, the horse was walklng a few feet from the track. 
and that the brakeman flrst whistled shrilly and called to deceased to 
wam him, but, not succeeding in attracting his attention, signaled the 
engineer just before the car struck the team. Ueld error to charge that 
it was the duty of the brakeman to signal the engineer immediately on 
the appearance of danger to the person approaching the track, 

8. SaMB— CoNTRIBtTTORT NEGLIGENCE — EVIDENCE — INSTRUCTION FOR DEFEND- 
ANT. 

Where a man of mature years and unimpaired faculties, who Is famil- 
lar with a railroad crossing and Its use in the runnlng and swltching of 
trains, while a regular frelght train is engaged in Its customary swltch- 
ing opérations, and with nothing to distract his attention, without stop- 
ping or looking, drives at a walk onto the track at such crossing in front 
of a string of cars attached to the engine moving at a slow rate of speed, 
and is injured, he is conclusively guilty of contributory négligence, and 
the court should so instruct the jury. 

Grosscup, Circuit Judge, dissents In part 



490 112 FEpBRAL BEPORTBB. 

In Error to the Circuit Court of the United States for the South- 
ern District of Illinois. 

The plalntlff In error was the défendant below in an action of trespass on 
the cage brought by Killian Coerver, as administra tor, to recover damages 
for the death of John Coerver, his intestate, alleged to hâve been caused by 
the négligence of such défendant in the opération of Its train over a street 
crossing In the city of Waterloo. The trial resulted in a verdict against the 
défendant and from judgment thereupon thls -wrlt of èrror is prosecuted. 
The railroad traclis upon whieh John Coerver was kllled extend in a north- 
erly and southern direction upon the western boundary of Waterloo, and 
comprise three tracks, with the main track on the east, a passing track in 
the center, and the westemmost is a so-called "house track." The street 
crossing is knovrn as "Fifth Street," an east and -west street of the city 
or village, 60 feet in width, which extended to the east side of the tracks; 
thence westward it constituted a main thoroughf are to and from the conntry 
and to a cemetery situated about a qùarter of a mile west of the tracks.' 
On the Bouth side of Fifth street and east of the tracks are the dépôt, plat- 
f orm, and freight and coal houses of the railroad. At the time of the acci- 
dent in question a freight train had arrived, and had detached a caboose and 
freight cars, which were placed on the main track so that the caboose ex- 
tended north of a freight car which was being unloaded at the freight house, 
but the testimony is çonfliçting whether the caboose extended over the south 
half of the street, or meréiy to its south tùargin; and the engine with six 
cars attaçhed was backing northwardly on the mlddle or passing track south 
of Fifth street to take up cars which were on the same track north of the 
crossing. The deceased approached the crossing from the east, drlving a 
team of horses at a walk, seated with his son, 13 years of âge, on an oil 
wagon, and in passing over the tracks was struck by the backing cars and 
kllled. Thé wltuesses, both trainmen and bystanders, concur in the testi- 
mony that the deceased nelther stopped his team nor appeared to hésita te 
or notice the danger, and the only disputes upon the material facts are in 
thèse partlcuiàrs: Whether Ihe rear brakeman was on the rear car, or 
merely on' the nest car ahead ànd running toward the rear car; whether 
he could haye beeii observed by the deceased, if the latter had given atten- 
tion; whètïier his wamlng to the deceased was timely; and whether the 
englné bell was ringing. 

John M. Lansdeil and Angus Leek, for plaintiff in error. 
Seneca M. Taylor, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

, SEAMAN, District Judge, after the foregoing statement, deliv- 
ered the opinion of the court. 

The assignment of errors upon this record présents the question 
whether the verdict is supported by testimony upon the primary 
issue of négligence on the part of the défendant in the opération of 
its train, but our conclusion that either or both of the grounds men- 
tioned below are well assjgjied will render it unnecessary to con- 
sider the évidence as a whole upon that serious question. The as- 
signments referred to are : (i) Error in the instruction of négligence 
per se, if the bràlceman was not "stationed on the rear or hindmost 
car," and if hefailed to SÎgnal the engineer to stop the train when he 
observed the danger of the deceased, and the jury are satisfied that 
injury could hâve been averted by such signal ; and (2) error in the 
déniai of a pèrfemptory instruction of not guilty, based upon proof of 
contributory négligence on the part of the deceased. 
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I. The twelfth assignment of error rests upon an instruction to the 
jury as foUows, and an exception thereto duly preserved : 

"The court charges you, the jury, that it was the duty o£ the défendant, 
on the occasion in question, in bacliing ils train toward Fifth street, to hâve 
a bralîeman stationed on the rear or hlndermost car of said bacliing train, 
whose duty It was, immediately on the appearance of danger, to hâve used 
reasonable care in signaling the engineer operating such train of sueh dan- 
ger, so that said engineer. If he could by the exercise of reasonable care, 
might check the speed of said train and prevent collision; and if you believe 
from the évidence that on the occasion of the injury to John Coerver, de- 
ceased, whieh resulted in his death, there was no brakeman stationed on 
said rear car, or if, on the other hand, you believe from the évidence that 
there was a brakeman stationed there, and that he saw said deceased ap- 
proaching the track on which said cars were backing, and that said de- 
ceased was in a position of danger, and likely to be run into and injured, 
unless the speed of said train was checked, and that, notwithstanding said 
brakeman saw that said deceased was in immédiate danger, he failed to 
give any signal or notice to the engineer operating said train of said de- 
ceased's danger until the instant of the collision, and if you further believe 
from the évidence that, after said brakeman saw said deceased was in dan- 
ger, he could, by the exercise of reasonable care, hâve signaled the engineer 
in time so that the engineer could, by the exercise of reasonable care, hâve 
checked the speed of said backing train sufflciently to hâve avoided the 
injury to said deceased, then the défendant was guilty of négligence, and 
if you believe from the évidence that the deceased at the time was using due 
care for his safety, and was guilty of no fault or négligence contributory to 
his injury, then you will flnd the défendant guilty as charged in the déclara- 
tion." 

Ail the testimony concurs upon the issue thus stated in showing 
that the rear brakeman, Provo, was either at or near the north end 
of the train when it approached the crossing, backing northward; 
that such brakeman in either position could hâve obtained sight of 
the approach of the deceased a short distance only east of the cross- 
ing; that he saw the deceased and his team approaching at a walk, 
when a few feet distant from the tracks ; that immediately thereupon 
he whistled and cried out to warn the deceased of the danger, but 
did not attempt to signal the engineer to stop the train until after 
such warning and about the instant the team entered upon the cross- 
ing. The only conflict in the testimony upon this point is in réf- 
érence to the exact location of the brakeman, — ^whether he had 
reached the rear car, or was on the next car forward, and merely in 
the act of passing to the rear car, — and, perhaps, disagreement as 
to the time and character of his warning to the deceased. As stated 
by the witness Provo, he climbed upon the rear car of the backing 
train at the switch, and was there stationed and on watch up to the 
crossing. He observed the approach of the deceased when the train 
was about 50 feet from the south side of the street and the team 
was 10 or 15 feet east of the main track, or about 30 feet east of the 
passing track, on which the train was moving, — ^the team being upon 
a walk, and the train backing at the rate of 6 or 7 miles per hour, — 
and immediately gave a shrill whistle and a cry of warning to attract 
the attention of the deceased, but the deceased drove on without 
noticing the warning or looking in the direction of the train until the 
instant of collision ; and he testifîes that the train could not hâve 
been stopped before the crossing was reached by a signal to the 
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engineer from the earliest moment it was possible to observe the 
team from any position on the rear car, and for that reason no such 
signal was attempted. This testimony is corroborated by other wit- 
nesses for the défendant, and by certain of those called by the plain- 
tiff, to the extent of showing the présence of the brakernan on the 
rear car and his efforts to warn the deceased. Other witnesses on 
behalf of the plaintiflf testify that the brakernan was on the second car 
frOm the rear when he whistled or cried out, but was running or 
walking rapidly in the direction of the rear car. 

This instruction thereupon unmistakably states thèse propositions : 
(i) That it was the absolute duty of the défendant in such case "to 
hâve had a brakernan stationed on the rear or hindmost car 
of said backing train"; (2) that "immediately on the appearance 
of danger" the brakeman must use "reasonable care in signaling 
the engineer operating such train of such danger," for the purpose 
of stopping the train, if that can be donc "by the exercise of rea- 
sonable care" ; (3) that if "there was no brakeman stationed on said 
rear car" the défendant was guilty of négligence; and (4) that it 
was alike guilty if the brakeman saw the deceased "approaching the 
traek" and "in a position of danger, and likely to be run into and 
injured, unless the speed of the train was checked," and then failed 
to signal the engineer, if the jury further believe from the évidence 
that the signal could then hâve been given and the train checked 
"sufïîciently to hâve avoided the injury." The jury were thus in- 
structed, under the one aspect of the testimony, that the défendant 
was guilty of négligence, as a conclusion of law, if the brakeman was 
not "on the rear or hindmost car" when it approached the crossing, 
and without submitting to their considération the questions of fact 
as tô the environment ànd the exercise of care, both on his part and 
in thé opération of the train. So directed, the finding of négligence 
was inévitable, if the jury accepted as true the testimony that the 
brakeman had not reached a station on the rear car. The opération 
of backing a train is one of spécial danger, demanding the exercise 
of care throughout the opération commensurate with the danger in- 
volved ; and such care is of the utmost importance when the cars 
are backing over a street crossing of the character shown in this 
instance. As one of the provisions to that end, the requirement is 
well recognized to hâve one of the train crew in position upon the 
rear of the backing train to watch the track and approaches to the 
crossing, and give needful warnings and signais. But the inquiry 
whether the brakeman proceeded with due care and celerity, or was 
in position for performance of this duty, is one of fact, and under the 
testimony in this case, at least, the peremptory and unqualified di- 
rection thereupon was erronèous. 

The alternative proposition, as to the duty of the brakeman to sig- 
nal the engineer "immediately on the appearance of danger" to the 
person approaching, is equally faulty, and perhaps the more serious 
error, in view of the conçeded fact that such signal was not given until 
after the attempted warning and about the instant of collision. It 
ignores the testimony of the prior attempt to warn the deceased, 
when he was at sufïîcient distance to hâve stopped his team, then on 
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a walk, and when the brakeman on the backing train was in plain 
view, if the driver had looked in that direction, and places the test' 
of liability upon the failure to signal the engineer, if the jury "be- 
lieve from the évidence" that the signal could then hâve been given 
and the train checked "sufKciently to hâve avoided the injury." In 
other words, it withholds from considération the exercise of duty 
in giving warning, — a duty which was of equal, if not greater, im- 
portance under the conditions, — and charges liability for assumed 
error on the part of the brakeman in his efïort to warn the deceased 
on the instant of discovering his approach, instead of giving a signal 
to stop the train, provided the jury believe the train could then hâve 
been stopped before collision. The emergency which confronted 
the brakeman demanded instant action in one or the other of thèse 
two courses, and in such case the rule for which the défendant con- 
tends is not without support by excellent authorities, — nainely, that 
the master is not rendered liable for a mistaken exercise of judgment 
by the servant in making his instant choice. Lewis v. Railroad Co., 
162 N. Y. 52, 62, 56 N. E. 548. It is unnecessary, however, for the 
purposes of this case, to ascertain either the correctness of the in- 
struction requested and refused upon such contention, or the exist- 
ence of such gênerai rule, as there was manifest error in so instruct- 
ing the jury that the issue of reasonable care on the part of the 
brakeman was limited for their considération to the single course 
of an efïort to stop the train, — an efïort not made until after the at- 
tempted warning ; and this restriction of the exercise of care on the 
part of the brakeman was clearly prejudicial, in the absence of cor- 
rection elsewhere in the charge, whether the test of liability for his 
cOnduct is the want of reasonable care under ail the évidence or error 
in judgment. As the entire charge of the court is preserved in the 
bill of exceptions, and it thus appears that modification of the instruc- 
tion in question was neither made nor intended, we are of opinion 
that the assignment of error thereupon must be sustained. 

2. The ground which remains to be considered is the alleged error 
in the refusai of the court to give the peremptory instruction request- 
ed in favor of the défendant, upon the évidence of contributory négli- 
gence on the part of the deceased. Under the well-settled rules 
which govern this court, contributory négligence is matter of défense, 
and the burden of proof is imposed upon the défendant, thus conced- 
ing the presumption of fact that reasonable care was exercised ; and 
unless that presumption is clearly repelled by the proof, or in the 
event of fair conflict in the testimony thereupon, the issue is for dé- 
termination by the jury, and not subject to express direction by the 
court. So considered, is there room for reasonable différence of 
opinion, under the testimony in this case, whether the deceased was 
in the exercise of such care when he drove upon the crossing? In 
the récent case of Railroad Co. v. Freeman, 174 U. S. 379, 382, 19 
Sup. Ct. 763, 43 L. Ed. 1014, the rule of care to be applied is thus 
stated : 

"The duty of a person approachlng a railway crossing, whethw drlving 
or on foot, to look and llsten before crossing the track, is so eletoentary, and 
nas been afflnned so many times by this court, that a mère référence to the 
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cases of Ballroad Co. v. Houston, 95 V. S. 697, 24 I* Ed. M2, and Schofleld 
V. Bailway Go:, 114 U. S. 61C, 5 Sup. Ot 1125, 29 1>. Ed. 224, Is a sufflclent 
illustration of the gênerai rule." 

The testimony in the case at bar establishes thèse undisputed facts : 
Mr. Coerver Was a man of mature years, with faculties unimpaired, 
and had been long engaged in the business of distributing oil to cus- 
tomers with his team and tank wagon, taking his supply from an oil 
tank located near the Fifth street crossing, so that he was familiar 
with the crossing and with its use in the running and switching of 
trains ; and the train in question was a regular freight train, engaged 
in switching opérations which were customary at or about such time 
and place. He approached the crossing from the east, with his usual 
team and tank wagon, driving at a walk, and having his young son 
on the wagon seat with him. No other teams were in the roadway 
east of the track, and no cars were moving, except a single string, 
which was backing on thè middle track and momentarily concealed 
from view by the dépôt building and standing cars ; and there is no 
évidence of distracting circumstances to withdraw the driver's atten- 
tion from the proximity of the crossing. The fact that the caboose 
standing on the east track may hâve occupied half of the street, as 
stated by some of the witnesses, would not hâve served to distract 
such attention, though it would tend to obstruct the view. AU the 
witnesses who observed the approach of the team to the crossing 
concur in their testimony that Mr. Goerver neither checked up, nor 
appeared to be giving attention to the crossing, tracks, or cars; 
and this is confirmed by ail the circumstances. Before reaching the 
crossing the fact was apparent that the freight train had arrived, and 
that its usual opération of switching was to be looked for. This 
was clearly indicated by the detached caboose and freight car stand- 
ing on the main track in full view, and there was ample unobstructed 
view, at a reasonable distance east of the crossing, to hâve seen the 
engine and cars engaged in switching south of the dépôt, had Mr. 
Coerver looked in that direction. Moreover, if the caboose occupied 
the south half of the street as claimed, such fact would call for the 
exercise of greater diligence and précaution on the part of the driver 
in making the crossing than would otherwise be required. With 
the team perfectly under control, it is plain that a pause to ascertain 
the safety of the way would hâve avoided the catastrophe. Upon 
such State of facts we are of opinion that contributory négligence 
conclusively appears within the doctrine above cited, followed by 
this court in récent décisions. McCann v. Railway Co., 44 C. C. A. 
566, 105 Fed. 480; Work v. Railway Co., 45 C. C. A. loi, 105 Fed. 
874. 

The judgment of the circuit court is reversed accordingly, and the 
cause remanded, with directions to grant a new trial. 

GROSSCUP, Circuit Judge (dissenting). I concur in the reversai 
of the judgment of Court below, upon that portion of the Court's 
charge to the jury which in effect instructed the jury that unless a 
brakeman was upon the rear car, the railroad company was, in law, 
guilty of négligence. I think the learned District Judge was misled 
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by the Illinois statute relating; to the opération of trains in switch 
yards. There are doubtless situations, outside switching yards, in 
which, at common law, the company should hâve had a man at the 
rear end of the train; but his présence there as a mattei' of careful 
management is a mixed question of fact and law, not a peremptory 
command of the law. 

I dissent from the opinion so far as it relates to contributory négli- 
gence. It is doubtless the duty of a person approaching a railway 
crossing, whether driving or on foot, to look and listen before cross- 
ing the track ; but the law does not command that he must, in every 
instance, stop to look and listen. Whether to stop is an essential, 
is a question of fact to be determined by the circumstances of the 
given case. 

In the case under considération, both Coerver and his son are 
dead. What they did in the way both of looking and Hstening we 
hâve no means of knowing, except the inadéquate observation of 
distant witnesses who were under some excitement. The roadway 
upon which Coerver traveled was not paved. His vehicle was prob- 
ably comparatively noiseless. The outlook in one direction was 
unobstructed ; in the other, was obstructed by the dépôt and the 
standing cars. 

We hâve no right to assume, in the présence of a silence like that 
of Coerver and his son, that they did not in fact look in both direc- 
tions and that they did not listen. A stop upon a soft road would 
hâve added little, if anything, to their safety, unless one of them had 
dismounted and walked around the end of the train. I cannot think, 
from my own observation and expérience, that ordinarily prudent 
men would hâve taken this précaution. Indeed, it would hâve looked 
somewhat extraordinary, and the law imposes no such requirement. 

We should start out, in a case like this, with the presumption that 
two people approaching a track will exercise care. Were they hère 
to testify, they could probably show that they did exercise care, both 
by looking and Hstening. The opinion of the majority, upon proof, 
to my mind whoUy unsatisfactory, shifts that presumption, and, 
thereby, visits upon the dead a resuit that, had they survived, would 
probably hâve been overcome. 
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(Circuit Court, N. D. lowa, E. D. December 24, 1901.) 

J. Accident Insurance— Conditions of Policy — Knowledge of Insured. 

Wliere an application for a policy of accident Insurance, made by 
référence a part of tbe contract did not purport to state the limita- 
tions and exceptions definlng the liablllty of the company, the applicant 
must be presumed to hâve understood that the policy Issued thereon 
would state more partlcularly and fully the tenns of the contract; and 
when he accepted thé policy, and pald premlums thereon wlthout ob- 
jection for a number of years, the company wIU not be estopped to 
invoke its provisions in défense to an action thereon because the condi- 
tion relied ôh Tvas riot mentloned in the application, unless It Is contra- 
dlctory of somethlng tbereln. 
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2. SaME— EXCHPTED ElSKS — VOLUNTABT EXPOSURB TO ÏÏNNECESSART DaNGEH. 

An accident Insurance pollcy contained a provision that It should not 
cover death or disabllity resulting from "voluntary exposure to un- 
necessàry danger." The insured was struck by a train and klUed while 
Crossing the txacks In a rallroad yard In a clty for the purpose of board- 
Ing a suburban train standing on one of the tracts on whlch he designed 
to ride to his home. The train -was standing In the yards preparatory 
to being moved up to the station, whlch was some distance away. The 
rallroad company dld not invite npr encourage passengers to board the 
train at the place where It stodd, -whlch Involved danger to them in 
crossing tracks upon which trains were eonstantly passing; but de- 
ceased and others, who were employed In the vlclnlty, were in the habit 
of ontering the train there for their own convenience, and to save a 
walk to the station, to whloh there was a safe passage by way of a 
vladuct over the tracks. Beldi, that thé death of the Insured was tlie 
resuit of his voluntarily exposlng himself to an. unnecessary danger, 
which def eated the rlght to a recovery on the policy. 

Action at Law on an Accident Insurance Policy. Trial to the 
court. 

The parties In thls case havlng in wrlting walved a Jury trial, the court, 
from the évidence submltted.flnds the facts of the case to be as foUows: 

(1) That the plalntlff herein was, when this action was begun, and con- 
tinues to be, a citizen of the state of lowa, residing in the Eastern division 
of the Northern, district of lowa, and that he is theduly appolnted and 
qualifled adminlstrator of the estate of M. L. McNally, deceased, so ap- 
polnted by the district court of Howard county, lowa. 

(2) That the défendant company was, when this suit was begun, and con- 
tinues to be, a corporation created under the laws of the state of Massa- 
chusetts, and Is engagea In the business of accident life Insm-ance. 

. (3) That In April, 1891, oûe M. L. McNally reslded at Lime Sprlngs, How- 
ard county, lowa, belng engagea in the business of buylng and selling grain, 
and on the ISth day of April, 1891, the sald McNally slgned an application 
for membership in the défendant association, which was In the form fol- 
lowing: 

"FUI In Thls Blank Plalnly wlth Ink. 

"Application for Membership. 
"Class 1. No. 20,566. 

"The Masons' PratemarAcèldent Association of America, Westfleld, Mass. 
"Incorporated Under Massachusetts Laws. 

"$5,000 Insurance. • $25.00 weekly beneflts. 

"$2,500 for loss of hand or foot $5,000 for loss of hand and foot 

"$5,000 for loss of both hands or 

both feet. $5,000 for loss of both eyes. 

"Applications for membership are not binding until aecepted by the secre- 
tary. No other persou is authorized tobind the association. 

"No. 1. Name In full: M. L. McNally. 

"No. 2. Agé: 36, 

"No. 3. Eesidence: Street & No. — — — . Town: Lime Sprlngs. State: lowa. 

"No^ 4. Place of business: Town; Lime Sprlngs, lowa. 

"No, 5. P. O. address where notices are to be mailed: Lime Sprlngs, lowa. 

"No. 6. Occupation: Merch^nt grain dealer. 

"(Name them ail,) 
"No. 7. What are the duties fè- 1 

quired of you in àibove 1 Office duty. 

occupation? J 

"No. 8. I agrée to hâve my occupation çlassed as . 

*'No. 9. I agrée to carry thls insurance one year, and pay assessment» 

quarterly. " 
"No. 10. The weekly indemnlty herein named does not excaed my salary. 
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"No. 11. In case of accidentai death, 1 A. Glven name In fuU: 
the benefits of my certifi- | Anna G. Nally. 

cate shail be payable to ^B. Résidence: Lime Sprlngs. 

I 0. Relationshlp, 1( any: 
J Wlfe. 

"No. 12, Insurance In case of accidentai death to be $- 



"No. 13. Weekly Indemnity for disabllng injuries to be Ç . 

"No. 14. I bave never had, nor am I subject to, fits, disorders of tbe braln, 
or any bodily or mental infirmity, except as herein stated. 

"No. 15. I am not contemplating any spécial jomrney, or any bazardons nn- 
dertaking, except as herein stated. 

"No. 16. My habits are correct and temperate, and I agrée that this cer- 
, tificate shall not cover any Injury happening through or while 
under the Influence of Intoxlcatlng drinks or narcotics. 

"No. 17. I understand the classifications of rlsks, and agrée that for any 
Injury received in any occupation or exposure classed by this 
association as more bazardons than those above stated I shall 
be entltled to recover only snch amount as the premium paid 
by me would purchase at the rates flxed for such increased 
Lazard. 

"No, 18. I hereby agrée that Bro. L. G. Basford, Into whose hands this 
application Is giyen for transmission to tbe Masons' Fraternal 
Accident Association, is my agent in tbe perfecting of the In- 
surance under this application. 

"No. 19. Name of Lodge: Howard, No. 244. Location: Lime Springs. 

"Dated April 13, 1891. 

"[Signed] M. L, McNally. 

"Please flU out the above application, Inclose raembership fee, and forward 
to J. A. Lakln, Secretary and Gen. Manager, Masons' B'raternal Accident 
Association of America, Westfield, Mass. 

"Membershlp fee, flve dollars, payable but once. 

"Sent to the home oflBce by L. G. Basford. 

"Send certlficate to ." 

Stamped on the back of this application is the follo-wing: 
"Approved and accepted Apr. 18, 18&1." 

(4) This application was duly approved by the défendant company under 
date of April 18, 1891, and on that date the défendant company issued a 
certlficate or policy of Insurance, of which a correct copy is attached to the 
original pétition flled In this case on the 9th day of May, 1900, in the district 
court of Howard county, lowa, and which copy is made part of this flnding. 

(5) That at the date of the signing of the application named in the third 
finding and the Issuance of the certlficate or poUcy named in the fourth 
finding the défendant company had in force certain by-laws, a copy of 
wtich Is attached to the answer to the amended pétition filed in this case 
on the 15th day of June, 1901, which copy is made part of this finding, and 
also had Issued for the guidance of parties Interested a manual conta ining 
classifications of rlsks and other matters, of which manual a copy Is at- 
tached to tbe sald answer of the défendant flled in this court on June 15, 
1901, and which copy is made part of tbis flnding. 

(6) The certiflcate or policy of Insurance issued by the défendant company 
under date of April 18, 1891, was delivered to the sald M. L. McNally, who 
paid to the défendant company, as they came due, the payments called for 
thereby, and the contract of Insurance exlsting between the sald McNally 
and the. défendant company was in full force at the date of the death of 
the sald McNally on the ,27th day of October, 1899, so far as the same was 
dépendent upon the payment of the assessments or premiums coming due 
under the contract of Insurance. 

(7) That in the year 1899 the sald M. L. McNally entered Ihto the employ 
of the Albert Dlckinson Company, at Chicago, 111., which company was en- 
gagea In tbe grain business, having their ofiice on West Taylor street, some 
distance east of Beach street. Beach street Is 60 f eet in width, and between 
West Taylor street on the south and Forquer street on the north there was 

112 F.— 32 
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durlng ai© year 1899 tau^ railroad ,ttaeks, maintalned and opecated along 
Beach streé;t, and wlthln thè limité viéreot, there "belng on the east side 
therepf à ■véagçn track or road some 20 feet ta ■width, and alsb being wlthin 
the HotïiÇsir^ ot the Street To the -rt^est of Beach street there were some 
10 rallrèâd fràcks malntalned and operated, and along thèse tracks, Includ- 
ing those locatèd -wlthin the Hmlts of Beach street, trains and locomotives 
were frequently passlng. On "West THyli)r street, beglnnlng at a point near 
the offlpe of the Albert Dlcklnson Company, there was durlng the year 1899 
a vladuct extending across tJie rallroad tracks In Beach street and those 
west thereof, thus affording a passageway proper for the use of persons 
and vehlcles, above the rallway tracks. The location of the streets, rallway 
tracks, vladuct, and the office of the Albert Dlcklnson Company, as the 
same existed In 1899, are shown upon a blueprint map of the locality, whlch 
is made a part of thls flndlng. 

(8) As thè situation actually existed in the year 1899, there was nothlng 
to Indlcate to the ey'e that Beach street did not In fact exteud westerly 
far beyond Its actual boundary. There were no buildings or sidewalks upon 
or neàr the western Une of the street bètween "West Taylor and B"'orquer 
street, and nothing in the situation or surroundings, so far as observable 
by sight, Which would cause a person to know when he had passed the 
western boundary of the street 

. (9) The rallway track immedlately west of the Une pf Beach street was 
în tbe year 1899 used by the Chicago, Burlington & Qulncy Eailroad Com- 
pany. It was the custom of that company and the other rallway companies 
using the tracks In and adjacent to Beach street în thç year 1899 to place 
on some of the tracks paSsenger cars, where they remàîned until they were 
taken down to the Union Station to form the trains rùnnlng to the suburban 
towâa in the neighbprhood of Chicago. 

(10); As à matteir of convenlence, and to save the tlme needed to reach the 
Union Depot lûàny of the persons empldyed in the warehouses and offices; 
Including the office of the Albert Dlcklnson Company, which were located 
east of Beach street were in the habit durlng the year 1899, of crossing 
Beach street between West Taylor and Forqiler streets, on the level of the 
rallway tracks, and gettlng upon the passenger cars ' which were on the 
tracks adjacent to Beach street on the west, and which cars were about 
to be moved down to the Union Station, preparatory to startlng for the 
suburban towns. The cars placed on thèse tracks were not so placed by the 
ràlway companies for the purpose of receivlng passengers thereon, nor did 
the rallway çompanles Invite' passengers to get upon thèse cars, but, on thé 
coûtràry, the companies dlscouraged such action on part of the public. 

(11) On the evening of October 26, 1899, M. L. McNally left the office of 
the Albert Dlcklnson Company, where he was employed, for the purpose of 
taking the rallroad train which would càrty hlm to the suburban town of 
La Grange, where he then lived. To that end he ■ïV'alked across Beach 
street on the ground level. In the direction of the passeùger cars, which were 
tljen on a track west of the street proper, and which cars were shortly to 
be taken to the Union Station, and thence sent to or through the town 
where McNally reslded. As McNally reaçhed and passed upon the track next 
west of the Une of Beach street, he was struck by a rallroad train runnlng at 
a sp^d of 8 to 10 rnlles per hour, along thls track, and received such violent 
external injuries that the sanie caused his death on the day followlng. 

(1^ When McNally passed upon the rallroad track upon which he was 
Injûçed, he did not notice the approachlhg train, and àidnot know that he 
was in fact subjécting hlmself to the danger of belng struck and Injured 
by that train when he passed upon thé track along whleh it was movlng. 

(13) The pplût where Mcîfally was, When the rallway train stnick and 
Injured hlm was betwéen tîSe rails fotiniàg the track next west of the west 
Une of Beach street, ând about six feet west of the west Une of Beach street. 

(14) Anna Q. McNally, the w^f e of M. L. McNally, was not llvlng at th<» 
date of her husband's death, haVlng predeceaséd hlm. 

(15) Due notice and proofs of the accident and death of M. L. McNally 
were fm-nlshed to arid received by the défendant company, but payment of 
any sum was refused by tJie company on the ground that under the clreum- 
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stances of the accident and the provisions of the contract between the de- 
ceased and the company no liability was imposed upon tlie company. 

H. T. Reed and C. W. Reed, for plaintiff. 

R. J. Burglehaus and John McCook, for défendant. 

SHIRAS, District Judge (after stating the facts). In the certifi- 
cate or policy of Insurance issued by the défendant company is found 
the following provision: 

"Ninth. This Insurance does net cover disappearances; nor injuries of 
wliich tliere is no visible marks upon tlie body; nor accident, nor death, 
nor disabllity resulting vpholly or partly, dlrectly or indirectly, froin any of 
the following causes, or wliile so engaged or affected: Suicide, sane, or in- 
sane; voluntary exposure to unnecessary danger; walking or being on a 
railway bridge or roadbed (railvcay employés excepted)." 

On behalf of the plaintiff it is claimed that this provision, although 
it is contained in the policy delivered to the insured and by hiin 
accepted, does not in fact enter into or form part of the contract 
of insurance which is the basis of this suit, for the reason that this 
provision is not found in the application signed by McNally. In 
view of the référence to the application contained in the policy, 
it may well be held that the application is to be deemed to be part 
of the written contract between the parties; or, in other words, 
that in arriving at the true construction of the contract of insur- 
ance regard must be paid to the contents of the application, as well 
as to those of the pohcy. It is equally true that it must be held 
that the insured understood that a policy of insurance, based upon 
his application, would be issued to him by the company, in case his 
application was accepted and approved, which policy would state 
fully and at length the terms and conditions of the contract. In 
the application is not found a statement of the limitations and ex- 
ceptions defining the extent of the liability of the company, but it 
is practically confined to the statements with respect to the âge, 
place of résidence, business occupation, and personal habits of the 
applicant, with a statement of the amount of insurance and indem- 
nity desired. The facts of the case do not présent the question 
that sometimes arises when a provision in the policy is found con- 
tradictory to an express provision contained in the application, or 
in cases of which McMaster v. Insurance Co., 22 Sup. Ct. 10, 45 L. 

Ed. , is a sample, wherein the company, without notice to the 

insured, inserts in the policy some provision, which, if enforced, 
would materially change the terms of the contract as recited in the 
application. In the case at bar the ninth provision found in the 
policy, and hereinbefore cited, does riot contradict, change, or modify 
any express provision found in the application signed by the insured, 
and there are no facts shown which would justify the court in hold- 
ing that the company is estopped from relying on the cited provi- 
sion of the policy. There is no évidence tending to show that the 
insured was induced to enter into the contract of insurance by any 
statements or représentations differing from those found in the ap- 
plication and the policy based thereon, and, as the insured con- 
tinued to pay the sums coming due as premiums under the terms 
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of thie policy for a period of eight years after îts delivery îo him, 
it must be held that he was cognizant of its provisions, and was 
content to accept the same as the évidence of the contrart existing 
between himself and the company. Thus we reach the questions 
whether McNally did not voluntarily expose himself to unneces- 
sary danger, and thereby bring about the accident resulting in his 
death; and, further, whether in fact he was not on a railway road- 
bed when injured, in such sensé that he was not then under the 
protection of the policy. The facts show that when McNally left 
the office in which he was employed his purpose was to reach the 
railway train that would take him to the town in which he lived. 
This train was started from the Union Depot, and this was the 
place furnished by the railway company for the use of the persons 
desiring to take passage on the train. The railroad company did 
not invite its patrons to take the cars on Beach street at the place 
where the accident happened. This locality was not held out as a 
proper or safe place for the people to come to in order to get upon 
the cars. It cannot be said that McNally was misled with respect 
to the dangers incident to crossing Beach street and the space be- 
yond it at the place where the accident happened through any action 
or want of action on part of the railway company or on part of 
the défendant company. The place where the injury was received 
was not part of any street or pathway leading from the office where- 
in McNally was employed to the cars which he was aiming to reach. 
In order to get upon the train which would take him to his home, 
it was not necessary that he should get upon the cars when they 
were placed on the track between West Taylor and Forquer streets. 
If he had chosen to go upon the viaduct which spans Beach street, 
he would hâve avoided ail the danger of crossing the numerous 
railway tracks which he undertook to pass over, and could hâve 
readily gone to the Union Station for the purpose of getting on the 
proper train. Instead of so doing, he voluntarily undertook to cross 
some half dozen railway tracks, and to subject himself to the dan- 
ger caused thereby, in actual violation of the duty he owed to him- 
self and to the railway cçmpanies. There can be no question, under 
the évidence, that the place where McNally undertook to cross was 
a place of great and known danger, McNally chose to place him- 
self in this position of danger, not in the performance of any duty 
he owed to his employers, to the railway company, or to the public, 
but simply that for his own conyenience he might save a little dis- 
tance in reaching the Union Station. Under thèse circumstances, 
it must be held that the, dangers to which McNally subjected him- 
self were great, and that he, kncwing their existence, voluntarily 
and unnecessarily exposed himself thereto, and that such action on 
his part defeats a recovery on the poHcy. The conclusion thus 
reached obviâtes the necessity of considering the questions arising 
out of the provisions in the policy with respect to the insured being 
on a railroad bed when the accident happened, and which hâve been 
very fully argued by counsel, but which will not be further passed 
upon in this opinion. 
Judgnient for défendant. 
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BTERN et al. v. LOUISVILLE TRUST CO. et aL 

NEWB0E6 et al. v. SAME. 

(Circuit Court of Appeals, Sixth Circuit. December 3, 1901.) 

Nos. 946, 947. 

1. BaNKRUPTCÏ— PREFERENCE— CONSPIRACY OF UREDITORB. 

Before tlie bankruptcy proceedings, a bankrupt made a gênerai assign- 
ment for the benefit of bis creditors, and afterwards conspired witl» 
certain creditors that his estate sbould be sold to their agent for less 
than half its value, who sbould resell, and out of the profits pay such 
creditors 50 per cent, of their claims, and return the surplus to the 
banlirupt ïhe scheme was executed as so agreed, and thereafter the 
debtor was adjudged a banlîrupt. Ueld, that such application of the in- 
solvent debtor's property to the payment of such creditors constituted an 
unlawf ul préférence, within the meaning of the banlirupt act. 

3. Insolvbncy Proceedings— Sale by Assignée — Order of Court — Feadd — 

Protection to Wrongdoers. 

Where, by imposition and fraud on the court, an order Is obtained to 
sell the estate of an assigner for beneflt of creditors in bulk, and the 
parties procuring the order use it fraudulently to efCect a purchase of 
the estate for less than half its value, and the sale is not thereafter con- 
firmed or recognlzed by the court, such order furnishes them uo protec- 
tion. 
8. Bankruptcy— Tkustbe-Recovery op Préférence- Restoring Considéra- 
tion. 

Where certain creditors of an Insolvent fraudulently purchased his 
property for less than half its value, and the considération paid by 
them is received by the trustée afterwards appolnted on the debtor being 
adjudged a bankrupt, such trustée may recover the value of the property 
less the amount so received by him, wîthout first restoring the purchase 
money; Bankr. Act, § 60b, authorizing a trustée to recover the property 
or the value thereof transferred to effect an unlawful préférence. 

4. Samb — Amount dp Préférence— Report of Référée. 

Where, on the hearing before the référée of the objection of a trustée 
to the allowance of claims against the bankrupt's estate on the ground 
that the creditors had received unlawful préférences, which they had 
not surrendered, the référée flnds such préférences, he should include in 
his report a statement of the amount so received by each, which he 
should be required to surrender before his claim Is allowed. 

Appeals from the District Court of the United States for the Dis- 
trict of Kentucky. 

Thèse appeals are brought hère from the final orders of the district court, 
sitting in bankruptcy, refusing to allow certain claims presented by the ap- 
pellants, respectively, as creditors of Simonson, Whiteson & C5o., the latter 
having been theretofore adjudged bankrupt. The proceedings in the principal 
matter hâve been the subjects of several preceding controversies, which 
hâve been brought under review in thls court 37 C. C. A. 337, 95 Fed. 
948; 40 C. C. A. 474, 100 Fed. 420; and 47 C. C. A. 51, 107 Fed. 898. Upon 
the présentation of the claims now in question, the trustée flled objections 
to their allowance until the creditors tendering the claims should surrender 
certain préférences which he alleged they had received out of the bankrupt's 
assets. Upon the hearing before the référée, the parties produced évidence 
from which the référée f ound certain facts, and thèse, with others, of which, 
being parts of the history of the proceedings in the bankruptcy matter, he' 
was required to take notice, are substantially as foUows: Prlor to the filing 
of the pétition on which the adjudication was made, Simonson, Whiteson 
& Co. had made a gênerai assignment for the beneflt of creditors under the 
laws of Kentucky to L. Comingor, as trustée. The assignment was filed with 
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the clerk of the circuit court for the proper county. The assignée proceeded 
to dispose of tlie property, wliich eonsisted of a stocli of mercliandise in a 
store occupled by tbe assigner at I^ulsvllle. He sold oŒ part of the stock 
in parcels or by pièce, whereupon, a large portion still remalning undis- 
posed of , a f raudulent agreement was made by one Henry Stern, a brother 
of one of the members of the bankrupt flrm, acting in the interest of thèse 
appellants and the bankrupts, to which the assignée was a eonsenting party, 
whereby It was agreed that the remalning goods should be sold as a reinnant 
m bulk uuder an order of court to be obtained by the assignée for that 
purpose; that the sale should be effected in such a way that the property 
âhould be bld ofC by Stern at a priée of about Ç15,000, which was knowii 
to be greatly less than Its value, or what it would realize if fairly sold, 
whleh, as the référée thought, would be three or four tlmes as much; that 
D. L. Newborg & Son sbonid furnlsh the money to pay the priée; that 
thereupon the goods should be resold by Stern, and that out of the proce«ds 
certain credltors of the flrm — the appellants among them — should receive 
50 per cent, of their claims, and thereupon the surplus should be turned over 
to the bankrupts. The référée further found that through the Instrumentality 
of the assignée, and upon false représentation of facts, an order was ob- 
tained from the Jefferson circuit court, which had supervision of the exécu- 
tion of the asslgnment, for the sale of the property in bulk; that the notice 
of the sale was inadequately publlshed, and that pains were taken to make 
it as private as possible, without opportunity for inspecting the goods, and 
ttat the property was struôk ofiE to Stern for the sum of $15,000, he being 
the only bidder; that the $15,000 were brought into court; that a net sum of 
at least $47,000 was realized by Stern on resale of the goods; and that in 
other respects the seheme was carried out, thèse appellants receiving out 
of the profits 50 per cent, of their claims. After the sale Simonson, White- 
son & Oo. were adjudicated bankrupts, as before stated. A receiver was 
appointed, and directed by the court to apply to the state court for the 
ftmds realized under the asslgnment, and an order was duly made by the 
state court that they be paid over to hlm, which was done, the moneys re- 
celved includlng the $15,000 above mentioned. TJpon the flnding of thèse 
and some further facts not materlal to be now detailed, the référée found 
that there had been an unlawful préférence, and he refused to allow the 
appellants their claims untll they had surrendcred it. The appellants peti- 
tioned for. a revlew by the district judge, by whom, after a hearing before 
hlm, the order of the référée was conflrmed. The cases were then brought 
to this court upon appeals from the order of the district judge. 

Stanley E. Sloss, for appellants. 
Augustus E. Willson, for appellees. 

Befbre LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge, having made the foregoing statement 
of the cases, delivered the opinion of the court. 

The preliminary question which we hâve to détermine upon thèse 
appeals is whether, upon the évidence before him, the référée, and the 
judge, in reviewing hîs détermination, reached conclusions which he 
was justifled in finding in regard to the facts ; and upon this point we 
hav,e no hésitation in saying that, in our opinion, the findings of the 
référée are amply sustained by the proofs exhibited by the record. 
We fînd no resting place for a doitbt that a seheme such as is above 
set forth Was formed by the persons named as parties thereto for sur- 
reptitiously taking out of the assets of the insolvent debtor, for a 
wholly inadéquate considération, a goodly share thereof, paying the 
appellants and two other favored creditors one-half of their claims, 
and turning the surplus over to the debtor ; and that this programme 
was substantially carried out as planned. The controlling question of 
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law m the cases is whether thèse facts constitute a préférence within 
the meaning of that term in the bankruptcy act, The word is not in 
set terms defined by the act, but \ve hâve no dotibt that, so far as the 
nature of the property transferred is concerned, it includes everything 
which has capacity for being taken and appropriated to the satisfac- 
tion of debts provable under the act. It may be of a légal or of an 
équitable nature. In respect to the means by which the transfer is 
efïected there is no limitation. However devious the method, if the 
resuit is that, but for the act, the creditor acquires property from the 
debtor which is subject at law or in equity to be appropriated to the 
satisfaction of the debtor's obUgations, that is a transfer within the 
meaning of the law. Coll. Bankr. (3d Ed.) 356; Loveland, Bankr. 
464. By section 6ob it is provided that the trustée may recover the 
property, or the value thereof, transferred to eflfect an unlawful préf- 
érence, from the person receiving it. In légal contemplation the per- 
sons who received the property of the bankrupt for the purpose of 
accomplishing a préférence in the présent instance were the appe- 
lants. It was in conséquence of their interférence that the property 
was unlawfully diverted to their own use. Stern was an agent simply. 
It is not material to know whether he had authority from the ap- 
pellants to do what he did at the time the agreement was perfected. 
Their subséquent adoption of it by accepting its fruits made them 
equally responsible for it as if they had prearranged it, and put him 
forward to act in their place. Unless the circumstance that the 
goods were sold under an order of the court afïects his right or the 
trustée has done some act which estops him from now holding the 
appellants for the goods or their value, it must follow that he is en- 
titled to treat the appellants as having received them by way of un- 
lawful préférence and as having converted them to their own use. 

It is contended for the appellants that the Jefferson circuit court 
had jurisdiction of the goods and authority to order them sold, and 
that whatever was done in the exercise of that authority must be held 
valid by the bankruptcy court, which has since taken possession of the 
fund which represents the proceeds of the sale. We do not doubt that 
the gênerai proposition thus advanced is sound. But there are some 
important considérations which prevent its application hère. The pro- 
ceedings taken to obtain the order from the court were tainted with 
the fraud of the parties. The court itself was imposed upon by mis- 
representation of the quantity and value of the goods. The interest 
of the creditors other than those conspiring in the agreement was nat 
represented. It was not an adversary proceeding. The order was 
procufed upon the pétition of the assignée, who had become the in- 
strument of the appellants in efïecting the unlawful purpose they in- 
tended. Moreover, the doings of the parties after obtaining the order 
were never brought to the attention of the court, and the propriety 
and validity thereof were never adjudged. Even if the order, of sale 
had been free from taint, enough remains in what was subsequently 
done under cover of it to bring into condemnation the sale and the 
ultimate disposition of the goods by the appellants. It is true that 
thèse préférences did not proceed from the insplvent in the usual 
manner. The property had been assigned by it for the benefit of 
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credîtors. The trust was in course of exécution. Wïth the assent 
of the assignée, the assigner resunled control of this portion of the 
assigned pfoperty, and converted it to the assignor's own uses and 
purposes. Undoubtedly, the crèditors who were not preferred in this 
bfeach of the trust could hâve complained; but the appellants ob- 
tained the property, not under the trust, but in fraud of it. They 
dealt directly with the assigner; and the assignée, abandoning his 
place as such, promoted the purposes of those parties. There is no 
solid ground for any distinction which the appellants can stand upon 
in the fact that the property received had been the subject of a trust 
for gênerai ereditors. The assignment itself was defeasible, and the 
insoïvent took the very property Which weuld hâve corne, and did 
eventually come, as his own to the trustée, wherewith to make the 
préférences. The mère fact that at that time the légal title was not 
in him cannot, in our opinion, alter the essential character of the 
transaction. 

The other barrier which the appellants interpose is that the trustée, 
having received the fund which had been breught into the state court, 
including the $15,000 paid at the sale of the goods, and still retaining 
the same, has ratified the sale, and cannot be heard to complain of 
it. But we do not think that conséquence necessarily follows. The 
trustée had the right, if he should elect to do so, to treat the sale as 
void, and pursue the appellants for the value of the goods in an action 
in trover, the goods themselves having been scattered beyond re- 
covery. And it is not shown that he has done anything which pre- 
cludes his exercise of that privilège, or that the appellants hâve been 
prejudiced by delay. Was he beund, as a condition to his élection to 
treat the sale as void, to restore the money which had been paid at 
the Sale? Some of the earlier précédents and many dicta of judges 
upon the subject of rescission weuld seem to favor the conclusion 
that he was. This was upon a somewhat technical interprétation of 
the rule that the parties should be put in statu quo. And doubtless 
there are many instances in which nothing les s than a literal com- 
pliance with the rule weuld meet the requirements of justice. But 
there is a grewing tendency in modem décisions to consider the 
spécial facts of the case, and inquire whether the restoration of the 
purchase money is indispensable, or whether ail the rights to which 
the other party is justly entitled may be protected without the pur- 
chase price being tendered' back, and, when this is seen to be prac- 
ticable, te dispense with it as an unnecessary formality. 2 Mechem, 
Sales Pérs. Prop. § 919, and the following cases there cited : Ladd 
v. Moore, 3 Sandf. 589 ; Wagner v. Vallily, 13 R. I. 483 ; Crossen v. 
Murphy, 31 Or. 114, 49 Pac. 858; Peor v. Woodburn, 25 Vt. 234. 
See, also, Pierce v. Weed, 3 Fost. 519. The cases now ùnder con- 
sidération seem te show that the conditions are such that the modi- 
fication of the rule just adverted to has a fitting application. The 
goods converted were of mûch greater value than the sum which the 
trustée has received of thé moneyâ of the appellants. His damages 
for the conversion may preperly be diminished by the sum already 
in his hands. If he should hâve already restored the money, and 
should get judgment for the entire value, he would take back a sum 
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which he had restored included in the judgment. The purchascr 
would pay out of one hand what he had received by the other. It is 
not difficult to see that it might often happen that this course in ob- 
taining a remedy ^gainst wrongdoers would best subserve the inter- 
ests of justice, — as where the wrongdoer is insolvent. The doctrine, 
as explained, commends itself to our approval. The trustée is there- 
fore entitled to hâve the surplus of value beyond that which he has 
received paid to him as part of the assets of the bankrupts ; and, as 
the appellants received it by way of unlawful préférence, we see no 
reason why they should not be required to restore it before they are 
allowed to prove their claims against the estate. It is manifest that 
the bankruptcy court is authorized to inquire and détermine the ex- 
tent of the liabihty of the appellants. It must do so in every such 
case, else it cannot be known what sum the preferred créditer must 
restore to entitle him to prove his claim. 

It may be that a more complète statement of the grounds of the 
objection by the trustée would hâve been better suited to the trial of 
the controversy. But the appellants seem to hâve understood the 
nature of the issue, and to hâve adapted their course to it. If more 
ample spécifications were required by them, no doubt the court would 
hâve ordered them. 

We think, however, that the order of the référée should hâve speci- 
fied the sums which the respective appellants should be required to 
restore to the estate in order to entitle them to an allowance of their 
claims. The order will be afïirmed, with a modification that there 
be incorporated in it the sums which the appellants, respectively, are 
required to restore before allowance of their claims. This may be 
ascertained upon the testimony which formed the basis of the order 
appealed from. 

The appellants must pay the costs of their appeals. 



GITHENS et al. v. SHIFFLER et al. 

(District Court, M. D. Pennsylvania. January 3, 1902.) 

No. 8. 

1. BAKKHnPTCY — AcTs OF Bankruptcï — Fraudulent Convbtance. 

A conveyance or transfer of property with intent to hlnder, delay, or 
defraud credltors, which Is made an act of bankruptcy by Bankr. Act 
1888, § 3a (1), is the same as that made voldable by the common law, 
and Its fraudulent eharacter is to be determined by the same tests. 

2. Bame. 

A sale of property by an insolvent for a full considération, which was 
paid in cash, is not a fraudulent transfer which constitutes an act of 
bankruptcy under Bankr. Act 1898, § 3a (1), although there was an In- 
tention on the part of the seller to use the proceeds in paying some 
credltors rather than others, which Intention was carrled out, nor 
although a small part of the proceeds was applled to the personal use of 
the seller, where the sale was not in fact made for the purpose of placing 
the property beyond the reach of creditors. 
8. Samb— Intent to Prefer. 

An Intent to prefer Is not to be confounded with an Intent to defraud, 
nor a prefereutial transfer with a fraudulent one. While, therefore, a 
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man may not connlve wlth others to get hls property out Of the way 
by sale or otherwise, yet a fair ajid open disposition of it on a full 
considération cannot be given a fraudulent character, althougb It may 
incidentally haye thé efeect of leavlng nothlng whieb creditors can get 
hold of, and even though tbe debtor do this to meet.some of bis obliga- 
tions, ratber tban otbers. 

In Bankruptcy. On rule for a new trial after verdict of a jury on 
the question of the commission of the act of bankruptcy alleged. 

A. F. Salzer, for plaintiffs. 
Bassler Boyer, for défendants, 

ARGHBAIvD, District Judge. The act of bankruptcy charged in 
this case is the trànsfer of property with intent to hinder, delay, and 
defraud creditors. The défendants, C. W. Shiffler & Bro., were en- 
gaged last spring in the grocery business at Lebanon, Pa., and on 
April 30th, after some preceding negotiations, sold out their stock 
of merchandise to Light Bros, for $1,166.42. They were indebted at 
the time to sundry parties, and among others to the plaintifïs, Gith- 
ens, Rexsamer & Ce, on currentbills to the amount of $581, and were 
insolvent. While negotiations for the sale were in progress, Col. 
Seltzer, the plaintiiifs' attorney, called upon J. H. Shiffler, one of the 
firm, and demanded payment, and was assured that if he would not 
make them any trouble by suit, which might interfère with the sale, 
they would pay him out of the proceeds. After the sale was con- 
summated, however, the défendants not having kept their promise, 
he called upon them again, complained of his treatment, and asked 
why they had not done as they agreed, to which they replied that they 
had paid others who had done them greater favors. The fact was 
that out of the mpney realized from the sale they paid $650, the bal- 
ance due on a note for bori-owed money, on which the estate of their 
father, Levi Shiffler, was surety, and $150 back rent on the store. 
They also set aside $100 for the support of their aged mother, and 
kept the rest — some $266 — for their own support until they could get 
other work to do. The sale to Light Bros, was an open and ap- 
parently fair one» and was made^at the soHcitation of that firm, and 
not of the défendants. The price was fîxed by an appraisement, 
which was closely watched by both parties, and the amount received 
— ^$1,166.42 — was ail the stock was \yorth, and was paid in cash at the 
timè possession was delivered. The défendants deny that there was 
any purpose to hinder, delay, or defraud creditors, and, on the con- 
trary, déclare that they sold simply because they could not keep up 
the stock in such shape as to hold customers. The jury hâve found to 
the coiitrary qf this,-^that the sale was fraudulent, — and the question 
is whether the verdict is warranted by the évidence. 

The transfer of property with intent to hinder, delay, and defraud 
creditors, which is made an act of bankruptcy by the statute, is none 
other than the like fraudulent transfer made void by St. 13 Eliz., 
which is itself Simply declaratory of the common law. That which, 
therefore, according to the established course of authority, consti- 
tuted a fraudulent transfer at the time of the passage of the bank- 
ruptcy act, may be regarded as intended to be covered by that act, 
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and nothing more. As long ago as Copis v. Middleton, 2 Madd. 
410-430, it was said, "The statute [13 Eliz.] does not depriye a man of 
the power of selling his estate, or doing what he pleases with the pur- 
chase money;" and in Darvill v. Terry, 6 Hurl. & N. 807, relying on 
Wood V. Dixie, 7 Q. B. 892, it was decided that a bill of sale by way 
of mortgage of personal chattels, if executed as security for money 
actually lent, is not fraudulent and void within St. 13 Eliz., though 
its object is to defeat the expected exécution of a judgment creditor. 
It was further held in Ex parte Stubbins, 17 Ch. Div. 58, — quite in 
Une with the case in hand, — that a sale of goods for cash, the seller 
intending to use the purchase money in making a voluntary payment, 
was not a fraudulent transfer within the meaning of the English 
bankruptcy act. "But it was pressed upon us," says James, L. J-, 
"that the transfer of goods to a purchaser for value with the view of 
using the purchase money for a voluntary préférence, the purchaser 
knowing this intention, was a fraudulent conveying away or transfer 
within the meaning of the sixth section of the [bankruptcy] act 
[32 & 33 Vict. c. 71]. It appears to me that that view cannot be 
sustained. In truth, a mère voluntary transfer, impeachable only on 
the ground that it is a préférence to a particular creditor, has never 
been held to be in itself a fraud, or an act of bankruptcy. It may be 
impeached on the ground that it is voluntary, but it is impossible, as 
it appears to me, to hold that a mère voluntary transfer is of itself 
an act of fraud ; and, if this is not fraudulent within any principle of 
law, -it would be equally impossible to say that a sale becomes fraud- 
ulent because there is an intention in the mind of the vendor to use 
the purchase money for the purpose of making a voluntary préfér- 
ence, and the purchaser knows that that is the motive of the sale and 
the intention of the vendor with référence to the proceeds of the sale. 
It appears to me that it would be an extravagant extension of the 
doctrine of fraud on the bankrupt law to hold that such a sale, under 
such circumstances, is of itself a fraudulent act, or an act of bank- 
ruptcy." Taking this to be the law, the présent verdict cannot be 
sustained. It is no doubt true that, even though the sale of their 
property by the défendants was for a fuU considération, if really 
made for the purpose of putting it out of the reach of creditors it 
was fraudulent (Ferris v. Irons, 83 Pa. 179) ; and we may take into 
considération as well that which occurred after as that which preceded 
the transaction in passing upon it. Yet, even so, there is nothing in 
the case to give it any such fraudulent character. The most that 
can be said against it is that the défendants used the proceeds of the 
sale to prefer certain of their creditors, and to meet their own Per- 
sonal needs, instead of distributing it pro rata among ail whom they 
owed. But, so far as they paid some debts to the exclusion of others, 
they were strictly within the authority given them by the common 
law, however it may be to the contrary in bankruptcy ; and, while the 
payment of the back rent, or of the debt for which their father's 
estate was surety, was undoubtedly a préférence which the bankrupt 
law would avoid, it cannot be said to establish an intent through the 
médium of the sale to hinder, delay, or defraud their other creditors, 
even though they had such a préférence in mind from the beginning 
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(Ex parte Stubbins, 17 Ch. Div. 58) ; or, in other words, an intent to 
prefer is not to be confounded with an intent to defraud, nor a prefer- 
ential transfer with a fraudulent one. Nor can a fraudulent intent be 
made eut of the setting aside of $100 for the support of their mother, 
or the rétention of two hundred and sixty-odd dollars to meet their 
own Personal needs. The one was not only a filial, but a légal, obli- 
gation, if, as we assume, their mother had need of it. Nor were they 
bound to strip themselves of their last dollar, and go upon the town, 
under penalty of being charged with a dishonest or covinous purpose. 
Even, therefore, if we had a right to infer that from the beginning 
they contemplated ail that was subsequently donc, — which is quite 
a stretch of inference, — it cannot be regarded as a fraudulent with- 
drawal of their property out of the reach of creditors to sell with that 
in view; otherwise any disposition by an insolvent debtor would be 
open to that charge if every dollar derived from it was not turned 
over impartially to his creditors. This is not the standard of the law, 
however it may be of morals or idéal honesty ; and, while a man may 
not connive with others to get his property out of the way by sale or 
otherwise, yet a fair and open disposition of it on a full considération 
cannot be given any such character although it may incidentally hâve 
the effect of leaving nothing which creditors can get hold of, and 
even though the debtor do this to meet some of his obligations rather 
than others. 

The only thing that remains is the fact that the défendants did 
not carry out their promise to pay the plaintiffs out of the proceeds 
of the sale. This, of course, would hâve been as much of a préfér- 
ence, and as objectionable to the bankrupt law, which the plaintifïs 
seek to invoke, as the payment of the rent or of the debt for which 
their father was surety. But, passing by this feature of it, there 
is nothing in the mère failure to keep their promise that can be laid 
hold of to make out a fraudulent motive in the transaction. The 
negotiations for the sale were then in progress, and could not, there- 
fore, hâve been gotten up by the défendants, nor carried through by 
them, to get their property out of the way under pressure of this 
particular claim. 

Ail this is said, of course, with référence to the act of bankruptcy 
alleged in the pétition. Had a transfer of property with intent to 
prefer been charged, we should hâve had a very différent question to 
deal with; but, as the case stands, there is nothing to warrant the 
conclusion that the sale was not an honest one. The money which 
the défendants réceived from it was their own in law, and the fact 
that they exercised their proprietary rights in disposing of it afïorded 
no évidence of a fraudulent purpose. 

The rule is made absolute, and a new trial awarded. 
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In re SMITH. 

(District Court, S. D. New York. January 4, 1902.) 

Pbivilege of Withess— Answebs Which might Incriminate— Trustée in 
Bamkruptot. 

A trustée In bankruptcy, wh© bas been arrested under Bankr. Act 
1888, § 29a, cbarged wlth a misappropriation of funds of the estate, on 
an examination before the référée, pending such charge, with référence 
to the bankrupt estate, bas the constltutiotial right to refuse to answer 
a question asked hlm, on the ground tbat bis answer may tend to in- 
criminate him. 

In Bankruptcy. On question certified by référée. 

Epstein Bros., for receiver. 

Levy & Unger, for Wm. E. Hardt. 

ADAMS, District Judge. In this case, one Hardt, the trustée of 
the estate, was charged by the référée with misappropriating funds 
of the estate through the altération of checks after they had been 
countersigned by the référée, and Hardt was arrested upon a war- 
rant issued by a United States commissioner. He was subsequently 
indicted under section 29a of the bankruptcy act. After his arrest, 
and pending the indictment, he was brought before the référée for 
examination with référence to the bankrupt estate, and was asked 
if the receiver, who had preceded him in charge of the estate, had 
turned over to him a check representing the cash that he (the re- 
ceiver) had on hand. The witness declined to answer this question 
upon the ground that it might tend to incriminate him, and the 
question of the right of the witness to refuse to answer under the 
circumstances has been certified for the opinion of the court. 

It is provided, "No person * * * shall be compelled in any 
criminal case to be a witness against himself. * * * " Const. 
U. S. Amend. 5. This has been construed to mean not merely that 
a person shall not be compelled to be a witness against himself in 
a criminal prosecution against himself, but also that a person shall 
not be compelled, when acting as a witness in any investigation, to 
give testimony which may tend to show that he himself has com- 
mitted a crime. Counselman v. Hitchcock, 142 U. S. 547, 562, 12 
Sup. Ct. 195, 35 L. Ed. II 10. The bankruptcy act afïords no im- 
munity excepting with respect to the testimony of a bankrupt. Sec- 
tion 7a; In re Feldstein, 103 Fed. 269, 4 Am. Bankr. R. 321. It is 
not necessary hère to consider the extent of such immunity; 

The claim of the witness of a right to refuse to answer should 
be sustained. 



PENNSYLVANIA THtfST CO. OF PITTSBURGH v. McBL,ROY. 
(Circuit Court of Appeals, Third Circuit. Deoember 26, 1901.) 

1. GUABAITTT — ESTOPPEL OF QOARAUTOR TO DeNY LiABII/ITY. 

A llmlted partnershlp executed Its note to a bank as collatéral se- 
curlty for such customers' notes as the bank sbould discount on Its 
Indorsement, a guaranty by one of the members of the flrm belng In- 
dorsed on such collatéral note. Among the notes discounted by the 
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bank for the flrm were a number whlch were flctltioua or forged. Seld, 
that the guarantor as well as the flrm was bound by the représentations 
of the latter that the notes were valid, and eould not assert thelr In- 
validlty to avold llabillty on Mb guaranty. 

8. SaME — DiSCÇAKGB OP Q0ARAKTOB— SUKKENDER OF NOTES. 

A Ilmlted pàrtnership executed its note for $75,000, on which was In- 
dorsed a guaranty by one of its members. The note was delivered to 
a bànk as collatéral security for such customers' notes as the bant 
should discount for the flrm on Its indorsement The flrm became in- 
solvent, at whlch time the bank held such notes to an amount exceeding 
$75,000. Subsequently the guarantor delivered to the bank three notes 
of a third person indorsed by him, each for $25,000, and the bank sur- 
rendered to him the greater part of the notes discounted for the flrm. 
Held; that as between the parties such surrènder opéra ted as a pay- 
ment, and dlscharged the guarantor from liability on hls guaranty, except 
to the extent of the discounted notes stlll retalned by the bank. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania, in Bankruptçy. 

William A. Way, for appellant. 
Charles P. Orr, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

ACHESON, Circuit Judge. This is an appeal from an order of 
the district court, sitting in bankruptçy, sustaining a proof of claim 
by Samuel M. McElroy, trustée for the Citizens' National Bank of 
Pittsburgh, against the estate of Henry Butterfield, a bankrupt. The 
proof of claim was npon Henry Butterfield's guaranty of a judgment 
note of Lyons, Butterfield & Co., a limited pàrtnership association 
under the laws of Pennsylvania, dated May 7, 1896, for $75,000, given 
by the limited pàrtnership to the bank, the guaranty being indorsed 
on the note. It is conclusively shown by the évidence and is a con- 
ceded fact that the judgment note was given and accepted as col- 
latéral security for a line of commercialpaper consisting of prom- 
issory notes and acceptances which the limited pàrtnership might 
thereafter receive, from time to time, from its customers for mer- 
chandise sold and delivered, and which the bank might purchase from 
the limited pàrtnership as indorser. Accordingly the bank from 
time to time did purchase from the limited pàrtnership as indorser 
commercial paper which was paid as it matured until the month of 
September, 1899, when the limited pàrtnership ceased to do business, 
and Butterfield acquired its assets. At that time the bank held prora- 
issory notes and acceptances in small sums, which it had ptirchased 
from the limited pàrtnership as indorser to an aggregate amount 
somewhat in excess of $75,000. It was then discovered that this 
paper was nearly ail worthless, because the apparent makers were 
fictitious persons or their names were forged. On September 14, 
1899, the bank procured from Henry Butterfield three promissory 
notes, each for $25,000, made by Mrs. Jane B. Poster to the order of 
Henry Butteirfield, and by him indorsed. No cash or other thing 
of value was given by the bank to Mrs. Poster or Butterfield for thèse 
notes. But afterwards, early in- the year 1900, the bank surrendered 
to Henry Butterfield ail the notes it had purchased from the limited 
pàrtnership, ahd then held, except notes to the amount of $3,882.79, 
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which it still retains. The proof of daim which the référée in bank- 
ruptcy allowed and the court sustained includes not only thèse re- 
tained notes, but also the surrendered notes. 

We are not convinced that the court erred in sustaining the proof 
in so far as it embraced the notes for $3,882.79, which the bank re- 
tained and holds. The limited partnership, by its indorsement hav- 
ing avouched that thèse notes were genuine business paper, and 
thus induced the bank to purchase them, certainly could not suc- 
cessfuUy set up as against its liability upon the collatéral judgment 
note that the notes hère in question were not received from custom- 
ers for merchandise sold and delivered, but were fictitious or forgeC, 
As then the limited partnership could not make such défense, neither 
under the peculiar circumstances of the case is it available to the 
guarantor Henry Butterfield. He was a member of the limited part- 
nership, and its secretary and treasurer. Although not individually 
liable for its debts, he was personally interested in its financial suc- 
cess. Undoubtedly the purpose of his guaranty was that the limited 
partnership might realize upon and receive the proceeds of commer- 
cial paper indorsed by the limited partnership and purchased from 
it by the bank. Now, the limited partnership did receive from the 
bank the proceeds from the purchase of thèse notes. To hold the 
guarantor then liable therefor violâtes no express provision of the 
judgment note or the indorsed guaranty, and does not go beyond the 
substantial purpose and true intent of the guaranty. 

But in respect to so much of the allowed proof of claim as em- 
braced the surrendered notes, we are not able to concur in the views 
of the learned judge of the district court. The judgment note, with 
the guaranty indorsed thereon, was a mère collatéral security for the 
promissory notes purchased and held by the -bank. The prom- 
issory notes themselves constituted the principal debt. The bank had 
no independent claim upon or by virtue of the judgment note apart 
from the commercial paper it purchased and held. Now, it appears 
that, having received from Henry Butterfield the Poster notes for 
$75,000, the bank surrendered to him the promissory notes involved 
hère without réservation to it of any right, title, or interest therein. 
The surrender seems to hâve been absolute. It is not shown, nor 
is it even pretended, that there was any express agreement or déclara- 
tion to the contrary. There was no considération for the Foster notes 
given by the bank other than the surrender of thèse old notes. The 
bank got Butterfield's indorsement of the Foster notes, which was 
the full équivalent of his guaranty hère in question. It may be well 
to note that there is nothing to show that Butterfield was a party 
to any fraud on the bank. In the absence of anything expressed to 
the contrary, the circumstances, we think, irresistibly raise the in- 
ference that by the surrender of the notes they were satisfîed or ex- 
tinguished, so far as the bank was concerned. If the bank did not so 
intend, why was the surrender made? Unless the surrender of the 
old promissory notes was intended to be équivalent to their can- 
cellation as respects the bank, there is no rational explanation of this 
transaction. Observe the facts. Informed of the fictitious or forged 
character of the purchased promissory notes, the bank accepts from 
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Henry Butterfield the notes of a third person for substantially 
the like amount, with his indorsement, and then, without any réserva- 
tion whatever, delivers up to Butterfield the old notes, which were at 
once the évidence of the original indebtedness and the very basis of 
the bank's claim. It is a matter of no moment that the surrender was 
not simultaneous with the acceptance of the Poster notes. The 
purchased commercial paper we may suppose had to be got together. 
At any rate, the fact of the surrender is the material thing, not the 
time when it occurred. The court below was much influenced by the 
circumstance that the judgment note was not surrendered, but 
was retained by the bank. This fact, however, has no such sig- 
nifîcance as the court assumed; for the bank did not give up ail the 
commercial paper which was secured by the collatéral judgment note, 
but retained and still holds part thereof, and it has entered into the 
proof now under considération. This fully explains why the judg- 
ment noté vi'as not surrendered, and repels any inference from the 
rétention unfavorable to the trustée in bankruptcy (the appellant) in 
respect to the surrendered paper. ' 

Authority is not lacking to sustain our conclusion as to the efïect 
of the acceptance of the Poster notes and the surrender of the old 
notes in the circumstances which hère existed. Thus, in Arnold v. 
Camp, 12 Johns. 409, 7 Am. Dec. 328, it was held that where a prom- 
issory note was given by a partnership, and the payée afterwards 
took the individual note of one of the partners for the amount, and 
gave up the partnership note, it was a payment of that note. And 
in Hess v. Dille, 23 W. va. 90, 97, it was decided that where the new 
note is that of a third person the surrender of the old note will be 
treated prima facie as a discharge of the old note, and a release of 
the maker from personal liability thereon. 

That the discharge or extinguishment of the principal obligation 
precludes resort to the collatéral, in the absence of a saving agree- 
ment, is a proposition which needs no citation of authorities for its 
support; and it is also an accepted principle that where the primary 
obligation is satisfied or extinguished this will operate to release a 
guarantor. 14 Am. & Eng. Enc. L,aw (2d. Ed.) p. 1 162. 

The order of the district court sustaining the claim of Samuel M. 
McElroy, trustée for the Citizens' National Bank of Pittsburgh, in 
the sum of $78,750, against the estate of Henry Butterfield, bankrupt, 
is reversed, and the cause is remanded to that court, with direction 
to disallow said claim, except in so far as it is founded on notes re- 
tained and held by said bank, as per Exhibit A, amounting to 
$3,882.79. 



In re RAFFEETT et al. 

(Blstrict Court, N. D. lowa, E. D. December 26, 1901.) 

HOMÉSTEAD— lOWA Statbte— What Constitutes Familt. 

Under Code lowa, § 2972, provlding that "the homestead of evœy fam- 
lly, whether owned by the husband or wife, is exempt from Judlcial 
sale," It Is not essential to the exemption that there should be one who 
Is the head of the family, or members who are dépendent; and npoa 
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the death of a father and mother, so long as thelr chlldren, or any num- 
ber of them, continue to réside in thé homestead property as members 
of the same famlly, the homestead character continues, or a new family 
is created, which Is entitled to homestead rights in the property; and in 
either case it cannot be sold to satlsf y the debts of any of the heirs con- 
tracted after the decease of their parents, whether such helrs are mem- 
bers of the famlly or not 

In Bankruptcy. On certificate of référée on questions of home- 
stead exemption. 

O'Donnell & Lattner, for bankrupts. 
Henderson, Hurd, Lenehan & Kiesel, for trustée. 

SHIRAS, District Judge. The question presented by the certifi- 
cate of the référée in this case is whether the trustée can rightfully 
sell, as part of the assets of the estate, the interest held by the bank- 
rupts in outlots 578A and S79A in Dubuque, lowa, or whether the 
premises are exempt to the bankrupts imder the homestead laws of 
lowa. The évidence shows that the property was acquired years 
ago by the father and mother of the Rafïerty sisters, and was occu- 
pied by the family as their homg^ The mother died some 13 years 
ago, and the father about a year after, leaving a family of nine 
children, — ^two sons and seven daughters. The two sons and a mar- 
ried daughter made no claim to the home property, leaving that in 
the possession of the daughters, who continued to occupy the prem- 
ises as a home. When the pétition in bankruptcy was filed, and at 
the présent time, the occupants of the premises were and are Susie 
D., Florence, and Geneviève Rafïerty ; four of the sisters being mar- 
ried, and living elsewhere. The three sisters just named are ail of 
full légal âge, and hâve lived where they now do during their entire 
hfetime. Some time since, two of the daughters — Mary E. Rafïerty, 
now Mrs. McCann, and Susie D. Rafïerty — engaged in the millinery 
business under the firm name of Rafïerty Sisters, but the enterprise 
not proving a success financially, they were adjudged bankrupts in 
this court, and their estate is now in process of settlement. The 
trustée applied to the référée for an order directing him to sell the 
interest of the bankrupts in the premises, and the bankrupts inter- 
posed their claim to the property as exempt. Upon the hearing the 
référée held that the premises could not be deemed to be a home- 
stead, nor could the three sisters now living therein be held to be 
a family within the meaning of that term as used in the homestead 
law of the state, and therefore the premises were not exempt from 
liability for the debts of the several owners thereof, and the question 
now presented for considération is whether this conclusion is a cor- 
rect construction of the statute of lowa. Section 2972 of the Code 
of lowa déclares that "the homestead of every family, whether 
owned by the husband or wife, is exempt from judicial sale, where 
there is no spécial déclaration of statute to the contrary." In some 
of the States the statutory provision is that the homestead of the 
head of the family is exempt, and it has been held under thèse stat- 
utes that, to come within the exemption, there must be one who 
stands in the^actual control of the household, as the head thereof, 
and being under a légal or moral obligation to support the other 
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menatets, ôPthé houséhoM. This is not the provision of the lowa 
statute, t]^ç, déclaration therein being that the hoinestead of every 
family is exempt; and it is clear that the purpose of the statute is 
to extend its benefits to the family as a whole, and this bénéficient 
purpose shbuld not be defeated by holding that when the parents, 
who are recognized as the heads of the family, pass away, the pro- 
tectioh bf the statute is withdrawn from the family, which continues 
to exist, though bereft of its natural heads. Having regard to the 
object sought to be attained by the homestead exemption law, it 
would seem that, to hold that the death of the parents terminâtes 
the family relation, and subjects the common home to liability for 
the debts of one or more of the heirs at law, would be a déniai of one 
of the most important purposes sought to be attained by the statute 
in question. The exemption of the family home from judicial sale 
has regard, not only to thè interests of the individual citizens, but is 
founded also upon sound public policy, which recognizes the bene- 
fit derived by the community at large from the ownership by every 
family of a common and permanent home. The state, by its légis- 
lation, wisely encourages the acquisition of homes by its people; 
and there is no greater incentive to that end than the knowledge 
the parent has that, if he is taken away, his children, so long as 
they continue members of the family, cannot be deprived of the pro- 
tection of the home acquired through years of labor and saving on 
part of the parents, and in many cases aided by the earnings of the 
entire family. In this view of the lowa statute, it cannot be held 
that, where the character of a homestead has once been fairly and 
properly impressed upon the premises occupied by a given family, 
the family relation is terminated, and the homestead character of 
the property is destroyed, simply because one or more of the mem- 
bers of the family are called away by death, leaving the family circle, 
though diminished in numbers, still in existence, and still carrying 
on the family lifè under the same roof tree. 

The distinction existing between statutes conferring exemptions 
on heads of familles and those conferring exemptions on the family 
is clearly defined by the Suprême court of lowa in Reeseman v. 
Davenport, 96 lowa, 330, 63 N. W. 301, wherein it was held that the 
rule recognized in Van Doran v. Marden, 48 lowa, 186, and other 
like cases, to the effect that exemptions of personal property from 
judicial sale, provided for in the Code of lowa, in favor of heads 
of familles, ceased to exist in favor of a woman upon her marriage, 
as she then ceased to be the head of a family, did not apply to the 
statute creating the homestead exemption, because that exemption 
was to the family, and it was therein held that the homestead right 
held by Mrs. Reeseman prior to her marriage was not terminated 
by the fact of her marriage. In Parsons v. Livingston, 1 1 lowa, 104, 
yj Am. Dec. 135, it was held that property acquired by a widower 
without children, but which he occupied with his mother, was ex- 
empt from debts created aîter the ôccupancy of the premises by 
the mother and son ; it being also therein said : 

"This aCt of the législature In glvlng to each citizen of t^ state a home- 
2tead Is based upon the Idea that it is a matter of public policy, for the pro- 
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motion of the prosperlty of the state and the gênerai good of the people, 
that each citizen should be independent and above want; that he should 
hâve a home, — a place where he and hls famlly may Uve in society beyond 
the reach of ânanclal mlsfortune and the demands of creditors." 

In Arnold v. Waltz, 53 lowa, 706, 6 N. W. 40, 36 Am. Rep. 248, 
it was held that the homestead exemption extended to a case wherein 
an unmarried woman protected and provided for the children of a 
deceased sister. In Tyson v. Reynolds, 52 lowa, 431, 3 N. W. 469, 
was presented a case touching the exemption of personal property 
under section 3072 of the Code of lowa of 1873, which declared that 
every head of a family being a résident of the state is entitled to 
hold exempt from exécution certain named property. It was held 
that the debtor, who was a widower, with whom his son and his 
son's wife continued to réside without paying board, must be deemed 
to be the head of a family within the meaning of the statute, and 
entitled to the exemption claimed. It was expressly said therein 
that "the relation existing between such persons must be of a per- 
manent and domestic character, not abiding together temporarily 
as Etrangers. There need not, of necessity, be dependence or obli- 
gation growing out of the relation." If it be true, as held in the case 
cited, that, to make one a head of a family, within the meaning of the 
exemption statutes, it is not necessary that any member of the fam- 
ily should be dépendent upon the head of the family for support, 
then certainly it must be true that the family relation or condition, 
as that term is used in the homestead statutes, is not dépendent upon 
the question whether any one of the family owes the obligation of 
support to the others, or that there shall exist a condition of légal 
dependency on part of some of its members upon any one or more 
of the others. The existence of a family is conditioned upon the 
fact that there is gathered together in one homestead that domestic 
entity which the community recognizes as a family, bound together 
by the ties of blood or afBnity, or through the opération of circum- 
stances which, in the particular case, bring about the same results 
which usually spring from the tie of relationship. When, therefore, 
a number of persons are living together in that domestic relation 
which is commonly and properly designated as that of a family, 
such an entity may acquire and maintain a common home, which, 
imder the provisions of the Code of lowa, will be exempt from lia- 
bility for debts due from any one or ail of the individuals composing 
the family, created after the occupancy of the homestead. Under 
thèse circumstances, so long as the family exists and continues to 
occupy the common home, its homestead character cannot be de- 
stroyed by the action of creditors whose claims did not come into 
existence until after the homestead had been acquired. It may be 
abandoned as a place of résidence by the family, or the family may 
be broken up by the action of its members, and thus the premises 
may cease to be the homestead ; but, after the homestead character 
has been conferred upon the premises, it will continue to exist until 
abahdonment by the family has taken place, or until the family itself 
becomes extinct, either through the death of its members or through 
their action resulting in the dispersion thereof. In the case now 
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under considération the homestead character was given to the prem- 
ises in question originally by the occupancy thereof by the parents 
and children. of the Rafferty family. Upon the death of the parents 
the title passed to the children, but the family relation among the 
remaining occupants was not in fact dissolved. It may be true that, 
technically speaking, a new family then came into existence, com- 
posed of the children remaining in the home; but at that time none 
of the debts now represented by the trustée were in existence. The 
point for décision is whether, by continuing to réside together as 
one family, the children remaining at home did not create or con- 
tinue a family, and as such did they not become entitled to hold the 
premises as the family home. The évidence shows that the one mai - 
ried daughter and the sons yielded up any claim they had to this 
realty, the purpose being to keep thèse premises as a home for the 
children, who were then of an âge specially requiring a home for 
their protection. Thèse premises never hâve been abandoned as 
a home by the family, ndr has the family been dispersed through the 
action of its raembers. By marriage some of the sisters hâve gone 
to other places of résidence, but the family still continues to exist 
in the persons of the three sisters whose home has been on the 
premises, practically, if not literally, for their entire lifetime. Upon 
what thèory can it be held that the creditors of the bankrupts càn 
now insist upon breaking up the home wherein Geneviève and 
Florence Rafiferty hâve always lived? Thèse sisters are not bank- 
rupts, nor are they indebted in any sums to the creditors represented 
by the trustée in this case. It is no answer to the query for it to 
be said that, if the premises are sold, the proportionate share com- 
ing to Geneviève and Florence will be paid them in money. What 
they are entitled to under the law is the right to occupy the prem- 
ises as à home, and the deprivation of the common home is not 
made good to them by giving them their shares in what may be 
realized from the property at a forced sale. The home intended to 
be secured tô the family by the homestead exemption law of lowa 
is something far beyond the mère money value that the premises 
cân be sold for at public sale. The exemption of the homestead is 
the récognition of the value of a home, not in money, but in ail the 
influences that emanate therefrom ; and on the ground of public 
policy alone'it is the duty of the courts to prevent the defeat of the 
beneficent purposes of the statute through a narrow construction 
of its provisions. If it bé held that Mrs. McCann, through her mar- 
riage and her removal to another place of résidence, may hâve given 
some foundation for the claim that she has abandoned the common 
home, yet that is not true of the other bankrupt sister, who still 
continues to réside in the common home: Her homestead rights in 
the premises came into existence long before any of the debts now 
due from her came into existence, and, as she has neyer abandoned 
or terminated her rights in the homestead, she is entitled to claim 
the same as exempt. The fact that Mrs. McCann, upon her mar- 
riage, ceased to live in the common home, does not defeat the rights 
of the family ^ho still occupy the premises as a family to hold the 
same exempt from judicial sale. At the time of her marriage Mrs. 
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McCann's interest in the property could not be sold for her debts. 
Her creditors, if she had any, could not sell the homestead on the 
ground that she had some interest therein without destroying the 
family homestead, which it is the purpose of the statute to protect. 
It is clear that the interest in common which Mrs. McCann held in 
the homestead premises was not subject to be sold for the debts 
now represented by the trustée up to the moment she ceased to 
réside in the common home, for the reason that the premises were 
exempt to the family as a home ; and I can see no good ground for 
holding either that the homestead was abandoned by the family 
or that the family was broken up and dispersed by the fact that one 
member thereof had ceased to live in the common home, The 
question really presented for considération is not as to the home- 
stead rights of Mrs. McCann, but as to the homestead rights of the 
family, who for years hâve occupied the premises as their home, and 
still continue so to do in the persons of the sisters Susie, Geneviève, 
and Florence; and, as already said, I can see no reason why their 
home should be broken up for the benefit of the creditors whose 
debts were not created in the belief that the homestead formed part 
of the assets of the bankrupt fîrm. 

The exceptions to the ruling of the référée must therefore be sus- 
tained, and the record be returned, with instructions to refuse the 
pétition of the trustée asking authority to sell the interests of the 
bankrupts in the family homestead. 



In re GUGGENHEIM SMELTING CO. (three cases). 
(Circuit Court of Appeals, Third Circuit. December 26, 1901.) 

Nos. 35-37. 

1. CcsTOMs DcTiEs— Classification— Base Bdllion. 

"Base bullion," an intermedlate or provisional produet In the crude 
réduction of golû and silver ore, formed by smelting the same with à 
flux of lead ore or silver lead ore, and which is composed of gold, silver, 
and lead, is not dutiable, inider paragraph 166 of the tariflf act of 1894, 
covering "lead in pigs and bars, molten and old refuse lead run into 
blocks and bars, and old scrap lead fit only to be remanufactured," which 
ineludes only pure lead in its différent forms; nor is it within the terms 
of paragraph 16S, fixing the duty on lead ores and lead dross and the 
lead contained in other ores, since it is not an ore; but it should be 
classified under such paragraph as a nonenumerated article "similar" 
to the ores containing lead as therein desci'ibed, within the provisions 
of section 4, in view of the intention evidenced by section 21, that metals 
in crude form, unless expressly exempted, should be dntiable. 

2. Same— Protest— Time por Filtng. 

The provision of section 14 of the customs administration act of 1890, 
that the décision of the collecter as to the duty to be paid on imported 
merchandise shall bè final and conclusive unless protest shall be filed 
"within 10 days after, but not before, such ascertainment and liquida- 
tion of dutles," Is peremptory, and the coUector has no power to waive 
the same, and accept a protest filed after the expiration of the time flxed. 
S. Samb— Sdfficiency of Pkotest. 

A coUector assessed a duty of one cent per pound on "base bullion,'' 
under paragraph 166 of the tariff act of 1891, and the importer filed à 
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protest on the sole ground tliat the duty should be levled and collected 
only on the net amount oi lead contalned in such buUion, the other 
toetala contalned thereln being on the feee Ust. The article -Wns In f act 
: not dutlable under sald paragraph, but under paragraph 165. Held,, that 
the protest was Insufflclent, in faUmg to point eut the provision under 
which thé coUector should hâve acted, and that his décision must there- 
fore stand. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

Paul Fuller, for appellant. 

Cortland Parker, Jr., and David O. Watkins, for appellee. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. Thèse are apjieâls prosecuted by the ap- 
pellant in thrèe several cases from the dëcrees therein of the United 
States circuit court for the district of New Jersey. Thèse decrees 
sustained the décision of the board of ,general appraisers, subjecting 
certain importations of base bullion or crude ores, or metals contain- 
ing lead, to the duty impôsed by paragraph i66 of section 2 of the 
tariff act of August 27, 1894. Taking thèse cases separately, we will 
consider, first, that of the importation by the City of Washington, of 
June 4, 1897. Paragraph 166, above referred to and held applicable 
to the importation in question, is as follows : 

"Lead in pigs and bars, molten and old refuse lead run into blocks and 
bars, and old scrap lead fit only to be remàntifactured, one cent per pound: 
provided, tbat in case any foreign country shall Impose an export duty upon 
lead ore or lead dross or silver ores eontaining lead, exported to the United 
States from snch country, then the duty upon such ores and lead in pigs and 
bars, molten and old refuse lead run into blocks and bars, and old scrap lead 
fit only to be remanufactured, herein provided for when Imported from such 
country, shall remain the same as fixed by the law in force prior to the 
passage of this act." 

The importer protested against the action of the collecter, and 
contended that its importation did notcome within the meaning of 
any term in paragraph 166, but that a duty of three-quarters of a 
cent should hâve been imposed and coUected on the net amount of 
the lead contalned in the material, as provided for in paragraph 165, 
which reads as follows : 

"Lead ore and lead dross, three-fourths of one cent per pound: provided, 
that silver ore and ail other ores eontaining lead shall pay a duty of three- 
foiirths of ono cent per potind on the lead contalned therein, according to 
sample and assay at the iwrt of entry. The method of sampling and assaylng 
to be that usually adopted for commercial purposes by public sampling worUs 
In the United States." 

The protest was duly transmitted to the board of gênerai apprais- 
ers, pursuant to the statute in such case made and provided. The 
évidence shows that the importatioti was from Mexico, and consisted 
of an article that does not come literally, if in any sensé, within the 
description of either of the quoted paragraphs. It appears to hâve 
been originally an ore eontaining silver and gold, as taken from the 
mines, to which had been added a leâd ore or silver lead ore as a 
flux in a blast furnace, where they were ail smelted, the precious met- 
als being separated by this process from the iron, silica, and some of 
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the minor metals, and absorbed by the lead. This process results 
in a product called by some of the witnesses "base bullion." Accord- 
ing to the évidence, such a combination is an intermediate or pro- 
visional product, and must be subjected to further smelting and re- 
fining processes before the lead can be separated from the precious 
metals with which it is united, and made into the bars or pigs of pure 
lead, known as such commercially, and fit for being used in the arts 
and various manufactures of lead. The lead of commerce, other than 
scrap lead and refuse lead, cornes in bars and pigs, and is susceptible 
of immédiate use in the manufacture of articles composed of lead, or 
into which lead enters. It is pure lead. This is true also of "molten 
and old refuse lead run into blocks and bars, and old scrap lead fit 
only to be remanufactured." It is too clear for discussion that para- 
graph i66 describes accurately this pure lead of commerce, requiring 
no further process to render it fit for manufacture, and it seems to us 
also clear that the importation in question is entirely outside of the 
terms by which dutiable articles are described in said section. 

There is great difïiculty, also, in applying the language of para- 
graph 165, above quoted, to this importation. It certainly is not lead 
ore or lead dross, nor does it seem completely to fill the description 
of silver ore or other ores containing lead, as the word "ore," in its 
ordinary signification, is not applicable thereto. That term is used 
to dénote a native product of the mines, containing métal combined 
with more or less of the impurities that are always found in combina- 
tion with it mechanically or chemically, and before it has been sub- 
jected to any smelting or separating process whatever. The subject 
of this importation, as we hâve seen, was the resuit of a crude and 
primary smelting process, the resuit of which was not strictly an ore, 
and certainly was not a pure lead fit for use and manufacture in the 
arts. 

Inasmuch as there cannot be, and should not be, a tax of doubtful 
authorization, it has been repeatedly declared by the suprême court 
that, where the question of the imposition of the tax is one of doubt, 
the doubt must be resolved in favor of the importers, and that 
"duties are never imposed on the citizen upon vague or doubtful 
interprétations." In view of this well-settled principle, it would not 
be difficult in this case to arrive at the conclusion that, since the im- 
portation in question is not described in any of the schedules of the 
tariff act imposing a duty, it should be free of duty altogether. The 
spécifie enumeration, however, of ail articles intended to be free of 
duty, and the provision made by sections 4 and 21 of the act, as well 
as the fact that the protest of the importer points out paragraph 165 
as that imder which duty should be paid, bring us to the conclusion 
that a duty on the importation in question should be imposed under 
paragraph 165. 

Section 4 of the act, which we think is applicable in this case, is 
as follows : 

"Sec. 4. That eaeh and every Imported article, not enumerated in this act, 
■which is similar, either in material, quallty or texture, or the use to which 
it may be applied, to any article enumerated in this act as chargeable with 
duty shall pay the same rate of duty which is levied on the enumerated ar- 
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ticle whlch It most resembles In any ,of the particulars before mentloned; 
and if any noh-enumerated article èqùàliy resembles two or more enumerated 
articles on which différent rates o£ duty are chargeable there shall be levied 
on such non-eiiupierated article the same rate of duty as is chargeable on the 
article whlch It resembles paying the highest rate of duty; and on articles 
not enutaeratèd, ïBanuf actured of two or more materials, the duty shall be 
assessed at the highest rate at which tlïe same would be chargeable if com- 
posed whoUy of the component material thereof of chief value; and the 
■words 'component material of chlef value,' wherever used in this act, shall 
be held to mean that component material which shall exceed in value any 
other single component material of the article; and the value of each com- 
ponent material shall be determined by the ascertalned value of such ma- 
terial in its conditions as found in the article. If two or more rates of duty 
shall be applicable ta any imported article, it shall pay duty at the highest 
of such rates." j 

Section 21 of the same act provides as follows : 

"Sec. 21i That the works of manufacturera engagea in smeltlng or reflning 
metals, or both smeltlng and reflning, in the United States may be designated 
as bonded warehouses under such régulations as the secretary of the treasury 
may prescrlbe: provided, that such manufacturers shall flrst give satisfactory 
bonds to the secretary of the treasury. Ores or metals in any crude form 
requiring smeltlng or reflning to malié them readily available In the arts. 
Imported Into the United States to be smelted or reiined and intended to be 
exported in a l'eflned but nnmanufactured state, shall, under such rules as 
the secretary of the treasury may prescribe and under the direction of the 
proper Offlcer, be removed In original paclcages or in bulk from the vessel 
or other '^ehlcle on whlch they hâve been Imported, or from the bonded 
warehous© in which the same may be, into the bonded warehouse in which 
such smeltlng or reflning, or both, may be carried on for the purpose of 
belng smelted or refined, or both, without payment of dutles thereon, and 
may there be smelted or refined, togéther with other metals of home or 
foreign productions: provided, that each day a quantity of refined métal 
equal to the amount of imported metals smelted or refined that day shall 
be set aside, and such metalé so set aside shall not be taken from said 
Works except for transporta tion to another bonded warehouse or for ex- 
portation, * * • or it may be removed under such régulations as tlie sec- 
retary of the treasury may prescribe, upon entry and payment of duties, for 
domestic consumption." 

The intention of congress, therefore, as evidenced by the gênerai 
scheme of the tarifif act, being that no article not specially enumerated 
in the free list should be âdmitted into the country free of duty, we 
feel compelled to apply the so-called "similar" provisions of section 
4 to the importation hère in question. 

The désignation, in section 21, of "ores or metals in any crude form 
requiring smelting or refining to make them readily available in the 
arts," we think clearly includes the importation hère in question. 
Though it is used in said section in connection with provisions au- 
thorizing the establishment of private smelting works, as bonded 
warehouses, in which such crude metals or ores may be smelted, and 
the refined métal obtained therefrom under proper supervision for 
the payment of duty thereon, and not as per se describing a dutiable 
article, yet it makes effective the provisions of section 4, taken in 
connection therewith, and renders it more readily applicable to the 
case in hand. We think, therefore, that the importation was a crude 
métal or ore "similar" in material to the silver ore and other ores con- 
taining lead described in parâgraph 165. The duty on refined lead 
extracted therefrom can be easily ascertained under the provisions o£ 
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section 21 and the treasury régulations authorized by and issued in 
pnrsuance thereof. 

The Case of Balbach Smelting & Refining Co., 81 Fed. 950, much 
relied upon by the counsel for the United States, decided m thé 
United States circuit court for the district of New Jersey in the year 
1897, differs from the case in hand, in that, to quote the language of 
the court, "ail the parties agrée that the imported métal is dutiable 
under paragraph 166 of the act of August 2"], 1894, and therefore the 
only question presented for the considération of the court is whether, 
under paragraph 166 and section 21 of the act of August 27, 1894, 
and treasurv régulations, a duty of one cent a pound shall be assessed 
upon the gross weight at time of importation, or upon the quantity 
of refined lead which shall be obtained from the imported métal." 

In the case we are now considering, however, the protest of the 
importer dénies that the importation was dutiable under paragraph 
166, but asserts that it is dutiable under paragraph 165. We think, 
therefore, that the appraisers and the court below, who affirmed their 
décision, erred in not imposing the tax of three-quarters of a cent 
per pound, provided for in paragraph 165, instead of the duty of one 
cent per pound, which was imposed upon the gross weight of the 
base bullion. _ ' 

The order and decree of the court below, afifirming the décision of 
the gênerai appraisers in this case, is reversed, with directions to 
enter a decree classifying the importation hère in question under para- 
graph 165 of Schedule C of the tariiï act of August 27, 1894. 

The second case to be considered is an appeal similar to the one 
just considered. The character of the goods, the titles, and parties 
in both cases are the same. The importation was made in the ship 
Saratoga, May 12, 1896. It differs from the case just considered, in 
that the protest was not filed within the statutory time. Section 14 
of the act of June 10, 1890, provides that the décision of the collector 
"shall be final and conclusive against ail persons interested therein, 
uniess the owner, importer, consignée or agent of such merchandise 
* * * shall within ten days after, but not before, such ascertain- 
ment and liquidation of duties, * * * giye notice in writing to 
the collector, setting forth therein distinctly and specifically and in 
respect to each entry or payment the reasons for his objection there- 
to." The counsel for the importer, admitting that the protest was 
not filed within the period specified in the statute, contends that the 
protest was, nevertheless, accepted, and that the collector waived the 
right, in the présence of a treasury agent, to reject the same. In 
view of the peremptory requirement of the statute just quoted from, 
in regard to the finality of the collector's décision, we do not think 
that it was in the compétence of the collector to waive the same. 
For this reason, therefore, we think the décision of the collector in 
this case is final, and that the décision of the appraisers, as to the 
duties to be levied, and the decree of the court below, so far as it 
sustained the levying of such duties, should be aiïirmed. 

The only other case as to which any record is before us is that. of 
the importation by the Saratoga, of July 6, 1896. In this case the 
protest was confined to paragraph 166, and was made on the ground 
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that a duty of one cent per pound should be levied and collected only 
on the net amount of lead, and that the gold, silver, copper, and anti- 
mpny included in the merichandise should be admitted free of duty, 
in accordance with the provisions Of certain paragraphs of the free 
list. The contention made.for the importer in this case is that though 
the protest failed to point out any other provision of the tariff act 
than paragraph i66, under which duties should be levied, yet, if the 
court were of opinion that such duties could not be levied at ail under 
that paragraph or any other, the rule that the importer must point 
out the provisions under which the collector should hâve acted would 
not apply, and the décision of the collector should be reversed, and 
the merchandise admitted free of duty. 

The counsel for the importer in their brief in this case say: "It 
is trué that, if any duty should hâve been paid, the importer must 
point out the provisions under which the collector should hâve acted. 
Should he fail to do se, the action of the collector must be afïirmed." 
In View pf dur décision in the case of the Washington, that the pro- 
visions of paragraph 165, if properly appealed to, would apply, the 
contention that there is no applicable provision under which the col- 
lector could hâve collected duty cânnot be sustained. We hâve al- 
ready, in the case of the Washington, stated that the terms of para- 
graph 166 are not applicable to the merchandise in question, either 
in whole or, in part, and we cannot, therefore, see how the provisions 
of said paragraph can be made applicable to the net amount of lead 
actually contained in the base buUion, when separated from the 
precious and other metals with which it is in combination. In the 
absence of any référence to paragraph 165, or any other provision 
of the law, we are constrained to allow the décision, of the collector 
to stand, and, for the reasoris stated and no others, the décision of the 
court below, sustaining the action of the collector in levying the duty 
of one cent per pound upon the grôss weight of this merchandise 
under paragraph" 166, is affirmed. 



UNÏTBD STATES v. PITTS. 

(District Court, N. D. Califomla. December 31, 1901.) 

No. 3,965. 

COtTNTERFBITINO — SIMILITUDE— WOHTHLKSS B>IKE BlLLS. 

An ind^fttinént under Bev. St. § 5430, charging the défendant with 
having in bis possession wlthout authorlty, and with Intent to sell or 
use the Samè to def raud, a securlty or obligation engraved and prlnted 
after the similitude of à securlty or obligation of the United States, does 
not State an offepse where It shows on Its face that the instrument on 
which It is based purports to be a note or blll Issued by a banli, and not 
an obligation or securlty of the United States. 

Criminal Prosecution. On demurrer to indictment. 

The inilictment In this case charged the défendant with a violation of 
section 5430 of the Eevlsed Statntes of the United States, in this: that at the 
time and place therein stated he "unlawfully, knowlngly, and felonlously" 
did "h^ve in hls possession and custody, wlthout the authorlty of the secre- 
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tary of the treasury of the United States, or any proper officer thereof, a 
certain obligation and security engraved and printed after the similitude of 
an obligation and security Issued under the authorlty of the United States^ 
which said obligation and security » • • was and is of the ténor f ol- 
lowing, to wit: 

" 'One 1. One 1. 

" 'The State Bank at New Brunswick wlU pay One Dollar to 
bearer on demand. New Brunswick. 

" 'No. 4,207 D. May, 1886. 

" 'State of New Jersey. 
" 'One. One. 

" 'M. Cunington, Cashr. M. J. Howe, Prest.' " 

The indictment further charged that the défendant well knew that said 
obligation was not a lawful and genuine obligation of the United States, 
and, knowing that the same was engraved and printed after the similitude 
of such an obligation, intended to sell and otherwise use the said obligation 
to defraud some person or persons to the grand jurors unknown. 

E. J. Banning, Asst. U. S. Atty. 
Lindsey & Netherton, for défendant. 

DE HAVEN, District Judge (after stating the facts). The de- 
murrer to the indictment will be sustained, upon the authority of 
U. S. V. Barrett (D. C.) m Fed. 369, and U. S. v. Connors, Id. 734. 
The exhaustive opinion of Judge Amidon in the fîrst of thèse cases 
renders unnecessary further discussion of the question hère pre- 
sented; and the language of Judge BelHnger in U. S. v. Connors 
may well be repeated as entirely applicable to the présent indictment : 

"The bills deseribed in this Indictment are not in the similitude of any 
obligations issued by the United States, and the statement in the indictment 
that they are so does not countervall the facts alleged, which show the con- 
trary. Thèse bills are deseribed as notes and obligations issued by the State 
Bank of New Brunswick, in the state of New Jersey. They do not purport 
on their face to be obligations of the United States, but something altogether 
différent" 
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(Circuit Court of Appeals, Thlrd Circuit. January 2. 1902.) 

No. 13. 

Cbiminal Law— Rioht to Move for New Triai,— Revibw on Ereor. 
The right of a défendant in a criminal prosecution, agalnst whom a 
verdict of guilty has been returned, to move for a new trial, and to 
hâve that motion considered on the reasons presented for it, is an abso- 
lute one, and the granting or refusai thereof does not rest in the discré- 
tion of the court. Theref ore the refusai of a fédéral court to permit the 
flling of such a motion, ofCered in due time, or to consider the same, or 
the évidence ofCered in Its support, is error, and may be reviewed on a 
wrlt of error. 

Bame— New Teial— Misconduct Affectinq Jurors. 

The fact that on the retlrement of the jury In a criminal case an 
offlcer of the court handed to them the Indictments upon which the^de- 
fendant was tried, which were taken into the jury room with other 
papers for their considération, and that indorsed on the back of each 
of such indictments was the verdict of a former jury finding the de- 
fendant guilty as charged therein, was such a violation of the rlghts 
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of the défendant as to entltle him to a new triai, and it was not In- 
cumbent on hlm to show that such indorsements were actually read by 
the Jurors or any of them. 

In Srror to the District Court of the United States for the Eastern 
District of Pennsylvania. 

Dimner Beeber, for plaintifï in error. 

J. W. Thompson and James B, Holland, for défendant in error. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. The plaintifif in error in this case was, 
on the 2ist, 22d, and 23d days of November, 1900, tried for selling 
oleomargarine without being sufficiently stamped, upon two indict- 
ments, — No. 25, of November sessions, 1899, and No. 37, of May 
sessions, 1900. The resuit of that trial was that the jury found the 
plaintiff in error guilty in manner and form as he stood indicted in 
indictment No. 25, November sessions, 1899, and guilty in manner and 
form as he stood indicted in the fourth and fifth counts in indictment 
No. 37, May sessions, 1900. On December 15, 1900, the district 
court set àside the said verdicts, and granted a new trial (105 Fed. 
371), on the ground that the plaintifï in error was injured by the 
publication of a prejudicial and inflammatory newspaper article con- 
cerning him during the trial. He was again called for trial on the 
25th of February, 1901. After the jury was sworn, the district at- 
torney announced that he would try the défendant upon ail the counts 
in bill No. 25, November sessions, 1899, and upon the fourth and 
fifth counts in the bill No. 37, May sessions, 1900, Consolidated as 
indictment No. 25. , Thèse were the counts in the two indictments 
upon which the défendant had been found guilty on the first trial. 
On this second trial the défendant was found guilty upon ail the 
counts in the fîrst indictment, and upon counts fourth and fifth of the 
second indictment. The verdict was returned February 25, 1901. 

The bill of exceptions, signed and sealed by the trial judge, and so 
made a part of the record, contains the following statement of facts : 

"Immediately upon the rendetlng of the verdict the defendant's counsel 
asked leave to more for a new trial, whleh request was refused by the court. 
Afterwards, od Fébmary 27, 1901, the défendant took certain testimony, and 
handed the notes thereof, wlth a written motion for a new trial, to the clerk 
of the com-t. A copy of both papers was handed to the Judge, but no leave 
of court was obtalned to file thèse papers pf record. On March 1, 1901, when 
the défendant wàs called for sentence, his counsel called thèse papera to the 
attention of the court, but the court deçllned to conslder them, on the 
ground that leave to move for a new trial had already been refused. To 
this refusai of the court, on March Ist, the défendant dld then and there 
except. The motion, with the reasons for a new trial, and the testimony 
taken In support of the motion, are appended to this bill of exceptions." 

The motion and reasons thus referred to in the bill of exceptions, 
so far as they concern us hère, are set forth in the record: 

"And now the défendant, by hla attorney, moves the court for a rule for a 
new trial, and In support of his said motion Aies the following reasons: (1) 
Because the jury, upon retiring to deliberate upon and to flnd a verdict, took 
with them and kept during ail their délibérations in the jury room, as one 
of the exhibits lli the case, the indictment against the défendant No. 25, 
November sessions, 1889, upon the back of which was indorsed the verdict 
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of the jury upon the trial had on the sald Indlctment on the 21st, 22d, and 
23d of November, 1900, which indorsement is as foUows: 'And now, the 
24th day of November, A. D. 1900, the jurors impaneled in this case upon 
their oaths and aflirmations do say that the défendant, David S. Ogden, is 
guilty In the manner and form as he stands indicted, and they further 
find him to be the proprletor of the Eidge Avenue Beef Company,' — which in- 
dictment is one of the two tried last Monday, the 25th of February, 1901, 
and contains the counts for the sales of oleomargarine on the 6th and 13th 
of March, 1899, and the 14th and 23d of September, 1899; being four of the 
five sales which the United States ofCered évidence to show on the trial held 
on the 25th of February, 1901, were illégal sales of oleomargarine. (2) Be- 
oause the jury, upon retiring to dellberate upon and to flnd a verdict, tooli 
witb them, and bept during ail their délibérations in the jury room, as one 
of the exhibits In the case, the indictment agalnst the défendant. No. 37, May 
sessions, 1900, upon the back of which was indorsed the verdict of the jury 
upon the trial had on the said Indictment on the 21st, 22d, and 23d of No- 
vember, 1900, which indorsement is as foUows: 'And now, the 24 th day of 
November, A. D. 1900, the jurors impaneled in this cause upon their oaths 
and affirmations do say that the défendant, David S. Ogden, is guilty in 
manner and form as he stands charged In the fourth and flfth counts in the 
indictment, and not guilty as to the remaining counts, and they further flnd 
him to be the proprletor of the Ridge Avenue Beef Company,' — which in- 
dictment Is one of the two tried last Monday, the 25th of February, 1901, 
and contains counts Nos. 4 and 5 (the only counts upon which a trial was had 
on Monday, February 25, 1901), for the sale of oleomargarine on the SOth 
of September, 1899." 

The facts, as stated in thèse reasons, were supported by the testi- 
mony of several jurors and that of a subordinate in the district attor- 
ney's office and of one of the counsel for the défendant. The facts 
testifîed to are not disputed, and upon them is based the third assign- 
raent of error, which is the only one présentée for the considération 
of this court. It is as follows : 

"Third. Because the learned judge erred in excluding the testlmony taken 
Wednesday, February 27, 1901, before Commlssloner William W. Craig, which 
was ofifered in open court by the défendant in support of his motion for a 
uew trial, and in refuslng to entertain the motion for the new trial for the 
reasons set forth in the motion and supported by the testlmony before the 
sald commlssloner, which motion and reasons and testimony are as fol- 
lows." 

It is not disputed that in the courts of the United States the allow- 
ance or refusai of a new trial rests in the sound discrétion of the court 
to which the apphcation is addressed, and that the resuit cannot be 
made the subject of a review by writ of error. The gravamen of the 
case, however, made by the plaintifï in error, is that the court below 
declined to exercise its discrétion at ail in refusing the motion for 
a new trial, and excluding from its considération the reasons filed 
in support thereof. That the court did not exercise any discrétion 
in respect to the motion for a new trial clearly appears from the state- 
ments of the bill of exceptions, as above quoted from the record. 
Taking this to be a fact, as we must, the only question that remains 
is whether such refusai by the trial court to exercise its discrétion at 
ail can be reviewed by writ of error. To this question we are con- 
strained, by reason and authority, to give an affirmative answer. 
The right to move for a new trial, and to hâve that motion considered 
upon the reasons presented for it, is an absolute one, and the granting 
or refusai thereof does not rest^ in the discrétion of the court. The 
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makiflg of such a motion; and the filing of reasons therefor is a regu- 
lar aiid ofderly step in the litigation of the cause, and is sanctioned 
by long^established and uniform practice of the courts, and, where 
not the subject of a spécial rule, the settled practice of common-law 
courts in this country and in England has prescribed the time when 
such motion can be made, and the period within which reasons there- 
for must be filed. To refuse leave to make or file such a motion and 
the reasons therefor is the déniai of a right, for which the party ag- 
grieved m^y seek redréss in a reviewing court, when such refusai is 
properly ejccepted to, and made, by bill of exceptions, a part of the 
record in the case. 

The case of Mattox v. U. S., 146 U. S. 140, 13 Sup. Ct. 50, 36 
L. Ed. 917, is directly in' point. That, like this, was a criminal case, 
in which thé' court below excluded from its considération the affi- 
davits Qfïered by the défendant in support of his motion for a new 
trial, the suprême court, by Ghief Justice Fuller, saying: "We 
should, therefore, be compelled to reverse the judgment, because the 
afïidavits were not received and considered by the court." So, on 
the ground that neither the motion nor the afïidavits in support there- 
of were considered by the court below, we think in this case the 
judgment should be reversed. 

Another question is presented to us by the record, and that is 
whether the afiidavits in support of the reasons for a new trial, being 
uncontradicted, do not make it incumbent upon this court, not only 
to reverse the judgment of the court below, with directions that the 
motion for a new trial be received and considered by the court, but 
that we should hère direct a new trial to be granted. The afïidavits 
show that both indictments were handed to the jury by an officer of 
the court, and taken into the jury room with other papers for their 
considération, and that on the back of each indictment was the in- 
dorsement of the fînding of the jury in the former trial, as set out in 
the record, that the défendant was guilty. There can be no question 
that the fact of the conviction on the indictments in the former trial 
could not hâve been put in évidence before the jury in the subséquent 
trial, and the court so expressly ruled. It would hâve been improper 
to hâve mentioned the fact to the jury, in argument or otherwise. It 
was the right of the défendant below that his case should be submit- 
ted to the jury free from the influence naturally produced by the fact 
of a former conviction upon the sarae indictments, and on presum- 
ably the same testimony. The effect of bringing the fact of such 
former conviction prominently and authoritatively to the attention 
of the jurors could not but be prejudicial to the défendant below. 

It is, however, contended by the counsel for the défendant in 
error that it is not shown by the dépositions taken that the indorse- 
ments on the indictments were read by any of the jurors. The 
fact that papers with such indorsements upon them were handed 
to the foreman of the jury, presumably by authority, along with 
other papers, by an ofïicer of the court, could hardly fail to give 
to the jury the impression that they were interided for their con- 
sidération, and that they were expected to hâve some weight in 
forming their verdict. We do not think it was necessary on the part 
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of the défendant below to show that such indorsements had been 
read by the jurors or any of them. It was a gross violation of the 
rights of the défendant below that they should hâve been handed to 
them at ail in the manner in which they were. Trial by jury is prop- 
erly surrOunded by every reasonable safeguard, to insure the absence 
of any improper influence that might operate upon the minds of the 
jurors, and give to their verdict the dignity and respect so important 
to be maintained in the interests of an impartial administration of 
justice. It was not necessary, therefore, in our opinion, that the 
défendant below should hâve gone further than he did, when he 
showed the présence in the jury room of the indictrnents with the 
obnoxious indorsements, and the circumstances under which they 
came into the possession of the jury. Whether proof that thèse in- 
dorsements were not read by any of the jury would hâve brought us 
to a différent conclusion need not now be considered. If it would 
hâve had such an efifect, the burden was upon the défendant in error 
to produce the proof. The presumption that their présence in the 
jury room, under the circumstances, was injurious to the défendant 
below, remains until rebutted by évidence on the part of the plaintiff 
below. 

We could rest this view of the matter upon the exceeding impor- 
tance of guarding every approach by which improper influence may 
reach the jury room, and it would much diminish the efïiciency of 
thèse safeguards if we were to require the aggrieved party to a 
suit, to not only show that obnoxious and prohibited documents or 
other évidence were in the possession of the jury, but that the jurors 
had actually availed themselves of the opportunity thus presented to 
them by reading or discussing the same. An auxiliary reason for 
the view we hâve thus stated is that it is not open, to one seeking to 
set aside the verdict of a jury, to use jurors themselves as witnesses 
to disparage their own verdict. While the proof of the fact that a 
document was not only in the possession of the jury, but was read 
by them, when considered abstractly, may not transgress the Une of 
séparation between what a juror may and may not testify to, it would 
be very hard in practice to so guard the testimony as to the fact 
of reading from trespassing upon the forbidden ground of the efifect 
of the reading on the making up of the verdict. 

What we take to be the correct rule in this regard is not without 
support in decided cases, and none hâve been cited to us by the de- 
fendant in error clearly in conflict therewith. Dana v. Tucker, 4 
Johns. 487; Cluggage's Lessee v. Swan, 4 Bin. 150, 5 Am. Dec. 400; 
StuU V. Stull, 197 Pa. 243, 47 Atl. 240; La Bonty v. Lundgren, 41 
Neb. 312, 59 N. W. 904; State v. Snyder, 20 Kan. 306; People v. 
Knapp, 42 Mich. 267, 3 N. W. 927; Moss v. Com., 107 Pa. 267; 
Meyer v. Cadwalader (C. C.) 49 Fed. 32. 

We think, therefore, for the reasons stated, that the judgment of 
the court below should be reversed, with directions that a new trial 
be granted. 
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VAN HOBOKBN et al. v. MOHNS & KALTENBAC3H. 

(Circuit Cpurt, N. D. Californla. December 23, 1901.) 

No. 12,860. 

Tbade-Makk— Infringbmbkt— Repilling Gin Bottlbs— Injunction. 

Where distlllers and selectors of gin bave for many years put up and 
exported their gin In dark glass bottles of a dlstinctlve slze and shape, 
havlng their firm n^me, address, and their registered monogram trade- 
mark blown In tlip glagsi one "who refllls such bottles wlth an Inferior 
quallty of gin, wiilcli he sells ■without notice that such gin Is not genuine, 
Infrlnges on thelr rlghts, and should be restralned, though the reflUed 
bottles are sold at a less' prlce than the genuine, and do not hare such 
distlllers' monogram paper label and stamp on the cork.i 

In Equity. Suit for infringement of trade-mark. 

Scrivner & Hopkins, for complainants; 
George E- De Golia, for xespondent. 

MORROW, Circuit Judge. The complainants are citizens of Rot- 
terdam, HoUand, and are distillers and selectors of gin. For many 
years they haye exported gin to the United States in dark glass 
bottles of distinctive size and shape, having their firm name, address, 
and monogram blown into the ;glass. Each bottle bears upon one of 
its sides a label in a circular form, containing the words, "A. Van 
Hoboken & Co., Rotterdam, Holland," together with the monogram, 
"A — ^\'' — H"; and, in addition, the cork of each bottle is covered by 
a circular white; label, printed in black, with a fanciful scroll and the 
words "A. Van Hoboken & Ço. — Genever," together with the mono- 
gram "A — V — H." It, is alieged that thèse labels, trade-name, and 
monogram are respectivelyvalid and subsisting trade-marks, and of 
very considérable value to, the complainants. The respondent is a 
corporation orga,nized and, existing under the laws of the state of 
California, and having its principal place of business in the city of 
San Francisco, and deali^ig in liquors. The complainants charge the 
respondent with carryingon an unfair and fraudulent compétition 
against complainants by refilling the complainants' bottles with a 
spurious gin of inferior quality, after the original contents hâve been 
removed in the course pf trade, and palming off said spurious gin 
upon the public as and for the genuine bottled gin of complainants. 
Irréparable loss and damage are alieged to hâve been sustained by 
the complainants by reason pf said fraud and unfair trade of the re- 
spondent, and this suit is brought for an injunction restraining the 
respondent from the alieged infringing acts, and for an accounting. 
The respondent makes a gênerai déniai of thèse charges. 

It appears from the évidence that an agent of the complainants 
went to the respondent's place of business, and asked for some gin, 
indicating twp bottles in fehe shpw window as the kind desired. 
Thèse bottles had the complainants' name blown in the glass on the 
side of the bottle, and the monogram "A — V — H" on one of the 

1 Unfair compétition, see notes to Scheuer v. Miller, 20 C. C. A. 165; Lare 
v. Harpers & Bro., 30 C. C. A. 376. 
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upper corners thereof. It does not appear whether or not the paper 
labels were on the bottle or cork. The respondent's clerk took from 
a shelf a similar bottle, which the complainants' agent bought, pay- 
ing therefor $1.35. On the same day the agent went again to the 
respondent's store, and purchased another bottle in the same manner, 
and for the same price. He received a receipt from the clerk in the 
form of a paid bill for each purchase, in which the purchase was de- 
scribed as "i btl. gin, $1.35." Thèse two bottles were introduced 
in évidence as exhibits, as well as a bottle exported by the" complain- 
ants containing the gin manufactured by them. The bottles are 
identical in shape, size, color, and as to the name and monogram 
blown in the glass. The bottles bought by the complainants' agent, 
however, do not bear upon their sides or upon the cork any paper 
labels. The bottle of gin exported by the complainants was gauged 
by a customs gauger of San Francisco as being 98 proof, and the two 
bottles bought by the complainants' agent were gauged by the same 
gauger as 91 proof. It is admitted by the respondent that the two 
bottles sold to the complainants' agent. did not contain the gin ex- 
ported by the complainants. That gin is advertised and sold by it 
as "A — ^V — H.," $1.60 per bottle, while the gin sold to complainants' 
agent is advertised and sold as "M. & K. bottling, square black bot- 
tles, $1.35 per bottle." Respondent therefore contends that, al- 
though the bottles sold to complainants' agent were the same as 
those containing the complainants' gin, they did not bear the com- 
plainants' labels, and were not sold as and for the genuine bottled gin 
of complainants ; that such sales were therefore not an infringement 
of the complainants' rights ; that there has been no unfair compéti- 
tion, because (i) there was no intent to deceive, (2) no notice or 
warning was given to respondent that complainants' rights were 
being affected, (3) no colorable imitation or attempt to imitate was 
made, and (4) under the facts no one could hâve been misled. While 
it does not appear that the refilled bottles bore the printed labels of 
the complainant on the side and cork, the firm name and monogram 
were plainly to be seen in the glass itself. This monogram appears 
to be a registered trade-mark. It is so alleged in the complaint, 
and the certificate of registration appears as an exhibit with the dépo- 
sition of Jacobus Van Hoboken. The firm name, "A. Van Hoboken 
& Co.," is also alleged to hâve become a trade-name by user, and to 
be of spécial value to the complainants. If the paper labels had also 
been upon the refilled bottles, there would be no question but that 
infringement had been clearly established. Why should the absence 
of one of the trade-marks lessen the liability ôf an infringer, when 
the remaining trade-mark is a distinctive and characteristic feature 
of the marks usually placed on the goods? There is no particular 
coloring or descriptive design in the complainants' trade-marks to 
catch the attention of the purchaser and remain in the memory, but 
rather the conibination of the letters "A — V- — H." This monogram 
is the important feature of the trade-mark, and probably the con- 
trolling one in establishing the réputation of the complainants' manu- 
facture in the mind of the public. The ordinary purchaser at retail 
would remember this mark, and the shape and color of the bottle, 
112 F.— 34 
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quite indepçndently of the circular, label and usual price. Atid uniess 
it waiS especially called to his attention that such a bottle did not con- 
tait! cpmplainants' manufacture, the reasonable probability is that 
he wquld be deceived in making his purchase. A fundamental prin- 
ciple in the law of trade-marks is the protection of the owner of the 
trade-mark against fraud in its use by others. This fraud may con- 
sist in such use of a trade name or mark as to induce purchasers to 
believe that they are obtaining the article which has won réputation 
under the-particular name or mark. It has been held that, even 
where a geographical name has beën adopted and claimed as a trade- 
mark and become a well-known sign and synonym for superior ex- 
cellence, its use will not be permitted by persons residing at other 
places for the purpose by fraud and false représentation of appropri- 
ating the good will and business which long-continued industry and 
skill and a gênerons use of capital has rightfuUy built up. Flour 
Mills Go. v.Eagle, 30 C. C. A. 386, 86 Fed. 608, 41 L. R. A. 162. 
And, following this doctrine, in La Republique Française v. Sara- 
toga Vichy Springs Co., 46 C. C. A. 418, 107 Fed. 459, the court of 
appeals in the Second circuit held that a label upon bottles of 
manufactured Vichy water, even though displaying the fact that 
it came from another place than the original Vichy water, came 
within the spirit of this prohibition, because it untruthfuUy tended to 
mislead the unwary purchaser, and to gain the réputation which the 
Vichy natural springs had acquired. Respondent contends that hère 
there was no intent to deceive in the refilling of the complainants' 
bottles wîth a différent manufacture of gin. In N. K. Fairbank Co. 
V. Luckel, King & Cake Soap Co., 42 C. C. A. 376, 102 Fed. 327, 
Judge Hawley, speaking for the court of appeals for the Ninth circuit, 
said : 

"It Is not essentlal to the rîght of a complalnant to an injunction to show 
absolute fraud or wlUful intention on the part of the respondent. • * * If 
tÉie acts of the respondent in adopting the name of 'Gold Drop* constltuted 
an Infrlngement of the trade-marlî or trade-name of the cornplalnant, and 
it was put bn the market in such a manner as to interfère wlth the légal 
rights of the complainant, to its loss and Injury, It would be entitled to an 
injunction, irrespective of the question of any testimony as to actual fraud 
or willful intent" 

And further on, with regard to the déception of the purchaser by 
appearances, the court says : 

"There are many cases where respondMit's packages and labels are to the 
eye so distlnetive and unlike the packages pf complainant as not to deceive 
purchasers exerclslng ordlnary care, who are accustomed to the size of the 
packages and the gênerai eharacteristlcs of the labels. But how about the 
strànger, who knows nothing about the packages or of the labels, but has 
read the advertisCnient, and remembers the same?" 

In the case at bar, would not persons of ordinary intelligence, buy- 
ing; with usual care, seeing the fîrm name blown into the side of 
the bottle, and the distinctive trade-mark "A — ^V — H" also plainly 
visible on the bottle, be led into the mistaken belief that they were 

Çurchasing the genuine article manufactured by the complainants? 
he answer mus.t be în the affirmative, uniess the attention of the 
purchaser was specially called to the fact that the bottle contained 



GHINNOCE T. PATSRSON, P. à B. TKL. OO. S31 

a différent préparation. If we consider the case as one of unfair 
compétition, the same resuit must foUow. As was said in the various 
Hostetter Cases (C. C.) 84 Fed. 333, 107 Fed. 705, and iio Fed. 524, 
the doctrine of unfair compétition rests upon the proposition that 
men must be honest in their business transactions, and rely upon the 
merits of their own goods, and not undertake to palm ofï inferior 
goods as and for goods of the genuine manufacturer. Even if the 
respondent in the case at bar was using the bottles of complainants as 
a mère convenience, without dishonest motives, the custom of re- 
filling réceptacles bearing distinctive trade names or marks with 
other manufactures is too dangerous, and allows too great an oppor- 
tunity for fraud against the owners of valuable préparations, to be 
permitted. 

i<et a decree be entered in favor of the complainants. 



CHINNOOK T. PATBRSON, P. & S. TBIi. CO. 
(Circuit Court of Appeals, Third Circuit January 2, 1902.Ï 

1. Patents— SuiTS fob Infrikgembnt— Equitt Jurisdiction. 

A court of equlty has Jurlsdlctfon of a suit for Infrlngement of a 
patent -where the blll contalns allégations wbich would warrant the 
grantlng of a prellmlnary Injunctlon, whlch is prayed for, and Is flled la 
tlme 80 that such Injunctlon mlght hâve been granted wlthln the life of 
the patent, and It retalns such Jurlsdlctlon to grant other relief althougb 
no Injunctlon Is Issued and the patent expires before final hearlng. 

t, Bamk— Invention— Pbocbsp of Sdspending Cables. 

The Ohlnnock patent, No. 274,562, for a process of suspending cables 
or conductors, describes a process that Is not so manifestly lacklng In 
patentable Invention as to juiitlfy a court In declaring the patent vold 
on demurrer to a blll for Infrlngement, under the rule that such action 
■bould only be taken -when the question is entlrely free from doubt 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see iio Fed. 199. 

Edwin H. Brown, for appellant. 
Edward Q. Keasbey, for appellee. 

Before ACHESON and DALLAS, Circuit Judges, and KIRK- 
PATRICK, District Judge. 

ACHESON, Circuit Judge. This bill, which was filed November 
22, 1899, charged the défendant with infringement of letters patent 
of the United States No. 274,562, dated March 27, 1883, for an im- 
provement in suspending cables or conductors. The bill alleged 
that the complainant was the original and first inventor of a new 
and useful improvement in suspending cables or conductors not 
known or used by others in this country, and not patented or de- 
scribed in any publication in this or any foreign country before his 
invention thercof, and not in public use or on sale for more than 
two years prior to his application for a patent therefor; that the 
patent was duly issued to the complainant ; that the défendant had 
infringed and was still infringing the letters patent within the dis- 
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trict by practicing and using the invention contrary to equity,, 
whereby the cprnplainant had suffered irréparable loss and damage ; 
"that, but for tlie infringement herein complained of and others of 
Hke character, your orator would still be in the Undisturbed posses- 
sion, use, and enjoyment of the exclusive privilèges secured by said 
letters patent, and in the receipt of the profits of the same ;" and 
the biU prayed for discovery, account, and injunction, preliminary 
and final. The défendant interposed a demurrer to the bill, founded 
upon two grounds. 

1. The fîrst cause of demurrer raised a question of jurisdiction 
based on the fact that the patent had only four months and five 
days to run after the suit was instituted. This question the circuit 
court decided in favor of the complainant, and, we think, rightly. 
As the court said: "Upon the allégation of the bill équitable juris- 
diction attached, on the ground of the relief prayed for." The bill 
prayed that a "provisional or preliminary injunction be issued," and 
upon the facts charged such relief might hâve been granted within 
the life of the patent. If authority be needed to sustain the ruling 
of the court below upon this point, it is not wanting. In Ross v. 
City of Ft. Wàyne, ii C. C. A. 288, 63 Fed. 466, the circuit court 
of appeals for the Sçventh circuit upheld a bill brought about two 
months and a half before the patent expired, although no prelimi- 
nary injunction was applied for. In Lake Shore & M. S. R. Co. 
v. National Car-Brakè Shoe Co., 110 U. S. 229, 230, 4 Sup. Ct. 33, 
28 L. Ed. 129, where the decree in favor of the complainant was 
afifîrmed by the suprême court, the bill was filed less than four 
months before the expiration of the patent. It has been held by 
the suprême court that, if a suit is cognizable in equity at the time 
the bill is filed, the fact that the patent has expired before final hear- 
ing does not oust jurisdiction, and if begun in such time that an 
injunction can be obtained before the expiration of the patent the 
court rtiaytake jurisdiction, and proceed to grant other relief. Clark 
V. Wooster, 119 U. S. 322, 7 Sup. Ct. 217, 30 L. Ed. 392; Beedle 
V. Bennett, 122 U. S. 71, 7 Sup. Ct. 1090, 30 L. Ed. 1074. 

2. The second cause of demurrer was that "it is apparent upon 
the face of the said patent that the alleged invention therein re- 
ferred to is< not à patentable invention, and that the alleged process 
therein described is not an art, within the nieaning of the patent 
laws of the United States, and is without novelty, and discloses 
no invention." The court bdow sustained the demurrer and dis- 
missed the bill upon the ground last suggested, namely, that the 
described process was without novelty and lacked invention. The 
spécification of the patent sets forth : 

"The Object of my Improvement Is to provide for suspending cables or 
conductors wlth little slack, and without exertlng any severe longitudinal 
straln upon them. The Improvement consibts — First, In ninnlng a strong 
wire from one support to another and drawlng it tant; secondly, in hanglng 
the cable or conductor in loose festoons therefrom; thirdly, in placing over 
the wlre and câble or conductor a clamp for holding them together; and, 
fourthly, In movlng this clamp, and applylng tarred marline or other sultable 
material In rear of it, In the form of a spiral or coll, around the wire and 
cable or conductor." 
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After particularly describing his method of carrying out the in- 
vention, the patentée in his spécification states: 

"It Is obvious that in tlils way the slack may be taken out of the cable 
or conductor without exertlng any severe strain upon it longitudinally, and 
that It will be afforded a uniform support" 

The single claim of the patent is in thèse words : 

"The process of suspending a cable or conductor, eonsisting — First, In run- 
ning a wire of steel or other suitable material from one support to another 
and drawing it tant; secondly, in hanging the cable or conductor in loose 
festoons therefrom; thirdly, in placing over the wire and cable or conductor 
a clamp for holding them together; and, fonrthly, in movlng this clamp 
along, and applying tarred marline or other suitable material in rear of it, 
in the form of a spiral or coil, around the wire and cable or conductor, 
substantially as specified." 

In his brief the counsel for the appellee states that "in the présent 
case the principal objection to the patent is that it does not describe 
a patentable process," thereby meaning that there can be no valid 
patent for a process accomplished wholly by mechanical steps. 
But the learned judge below carefuUy avoided the décision of that 
question, and, we think, the question ought not to be considered 
by us upon this appeal. Hence in our further review of the case 
we will confine ourselves to the single question whether the im- 
provement described in the patent in suit upon its face is so mani- 
festly destitute of patentable novelty that the court below was jus- 
tified in deciding adversely to the complainant upon demurrer to the 
bill. 

Undoubtedly, want of patentability may be adjudged upon demur- 
rer, but only in exceptional cases, where the question is entirely 
free from doubt. Ordinarily, a patent should not be defeated with- 
out a hearing upon proofs. Thus, in New York Belting & Packing 
Co. V. New Jersey Car-Spring & Rubber Co., 137 U. S. 445, 450, 
II Sup. Ct. 193, 34 L. Ed. 741, in reversing a decree sustaining 
a demurrer to a bill upon a design patent, the supreine court, speak- 
ing by Mr. Justice Bradley, said : 

"Whether or not the design is new is a question of faet, which, whatever 
our impressions may be, we do not think it proper to détermine by taking 
judicial notice of the varions designs which may ha:ve corne under our ob- 
servation. It is a question which may and should be raised by answer and 
settled by proper proofs." 

Acting upon thèse principles, this court reversed a decree sus- 
taining a demurrer to a bill for the infringement of a patent for a 
design in Caldwell v. Powell, 19 C. C. A. 592, 73 Fed. 488, 39 U. S. 
App. 214. Much that was said by Judge Green in delivering the 
opinion of the court in that case against sustaining the demurrer 
is applicable to the présent case. In Manufacturing Co. v. Scherer, 
40 C. C. A. 491, 100 Fed. 459, the circuit court of appeals of the 
Sixth circuit reversed a decree sustaining a demurrer to a bill for 
the infringement of a patent for an improvement in band-shells for 
wheel hubs, holding "that the presumption of validity from the issu- 
ing of the patent is not so clearly overcome by the application of 
common knowledge as to warrant us in refusing to allow the com- 
plainant to go to the issue on the proof." The case of Béer v. 
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Walbridge, 40 C. C. A. 496, 100 Fèd. '465, in whîch the circuit court 
of appeals of the Second circuit revèrsed a decree sustaining a de- 
murrertoabill for infringement of a patent, is a valuable précèdent. 
Judge WaJlace there well said: "The question whether or not a 
given improvement involves invention is one upon which judicial 
minds divide in very simple cases." Again, he made the following 
observations, which are pertinent to the case we hâve in hand : 

"But a patent carries wlth It a pfesumptlon of novelty, and the ti-ained 
experts of the patent office hâve declded that what was done by the patentée 
arose to the dlgnlty of an Invention. Whether it was an obvions thlng or not 
Is a question of fact, and If it should appear that upon the introduction of 
the patented article It commended Itself to the public, and was accepted as 
supplylng what had long been wanted, and obtained an extenslve sale and 
use, thèse facts mlght be décisive." 

As this case is now presented, we are not prepared to déclare 
that the Chinnock improvement was an obvious one, and wholly 
lacking in patentable novelty and utility. Giving due weight to the 
presumption in favor of the validity of the patent and to the aver- 
ment of the complainant's bill, and guided by the above-cited au- 
thorities, we think that the question of patentability hère should 
be determined upon proofs. 

The decree of the circuit court sustaining the demurrer and dis- 
missing the bill is revèrsed, and the cause is remanded to that court 
for further proceedings. 



THOMSON-HOUSTON ELEOTEIC CO. v. MAHAR et aL 

(Circuit Court, S. D. New ïork. July 6, 1898.) 

PATENTS— Anticipation— Trolley .Railwats. 

The Van Depoele patent, No. 485,443, for a traveling contact for elec- 
tric railways, as to claims 2, 4, 6, 7, ,8, 12, and 16, was anticipated by 
clalms in patent No. 424,695, granted to the same inventer. 

In Equity. Suit for infringement of patent. On final hearing. 

Frideric H. Betts, F. P. Fish, and L. F. H. Betts, for complainant. 
C. E. Mitchell and Wm. C. Witter, for défendants. 

LACOMBE, Circuit Judge. This cause comes hère under cir- 
cumstances which foreclose the judgment of this court, and require 
but the briefest statement of conclusions. The suit is for infringe- 
ment of letters patent to Charles J. Van Depoele, No. 495,443. The 
claims alleged to be infringed are Nos. 2, 4, 6, 7, 8, 12, and i^. Upon 
application for preliminary iiijunètion, this court held that claims 
6, 7, 8, 12, and 16 were valid and infringed ; but upon appeal the 
circuit court of appeals revèrsed that décision, holding that said 
claims were ail anticipated by claims in an earlier patent to the same 
inventor (No. 424,695). Thomson-Houston Electric Co. v. Hoosick 
R. Co., 27 C. C. A. 419, 82 Fed. 461. Thereupon complainant, having 
amended by inserting proper allégations as to claims 2 and 4 (not in 
the original bill), applied again for a preliminary injunction, upon the 
ground that claims 2 and 4 did not, in terms, contain the élément of 
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a "spring" or "weight," and therefore were not within the cited daims 
of the earlier patent, ail of which contained such spring or weight as 
an essential élément. Being satisfied that the device of daims 2 and 
4 would operate without the spring or weight, this court conduded 
that the prindple laid down in Dearing v. Harvester Works, 155 
U. S. 286, 15 Sup. Ct. 118, 39 L. Ed. 153, applied, and granted injunc- 
tion. Upon appeal, however, the drcuit court of appeals held that, 
although not expressed therein, the spring or weight of the earlier 

Çatent raust be read into thèse daims, to make them operative. 
'homson-Hoùston Electric Co. v. Union R. Co., 30 C. C. A. 313, 86 
Fed. 636. Of course, as soon as that élément is read into them they, 
are practically the same as the other daims already found to be antici- 
pated by the earlier patent. It is apparent that the décisions of the 
court of appeals are not of a character to be eliminated by further 
proof. Upon the entire body of the évidence this court is satisfied, as 
it was before, that the inventions covered by the daims in suit were 
most meritorious; that Van Depoele was the original and first in- 
ventor ; that there was nothing in the art that anticipated, or that de- 
prived his invention of patentable novelty, unless it be in his own 
earlier patent; that défendants' devices infringe; that, as to the 
subcombination of daims 2 and 4, the surmise of this court on pre- 
liminary injunction that it would operate without the spring or 
weight is shown to be correct. Nevertheless this court must conform 
to the expressed opinion of the circuit court of appeals, and hold ail 
the daims relied on to be void, because anticipated by daims in 
Van Depoele's earlier patent. The views heretofore expressed as to 
the efïect of disclaimer of claim 9, and as to failure to enter disclaimer 
as to daims 6, 7, 8, 12, and 16, are unchanged. 
The bill should be dismissed, for reasons stated. 
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(Circuit Court of Appeals, Thlrd Circuit December 26, 1901.^ 

No. 4. 

Patents— Infbingembnt—Sbwins Machine Triuher. 

The Blgelow patent. No. 263,467, covered a comblnatlon, wlth a par- 
tlcular class of sewlng machines, of any automatic trlmmer to trim ahead 
of the sewlng; one form of such trlmmer belng sho-wn In the drawings 
and described In the spécification. Patent No. 341,790, subsequently 
granted on a division of the same application, claimed a comblnatlon 
wlth the sewlng mechanlsm of any sewlng machine of a trlmmer de- 
scribed, whlch was substantlally that shown In No. 263,467. Ueld, that 
the trlmmlng device so shown in the earlier patent was an essential 
élément of the combinaticn therein claimed and could not be made the 
baslB of the later patent, and the latter was therefore void. 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. 

For opinion below, see iio Fed. 2iaw 

A. B, Stoughton, for appellant 
A. C. Paul, for appellee. 
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Before ACHESON and DALLAS, Circuit Judges, and KIRK^ 
PATRICK; District Judge. 

KIRKPATRICK, District Judge. The bill of complaint in this 
cause was filed chârging défendant witb infringement of letters pat- 
ent Np, 341,790, dated May 11, 1896, which is founded upon a di- 
visional application of an original application, filed June 5, 187g, and 
patented August 29, 1882, No. 263,467. The patentée states that the 
invention relates to "trimn^ing" devices on sewing machines, in which 
two shear cutting edges, one stationary and the other moving or 
movable, are employed. 

The claims of the patent are four in number, and are as follows : 

"(1) In a sewing and trlmmlng machine, and In combination wlth the stitch 
fonhing mechaùism thereof, a shear trlmmer comprising a flxed and inovable 
cutter, havlng for Its inovable cutter a bar or plate provided with the cutting 
edge at cote, end, and belng adjustable lengthwise on its carrier, to regulate 
the position of s&ld cutting edge relatlvely to the sewing mechanism and to 
the cutting edge of the co-operating cutter, substantlally as described. 

"(2) In B. sewing and trlmmlng machine, and In combination wlth the 
Btitch fonnïiig mechanism theteof, a shear trlmmer havlng a movable cutter 
or blade, and a stationary co-operatlng cutter or blade, each adjustable inde- 
pendently of the other, to regulate the position of Its cutting edge relatively 
to the sewing machine and to the edge of the co-operating cutter, the sta- 
tionary cutter or blade belng formed of a bar or plate wlth the cutting edge 
at one end, and the two cutters having thelr edges held In contact by spring 
pressure, substantlally as déserlbed. 

"(3) In a sewing and trlmmlng machine, and In combination witli the 
stitch forming mechanism of the sewing machine and the movable blade 
or cutter of the trlmmlng devlce, a stationary cutter formed of a bar or plate 
provided wlth the cutting edge at one end, and belng adjustable lengthwise, 
to regulate the position of sald cutting edge relatlvely to the sewing mechan- 
ism and to the cutting edge of the movable cutter, sald cutters having their 
edges held In contact wlth each other by spring pressure In cutting, and 
thereby havlng a shear action sulted to dlvlde knlt goods and other textile 
fabrlcs, substantlally as described. 

"(4) In a se:i(y.lng ,and trlmmlng machine, and in combination with the work 
plate and stltièh fôrmlng nieclianlsm of the sewing machine, and with the 
movable cutter of. a shear trlminlng devlce, a stationary co-operating cutter 
formed of a" l)àr or plate and a support beloW the work plate, to whleh sup- 
port sald bar Is secured, sald bar havlng the cutting edge at its upper end 
and belng adjustable lengthwise, to regulate the position of sald cutting edge 
relatlvely to the work plate and stitch forming mechanism and to the cutting 
edge of the movable cutter, substantlally as described." 

What is plaimed to be new consists, in combination with the stitch 
forming mechanism of any sewing machine, of a shear trimmer com- 
posed of a fixed and movable cutter held together by spring pressure, 
said cutters ti'^ing adjustable lengthwise, independently of each other, 
so as to regulate the position of their cutting edges to the sewing 
mechanism of each other, substantlally as described. 

Thé record shôws that at the Same time that application was made 
foij the pat,en|, in suit the patentée made application for another pat- 
ent, which was granted, and îs known as No. 263,467, for an invention 
relating to a trimming attachaient tothe dass of buttonhole and 
zigzag or regular stitch sewing machines which should operate te 
prépare, in any direction across the fabric to be overseamed, a suit- 
able edge by turning said fabric in advance of overseaming the same. 
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The device, which is shown to accomplish the purpose, is described 
at length in the spécification, and lacks only adjustability to be identi- 
cal with that which is claimed to be new in the patent in suit. One 
claim of this patent reads as foUows : 

"In comblnation with the stitch forming mechanism of an overedge sewing 
machine, an automatic trimmer arrangea, to act in advance of said mechan- 
ism, and in the line of the seam, so that said mechanism can operate to lay 
its stitches across or over the edge or edges eut by said trimmer, subatan- 
tially as described." 

The new thing patented in No. 263,467 (division "A") was a com- 
bination of the stitch forming mechanism of an overedge sewing 
machine with an automatic trimmer to act in advance thereof, one 
form of which trimmer should be substantially as described. It is 
not for a combination of stitch forming mechanism of an overedge 
sewing machine with a trimmer not described or its équivalent. The 
patent was granted, not for the idea of trimming, but as the means 
employed to accomplish the resuit. One of thèse means is described 
and set forth in the spécification, and is, except as to adjustability, 
the same as set out in division "B," the patent in suit. 

It is urged that because the patentée says, in his division "A" ap- 
plication, that he does not limit himself to the means described therein 
for the accomplishment of his purpose, he thereby excludes those 
means. As we construe the phrase, it shows a clear intention to 
include within the scope of the patent ail forms of trimmers existing 
or to be devised, and surely the only form shown. That this was the 
interprétation given to it at the patent ofifice is evidenced by the fact 
that the device of the Borton patent. No. 263,660, which was brought 
into interférence with Bigelow, No. 263,467 (division "A"), though it 
did not hâve the spécifie device shown in the Bigelow application, 
was held to be an infringement thereon. Can it be concluded that if 
Borton had had the spécifie device shown in the drawings of Bigelow 
the same resuit would not hâve been reached? Of course not. The 
claim of No. 263,467 (division "A") was broad enough, not only to 
include the trimming device shown therein and referred to as substan- 
tially as described, but its équivalent, shown in the Borton patent. 
Moreover, the proof is that the spécifie trimmer described in patent 
No. 263,467 was and is essential to the successful opération of the 
apparatus there shown; that it is a necessary élément of the com- 
bination there claimed. Without that spécifie trimmer, the patent 
was worthless. As has been said, patent No. 341,790 (division "B") is 
not for the trimmer described therein as a distinct élément, but for 
a combination which includes a trimmer which performs the same 
functions as the trimmer described in No. 263,467. We fail to find 
any patentable improvement disclosed in the trimmer described in 
No. 341,790 (division "B") upon the trimmer described in the spéci- 
fication of No. 263,467 (division "B"). It was in no sensé "a sepa- 
rate invention, distinctly différent and independent from that covered 
by the first patent," and therefore falls within the principle of Miller 
V. Manufacturing Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121. 
It seems clear that the combinations of the division "B" patent, as 
respects the trimmer, fall within the broad claims of patent No. 
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263,467 (division "A") in relation thereto, and could hâve been al- 
lo\yedtherein. From what has beein said it follows that the trimmer 
shown in the drawings and described in the spécifications of patent 
No. 263,467 (division "A"), when used in combination with the sew- 
ing mechàhism described therein, was protected from pubUc use by 
the issuance of said patent, aïid that when said patent expired by 
limitation the said trimmer became free to the publie. At the same 
time the trimmer of the patent in suit (division "B"), which discloses 
no patentable improvement upon the one described in patent No. 
263,467 (division "A"), also became ff ee to public use when combined 
with the seiwing mechanism of the sewing machine described therein. 
Exhibit "Défendant's Machine" shows the sewing machine referred 
to in patent No. 263,467, and the trimmer claimed in No. 341,790. If 
the patent No. 341,790 (division "B") can be sustained, it must be 
upon a construction so narrow that the defendant's device does not 
infringe. 

The decree of the circuit court must be reversed, and the record re- 
mitted, with instructions to dismiss the complainant's bill. 



ELECTRIC STOEAGE BATTEEY 00. v. BELKNAP et al. 

(Circuit Court, N. D. New York. December 19, 1901.) 

Patents— Infkingement—Storage Batteries. 

The Bmsh patent, No. .337,299, for Improvements In secondary bat- 
teries, held Infringed by tlie électrode of the Sperry patent, No. 6S0,228, 
on motion for prelimlnary injunction. 

In Equity. Suit for infringement of patent. On motion for pre- 
limlnary injunction. 

The complainant, who Is thç owner of letters patent, No. 337,299, granted 
to Charles F. Brush, March 2, 1886, for Improvements In secondary bat- 
teries, movee for a prelimlnary injunction restralning the défendants from 
Infringing clalms Nos. 1, 2, 3, 7, 9, 10, and 12. Few patents hâve been so 
frequently before the courts. For mor^e than a dozen years it has been the 
subject of fierce and persistent attack, but has always been sustained. 
Electrical Aceumulator Co. v. Julien Electric Co. (0. C.) 38 Fed. 117, 128- 
131; Brush Electric Co. v. Same (C. C.) 41 Fed. 679; Same v. Electrical Ac- 
eumulator Co. (0. 0.) 47 Fed. 48, afflrmed in 2 O. C. A. 682, 52 Fed. 130; 
Id. 50 Ped. 833; Brush Electric Co. v. Milford & H. St. Ey. Co. (C. C.) 58 
Fed. 387; Hatch Storage Battery Co. v. Electric Storage Battery Co., 41 C. 
C. A. 133, 100 Fed. 975. The sole question Is one of infringement. At the 
argument it was conceded that If complainant's affldavlts correctly describe 
the défendants' électrodes Infringement Is establlshed. The défendants hâve, 
however, introduced a number of affldavlts, contradicting those of the com- 
plainant, tending to show that their électrodes are made by the forming 
process described in an Italian patent granted to Brush, which patent has 
expired. A description of this process is found in "Division D" of the 
English patent, No. 3,108, of December, 1882. If the complainant's right to 
an injunction depended upon the establishment of ail the facts alleged In 
the movlng papers it Is quite possible that the court would hesitate to issue 
the writ, in aeebrdance with the rule that a genuine Issue of fact upon a 
vital point should not be decided upon affldavlts. But the complainant In- 
slsts that, on their own papers, the défendants hâve not shown a défense, 
aijfd that, upon the entlre record, the charge of infringement is proved beyoud 
the peradventure of a doubt 
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John "R. Bennett, for complainant. 
William A. Redding, for défendants. 

COXE, District Judge (after stating the facts). The concessions' 
at the argument hâve limited the controversy to the single proposi- 
tion, is the défendants' électrode the one described in "l3ivision D" 
of the expired Italian patent? Almost every conceivable question 
as to the scope of the invention and the construction of the claims 
has been decided in previous litigations. The efïect of the expira- 
tion of the Italian patent upon the patent in suit received care- 
ful attention both in the circuit court and in the circuit court of 
appeals. It was held that the patent in suit covers the pioneer in- 
vention of Mr. Brush made prior to the winter of 1880 and that the 
Italian patent relates to an entirely différent and subsidiary inven- 
tion made in the spring of 1882. The former is for the broad in- 
vention of a storage battery électrode consisting of a support coated 
or combined with the absorptive substance, active material or ma- 
terial adapted to become active, which is mechanically applied prior 
to immersing in the batterv liquid. Brush Electric Co. v. Milford 
& H. St. Ry. Co. (C. C.) 58 Fed. 387, 390. The latter is for an élé- 
ment, "formed" Planté-wise, composed of or coated with a solid 
cohérent and malléable metallic mass. In the language of the cir- 
cuit court of appeals of the second circuit "The électrodes of the 
respective patents are dififerent things and one does not interfère 
with the other." Electrical Accumulator Co. v. Brush Electric Co., 
2 C. C. A. 682, 52 Fed. 130, 140. If "Division D" describes the élec- 
trode of the défendants. No. 337,299 would not be in existence to- 
day ; the patent was upheld because the court drew a sharp distinc- 
tion between the électrode of "Division D" and the type to which the 
défendants' électrode clearly belongs. The défendants' électrode 
is made pursuant to the formula of the patent granted to Elmer A. 
Sperry, October 23, 1900. The description of the électrode and 
method of constructing it is more concise than that found in the 
dépositions of the experts. The spécification says : 

"My invention is an improvement in tlie plates or éléments of secondary 
or storage batteries; and said invention consists in a plate or élément com- 
posed of a sustaining sheet or body of lead or other similar and équivalent 
material to whlcl), as to one or both sides, is applied or in any suitable 
manner attached a mass consisting of a mechanical mixture of lead par- 
ticles, oxides of lead, and an alkali-metal sait moistened with a solution 
of a hydroxlde of the alkall metals. * * * The mixture of the lead, the 
oxide or oxides, and the alkali-metal sait or salts is diluted untll it reaches 
the consistency of thlck dough, and while being vigorously stirred there is 
added a solution of hydroxide of an alkali métal — such, for instance, as liquid 
ammonia diluted to from three-fifths to one-fourth with distilled water. 
When the mass has been thus thinned down to a condition which permits 
it to be readily spread over a conducting plate or grid, it will be found to 
hâve the property of setting peculiar to cernent. It is then applied in any 
convenient manner to the plate or grid and is by préférence caused to adhère 
thereto as a closely-coherent mass compacted by pressure in a mold. » » • 
In making up the compound above described the proportions of metallic 
lead and lead oxide may be greatly varied, the proportion of sait employed 
being generally determined by the relative amount of the oxide présent, and 
not usually more than a few per cent. I hâve found, for example, that very 
serviceable plates may be produced by the use of from eighty to eighty-flve 
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per cent, of flnely-dlvlded lead, from flftecn to twenty per cent, of the oxlde 
»f lead, and an admixture of a sait, such as sulphate of ammonium, amoimt- 
Ing to about one twenty-fiftli of the whole mass." 

The seCdnd daim of the Sperry patent is as follows : 

"2. A storage-battery élément consisting of a supporting grid or plate 
having a coating attached thereto, said coatlng primarily composed of flnely- 
dlvlded metallic lead, lead oxlde and an alkall-metal sait, moistened with 
a solution of a hydroxide of the alkall metals, substantlally as set forth." 

Comparing this language with that of the patent in suit, it will 
be found that an électrode so constructed is unquestionably within 
several of the claims. For instance, the first, which is as follows : 

"A secondary-battery élément or électrode consisting of a plate or suitable 
BTipport primarily coated or combined with mechanically applied active ma- 
terial or material adapted to become active, substantlally as set forth." 

In the Milford & H. St. Ry. Case (C. C.) 58 Fed. 387, 391, Judge 
Coït describes the invention as follows : 

"The Brush invention Is simple and easily understood. There is (1) the 
supporting plate; (2) the active material mechanically applled thereto; (3) 
the active material lield to the plate by pressure, or by a sheet of porous 
nonconducting niaterial. It is the comblnation of thèse éléments in the 
formation of the secondary battery which is covered by the patent iu suit. 
By this means Brush produced the flrst commercial storage battery ever 
made." 

Can there be a doubt that the défendants' électrode has each of 
thèse features? It is thought not. But the défendants insist that 
their plates, after leaving the molds, are put through a long pre- 
liminary "forming" process, which distinguishes them from the 
Brush électrodes. It should be observed, imprimis, that the claims are 
for an (one) électrode, not two électrodes associated together (Elec- 
trical Accumulator Co. v. Julian Electric Co. [C. C] 38 Fed. 122, 
124), and they are not for a secondary battery. It would seem, 
therefore, whèn the défendants are shown to hâve made an élec- 
trode, which is clearly an infringement, that it can matter little what 
they subsequently do with it. As to the défendants' positive élec- 
trode there seems to be nô answer whatever to the charge of in- 
fringement. Their hydrogen élément is subjected to a reducing 
treatment occupying eleven days, but not the oxygen élément. At 
the, end of the eleven days the négative élément is connected with 
the positive élément to which the active material has previously been 
mechanically applied and both the positive and négative plates are 
subjected to a charging current for six days. This is precisely 
what is donc to ail the positive plates made under the Brush pat- 
ent and is known as the "factory charge." The testimony appears 
to be uncontradicted that this initial charge when applied to the 
Brush plates occupies from six to seven days. The défendants' con- 
tention would seem to lead to the logical conclusion that they may 
use a plate confessedly constructed under the Brush patent and 
escape infringement by assôciating it with a plate that does not in- 
frihge. But thé court is convinced that both of the défendants' élé- 
ments infringe. The so-called "forming" process is not a forming 
process as< that term has been understood in the art and interprétée! 
by the courts. The active material has ail been mechanically ap~ 
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plied to the plates before being placed in the battery fluîd, there is, 
therfore, nothing to form. The défendants' so-called forming proc- 
ess is simply a prolonged — unnecessarily prolonged it would seem — 
charging process. 

This effort to évade the patent is net nevv. It was attempted years 
ago and a similar process was aptly termed by the court to be "a 
retarded charging process." 58 Fed. 387, 394. The court is con- 
vinced that the défendants' électrode is nearer the structure of the 
claims than several devices heretofore held to be infringements. 
The resuit of a décision in défendants' favor will be the death blow 
to the complainant's patent, for anyone can then avoid it who has 
wit enough to make inconsequential changes in the ingrédients of 
the active material, or in the treatment of the électrode after being 
placed in the battery fiuid. The patent is too firmly established by 
an almost unprecedented séries of decrees and its claims hâve been 
too often interpreted to secure broadly the highly meritorious in- 
vention of Mr. Brush, to warrant any judicial expérimentation at 
this late day. Référence has recently been made by défendants' 
counsel to Brush patent No. 266,089. It will be remembered that 
at the argument the issue was narrowed to the single proposition 
whether or not the défendants' plates were made pursuant to "Di- 
vision D" of the expired Italian patent ; "Division D" of the English 
patent being agreed upon as an accurate translation. The mate- 
riaHty of No. 266,089 ^^^ "ot been pointed out and the court is 
unable to perceive how it affecta in any way the présent issue. The 
court has not lost sight of the défendants' plea to be permitted to 
give a bond, but whatever argument is made upon the so-called 
"equities" of the situation is met and answered by the single propo- 
sition that the complainant is right and the défendants are wrong — 
knowingly and deliberately wrong. 

It is thought that a construction of ail the claims involved is un- 
necessary and unwise upon a motion for an injunction. An order 
restraining the infringement of the first three claims will answer 
every purpose and such an order may be entered. 



THE CZARINA. 

(District Court, N. D. Callfornla. November 1, 1901.) 

No. 11,965. 

1. TOWAOB— L088 DP TOW— LlABILITY DP TUG. 

The obligation of a tug Is to use ordinary care and diligence Vflth 
respect to ail inatters connected wlth the service she has engaged to 
perform, and a mère error of judgment on the part of the master will 
not render her llable for the loss of the tow, unless the error was so 
gross that It would not hâve been made by a master of ordinary pru- 
dence and judgment. 
S. Bame — Loss op Kaft— Tkmpobabt Abandonmekt. 

A steamshlp engaged to tow a large raft of timber from Puget Sound 
to San Francisco, and when wlthla two days' sali of the latter port 
the hawser parted, and the tow went adrift. A strong wlnd was blow- 
Ing, and the sea was so rough as to make It unsafe, In the Judgment 
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of the master, to attempt to recover it at tbe tlme, or to remaln near 
It dtiiping the nlght; and he was also of the opinion that he could not 
kéep It in sight if he remained, and would lose hls bearings. Under 
such circuinstances, he proceeded to a port, where he communlcated 
wlth his owners, and on the next mornlng and for two days following 
he searched for the raft, but, owing to fog, was unable to find It. It 
was recovered three weelîs later by another vessel, 450 miles southwest 
of San Francisco, and brought in, but in a damaged condition. Eeld, 
that as it did not appear that the raaster erred in his judgment, or that 
he could hâve lî;ept the raft in sight and recovered it if he had re- 
mained in the vicinity, his action in leaving it was not such négligence 
as rendered the steamer liable for the damages sustained by its owners. 

In Admiralty. Action against the steamer Czarina for damages 
for breach of a towage contract. 
Page, McCutchen, Harding & Knight, for libelant. 
Andfos & Frank, for claimant. 

DE HÀVEN, District Judge. This action was brought against 
the steamer Czarina to recover damages for alleged breach of a 
contract for the towage of a raft of piles and spars from Puget 
Sound to the port of San Francisco. The contract, so far as re- 
lates to the question involved in this case, is contained in the fol- 
lowing offfir made by the owners of the Czarina and accepted by 
the libelant on July 12, 1899: 

" • • • We herewlth offer to tow the raft now at Puget Sound to 
San Francisco • • * for the sum of twenty-seven hundred and fifty dol- 
lars ($2,t50); and we to deliver raft at Arctic Oil Works Wharf, or as close 
thereto as It Is possible to get It Your company to furnlsh the hawser. 
This prlpe is on the basis of 'no cure, no pay.' Steamshlp CJzarina to be em- 
ployed for this purpose. We will also fumish free passage for three men 
by sald steamer, and the towing hawser is to be coiled on top of raft upon 
arrivai at destination. • » ••• 

The Czarina left Seattle for San Francisco August 26, 1899, with 
the raft in tow, and so proceeded on her voyage until 6 o'clock on 
the niornîrtg of September Tth following, when at a point a little 
north ôf Point Arena, and about 20 miles off the coast, the hawser 
by which it was towed parted, and the raft weht adrift upon the 
océan. The raft was recovered by the steamer San Pedro about 
three weeks later, 450 miles south of where it went adrift. When 
recovered it was in a damaged condition, many of its timbers hav- 
ing been lost. The raft w^s of the value of $80,000, when it left 
Seattle, and it is alleged in the libel that the timber lost from it 
while it wâs adrift was of the value of $8,400. The libelant seeks 
in this action to recover as damages the value of the timber lost, 
and also the expense incurred by it in having other tugs searçh for 
the raft, and the amount paid for towing it to San Francisco from 
the place whçre it was found. 

I. It will be observed that under the contract set dut in the fore- 
going Içttei' the right of the Czarina to receive the stipulated sum 
nanied therein for towage was contingent upon the successful tow- 
ing of the raft from Puget Sound to San Francisco. This fact, 
however, did not afifect her obligation to exercise reasonable skill 
and care in the performance of the contract of towage. As be- 
fôre stated, the hawser by which the Czarina was towing the 
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raft parted, and the raft went adrift. The hawser parted at the 
point where it was spliced around a large iron thimble connected 
with a staple and chain made fast to the Czarina. It is not directly 
charged in the libel that the hawser was eut by any person con- 
nected with the Czarina, but upon the trial it was contended that 
such was the fact, and at least one witness gave it as his opinion 
that it was eut by some person, basing that opinion upon the ap- 
pearance of the hawser at the point where it gave way ; and that 
portion of the hawser was also introduced in évidence for the pur- 
pose of showing that it had been intentionally eut by some one. 
The court would not be warranted in so finding, except upon clear 
and satisfactory proof of the fact; and, upon considération of the 
évidence, I am not satisfied that the hawser was eut by any person. 
The condition or appearance of the hawser, which it is claimed shows 
that the splice was eut by some one, is not of itself sufiîcient proof 
of the fact ; and there is no other évidence tending to prove it, except 
the opinion of the witness before referred to. It is not shown that 
any person connected with the Czarina had any motive for casting 
the raft adrift. On the contrary, it was to the interest of the Czarina 
to sùccessfully tow it into San Francisco. She had already been en- 
gaged in towing the raft for 12 days, and in 2 days more would hâve 
been able to reach San Francisco with it. There was not at the time 
any actual or apprehended danger from continuing on the voyage 
with the raft in tow, and it is difficult to believe that any one con- 
nected with the Czarina deliberately eut the hawser, endangering the 
safety of this valuable raft, and at the same time preventing that 
steamer from full performance of the contract of towage, which was 
then so nearly completed. In view of thèse considérations, which 
are certainly entitled to great weight, I am inclined to agrée with the 
witnesses who testified that in their opinion the parting of the hawser 
was caused by chafing against the edge of the thimble. I cannot say 
that such was not the case from an inspection of the hawser alone, 
as it does not seem to me impossible for it to hâve received in this 
way the injury it appears to hâve sustained. 

2. This conclusion reached, it remains to consider the allégation 
that the Czarina negligently abandoned the raft when the hawser 
parted, and did not use reasonable efforts to recover it. The Czarina 
did not stay by the raft, but immediately after the accident steamed 
for the coast, and arrived at Point Arena at 1 1 o'clock in the f orenoon 
of the same day. She did not leave there to search for the raft until 
the next morning, when she proceeded 40 or 50 miles to sea, return- 
ing to Point Arena late in the afternoon, and then steamed up and 
down the coast for two hours near shore. The next day she again 
went to look for the raft, and also on the following day. The weather 
during ail of this time was foggy, and the sea was not smooth, ex- 
cept near shore. The évidence leaves no doubt in my mind that it 
would hâve been dangerous to attempt, and perhaps impossible, to 
pick up the raft at the time it went adrift. I am also satisfied that 
after the Czarina reached Point Arena, on the day of the accident, 
her master used reasonable efforts to find and recover the raft. The 
décision of the case must therefore necessarily turn upon the ques- 
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tion whether there was any breach of the contract of towage, în not 
standing ty the.raît durïng the day, and until the darkness of night 
rendered.it upsa^e to longer remain in its vicinity ; or, stated in an- 
other form, was. the master of the Czarina guilty of négligence in 
leaving the raft at the time he did, or ought he to hâve remained with 
it so long as he coiild hâve donc so with saf ety to his vessel ? The 
reason given by the master of the Czarina for not staying by the raft 
is, in substance, this : That the sea. was so rough that the raft could 
not be picked up at the time it went adrift ; that, in his judgment, 
there was no probability that the wind would go down or the sea be- 
come smopth enough to enable him to recover the raft during the day, 
and that it would hâve been dangerous to attempt to stay by it dur- 
ing the night, because he would not hâve been able to keep it in sight ; 
that in the morning he would not know where it was, or be able to 
ascertain his own position, and by going to Point Arena, as he did, 
he could raake certain of his position, "and could always run back to 
the spot where he lost the raft, and make a line, according to his 
judgment, of where the raft had drifted" ; that, under the circum- 
stances, he thought it best to go to Point Arena and communicate 
with his owners, in San Francisco. He also testified'that there 
would hâve been no difficulty in finding the raft if it had not been 
for the fog which prevailed on the following and succeeding days, 
and that when he left it he fully expected he would be able to find 
it upon returning from Point Arena, It must be remembered that 
the Czarina is not to be held to the responsibility of an insurer that 
the enterprise of towing the raft would be successful, and carried 
through without loss. Her obligation was to use ordinary care and 
diligence to bring the raft in saf ety to San Francisco, and this obliga- 
tion imposed upon her the duty to make proper efforts to recover it 
when the hawser parted, and for this purpose to stay by it so long 
as there was any reasonable probability that by so doing it could be 
saved. But the Czarina cannot be held liable for the subséquent loss 
of a portion of the raft, before it was fînally recovered, "because the 
master in an emergency did not do preçisely what, after the event, 
others may think would hâve been best." The Hercules, 19 C. C. A. 
496, 73 Fed. 255. This principle of law was very clearly expressed by 
Chief Justice Waite in the case of The W. E. Gladwish, 17 Blatchf. 
77-83, Fed. Cas. No. 17,355 : 

"The tug undertook to bring to this work sucli prudence and such nautical 
skill as was ordinarlly required in sucli navigation. More was not con- 
tracted for, and more was not expected. When the Ice was reached it be- 
came neeessary to décide whether to lie by or to go on. This Involved the 
exercise of judgment as to what ought to be done under the circumstanees. 
A mère mistake is not enough to charge the tugs with any loss which fol- 
lowed. To make them liable, the error must be one which a caref ul and 
prudent navigator, surrounded by like circumstanees, would not hâve made." 

The following cases are also to the efïect that a mère error of judg- 
ment upon the part of the master of a tug will not render it Hable for 
the loss of the tow, unless the error was so gross that it would not 
hâve been made by a master of ordinary prudence and judgment. 
The Battler, 19 C. C. A. 6, 72 Fed. 537 ; Sonsmith v. The J. P. Don- 
aldson (C. C.) 21 Fed. 671 ; The James P. Donaldson (D. C.) 19 Fed. 
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264; The Packer (C. C.) 28 Fed. 156; The Wilhelm (D. C.) 47 Fed. 
89; The Mohawk, 7 Ben. 139, Fed. Cas. No. 9,693; The Frederick E. 
Ives (D, C.) 25 Fed. 447; The Mosher, 4 Biss. 274, Fed. Cas. No. 
9,874. Undoubtedly, when the hawser parted it devolved upon the 
master of the Czarina to exercise his judgment as to what ought to be 
done, — whether to stand by the raft so long as he could do so with 
safety to his vessel, or to proceed immediately for the shore. The 
condition which confronted him was this : A valuable raft was adrift, 
a strong northwest wind blowing, and the condition of the sea such 
that, in his opinion, the raft could not be recovered during the day. 
He did not think it safe to remain near it during the night, or that, if 
he should attempt to do so, he woiild be able to keep it in sight. Un- 
der thèse circumstances, it was his judgment that he could render no 
service to the raft by remaining with it during the day, and that the 
beat course to pursue was to immediately communicate with his own- 
ers, in San Francisco. In acting upon this détermination, I do not 
think it can be said that he committed an error, — much less, a gross 
error of judgment, — and there is nothing in the évidence which 
tends to show that, if a différent course had been pursued, the raft 
could hâve been kept in sight during the night, or that it would prob- 
ably hâve been recovered sooner than it was. In the présence of 
weather and sea conditions such as then prevailed, a master of ordi- 
nary skill could certainly form a reasonable judgment upon the ques- 
tion whether it was probable that the wind would so moderate during 
the day as to make it possible to pick up the raft before night ; and 
it certainly bas not been shown that the master of the Czarina was 
mistaken in the judgment which he formed in relation to that matter. 
Upon the question whether a prudent master, surrounded by the 
same circumstances, would hâve pursued the same course, the évi- 
dence of experienced navigators would hâve been compétent. The 
Frederick E. Ives (D. C.) 25 Fed. 447. No witness of that character 
testifîed that the master of the Czarina, in leaving the raft, did what 
a prudent and careful navigator would not hâve done under like con- 
ditions. The testimony of the fîrst and second ofifîcers of the Czarina 
is to the effect that it would hâve been dangerous for the steamer to 
hâve attempted to stay by the raft during a dark and hazy night, with 
the wind as strong and the sea as rough as it was when the raft went 
adrift; and that it would hâve been so seems évident to me. The 
Czarina was not a tugboat, but a large steamer, and could not be 
handled in a rough sea as easily and quickly as a small steamer. 
The raft, although a large body, only floated 12 feet above the water; 
it had no lights upon it; and, conceding that it would hâve been 
possible for the Czarina to hâve kept so near to it during the night as 
to hâve held it constantly in view, to hâve done so would certainly 
hâve been attended with great danger. Uunless, therefore, there 
was a reasonable probability that the wind and sea would go down, so 
that the raft could be picked up during the day, the Czarina was not 
required to stand by until night, since by so doing she could hâve 
rendered no service to it. 

It follows that the libelant is not entitled to recover. The libel 
will be dismissed, with costs. 
112 F.— 35 
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! 1 i- HAGAN r. TtrCKBE'S EX'X. 
(District' Court, E. D. Pennsylvanla. December 26, 1901.) 

1. SSIPPINQ— PJ^MURBAGE— DBLA.T IN ÇRKSBNTING ClaIM. 

Where llDelant 'furhislied barges for the use of respondent's testa tor 
In transjibrtlng coâl under a gênerai arrangement by whlch bills for 
sudh services were preSented and pald monthly, a clalm for demurrage 
on accounti of the détention iof a barge wlU not be allowed wben not 
presented luntil ^fter the death of the testator and more than a year 
after the .service was rendered and the blU therefor pald, in which no 
such elaim was made, although such claim was warranted by the terma 
of the bin of ladlng. 

2. Samb— Evidence Considéred. 

Eespondent's testator was engaged In minlng and selling coal, largely 

. marketed In Fhlladelphia, and In the conduct of hls business there he 

employed barges of libelant in Ughterage service. Later he extended 

' hls business to New Yorli, and on hls promise, whlch was liept, to glve 

libelant his own Ughterage business there, and such other as he could 

Influence, libelant sent a number of barges to New Yorlc. In the usual 

course of trade there, coal intended for steamships lies In barges at a 

wbarf awalting transfer or sale, and some of libelant's barges so 

eihployed by décèdent were delayed before the coal was delivered, whlch 

' was a usual and necesSary clrcUmstance In the business. Monthly bills 

for the use of the barges were presented and pald, no clalm being made 

^ tlaerein on aceount of such delays. Neither did the bills of lading used 

make provision for such payment. After decedent's death, libelant 

made a large clalm for damages on aceount of such delays. Ueld that, 

in the absence of clear évidence of a contract to pay for such deten- 

■■' tlon, It must be presumed that libelant assumed the rlsk of such delays 

as a known Incident of the employment and that he was not entitled 

to recover.i 

In Admiralty. Action to recover demurrage and damages for 
upreasonable détention of coal barges. 

John A. Toomey and Henry R. Edmunds, for libelant. 
M. Hampton Todd, for respondent. 

J. B. McPHERSON, District Judge. During the period from 
Dècëmber, 1897, to May, 1899, the libelant was the owner of eight 
barges that were employed in carrying coal for Alfred Tucker (doing 
btisittess under the firm name of Alfred Tucker & Co.) from South 
j^mboy to other points in the harbor of New York. Some of the 
ÇoaJ was cùnsigned from South Amboy directly to the purchasers, 
but a large proportion of it went to Morris street wharf in Jersey 
City, where it lay in the barges, awaiting delivery to steamships. 
Alfred Tucker was a- miner and shipper of bituminous coal, and 
much of the product of his mines was carried by the Pennsylvania 
Railroad to its coal terminais at South Amboy. He had been ship- 
ping coal from Philadelphia for a number of years before December, 
1^97,,. ^nd durirjg thèse years much of his lighterage business upon 
the Éielaware river was done by the libelant. Desiring to extend his 
trade to the city of New York, Mr. Tucker proposed to the libelant 
to send to that city some of his barges in order to seek employment 

1 Définitions and gênerai princlples of demurrage, see notes to Eandall v. 
Sprague, 21 C. C. A. 337; Hagerman v. Norton, 46 C. 0. A. 4. 
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ihere, agreeing to give him ail of the lighterage of Alfred Tucker 
& Co. in the harbor of New York, and to aid him as far as possible 
in securing business from other persons. The libelant agreed to , 
take part in the venture, and sent over the boats toward the end of 
the year 1897. Mr. Tucker carried eut his promise, and gave to the 
libelant ail of the firm's lighterage business on the waters of New 
York Harbor. Ail of the coal dealt in by the firm at that port came 
first to South Amboy, and was towed from there in the libelant's 
barges either to a specified destination in the harbor, or to Morris 
Street wharf in Jersey City. It often happened that the barges lay 
at Morris stréet for several days before a purchaser was found for 
the coal with which they were loaded, and in some instances the 
delay was as long as several weeks. In February, 1898, after one 
of the barges had been thus detained for about six weeks, the libelant 
wrote a letter to Mr. Tucker, complaining of the delay, and declaring 
that he would charge demurrage. In conséquence of this letter, an 
interview took place between the libelant and Mr, Tucker, in which 
explanations were made that satisfied the libelant, so that he with- 
drew his claim for demurrage, and never afterwards made any claim, 
either for demurrage or for damages, on account of the détention 
of any other of his barges. On the contrary, bills for the use of the 
barges and for such other services as the libelant might hâve ren- 
dered were sent in regularly every month, and were regularly paid 
by Mr. Tucker, without a word being said upon the subject of de- 
murrage or of damages for unreasonable détention. Mr. Tucker 
died in March, 1899, and early in July of that year the présent claim 
for demurrage and damages for unreasonable détention, amounting 
to about $17,000, was for the first time presented. 

The libelant allèges that the cargoes carried by the barges until 
the ist day of July, 1898, were shipped upon a bill of lading con- 
taining the following clause : 

"And 24 hours after the arrivai at the above-named port and notice thereof 
to the consignée named there shall be allowed for receiving said cargo at 
the rate of one day, Sundays and légal holidays excepted, for every one 
hundred and flfty tons thereof, after which the cargo, consignée, or as- 
signée shall pay demurrage at the rate of six cents per ton per day, Sundays 
and légal holidays not excepted, upon the full amount of cargo, as per bill 
of lading, for each and every day's détention, and pro rata for parts an'd 
portions of a day beyond the days above specified, untU the cargo la fully 
diseharged; which freight and demurrage shall constitute a lien upon 
said cargo. After arrivai and notice to the consignée as af oresaid, and the 
expiration of said 24 hours, said vessel shall hâve precedence in dtscharging 
over ail vessels arriving or giving notice after her arrivai, and for any 
violation of this provision he shall be compensated in demurrage as if, 
■while delaying by such violation, her discharge had proceeded at the rate 
of three hundred tons per day." 

— And allèges further that on or about July i, 1898, this bill of lading 
was given up, and another was substituted, in which there. was no 
provision concerning demurrage. The first part of the libelant's 
claim is for demurrage under the foregoing clause upon cargoes 
carried between December, 1897, and July, 1898, but I am unable to 
find that this part of the claim is sufficiently supported by the évi- 
dence. Only one bill of lading, dated in February, 1898, was pro- 
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duced containïng the clause in question, and the testimony concern- 
ing the use of similar bills to cover the other cargoes carried during 

, that period does not satisfy me that suçh bills were used upon other 
occasions. Upon this point, therefore) I think the libelant's proof 
has failèd, except with regard to the single bill of lading just referred 
to ; and, so far as this cargo is concerned, since a charge for the 
services rendered by the barge was paid in full early in the foUowing 
month Without any demand being made for demurrage, I am of 
opinion that the claim now urged is an afterthought, and should not 
be allowed. With regard to the cargoes carried after July i, iSycS, 
the bills of lading are produced, and, as I hâve already said, they con- 
tain no provision on which a claim for demurrage can be rested. 

Concerning the claim for unreasonable détention, which is confîned 
by the libel to cases where the bills of lading did not contain a demur- 
rage clause, I think the true state of affairs was this : The firra of 
Alfred Tucker & Co. was about to begin a new enterprise in New 
York. The libelant saw an opportunity to extend his own business, 
and, upon the promise of the firm — which was faithfully carried out — 
to furniàh him with such lighterage as they might be able to control 
or influence, he joined in the venture. The customary method of 
conducting the business must hâve been known to both parties. Ac- 
cording to the usual course of the trade, coal intended for steamships 
lies in barges at Morris street wharf, awaiting transfer to such vessels 
as may hâve purchased, or may désire to purchase; and necessarily 
there must sometimes be delay. Arrivai of the particular vessel for 
which the coal is destined may be delayed by storms ; loading and un- 
loading may not be prompt ; or perhaps the coal may not yet hâve 
been sold, and a purchaser may not readily be found at once; and 
other reasOns preventing prompt unloading of the barge may exist. 

'The risk of delay, I think, the libelant must be held to hâve taken. 
Not only is there no sufRcient évidence that Alfred Tucker & Co. 
were to take this risk,— except in the case of the one bill of lading 
already referred to,— but the testimony as a whole distinctly indicates, 
in my opinion, that the libelant was to make no claim for détention of 
his barges. The bills of lading that are shown to hâve been in use 
after July i, 1898, establish satisfactorily to my mind what the rela- 
tion between the parties was from the beginning. As there is no 
testimony whatevèr to explàin why there should hâve been a change 
of relation upon July ist, 1 cannot avoid the conclusion that no 
change was actually made, and that the bill of lading used after that 
date represents truly the agreement under which the business before 
tjiat date was also donc. Further than this, the monthly statements 
that were rerideréd by the libelant and paid by the firm without a 
Word concerning demurrage or damages for détention (save upon the 
orië bccçisîoii already referred to) compel the inference that the libel- 
ant was well aware that he; had no right to charge for delay. Ordi- 
hary gôod fàith and fair dealing would hâve required him to make 
such claim kbovim, during the currency of the business, especially 
when the large amount mvolved is taken into account. To keep 
silence until aftêr Mr. Tucker's death is a circumstance that tends to 
throw strong doubt upon the correctness of the claim, and requires 
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it to be proved by testimony of a convincing character. I do not find 
such testimony in the record, — even the libelant's own books con- 
tained no entry supporting the claim until several months after the 
death of Mr. Tucker, when the whole account was entered at one 
time, — and therefore, without further élaboration, my conclusion 
is that the claim lacks adéquate support, and that the libel must be 
dismissed, at the costs of the libelant. 

I may add that the libelant was clearly incompétent to testify to 
anything that occurred in Mr. Tucker's lifetime, except to give in 
rebuttal his own version of what may hâve taken, place with Mr. Mur- 
dock, and with this exception his testimony should not be considered. 



MANNHEIM INS. 00. v. HOLLANDER. 
(District Court, S. D. New York. December 26, 1901.) 

1. Marine Insurance — Notice to Bhorers as Affecttng Undekwriter. 

Insurance brokers, wlio undertake to procure Insurance for a shipplng 
agent or a shipowner, and do so, placlng it with différent companles, 
■while they are agents for one of the companles Issulng a policy for the 
collection of the premiums, are not its agents in respect to matters con- 
neeted with the issuance of the poUcy, but the agents of the insured, 
and notice to them that the application, though In the name of the 
agent, was made on behalf of the shipowner, does not blnd the Com- 
pany, which, in the absence of actual knowledge pf such fact, is justl- 
fied In Issuing the policy In the name of the applîcant, and in treating 
hlm as the Insured.i 

2. Same— LiABiLij'Y FOU Premiums— Insurablb Interest. 

Respondent eonducted business as a shipping agent, and was also 
président and principal stockholder in a steamship company, the office 
of the two concems being together. Insurance brokers applied to libel- 
ant in respondent's name for Insurance, and a policy was issued in his 
name covering shlpments on certain vessels of the company between 
certain ports for a year, "on account of whom it may concern," loss. if 
any, payable to respondent or order. Held, that respondent could not 
avoid liability for premiums earned under such policy on the ground 
that the Insurance was in fact effected on behalf of the steamship com- 
pany, and that he had no insurable interest, the terms of the policy being 
sufficiently broad to entitle the company to avail itself of the benutit of 
the Insurance if a loss had occurred, and respondent, moreover, having 
an insurable interest in the risks covered by reason of his larg« holding 
of the company's stock. 
8. Samb— Liability of Assured to Undkuwritbr for Premiums— Broker's 
Relation to Parties. 

In the absence of proof of the existence of a usage, such as prevails 
in England, that a marine Insurance broker who procures a policy of 
Insurance for a client is alone llable to the underwrlter for payment of 
the premium thereon, and must himself look to the assured, the ordi- 
nary rule governs in this country, and the assured becomes the debtor 
of the underwrlter for such premiums. 

In Admiralty. Action to recover premiums on insurance policies. 

Eustace Conway, for libelant. 

Butler, Notman, Joline & Mynderse, F. M. Brown, and A. G. 
Thacher, for respondent. 

1 Marine insurance, see notes to The Dunbritton, 19 C. C. A. 4^; Pacific 
Mail & S. Co. V. New York, H. & R. Min. Co., 20 C. C. A. 357. 
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ADAMS, District Judge. Thîs is an action to recover certain 
sums, amounting to $512.94, alleged to be due from Alexander Hol- 
lander, sole member of the firm of Alexander Hollander Sr Co., as 
premiums on two policies of insurance, dated, respectively, May 
3, 1900, and Juhe 21, 1900, issuèd to Alexander Hollander & Ce, 
"on accoilnt of whom it may concern, * * * loss, if any, pay- 
able to Alexander Hollander & Co. or order," covering shipments 
on steamer Orion from April 24, 190Ô, to April 24, 1901, or the 
Evelyn as gi substitute, and on the steamer Michigan from June 6, 
1900, to June 6, 1901, during voyages at and from New York to 
Mobile "°Vor Galveston; and whîle on dock awaiting delivery at 
Mobile. The liability is denied by the respondent, who allèges that 
the contracts were made in the interest of the Hollander Steamship 
Company, a corporation engaged in the business of common car- 
riers, and that the policies were issued to Alexander Hollander & 
Co. by mistake. It appears that Mr. Hollander was président and 
the largest stockholder of the said steamship company, which had 
offices in the building known as "90-92 Beaver Street," New York. 
He was also doing business in the name of Alexander Hollander & 
Co., as frèight agents of the Baltimore & Ohio Railroad Company 
and the Central Railroad Company of New Jersey, with practically 
the same olSces. It is contended by him that there was no con- 
nection between his business as freight agent and as président of 
the steamship company. The insurance business of the respondent 
and of the steamship company, prior to the transactions involved in 
this claim, was in the hands of Hayward & Wreaks, insurance brok- 
ers, who, in February, 1900, obtained insurance for Alexander Hol- 
lander & Co. from the libelant, "to cover goods of their own or in 
which they may hâve an interest, or which they may be instructed 
to insure. * * * Per vessel or vessels * * * at and from 
ports and places in the United States to any and ail ports and places 
in ail parts of the world." In March, 1900, the same brokers ob- 
tained somewhat similar insurance' to that in question hère from the 
libelant uppn the steamships Orion and Catania for the Hollander 
Steamship Company, the èertificates under the policy being issued 
for "Hollander Steamship Company." Shortly thereafter Johnson 
& Higgins, insurance brokers in New York, made overtures to Mr. 
Hollander for the business, ofifering more favorable terms. They 
were represented by a Mr. Hopkins, who, at the instance of Mr. 
Richardson, the gênerai manager of the steamship company, called 
upon Mr. Hollander, and was by him referred to Mr. Richardson, 
with the stàternent that the latter had charge of ail insurance mat- 
ters, and that he, Mr. Hollander, preferred that arrangements should 
be made with Mr. Richardson. After that time ail negotiations were 
carried on by Mr. Richardson, who had several conversations with 
Mr. Hopkins. The latter testified that he understood he was dealing 
with Alexander Hollander & Co., who had insurable interests to be 
covered; and this is confirmed by the correspondence which en- 
sued, the greater portion of which, on the part' of Johnson & Hig- 
gins, being addressed to Alexander Hollander & Co., both prior to 
the insurance being effected and for sôme time thereafter. On the 
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other hand, bills for the premiums were rendered in June, 1900, by 
Johnson & Higgins to "Messrs. Hollander S. S. Co.," and were 
partially paid by checks of the Hollander Steamship Company. Let- 
ters relating to the Insurance were also sent by Johnson & Higgins 
to Mr, Richardson, as gênerai manager "Hollander Line," which 
was a trade name for the Hollander Steamship Company, but not 
so known to the libelant. It does not appear that the libelant was 
informed that it was dealing with any other party than the one in 
whose name the insurance was eflfected, or put upon inquiry in the 
matter. Prior to the insurance in question, the libelant had issued 
insurance on one of the same steamers, the Orion, and on another 
steamer, the Catania, to the Hollander Steamship Company, and 
had sent bills for the premiums to that company, and the respondent 
urges that the libelant should hâve known that the poHcies in ques- 
tion were issued in a wrong name. The circumstances, however, 
do not seem sufificient to sustain the contention. So far as the 
libelant was concerned, the issuance of poHcies to Alexander Hol- 
lander & Co. were new transactions. The applications for the poH- 
cies were in the name of Alexander Hollander & Co., and the policies 
were so issued and accepted by Johnson & Higgins. Applications 
for particular items of insurance under the policies were also made 
by Johnson & Higgins in the name of Alexander Hollander & Co., 
and granted by the libelant. Nothing appears in the case which 
would afïect the libelant with knowledge that the respondent was 
acting in a représentative capacity in applying for and obtaining 
the insurance. The libelant was dealing through Johnson & Hig- 
gins, and doubtless they were its agents in the collection of the 
premiums; but in the ordinary course of the business relating to 
the issuance of the policies, Johnson & Higgins were not its agents, 
but the agents of the assured. Insurance Co. v. Thomas, 34 C. C. 
A. 240, 92 Fed. 127, 47 L. R. A. 450. The case at bar is not one of 
an agent of an insurance company soliciting the business, or one in 
which the agent acted in a capacity which would render the insurance 
company liable for his acts or knowledge. Johnson & Higgins were 
not connected with the libelant, nor authorized in any way to issue 
insurance for it. They obtained the business from the respondent, 
and distributed it among numerous underwriters, of which the libel- 
ant was one, receiving for their compensation certain commissions, 
which they deducted from the premiums before they were paid to 
the underwriters. The assured had employed Johnson & Higgins 
to place the insurance. When applications were made in the name 
of Alexander Hollander & Co., and policies in that name were ac- 
cepted by them, and insurance subsequently obtained under the 
policies, the libelant was not required to inquire any further. 

It is further urged by the respondent that he had no insurable 
interest under the policies, and that for such reason there can be no 
recovery. It is true, of course, that in the absence of a considéra- 
tion for the premiums there would be no hability, but such failure 
of considération is not established by the respondent's statements 
that he had no interest. As I find there was no mistake in issuing 
the policies to Alexander Hollander & Co., it foUows that the re- 
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spondent entered into contracts for the payment of premîums for 
insurançe actually effected "for aCcôunt of whom it may concern." 
This clause is broad enough to cover almost every conceivable in- 
terest, and, in case of loss, he might hâve brought an action in his 
own name for the betaefit of himseif or others, or others interested 
would bave had a right of recovery. 2 Pars. Mar. Ins. 442-444. 
The oldest known form of marine policy provided : "Sia noto et 
manifesto ad ogni perspna, corne * * * di * * * si fa as- 
sicurare sopra * * * mercainzia a lui attenente, o di altri suoi 
amici, o a chi altri attenesse cariche * * *. (Be it known and 
made manifest to ail persons that * * * of * * * makes 
assurance on * * * merchandise belonging to him or his friands 
or to whomsoever the same may belong * * *.)" Lown. Mar. 
Ins. 233. And the more modem phrase contained in th^e policies un- 
der considération certainly covered business interests belonging to 
the respondent or his friends, which would hâve been the subjects 
of recovery from the underwriters if losses had occurred. It was 
not necessary that such interests should exist at the time of effect- 
ing the policies. Rhind v. Wilkinson, 2 Taunt. 237. Moreover, 
the fact that the respondent was at least seven-tenths owner of the 
Hollander Steamship Company, and in the closest business relations 
with it, would of itself seem to establish an insurable interest in him 
(Seamaii v. Insurance Co. [C. C] 18 Fed. 250, 5 McCrary, 558; Id., 
21 Fed. 778), if that were necessary^ and it is not disputed that the 
Hollander Steamship Company became entitled to receive the bene- 
fits of the Insurance. It does not, therefore, after the expiration 
of the risks, avail the respondent to say that he had no insurable 
interest. 

It is claimed by the respondent that the libelant should look to 
Johnson & Higgins for their premiums, on the ground that they 
were the authors of a mistake between the parties as to the name 
of the agsured; but as I hâve found that there was no mistake 
between the parties to this action, such contention cannot prevail. 
Under the English usage, the broker alone would be liable to the 
underwriter for the premiums; because, as between the assured 
and the underwriter, the premiums are considered paid. The un- 
derwriter, to whom, in most instances, the assured are unknown, 
looks to the broker for payment, and he to the assured. The latter 
pays the premiums to the broker only, who is a middleman between 
the assured and the underwriter. But he is not merely an agent; 
he is a principal to receive the money from the assured and pay it 
to the underwriter. Hence the gênerai rule there is that, as regards 
premiums, the broker is the debtor of the underwriter, and the as- 
sured is the debtor of the broker. As regards losses, the under- 
writer is the debtor of the assured. Arn. Ins. (7th Ed.) § 106. No 
such usage, however, has been proved as existing hère, and the 
ordinary rule that the assured was the debtor of the underwriter 
must govern. 

Decree for libelant. 
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SMITH V. BOOTH et al. 

(District Court, S. D. New ïork. December 27. 1901.) 

Admiraltt— Limitation of Liabilitt — Interest whbrb Dbfbnsb is Sbt Up 

BY ANSWBR. 

Where a shipowner In a suit in personam sets up his statutory limita- 
tion of liabllity In liis answer, but tbe vessel is not surrendered, nor an 
appraisement had or bond glren, he is chargeable "wlth interest on the 
value of the vessel as It was at the time of or immedlately after the 
Injury sued for.i 

In Admiralty. On settlement of decree. 

Butler, Notman, Joline & Mynderse, for libelant. 
Avery F. Cushman, for Commercial Lighterage Co. 

ADAMS, District Judge. This was an action in personam to re- 
cover against Henry P. Booth damages for loss of cargo. The 
Commercial Lighterage Company, as owner of the lighter Mary 
Eîizabeth, was brought in upon the pétition of Booth, and by answer 
presented a défense of limitation of liability. There was no sur- 
render of res nor appraisement and bonding under rule 54 (11 Sup. 
Ct. V.). The answer alleged: 

"Fourth. If the facts alleged in the pétition be true, and tbe respondent 
the Commercial Lighterage Company, as the owner of the lighter Mary 
Eîizabeth, be charged with the damages set forth in the libel, then the lia- 
bility cf the Commercial Lighterage Company, as owner of the said lighter, 
is limlted to the value of the said lighter at or immedlately after the acci- 
dent mentioned in the llbel and pétition, and her pending frelght, whieh 
value did not exceed the sum of $300; that there is no pending freight; and 
that there are no other clalms against the said respondent growing out of 
the voyage of the said lighter mentioned in the llbel." 

The libelant succeeded in the action, and it was determined that 
the lighterage company was entitled to a limitation of liability. iio 
Fed. 680. The value of the Mary Eîizabeth was found to hâve been 
.$300. Upon a settlement of the decree, it is contended by the light- 
erage company that its liability is strictly limited under the act to 
$300, and that it cannot be required to pay interest. The act pro- 
vides (Rev. St. U. S.) : 

"Sec. 4283. The liability of the owner of any vessel » • • shall in no 
case exceed the amount or value of the interest of such owner in such vessel, 
and her freight then pending." 

In case of a surrender of the vessel, an exact compliance with the 
act can be had, and the liability of the owner then ceases. Where, 
however, the owner obtains an appraisement under the rules, it is 
established that the bond to be given should bear interest as a sub- 
stitute for the benefit a surrender of the vessel would be to those 
entitled to it. The Favorite (D. C.) 12 Fed. 213; In re Harris, 6 
C. C. A. 320, 57 Fed. 243 ; The Battler (D. C.) 58 Fed. 704. The 
précise point hère involved has not, apparently, been decided, but 
it seems clear that a shipowner who resorts to an answer to estab- 

1 Limitation of shipowner's liability, see note to The Xjongfellow, 45 0. 0. 
A. 387. 
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lish his limitation should not be in a better position than where he 
surrenders tbe vessel or gives a :bond, apdy in a case of this kind, 
should be required to pay interest on the value of the vessel as it 
was at thé time of or immediately after the accident. 
The proposed decree covering interest will be signed. 



DOMENICO et al. v. ALASKA PACEBRS' ASS'N. 

(District Court, N. D. Callfomla. December 9, 1901.) 

No. 12,239, 

1. Admibaltt Jdrisdiction — Mabitimb Contracts. 

A contract by men to act as seamen on a voyage to and from salmon 
flshlng grounds In Alaska, to work as flshermen during the season, and 
asslst In cannlng the flsh on shore and In loading them on board (or 
tiransportatlon, Is one maritime in Its nature, and whlch a court of ad- 
mlralty has Jurisdlction to enforcè:i 

2. CONTBACTS— CONSIDBBATION— PbEPOBMANCB 01' LEGAL OBLIGATION. 

Where a person who has bound himself by à contract to render serv- 
ices refuses to do so unless pald more than the contract price, the par- 
ties may enter Into a new agreenjent, by which an increased compen? 
satlôn is to be pald for the same services, and In such case the subsé- 
quent performance of the contract by the promlsee is a sufflclent consid- 
ération for the new agreement. 
8. Bamb— Validitt— DuREss. 

Where persons who hâve contracted to render services refuse, wlthout 
lawful excuse, to perform the same unless pald a greater compensation, 
the employer has his élection to sue for damages for breach of the con- 
tract, or to enter into a new and substituted contract for the payment 
of the compensation demanded; and the fact that the former remedy 
is worthless, because the employés are not able to respond in damages. 
and the employer is indueed thereby, and to save himself from greater 
loss, to yleld to the demands of the employés, and agrée to pay a higher 
compensation for the same services, does not constltute duress whlch 
will render the new cbntract invalld. 
4. Corporation— CoKTRACTS — Estoppbl to Deny Authobitt dp Agent. 

Where the superhitendent of a cannlng company in charge of its plant 
in a distant place assumed authority to make a contract for the employ- 
ment of men, and the company recelved and retained the benefit of the 
services rendered thereunder, it is estopped to deny the authority of the 
superintendent to make the contract. 
6. Settlbmknt— Rklbasb of Claim for Wagks— Efïbct in Admiraltt. 

Contracts by men to navlgate a vessel to and from Alaska, and while 
there to work as flshermen during the season for taklng and cannlng 
salmon, are not, strictly speaking, for the performance of services as 
seamen, and are not wlthin the provisions of Rev. St. § 4552, whlch make 
releases executed as thereln provlded on settlement wlth seamen con- 
clusive on the parties; ànd where such men, on their return, were 
offered less: than they were legally entltled to recelve under their con- 
tract, and were Impelled by their necessitles to accept the same, and to 
sign releases in full, whlch they did under protest, a court of admiralty 
wUl not hold them coneluded by such releases, although they were 
signed with full knowiedge of their terms. 

In Admiralty, Suit to recover a balance claimed for wages. 

1 Admiralty Jurisdlction as to matters of contract, see notes to The Rich- 
ard Winslow, 18 0. 0. A. 34T; Boutin v. Eudd, 27 C. C. A. 530. 
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E. J. Banning and Marshall B. Woodworth, for libelants. 
Chickering, Thomas & Gregory, for défendant. 

DE HAVEN, District JuJge. This is a libel in personam, brought 
by a large number of persons to recover each the sum of $50, bal- 
ance due for wages as fîshermen and seamen, upon a contract al- 
leged to hâve been entered into between them and the défendant 
corporation on May 22, 1900, at Pyramid Harbor, Alaska. The 
answer of the défendant sets forth three défenses: First, the de- 
fendant avers that the contract referred to in the libel is without 
considération ; secondly, dénies that it executed such contract ; and, 
for a third défense, it is alleged that the labor performed by the 
libelants was donc under a contract other and différent from that 
sued on, and that prier to the commencement of this action each of 
the libelants was paid the fuU amount due him, and in considération 
thereof executed a release of ail claims and demands which he 
had against the défendant. It appears from the évidence that on 
March 26, 1900, the libelants entered into a contract with the de- 
fendant, whereby they were employed to go as seamen for a voyage 
between San Francisco and Pyramid Harbor and return on board 
such vessel as might be designated by défendant ; and also to work 
for the défendant at Pyramid Harbor during the season of that year 
as fishermen, "or in any other capacity"; the libelants undertaking 
to do "regular ship's duty both up and down, dischai-ging and load- 
ing, and to do any other work whatsoever when requested to do so 
by the captain or agent of the Alaska Packers' Association." By 
the terms of this agreement the défendant was to pay each of the 
libelants $50 for the season, and 2 cents for each red salmon caught 
by him. On April 5, 1900, certain of the libelants signed shipping 
articles, by which they shipped as seamen on the Two Brothers, a 
vessel chartered by the défendant for the voyage between San Fran- 
cisco and Pyramid Harbor, and also bound themselves to do for de- 
fendant the same work they were to perform under the previous 
contract; the défendant agreeing to pay each of them the sum of 
$60 for the season and 2 cents for each red salmon caught by him. 
Thereafter the libelants entered into the employment of the de- 
fendant, some under the first and the others under the second of 
thèse contracts, and proceeded on the Two Brothers from San 
Francisco to Pyramid Harbor, Alaska. Shortly after their arrivai 
at that place, they became dissatisfied, and refused to further per- 
form the services called for by such contracts, unless défendant would 
enter into a new agreement with them, binding itself to pay to each 
of the libelants for the same work the sum of $100 for the season, 
and, in addition thereto, the sum named in the former contracts for 
each red salmon caught. The défendant had $150,000 invested in 
the business conducted by it at Pyramid Harbor, and no other men 
could be engaged to take the places of libelants during that fîshing 
season. Under thèse circumstances the superintendent of défend- 
ant yielded to what he deemed the unreasonable and illégal demands 
of libelants, and agreed in behalf of the défendant corporation to pay 
the additional sum demanded by them for the season's work. This 
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contract was entered into May 22, 1900, and is the one sued on. It 
was signed in behalf of défendant by its superintendent or his clerk 
in the following words, "By Alaska Packers' Association," and de- 
livered by the superintendent as the contract of défendant. Upon 
their return to San Francisco, October 6, 1900, the défendant, 
through its proper ofïicer, informed libelants that the contract of 
May 22, 1900, was executed without authority from défendant, and 
that it would not pay the increased compensation therein provided 
for them. After this notice, ail of the libelants, and some of them 
after consulting counsel, accepted under protest the amount of wages 
stipulated for in the original agreement, and thereupon executed a 
release of ail their claims and demands against the défendant. 

1. It will be noticed that the principal subject of the contract upon 
the part of the libelants was for the rendition of services as fishermen 
at Pyramid Harbor, and included work in the cannery on shore, in 
preserving the fish caught by them, and also the labor of placing the 
fish on board the Two Brothers for transportation to San Francisco. 
The contract is, however, maritime in its nature. The fact that, 
while engaged in fishing at Pyramid Harbor, the libelants slept on 
shore, and mended their nets, and cared for the fish on shore, and 
that this was contemplated by the contract, does not make it any 
the less a maritime contract which a court of admiralty has juris- 
diction to enforce. The Minna (D. C.) 11 Fed. 759. 

2. The libelants claim that the défendant did not, as it agreed to 
do, provide them with serviceable nets in which an average catch 
of fish could be taken, and that because of defendant's default in 
this respect they were justified in refusing to perform their original 
agreement and in denianding the additional compensation provided 
for by the later contract of May 22, 1900. The contention of libel- 
ants that the nets provided them were rotten and unserviceable 
is not sustained by the évidence. The defendant's interest required 
that libelants should be provided with every f acility necessary to 
their success as fishermen, for on such success depended the profits 
défendant would be able to realize that season from its packing 
plant, and the large capital invested therein. In view of this self- 
evident fact, it is highly improbable that the défendant gave libel- 
ants rotten and unserviceable nets with which to fish. It follows 
from this finding that libelants were not justified in refusing perform- 
ance of their original contract. The défendant contends that, such 
being the fact, the contract sued on is nudum pactum; and it is 
urged in support of this claim that the promise of the défendant con- 
tained therein was simply a promise to pay to the libelants additional 
compensation for the précise work they were already under a légal 
obligation to perform by the terms of the prior agreement. It is 
an elementary principle of law that after a contract for the rendi- 
tion of services or for the delivery of property has been completely 
executed by the party who agreed so to do, a promise made by the 
other to pay more for such service or property than the sum fixed by 
the contract performed would be without considération. Clark, 
Cont. p. 192. The promise in that case would be simply a promise 
to make a gift, and could not be enforced. But when a contract 
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remains whoUy or partly executory, and the party who has obli- 
gated himself. to render services or deliver property thereunder re- 
fuses performance unless paid more than he would be entitled to re- 
ceive by the terms of such contract, whether in such case tiie agree- 
ment of the other to pay the increased price demanded in order to 
obtain precisely the same service or property stipulated for in the 
original contract would be without considération is a question upon 
which the courts are not agreed. The foUowing cases may be cited 
as in principle holding that such agreement would be without consid- 
ération : Vanderbilt v. Schreyer, 91 N. Y. 392 ; Ayres v. Railroad 
Co., 52 lowa, 478, 3 N. W. 522 ; Harris v. Carter, 3 El. & Bl. 559 ; 
Frazer v. Hatton, 2 C. B. (N. S.) 512; Conover v. Stillwell, 34 N. J. 
Law, 54; King v. Railway Co., 61 Minn. 483, 63 N. W. 1105; Reyn- 
olds v. Nugent, 25 Ind. 328. The doctrine of thèse cases is ex- 
pressed in the foUowing extract from the opinion of the court in 
Vanderbilt v. Schreyer, 91 N. Y. 392 : 

"PoUock States the rule as foUows: That 'nelther the promise to do a 
thing nor the actual doing of it will be a good considération if it is a thlng 
■which the party is bound to do by the gênerai law, or by a subsisting con- 
tract with the other party.' Pol. Cîont. 161; Crosby v. Wood, 6 N. Y. 369; 
Deacon v. Grldley, 15 0. B. 295. 'Nor is the performance of that which the 
party was under a prevlous valid, légal obligation to do sufflcient consid- 
ération for a contract' 2 Pars. Cont. 437." 

On the other hand, it has been held that when one who has bound 
himself to render services or deliver property under an existing con- 
tract refuses to do so unless paid more than the contract price, the 
parties may enter into a new agreement by which an increased price 
or compensation is to be paid for the same service or property, and 
that in such case the subséquent performance of the contract by the 
promisee is a sufïîcient considération for the new agreement. Mun- 
roe V. Perkins, 9 Pick. 298, 20 Am. Dec. 475; Peck v. Requa, 13 
Gray, 408; Holmes v. Doane, 9 Cush. 135; Rollins v. Marsh, 128 
Mass. 116; Rogers v. Rogers, 139 Mass. 440, i N. E. 122; Lawrence 
V. Davey, 28 Vt. 264; Moore v. Locomotive Works, 14 Mich. 266; 
Goebel v. Linn, 47 Mich. 489, 11 N. W. 284, 41 Am. Rep. 723. In 
my opinion, the cases just cited state the true rule. Upon principle 
it would seem that the parties to a contract hâve a perfect right to 
change or add to its terms for any reason which seems adéquate to 
them, or they may entirely discharge such contract, and substitute 
another in relation to the same subject-matter ; and there is no more 
légal objection to a promise to pay more for future services con- 
tracted for than to an agreement that services shall be other or différ- 
ent from those named in the original contract, with a corresponding 
increase or réduction in the price to be paid therefor. "There need 
be no express waiver of the old contract or of some of its terms, to 
constitute a discharge by substituted agreement. A new contract 
inconsistent with the original impliedly discharges the latter without 
an express provision to that efïect." Clark, Cont. p. 611. "Such a 
substituted agreement prima facie takes the place of the original 
agreement as to everything remaining unperformed." Rogers v. 
Rogers, 139 Mass. 440, i N. E. 122. In the case at bar, if the parties 
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d«ëmedl it for theîr mutual interest so to do, it was compétent for 
them to fenter into the new contract sued on, and when they did this 
th'ere was an implied discharge of the former contract, and the new 
bedàniie the measure of their rights, unless the consent of the défend- 
ant th^reto was obtained by duress; and the facts appearing hère 
do nôtshow that the défendant acted under duress, in making that 
contract. Goebel v. Linn, 47 Mich. 489, 11 N. W. 284, 41 Am. Rep. 
723; Hackley v. Héadley, 45 Mich. 569, 8 N. W. 511. When the 
libelants refused to continue in the performance of the original agree- 
meiit, ihey rendered themselves legally liable for damages for their 
breach of contract, and suit might hâve been brought by the défend- 
ant to recover such damages. But this was not the only right of de- 
fendant. It had the right to enter into a new contract with the Hbel- 
ants for the performance of the same work, if, upon considération of 
ail the circumstances, that was deemed by it the best course to pur- 
su e. The reasons which justify this conclusion are stated with great 
force in Goebel v. Linn, 47 Mich. 489, 11 N. W. 284, 41 Am. Rep. 723. 
The défendants in that case were brewers, and entered into a contract 
with thé Belle Isle Ice Company, by which that company agreed to 
furnish the défendants with ail the ice they might need in their busi- 
ness from Npveçnber, 1879, to January, 1881, at $1.75 per ton, unless 
there should be a scarcity of ice during the season of 1880, in which 
event $2 per ton was to be paid for that season. Ice was furnished 
under that contract until May, 1880, when défendants were notified 
by the ice cdttipany that it would furpish no more ice at the stipulated 
price. Thé défendants wére unable to procure ice elsewhere, and 
Were compelled either to stop brewing, and go out of business, at 
a very great Idss, or enter into a new contract with the ice company, 
by which thëy agreed to pay $3.50 per ton for ice delivered to them. 
The défendants chose the latter course, and gave their notes in pay- 
ment for the ice subsequently delivered to them at the rates fixed in 
the new contract. The action was to recover upon one of thèse 
notes. The défenses were that the note was without considération, 
and, secondly, that it was obtained by duress. In passing upon thèse 
défenses, in vieW of the facts just stated, the court, in its opinion, de- 
livered by Mr. Justice Cooley, after stating that there was no ground 
for the contention that the note was without considération, said : 

"The défense, therefore, Ig not that the considération has falled, but that 
a note for a stim gréa ter than the contract prlce has héen extorted under 
cii::(;um8tance8 amoantlng to duress. It Is to be observed of thèse circum- 
stances that, If we confine our attention to the very time when the arrange- 
metit ^or an Increased prlce was made, the défendants make out a very 
plttuslble case. They had then a very considérable stock of béer on hand, 
and the oase they make Is onè In which they must hâve Ice at any cost, or 
they must f ail In busin^s. If the ice company had the ablUty to perf orm 
their contract, but took advantage of the circumstances to extort a hlgher 
prlce from the iiecëssltles of the défendants, Its conduct was reprehensible, 
and It would perhaps haVe been In the tnterest of good morals If défendants 
had temporarlly sUbmltted to the loss, and brought suit against the Ice com- 
pany, on their contract. No one, disputes that, at their option, they might 
hâve taken that coprse, and that the ice company would hâve been respon- 
Wble for ail dabiagës lègally attributable to the breach of its contract But 
the défendants aid not elect to take that course. They chose, for reasons 
Which they must ti&Ve deemed sufficlént at the time, to submlt to the com' 
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pany's demand, and pay the Increased prlce, rather than rely upon thelr 
strict rights under the existtog contract. What thèse reasons were is not 
explained to us exeept as above shown. It Is obvioua that there mlght be 
reasons that would go beyond the immédiate injury to the business. Sup- 
pose, for example, the défendants had satisfled themselves that the ice Com- 
pany, under the very extraordinary circumstances of the entire fallure of 
the local crop of ice, must be rulned if their existing eontraéts were to be 
Insisted upon, and must be utterly unable to respond in damages. It is plain 
that then, whether they chose to rely upon their contract or not, it would 
hâve been of little or no value to them. Unexpected and extraordinary cir- 
cumstances had rendered the contract worthless, and they must either make 
a new arrangement, or, In insistlng in holding the Ice company to the exist- 
ing contract, they would ruin the Ice company, and thereby at the same time 
ruin themselves. It would be very strange if under such a condition of 
things, the existing contract, which unexpected events had rendered of no 
value, could stand in the way of a new arrangement, and constitute a bar 
to any new contract whleh should provide for a price that would enable both 
parties to save their interests." 

So, in the case at bar, the reason why the défendant did not choose 
to rely upon the original agreement, and bring an action for the dam- 
ages occasioned by its breach, may hâve been, and probably was, 
because of the inability of the libelants to respond in damages. Un- 
der such circumstances it would be strange, indeed, if the law would 
not permit the défendant to waive the damages caused by the libel- 
ants' breach, and enter into the contract sued upon; a contract 
mutually bénéficiai to ail the parties thereto, in that it gave to the 
libelants reasonable compensation for their labor, and enabled the 
défendant to employ to advantage the large capital it had invested in 
its canning and fishing plant. 

3. The contract sued on is that of the défendant. In so finding I 
hâve not overlooked the fact that its gênerai supenntendent, Murray, 
testified that he had no authority to enter into such contract for de- 
fendant. In making this statement it is évident the witness only 
testified to his légal opinion in respect to that matter. He certainly 
did not State any fact upon which to base such a conclusion. The 
power to employ labor at Pyramid Harbor was, I think, incident to 
his authority as gênerai superintendent and manager of the business 
conducted by défendant at that place; but, whether so or not, he 
assumed to act for the défendant in making the contract, and the de- 
fendant obtained, and still retains, the benefit of the services of libel- 
ants under such contract, and is therëfore estopped from disputing 
the authority of Murray to act for it in making the contract under 
considération. 

4. The next question that arises is as to the efifect of the settlement 
made by the défendant with libelants. That there was a controversy 
at that time between the défendant and the libelants as to the amount 
due them is not disputed, and libelants were distinctly informed at 
the time that the sum then paid them by the défendant must be re- 
ceived in full satisfaction of ail claims and demands against it, and the 
receipts signed by them contained a release of ail claims and demands 
held by them against the défendant on account of the matters alleged 
in the présent libel. If this were an action at law, this payment and 
release would, under the circumstances just stated, operate as a satis- 
faction of the claims set forth hi the libel. Croft v. Lumley, £ El. 
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& Bt 648, 6§o; McDaniels V. l^pham, 21 Vt. 222; Donohue v. 
Woodbury,; Cush. 148, 52 Am. Dec. ^^7. And the same resuit 
would foUow if the contract sued on was governed by section 4552 
of the, ReVised Statutes. The Pçntisylvania (D. C.) 98 Fed. 744. 
But it is HÔt. The contract, whilè it provides that libelants shall 
render some services as seamen, is not, strictly speaking, such a con- 
tract as is contemplated by section 4552 of the Revised Statutes. 
That section, as originally enacted, was only intended to relate to 
merchiht'seamën (The Çprnelia M. Kingsland [D. C] 25 Fed. 856) ; 
and I db not think any pf the acts amendatory thereof or supple- 
mental thereto hâve extended its provisions to contracts like that 
set out in the libel. The effect of the release must therefore be 
determined by the rule applied in courts of admiralty when a release 
is relied lipon as a défense to the action. In admiralty a receipt in 
full of ail deqiands, or a release by a seaman on receiving less,than the 
amount actually due him, does not ordinarily constitute a bar to the 
subséquent fecovery of what he was justly entitled to receive. The 
David Pratt, i Ware (495) 509, Fed. Cas. Nb. 3,597 ; Leak v. Isaacson, 
Abb. Adm. 41, Fed. Cas. >Jo. 8,160; The Rajah, i Spr. 199, Fed. Cas. 
No. 11,538; Sàvin v. The Juno, i Woods, 300, Fed. Cas. No. 12,390. 
The principle ûpon which those cases were decided is equally appli- 
cable tô' the présent caise. That principle, broadly stated, is this : 
that courts of admiralty are not bound in the décision of cases before 
them by teçhnical rules, but are governed by enlarged views of equity 
and justice; and as seamen are usually improvident, and often 
ignorant of thejr rights, they are frequently tempted by their necessi- 
ties to take less than is due them. While, as bgfore stated, the 
présent is not, strictly speaking, a suit for the recovery of seamen's 
wages, still there is the same reason for looking behind the releases 
which are relîed upon by défendant in this case as if the action were 
one for the recovery of seamen's wages. The libelants are ignorant 
fishermen, and are as much entitled to the équitable protection of a 
court of admiralty as ordinary seamen, and it would not be in accord- 
ance with equîty to hold that the receipt of less than was due them 
is a bar to the recovery of the full amount they were entitled to re- 
ceive according to the terms of the contract under which they per- 
formed labor for the défendant. 

5. The case 01 George Bàtaillou difîfers from that of the other 
libelants in this: that the évidence shows that he voluntarily aban- 
doned work under the contract, and was paid in full for ail services 
rendered by him ; and there is nothing in the évidence to impeach 
the fàirness of the settléniènt made by the défendant with him. 

A_ decree will be entered in favor of each of the libelants except 
George Bàtaillou fot the sùm of $50, and interest thereon from date 
of filing the libel ùn1:il decree is sàtisfîed, and for costs; and as to 
George Bàtaillou the. decree will be that he take nothing by this 
action. 
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NILES TOOL WORKS 00. v. LOUISVILLE, N. A. & 0. BY. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1902.) 

No. 772. 

RAILROADS— FORKCLOSURK OF MOHTGAGE — PREPBRENTrAL DEBTS. 

A claim for the priée of machinery sold to a mortgagor rallroad Com- 
pany, and used by It In the construction of shops owned by a second 
Company, under a contract by whlcli the mortgagor secured their use by 
lease and also the stoclî of the second company, Is not entitled to priority 
of payment over the mortgage debt in a foreclosure suit as a pref erentlal 
claim, wLere there was no surplus of Ineome f rom the ' receivership, 
no diversion of current ineome was shown, and the shops so built never 
passed under the mortgage, and were not included in the foreclosure 
decree or sale. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 

The appellant, the Nîles Tool Works Company, filed an intervenlng pétition 
in the Consolidated foreclosure action of the Farmers' Loan & Trust Company 
and John H. Barker against the Louisvllle, New Albany & Chicago Railway 
Company (for brevlty called the New Albany Company) et al., for an in- 
debtedness contracted by the last-named company, and claimed by the in- 
tervener to be a preferred claim. On the hearing of the report thereon of 
a spécial master and of the exceptions thereto, the circuit court confirmed 
the report In so far as It recommended that the intervener recover the sum 
of ?3,309.e7, with interest, but disapproved the same in respect of Its al- 
lowance as a preferentlal claim, and decreed accordingly that the claim 
be allowed "as a gênerai claim, without préférence, pari passu with ail other 
claims not entitled to préférence." This appeal Is from the déniai of the 
claim as preferred. The claim Is for three boilers furnlshed by the appellant 
to the New Albany Company, under contract in writing, the last delivery 
upon the contract being made January 15, 1896, but the master flnds that 
they were not ereeted in accordance with the contract until March 7, 1896; 
and the boilers were purchased and used by the New Albany Company in 
the construction of shops at La Fayette, Ind., under an arrangement with 
the La Fayette & Monon Railway Company (hereinafter called the La 
Fayette Company), and under the followlng clrcumstances: The La Fayette 
Company received a subsidy from the township to ald in the construction 
of its proposed short Une of rallroad and shops at La Fayette, and, havlng 
purchased rlght of way and ground for the location of shops eut of such 
subsidy, entered Into contract with the New Albany Company whereby the 
latter company agreed to furnish and eonstruct the road, tracks, and car 
Bhops, and accept in fuU payment therefor the remainder of the subsidy 
and the entlre capital stock of the La Fayette Company, and such contract 
was performed by both parties. The capital stock of the La Fayette Com- 
pany so received by the New Albany Company was hypothecated by the 
latter company to secure a loan, and the title subsequently passed there- 
imder, so that no interest in such stock came to the mortgagee or entered 
into the foreclosure proceeding în controversy. Pursuant to the arrangement 
thus made, the New Albany Company entered into possession and use of the 
Bhops at lift Fayette, with the title remainlng In the La Fayette Company. 
except as to a tract of three acres, and abandoned Its shops theretofore held 
at New Albany, from which machinery was removed to the La Fayette 
shops, but no part of this La Fayette property was included in the mort- 
gage foireelosure or sale. The original action against the New Albany Com- 
pany was a credltors' blll, under whlch the receiver was appointed August 
24, 1896. On November 12, 1896, bills were filed to foreclose several mort- 
gages against the New Albany Company, which were Consolidated under the 
présent title, the receivership was extended accordingly, and final decree of 
112 F.— 36 
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foreelosure was entered therein January 23, 1897, which provided, among 
other matters, that the purchaser at the sale should pay ail receiver's in- 
debtedness and claims whlch should be allowed by the court as "prior in 
lien to the mortgages foreclosed." The sale -was made March 10, 1897, and 
the purchasers organized the Chicago, Indlanapolis & Louisville Kailway 
Company, and entered into possession of the property thus acquired. The 
intervener's pétition was filed May 3, 18&7. 

F. F. Moore, for appellant. 

G. W. Kretzinger, for appellee. 

Before JENKINS, Circuit Judge, and BUNN and SEAMAN, 
District Judges. 

SEAMAN, District Judge, after the foregoing statement, delivered 
the opinion of the court. 

The appellant is an unsecured créditer of the New Albany Com- 
pany, and the sole question involved in this appeal is whether its 
claim is entitled to priority over the interest of the mortgagees which 
was acquired by the pttrchasers under the foreelosure decree and sale. 
The indebtedness was in no sensé incurred by the receiver, and there 
is no showing or claim of surplus income derived during the receiver- 
ship; and while it is contended on behalf of the appellant that unin- 
cumbered assets of the New Albany Company are within the custody 
of the court, which should be administered for the benefit of the claim 
if priority is not allowable, such contention is neither sustainable 
under the facts of record nor raised by the assignment of errors. 
Aside, therefore, from the secondary question whether the indebted- 
ness was incurred within the period of six months preceding the re- 
ceivership in the case, the claim for the purchase price of the boilers 
which were furnished to the mortgagor company cannot be allowed 
priority, and thus displace the mortgage liens, unless the contract 
of purchase and its subject-matter come within the Hmited class of 
expenditures for which such allowance is authorized. The boilers 
so furnished by the appellant entered into the construction by the 
New Albany Company of car shops for the La Fayette Company, at 
La Fayette, Ind., under an arrangement for earning certain municipal 
aid which was offered the latter company, with ownership of the 
property held in the name of the La Fayette Company, but its use by 
the New Albany Company was secured through a long-term lease. 
Under the contract for the érection of the shops and other work the 
La Fayette Company transferred to the New Albany Company the 
amount received as municipal aid, less the portion thereof used in the 
purchase of real estate required for the purpose, together with the 
entire capital stock of the La Fayette Company, and the New Albany 
Company then borrowed the sura of $100,000, and pledged this stock 
as collatéral security for the loan. The record does not show that 
earnings ai thè New Albany Company were either used or promised 
in carrying out this arrangement, but it does show that neither the 
proceedsr of the contract nor the ownership of the shops came to the 
mortgagees of that company, that the La Fayette property was not 
included itl the foreelosure decree or sale, and that any title thereto 
which may hâve been acquired by the new company is derived from 
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other sources. Performance of this contract cannot be classified as 
an operating expense of the New Albany railroad, and the alleged 
fact that a portion of the machinery which entered into the construc- 
tion of the new shops came from the abandoned New Albany shops 
does not establish a case of railroad repairs. 

On the facts thus appearing we are of opinion that no foundation 
exists for priority of the appellant's claim to make it chargeable 
against the purchasers under the foreclosure decree, and that the or- 
der of the circuit court thereupon is sustained by the entire Une of 
authorities. Reversai is sought on the authority of expressions in 
the early case of Fosdick v. Schall, 99 U. S. 235, 252, 25 L. Ed. 339, 
upon which, as remarked in the brief on its behalf, the "appellant 
anchors its faith" ; but the contention ignores the distinctions which 
are there pointed out as grounds for the préférence, and is untenable 
as well under that décision as it clearly is under the uniform line of 
later authorities. In Fosdick v. Schall the doctrine is recognized, 
as fully exemplifîed in the later cases, that the mortgagee of a rail- 
road Company is entitled to the net income only to be applied in pay- 
ment of interest or principal of the mortgage indebtedness ; that 
there is an implied agreement that the current income shall be first 
applied to payment of the necessary operating expenses of the road, 
and an équitable lien thus arises in favor of debts for current ex- 
penses, which will be enforced to displace mortgage liens within rea- 
sonable limitations ; and, as remarked in International Trust Co. v. 
T. B. Townsend Brick & Contracting Co., 37 C. C. A. 396, 405, 95 
Fed. 850, 859, "the doctrine thus stated is the foundation of the 
'diversion' or 'restoration' doctrine applied in the later cases." So 
the rule which was actually applied in Fosdick v. Schall was in con- 
formity with such doctrine, and, while it is true that remarks in the 
opinion indicate that "proper equipment and useful improvements" 
may be chargeable against the gross earnings, the ground for such 
possible exception is thus stated: 

"If, for the convenience of the moment, something is taken from what 
may not Improperly be called the 'current debt fund,' and put Into that which 
belongs to the mortgage créditera, it certalnly Is not inéquitable for the 
court, when asked by the mortgagees to take possession of the future in- 
come and hold It for their benefit, to require as a condition of such order 
that what is due from the earnings to the current debt shall be pald by 
the court from the future current reeeipts before anything derived from that 
source goes to the mortgagees." 99 TT. S. 252, 25 L. Ed. 342. 

This suggestion of contingencies which may enlarge the exception 
in favor of préférences, if consistent with the later décisions, does not 
support the appellant's claim, for the reason that neither of the condi- 
tions so indicated appears in the présent record. Since that opinion, 
however, the rule has become firmly established that indebtedness 
contracted by the mortgagor for improvements which are work of 
original construction, and not mère repairs, cannot displace the mort- 
gage liens, though the mortgaged property is thereby improved. 
Porter v. Steel Co., 120 U. S. 649, 671, 7 Sup. Ct. 741, 30 L,. Ed. 830; 
Wood v. Safe Deposit Co., 128 U. S.' 416, 421, 9 Sup. Ct. 131, 32 E. 
Ed. 472; Railroad Co. v. Hamilton, 134 U. S. 296, 301, 10 Sup. Ct. 
546, 33 É. Ed. 905; Thomas v. Car Co., 149 U. S. 95, m, 13 Sup. Ct. 
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824, 37 L'. Ed. 663. Moreover, the récent cases of Southern Ry. 
Co. V. Carnegie Steel Co., 176 U. S. 257, 20 Sup. Ct. 347, 44 L. Ed. 
458, and Lackawanna Iron & Coal Co. v. Farmers' Loan & Trust 
Co., 176 U. S. 298, 20 Sup. Ct. 363, 44 L. Ed. 475, in which the 
authorities are reviewed, hâve settled the doctrine that préférence 
cannot be allowed, unless "the debt was one fairly to be regarded as 
part of the operating expenses of the railroad, incurred in the ordi- 
nary course of business, and to be met out of the current receipts." 
Applying either rule to the claim in controversy, the préférence was 
rightly denied, and the decree accordingly is affirmed. 



EACHUS V. HARTWBLL et al. 

(Circuit Court. S. D. Califomla. December 30, 1901.) 

JuRiSDiCTiON OP FEDERAI^, Courts— Amount IN CoNTKOVERsY — Suit to Enjoin 

ASSBSSMENT FOK StRe'eT IMFBOVEMENTS. 

In a suit to enjoln the enforcement of an assessment for street Im- 
provements, the amount or value In controversy, for the purpose of deter- 
mlning -whether a fédéral court has jurisdictlon, Is the amount of the 
assessm>ent.i 

In Equity. Suit to enjoin enforcement of assessment for street 
improvements. On motion for preHminary injunction and on de- 
murrer to bill. 

E. Edgar Galbreth, for complainant. 

F. G. Finlayson and John T. Jones, for défendants. 

ROSS, Circuit Judge. The amount of the assessment in question 
in this suit being less than $2,000, the bill must be dismissed for want 
of jurisdiction. U. S. v. Sayward, 160 U. S. 497, 16 Sup. Ct. 371, 40 
L. Ed. 508 ; Fishback v. Telegraph Co., 161 U. S. 100, 16 Sup. Ct. 
506, 40 L. Ed. 630; Transfer Co. v. Pendergrass, 16 C. C. A. 585, 70 
Fed. I ; Wheless v. City of St. Louis (C. C.) 96 Fed. 865. There is 
nothing to the contrary in the case of Woodside v. Ciceroni, 35 C. C. 
A. 177, 93 Fed. I, where it was heM that in a suit to quiet title, or to 
remove a cloud therefrom, it is not the value of the defendant's claim: 
which is the amount of the controversy, but the whole of the real 
estate to which the claim extends. 

Injunction denied, and demurrer sustained, and bill dismissed, at 
complainant's cost. 

1 JUrlsdlctlon of circuit courts as determined by amount in controversy, 
see notes to Auer v. Lombard, 19 0. a A. 75; Shoe Co. v. Roper, 30 O. O. 
A. 459. 
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KILHAM V. WILSON. 

(Circuit Ootirt of Appeals, Elghth Circuit. January 3, 1902.) 

No. 1,499. 

L Phincipal and Agent— Sales— Tbhms—Right to Detbrmine. 

Wtiere real estate agents, for an agreed compensation, undertalse to 
flnd a purchaser satisfactory to tlie owner, he alone bas tlie right to 
détermine the considération for wliich he will sell and the détails goveru- 
Ing tlie payment therefor to him. 

a. Actions — Fokmbr Adjudication — Judg'ment at I.wv— Bar to Suit in Equitt. 
A real estate flrm undertook to flnd a purchaser for defendant's cattle 
ranch for a certain compensation, aud, in addition thereto, ail that he 
Should receive in excess of $225,000. It found a purchaser, who agreed 
to pay $275,000, paying part cash and notes secured by chattel mortgage 
for the balance, the deeds of the real estate being left in escrow until 
full payment. The purchaser defaulted, and défendant recelved, includ- 
ing cash, proceeds of f oreclosure of the mortgage, and value of property 
restored to him, much less than the $225,000. The surviving partner In 
the firm sued défendant to recover the fixed compensation and also 
$50,000 contingent fee, and recovered judgment for the amount of the 
fixed compensation, but was defeated as to the $50,000, the jury flnding 
that défendant had not received any sum in excess of the $225,000. 
E^ld, that such judgment was a bar to an action in equity for account- 
Ing as to such $50,000, or any part thereof, as exceas received by de- 
fendant over the $225,000 for such ranch. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Colorado. 

Thls action was instltuted by William S. Bverett, the surviving partner of 
a flrm consisting of hlmself and one Robinson, and afterwards upon the 
death of Everett was revlved in the name of Fred C. Kllham, admlnistrator 
of his estate, who is the appellant herein, against William J. Wilson, the 
appellee. The purpose was to charge Wilson with a trust in favor of the 
estâtes of Everett and Kobinson as to certain lands, llve stock, and personal 
property deseribed in the bill, and to secure an accounting with respect 
thereto. 

The record shows that in 1883, Wilson being the owner of a certain ranch 
known as the "Clrcle Ranch," located on the Republican river and its 
tributaries in the states of Colorado, Nebraska, and Kansas, employed Everett 
and Robinson to negotiate a sale of the same for him, and agreed to pay 
them as commissions for so doing a certain fixed sum (which was recovered 
in a prior action, and is not hère involved), and, in addition thereto, any 
amount in excess of $225,000 which he might actually receive for the same. 
At the time of maklng the contract of employment, Wilson represented that 
his ranch had 9 miles frontage on the Republican river, runnlug back 15 
miles from the river, and that 3,000 acres of the land were held by him in 
fee simple, and that the books showed that there were about 9,000 head of 
cattle on the ranch. Everett and Robinson entered into negotiations with an 
English syndicate, which resulted, on December 14, 1883, in the exécution of 
a contract between Wilson and the syndicate, acting for and on behalf of 
a corporation to be organized under the English companies act, and known 
as the New United States Oattle Ranch Company, Limited, by which th<; 
syndicate agreed to buy the ranch and equipment for $410,000, payable as 
foUows: $117,400 in fuU-paid stock of the proposed corporation, which waK 
to be glven to certain Englishmen for services as promoters; the remalnlng 
sum, $292,600, to be pald as follows: $63,850 in cash within two months 
after the signing of the contract of sale, and the balance, $228,750 lu two 
equal installments of $114,375, each In one and two years after the final con- 
summation of the sale. Six per cent, of $292,600 was to go to certain other 
promoters of the deal, so that, after deducting the same, there was left the 
sum of $275,000 as the net considération which Wilson agreed to receive, and 
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thls, accordlng to the contract, he was not to reeelve In full nntil the ex- 
piration of two years. The payment of the Installments of $114,375 each ■v/sls 
to be secured by a bond and chattel mortgage upon the Personal property 
and cattle, and also by placlng the deeds conveying the real estate in escrow 
untU final payment should be made. The chattel mortgage was to be subject 
to foreclosure at any tlme after two months after default in payment of 
either one of the two installments. After thls contract was executed, it was 
found that Wilson did not hâve a perfect title to the 3,000 acres of Innd 
which he was to convey in fee simple, and In lieu thereof, by supplemeutal 
agreement of the parties, he executed a bond In the pénal sum of $90,000, 
with surettes, to secure the conveyanee to the Bngllsh company of such land 
on or before July 1, 1884. The proof shows that good title was secured by 
Wilson to the fuU amount of 3,000 acres of land pursuant to the couditlou 
of the bond, and that deeds conveying the same to the English company 
were deposited in escrow, as required by the contract, to be dellvered to 
the Elnglish company upon fnll payment by It of the deferred Installments 
of the purchase price; otherwise to be redelivered to "Wilson. A quitclaim 
deed was executed, conveying to the English company Wilson's interest in 
the 200,000 acres of publie land fenced and used by him as a range or pasture. 
Owing to the uncertainty about the true number of cattle on the ranch and 
to the difficulty of at once rounding them up for manual dellvery, a bond 
in the pénal sum of §200,000, with sureties, was, by agreement, taken from 
Wilson, conditloned for the delivery of at least 6,000 head of cattle by the 
close of the round-up in the year 1885. Thèse things belng done, the EnglisU 
company, on April 21, 1884, executed Its chattel mortgage pursuant to the 
terms of the contract, reeonveying the Personal property, including the 
cattle, to Wilson, as further security for the payment of the deferred in- 
stallments of purchase priée, and on that day took formai possession of the 
ranch. The cash payment was made in time and manuer satisfaetory to 
Wilson. While there Is some little dispute about the delivery of the full 
6,000 head of cattle, Jt is true, we think, that a delivery was made con- 
formably to the requirement of the contract between the parties, and within 
the time flxed by the condition of the bond. The first installment of ?114,375 
matured ApriJ 21, 1885. Of this, only $22,385.09 was paid, and, after waiting 
two months, as required by the provisions of the chattel mortgage, Wilson 
caused the Personal property, including the cattle, to be advertised for sale 
on September 19, 1885. The sale occurred, and ail the Personal property, 
Including the cattle on the ranch, was sold, brlnging a net sum of $101,353.40. 
Title to the 3,000 acres of land conveyed to the English company was, by 
the withdrawal of the deeds placed In escrow, restored to W^Hson. This 
land, accordlng to the proof, we estima te to be of the reasonable value of 
$10,350. 

From the foregoing It appears that Wilson actually received. In cash 
and value of real estate taken back by him for hls ranch and cattle, the 
■total sum of $194,107.49. This sum, less $17,468.75, advanced by Wilson, 
pursuant to a contract for the opération of the ranch, was the full value, 
either In cash or land, or both, which Wilson ever actually received for his 
ranch and cattle. Making the déduction for advances made by Wilson, it 
appears that the actual net sum received by him was $176,638.74. This Is 
considerably less than $225,000, which Wilson was first to reeelve before 
the brokers were entitled to the contingent commission sued for. To over- 
come the effect of this situation, complainant averred in his blll that such 
irregularities attended the sale of the cattle and personal property under the 
chattel mortgage as avoided the sale. He averred particularly that the 
property brought an unreasonably low prIce at the sale; that a large number 
of the cattle were not présent at the place of sale, but were upon the 
ranch, and sold for range delivëfy; and that the purchase of a large part 
of the cattle by one Green, ostenslbly for himself, was really for and on 
behalf of Wilson; and that, inasmuch as Wilson was prohibited by the 
statutes of Colorado from becoming a purchaser at the sale under his own 
chattel mortgage, he w:as chargeable In an accounting as to what he received 
from the sale of his ranch and property with the real value of the property 
«0 Indlrectly acquired by him, It is contended that, when so charged with 
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the rcal value, It wlU appear that he recelved a sum largely In excess of 
$225,000, whleh excess, it Is claimed, belongs to the complainant as com- 
missions due to Bverett and Roblnson, under their contract o( employment 
ïhe blll avers that there were divers modifications of the contract of sale 
as originally made, and among them that, instead «of deliverlng about 9,000 
liead of cattle, — whlch It was stated the books showed to be on the ranch, — 
Wilson flnally agreed and guarantied a manual dellvery of 6,000 only, and 
gave bond, as hereinbefore stated, conditloned for the dellvery of the same 
at some time during the seasons of 1884 and 1885; and that, instead of con- 
veylng 3,000 acres of land In fee simple, as originally agreed, Wilson gave 
bond, as hereinbefore stated, conditloned for securing and depositing In 
escrow deeds conveying the same to the English Company on or before July 
1, 1884; and Instead of conveying 200,000 acres of pasture and range land. 
fenced in, as alleged to be required by the original contract, Wilson executed 
quitclaim deeds conveying that quantity of the publie domain whlch he had 
been using as a range. It is claimed, even if Wilson performed the contract 
as flnally agreed upon, It was such a departure from that originally con- 
templated that It largely contrlbuted to the default of the English Company 
In making payments for the ranch. It is also claimed that Wilson's refusai 
to make certain concessions, or to extend the time of the payment of the 
first installment according to what is claimed to hâve been contemplated 
in the contract of purchase, precipitated the mortgage sale, and that, there- 
fore, the default was unlawfuUy declared, and the sale under the tenns of 
the ehattel mortgage voldable. It is also averred, in substance, that the 
actual value of the property as originally represented by Wilson to be for 
sale was largely in excess of $225,000, and that complainant is entitled to 
an accounting with respect to the actual value of the property as originally 
represented by Wilson. Défendant, by hls answer, admitted the employment 
of Everett and Eobinson as averred; alleged that no misrepresentations were 
made to them, that they knew the facts Constituting the uncertalnty as to 
the number of cattle on the ranch and the character and extent of defend- 
ant's right to the range on the public domain, and knew how the défendant 
intended to acquire title to the 3,000 acres of land which he was to convey 
in fee simple; and that they understood and fully acqulesced in the contract 
as made between the défendant and the English Company on December 14, 
1883, and each and ail of the modifications thereof. Défendant dénies that 
there was any irregularity In the manner of advertising or conductiug the 
sale under the ehattel mortgage, and avers that the same was In ail respects 
regular and lawful. He avers that by the contract as made between 
himself and Everett and Eobinson they were to receive a certain fixed com- 
pensation for their services, and, in addition thereto, any sum ovei' and above 
§225,000 which he might actually receive for hls ranch; that the amount 
actually recelved by hlm in cash directly from the English company from 
the sale of personal property under the ehattel mortgage and in the value 
of lands restored to him by redelivery of the deeds deposited In escrow 
fell far short of $225,000, and, as a resuit thereof, they now had no clalm 
agaînst him. Défendant also filed a plea alleging, in substance, that com- 
plainant is estopped from maintalnlng thls action by a former judgment 
rendered In an action at law instltuted in the circuit court of the United 
States for the district of Colorado, In which Bverett and Robiuson were 
plaintiffs and Wilson was défendant, to recover from Wilson on the identlcal 
cause or causes of action which are now alleged against the défendant in 
the présent blll. The record shows that after issue was .ioined in the action 
at law the same was heard upon the merits, and resulted in a judgment, 
prior to the commencement of this action, in favor of the plaintiff in that 
case, for the sum of $10,000 for the absolute or flxed commissions, and 
nothing for the claim for the contingent compensation whlch is the subject 
of the présent suit. Testlmony was taken on the Issues ralsed by the fore- 
going pleadings, and the case was submitted to the trial court, whlch after- 
wards rendered a decree dismlssing the Mil. The assignment of errors 
cljiallenges the correctness of the court's action In dismlssing the blll, and 
points ont divers particujars, which will be suflaeiently referred to in the 
ogînion. 
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R. T. McNeal (E. T. Wells, on the brief), for appellanf. 
T. M. Patterson (E. F. Richardson and H. N. Hawkins, on the 
brief), for appellee. 

Before SANBORN ànd THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

The bill of complaint in this case is very lengthy, and contains a 
variety and great prolixity of averments; but when analyzed it is 
found to State a cause of action founded on a contract by which the 
défendant agreed to employ the complainant's intestates to make sale 
of a ranch belonging to him, and agreed to pay them (besides a cer- 
tain fixed commission, not now in controversy) a contingent com- 
pensation of whatever they might secure for défendant in excess of 
the sum of $225,000 ; and to assert a claim that they are entitled by 
virtue of their contract to $50,000 as their contingent compensation. 
On account of the fact disclosed by the record that défendant finally 
received cash, notes, and property for his ranch in lieu of money 
exclusively, complainant asserts that défendant is in some manner 
a trustée with respect to the property in question, and, as such, sub- 
ject to équitable jurisdiction for an accounting, to détermine the 
rights and interest of complainant's intestates in and to the same. 
It is contended — and with much reason — that complainant mistook 
his remedy, that complainant's intestates never had any lien on the 
property for their compensation, that défendant never was trustée 
for them, that the record présents no case for an accounting in 
equity, and that complainant's only available action was at law to 
recover for money had and received by défendant to complainant's 
use. It is unnecessary and inadvisable, in the view we take of the 
plea of former adjudication, to express our conclusion on this con- 
tention. The view suggested by the bill, but apparently not vigor- 
ously contended for in argument, that défendant is somehow under 
obligation to complainant by reason of an alleged failure to hâve for 
sale the full number of Cattle and the full extent of range originally 
represented to belong to him, and also by reason of the several mod- 
ifications of the original contract between défendant and the English 
Company, is, in the light of the proof, worthy of no considération. 
The contract of December 14, 1883, fixing, among other things, 
6,000 head of cattle as the minimum number for delivery to the 
purchasing Company, and providing for a bond to secure the manual 
delivery of ail thereof prior to the final round-up in the year 1885, 
superseded ail prior contracts, and complainant's intestates so recog- 
nized it, and agreed that ail obligations of défendant created by any 
former contracts with them were canceled and held for naught. On 
December 15, 1883, they entered into the following agreement with 
défendant, namely : 

"Denver, Oolo., Dec. 15, 1883. 

"Whereas, a certain contract or contracts hâve heretofore been entered 
Into between William J. Wllson, of Denver, Coiorado, of the one part, and 
William S. Bverett and J. M. Robinson, Esqrs., of Chicago, 111., and each of 
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them, of the other part, for the sale of the Clrcle Ranch, horse and cattle, 
belonglng to sald Wilson; and "whereas, a contract has thls day [obviously 
referring to the contract of date December 14, 1883] been executed by the 
sald Wilson, as vendor, and the sald Everett, as ag't and guarantor of the 
sald Wilson, for the sale of sald ranch and cattle to the New U. S. Cattle 
Ranch Company of London, England, and whlch last contract supersedea 
ail other prior contracts in which the names of sald Everett and Robinson 
or either of them appear: Now, therefore, ail contracts, agreements, obliga- 
tions, or other llabilities heretofore entered into, and In whlch the names 
of sald Everett and Robinson, or either of them, appear, are canceled and 
held for naught, and the sald Wilson Is hereby released from same; the 
commissions to sald Everett and Robinson to be $5,000 and a reasonable 
amount above said sum as may be just and falr accordlng to the advantage 
said [and] William S. Everett may prove to be, in havlng parties purchaser 
receive the property sold under and virtue of contract of sale made thls day 
as we may agrée upon. 

"[Signed] William S. Everett 

W. J. Wilson." 

The modifications of the contract made thereafter, consisting of 
substituting a bond, with sureties, conditioned for securing and de- 
positing in escrow deeds conveying 3,000 acres of land in fee simple 
at some time in the future in lieu of immédiate delivery thereof, and 
other modifications in the détails of executing the contract, were 
undoubtedly well known to and acquiesced in by the complainant's 
intestates. Even if they were not, it is difficult for us to perceive 
how they could hâve materially affected the rights of complainant's 
intestates. They were to secure a purchaser for the rancli on terms 
satisfactory to défendant. He alone had the right to détermine the 
considération for which he would sell the same, and also the détails 
governing the payment therefor to him. They were interested solely 
in the surplus he might receive over and above $225,000. 

Having disposed of the foregoing matters, we are now brought to 
what complainant's counsel calls the principal question in the case, 
and one to which their argument is mainly addressed, namely, 
whether défendant so declared a default, so exposed the property for 
sale under the chatte! mortgage, or so indirectly purchased property 
at that sale in violation of the laws of the state of Colorado as to 
avoid the same, and entitle complainant to an accounting, based upon 
what the property sold was really worth, instead of upon what it 
actually brought at the sale. If the sale was vaHd, défendant never 
received the amount of $225,000 for his ranch, and, much less, any 
sum in excess of $225,000, so as to entitle complainant to anything 
for the contingent compensation sued for in this action. A large 
amount of évidence was taken on this issue, but, in the view we take 
of the effect of the action at law and the judgment therein rendered, 
it is unnecessary to enter upon a considération of this évidence. On 
January 28, 1886, Everett and Robinson, in their lifetime, instituted 
their action at law in the circuit court of the United States for the 
district of Colorado against William J. Wilson, the défendant herein. 
They filed a complaint in words and figures as foUows : 

"For a canse of action plalntlffs say that heretofore, to vs^lt, on the first 
day of November, A. D. 1885, defenJant became and was indebted to plaln- 
tlffs In the sum of sixty-five thousand dollars on an account for services 
by plaintifCs performed at the request of défendant at the city of Chicago, 
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In the State of lUlnols, and at the sald district of Colorado, and at iondon, 
England, between the flrst day of June, 1883, and the flrst dây of November, 
A. I>/188!5, In and abont the sale of certain lands and certain hornod cattle 
and other Personal property of défendant; that défendant hath not paid the 
sald sum of money nor any part thereof. Wherefore plalntlfCs demand judg- 
ment against the said défendant for the sum of slxty-ûye thousand dollars 
and thélr Costa." 

In due course of procédure a bill and supplemental bill of particu- 
lars was filed in the case, as foUows : 

"William J. Wllson to William S. Everett and James M. Roblnson, Dr. 
ïo services rendered by the said Everett and Roblnson between June Ist, 
1883, and November Ist, 1885, at your request, In and abont negotlatlng 
a sale for your behalf to the New United States Cattle Ranch Company, 
Limited, of London, England, of the Clrcle Ranch, located on the Republlcan 
river and its tributaries in the states of Colorado, Kansas, and Nebrasba, 
wlth the appurtenances and the cattle and horses which were cm or about 
the 14th day of December, 1883, upon the range belonging to or connected 
wlth the said Clrcle Ranch, and the buildings, dwellings, brandlng irons, 
books, and records of sald Clrcle Ranch, and the saddles, bridles, and harness 
connected wlth or belonging to the sald ranch, two patented horse hayrakes 
then upon the said rancn, and the other cattle or property belonging to or 
connected wlth the said Clrcle Ranch on the 14th day of December, 1883, 
aforesald, and the water rlghts and other rights and privilèges pertalning to 
tbe sald ranch, $65,000. The said services were rendered under an oral 
employment of plaintifiCs by sald Wllson, by which plalntifCs were to receive 
for thelr commissions, In the flrst Instance, flve thousand dollars (S5,O00), 
and ail that. the property should sell for over two hundred and twenty-five 
thousand dollars ($225,000). This employment of the plaintiffs was made 
some tlme la the summer or fall of 1883, and reiterated and renewed in 
Chicago about l'ebruary, 1884. By a subséquent arrangement the défendant 
agreed to pay plaintiffs the further sum of ten thousand dollars ($10,000). 
Plaintiffs' services were rendered and negotiatlons carried on partly by 
letter, partly by telegram, and partly orally through agents of the plaintiffs 
In London, England. The tlme consumed in such correspondence and nego- 
tiatlons It Is Impossible to state. The same took place at intervais between 
the tlme of the flrst employment and the conclusion of the sale in the 
spring of 1884. PlaintifC Everett made one trip from Chicago to Denver, 
in December, 1883, occupylng about two weeks, the purpose of which was 
to confer wlth the défendant, and settle and adjust the terms of an agree- 
ment to be executed by défendant, and to be submitted to the proposed pur- 
chaser. Plalntlff Everett and plaintiffi Roblnson both made another trip to 
Denver In February, 1884, remalning three weeks, or thereabouts. There 
were oral negotiatlons had between plaintiffs and the agents of the pur- 
chaser, both In Chicago and In the state of Colorado. Thèse extended over 
several weeks. The number of hours or days consumed, or the number of 
hours or days consumed in the negotiatlons in London, cannot be stated. 
"[Signed] Wells, Maçon & McNeal, Pl'flfs' Att'ys." 

An answer was filed to their complaint putting in issue tlie plain- 
tiffs' right to recover any commission, either fixed or contingent. 
A trial was duly had, in which plaintiffs asserted a claim for"$i5,ooo 
for commissions alleged to hâve been agreed upon, and, in addition 
thereto, $50,000 as a contingent compensation based on the alleged 
fact that the ranch and property were so sold as to bring défendant 
"that much in excess of $225,000. To sustain their claim to the 
$50,000 contingent compensation, the plaintiiïs asserted and intro- 
duced proof tending to show that the sale under the chattel mortgage 
was void for the same reasons as are urged in the présent case. The 
proof ofïered at that trial is preserved in the record now before us, 
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and it appears upon examination that the entire subject of the chat- 
tel mortgage sale was thoroughly exploitée!. AU the facts relating 
thereto were then comparatively fresh in the minds of the parties, 
and were fully available to the plaintifïs to support their theory. The 
sale occurred in 1885 ; the trial was had in 1887. At that trial the 
plaintifïs contended, among other things, that the true value of ail 
property purchased by one Green, ostensibly for himself, but really 
for the défendant, Wilson, should be ascertained, and charged up 
to Wilson, in order to détermine what he actually received for the 
ranch, and thereby to détermine how much the plaintifïs were en- 
titled to as their contingent compensation. The court charged the 
jury, among other things, to the efïect that on the évidence produced 
there was nothing to impeach the regularity or validity of the sale 
under the chattel mortgage, and, after instructing the jury on the 
issues raised by the pleadings relative to the fiixed commissions, the 
court charged, in effect, that, even if there was an agreement by 
which the plaintifïs were to receive as further compensation any 
sum in excess of $225,000 which défendant might receive from the 
English Company, there could be no further recovery on that ac- 
count, because the évidence showed that no sum in excess of that 
sum had ever been received by Wilson. The jury retired, and 
brought in a verdict in favor of plaintifïs for $10,000, and were dis- 
charged. Subsequently, on the next day, the court, at the request 
of counsel for the plaintifïs in that action, permitted the jury which 
had tried the case and been discharged, to be again brought into 
the box, and permitted plaintifïs' counsel to put the foUowing ques- 
tion to them : "Did you include in your verdict the plaintifïs' claim 
for any excess over the sum of $225,000, denominated in the évidence 
'the surplus profits'?" The former foreman of the jury answered 
the question thus: "Our understanding is that Wilson never re- 
ceived anything in excess of $225,000." Afterwards final judgment 
was duly rendered on the verdict in favor of the plaintifïs and against 
défendant, Wilson, for $10,000. This judgment was reviewed on 
writ of error by the suprême court of the United States in Wilson v. 
Everett, 139 U. S. 616, 11 Sup. Ct. 664, 35 L. Ed. 286, where, on 
page 620, 139 U. S., page 665, 11 Sup. Ct., and page 288, 35 L. Ed., 
the court says : 

"AH the instructions complalned of In thèse assignments of error, except 
the second, jnvolve only the matter of the surplus over .$225,000; and, as 
it clearly appears that that portion of the plaintiffs' clalm was dlsallowed, 
there could hâve been no préjudice to the défendant." 

The judgment below was accordingly affirmed, with 10 per cent, 
damages. 

From the foregoing it clearly appears that the very claim asserted 
in this action was sued for in the action at law, deliberately heard 
on practically the same issues and évidence, and adjudged in favor of 
the défendant. The complainant in the présent action is the repré- 
sentative of Everett and Robinson, who were plaintifïs in the action 
at law, and seeks to assert their rights against the défendant, Wilson, 
vi'ho was the défendant in the action at law. The action at law 
therefore was between the same parties, or their privies, as are now 
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before tlie Court în the présent action; was founded upon the same 
claim or demand which is now asserted, and a final judgment upon 
the merits was rendered thereon. The judgment in that case con- 
stitutes a conclusive estoppel against the prosecution of the présent 
action. By well-settled authority it concludes the parties and their 
privies "net Only as to every matter which was offered and received 
to sustain or defeat the daim or demand, but as to any other admis- 
sible matter which might hâve been offered for that purpose." 
Cromwell v. Sac Co., 94 U. S. 351, 352, 24 L. Ed. 195, 197; Board 
V. Platt, 25 C. C. A. 87, 91, 79 Fed. 567, 571 ; James v. Iron Co., 46 
C. C. A. 476, 496, 107 Fed. 597, 617. It makes no différence that 
the former action was at law and this in equity. Conceding, for the 
présent purposes, that the facts of this case might entitle complain- 
ant to relief in equity, it is undoubtedly true that equity affords only 
a concurrent remedy. The irregularities or fraud claimed to hâve 
vitiated the sale under the chattel mortgage could hâve ail been 
shown, as they were in fact shown, in the action at law. If estab- 
lished, they would hâve entitled plaintiffs in that action to ignore 
the sale which was set up as a barrier to them. Even if an account- 
ing in equity offers a more satisfactory relief than a proceeding at 
law for the same purpose, a suitor cannot subject a défendant to 
the expense and trouble attending the défense of an action at law, 
and, after suffering an adjudication against the right to any account- 
ing, resort to a court of equity to secure the same. Mr. Justice 
Miller, in discussing the subject of estoppel by judgment in the case 
of Miles V. Caldwell, 2 Wall. 35, 39, 17 L. Ed. 755, 757, makes use 
of the following language : 

"The second proposition In respect of whicb complainant asks relief — 
that the mortgage to Carswell and McClellan is fraudaient, made to hinder 
credltors — Is one of the common grounds of equity Jurisdletion. To relieve 
against fraud and set aslde and cancel fraudulent conveyances are amoug 
the ordlnary duties of courts of chancery. Courts of law, however, hâve 
concurrent Jurisdictlon of questions of fraud when properly raised; and 
altbough they cannot cancel or set aslde fraudulent instruments of writing, 
yet, when they are produced in évidence by a party clalmlng any right under 
them, thelr fraudulent character may, under proper clrcumstances, be shown, 
and thelr validlty In the particular case contested." 

In the case of Blanchard v. Brown, 3 Wall. 245, 18 L. Ed. 69, the 
suprême court had occasion to consider the effect of an action in 
ejectment in which the défendant endeavored to impeach the plain- 
tiff's title for fraud, and because the sale, under which plaintiff 
claimed the title, was vitiated by such irregularities as sàcrificed the 
property. The action which was before the suprême court was a 
bill in equity, instituted by the défendant after an unfavorable judg- 
ment in the ejectment suit, to secure title to the same property 
upon équitable terms. The court, in passing upon the case (page 
249, 3 Wall., and page 71, 18 h. Ed.), makes use of the following 
language : 

"He [défendant] chose rather to risk his whole défense In the Impeach- 
nient of Brown's [plalntifif's] title for fraud, and because the sale was vitiated 
by irregularities and the property sacriflced. Havlng falled before the jury, 
he Is estopped from Investigatlng the same matters in another Jurisdletion. 
He walved his right to hâve the questions of fraud Utlgated in the court 
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of chancery when he presented It as a défense to the action at law, and 
the défense was legltimate and proper, for sueh questions of fraud and 
irregularlty as were raised could be disposed of as well at law as In chan- 
cery. * * * In fact, the whole record shows that Blanchard clalms 
équitable relief on substantlally the same grounds and sustalned by the 
same évidence that he relied on to defeat the action of ejectment. The 
décision in Miles v. Caldwell is therefore applicable. In that case, as In 
thls, the question of fraud had been submitted to the Jury, and determined 
against the complalnant; and this court held that he was barred by the 
proceedings In ejectment, and could not raise anew In chancery the same 
questions that were heard at law." 

In the case of Foster v. The Richard Busteed, loo Mass. 409, i 
Am. Rep. 125, the suprême court of that state, in considering the 
efifect of a former judgment as a bar to a later action, says as follows : 

"There Is no essential différence between tUe effiect of a decree in equity 
and of a common-law judgment In thls respect. A bill regularly dismissed 
upon the merlts, where the matter has been passed upon, and the dismissal 
is not without préjudice, is a bar to future proceedings, either in equity or 
at law; and under" similar circumstances a judgment at law is a bar to 
future proceedings In equity." 

To the same efïect are the following cases : Kendall v. Stokes, 3 
How. 87, II L. Ed. 506; Thompson v. Roberts, 24 How. 233, 16 L. 
Ed. 648; Baird v. U. S., 96 U. S. 430, 24 L. Ed. 703; Wilson's Ex'r 
V. Deen, 121 U. S. 525, 7 Sup. Ct. 1004, 30 L. Ed. 980. 

We hâve carefuUy considered the cases relied upon by appellant's 
counsel, and particularly the case of Wiggins Ferry Co. v. Ohio 
& M. R. Co.,_i42 U. S. 396, 12 Sup. Ct. 188, 35 L. Ed. 1055, and fail 
to find anything in them that militâtes against the principles already 
announced. 

It is argued that défendant never brought suit against the English 
company to enforce the collection of the balance of the purchase 
price of the ranch, and therefore that the balance of the uncoUected 
purchase price should hâve been considered in determining how 
much défendant received for the ranch. This argument is answered 
by the suggestion that the English company was organized for the 
sole purpose of buying the ranch in question, and that upon the 
failure of that venture necessarily became insolvent. This may or 
may not be so, but whether the plaintififs in the action at law pre- 
sented every fact working in their favor to establish their demand 
for the contingent compensation claimed by them or not is entirely 
immaterial. See cases supra. They had their day in court for that 
purpose, and it was their duty then and there, if ever, to bring 
forward ail facts available in their behalf. If they failed to do so, 
they cannot now supply their omissions by instituting a new suit for 
the same demand, and subject the défendant to further cost and ex- 
pcnse. 

We may not, in the foregoing opinion, hâve expressly referred to 
each and ail of the points suggested or argued by complainant's 
counsel, but we hâve considered them ail, and find nothing to disturb 
the conclusions hereinbefore reached. 

The decree of the circuit court dismissing the bill is accordingly 
afïirmed. 
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ANGW)-AMEEIGAN PBOVISION CO. v. DAVIS PROVISION 00. et aL 

(Circuit Court, S. D. New York. January 10, 1902.) 

1. Corporations— Tbanspbb of Pkopkutt to Officer — Validity. 

A transactloû by whlnh an offlcer of a solvent corporation indorsed 
Its notes to enable it to borrow money to pay a judgment recovered 
agalnst It by a thlrd party, under an agreement that the corporation 
■would asslgn to hlm a certain chose In action as seeurity, wLere the 
parties acted in good falth, and the money borrowed was used In paylng 
the judgment, cannot be Impeaehed as ultra vires or fraudulent, and the 
agreement Is a sufflelent considération to sustain the subséquent as- 
signment of the diose In action to the Indorser.i 

3, JUDGMENTS— SeT-OfF OF JuDGMBNTS IN EqUITY— RiGHT AS A6AINST ASSIGNEE. 

Pending an action in a court of New ïork by one corporation agalnst 
another, the plaintifC assigned Its cause of action to one of its offlcers, 
pursuant to a previous agreement therefor, which constltuted a valid 
considération; but the action proceeded to judgment, as permitted by 
the statutes of the state, in the name of the original plaintlflC. Subsé- 
quent to such agreement to assign, but prior to the actual assignment, 
the défendant corporation commenced an action agalnst the plaintifC 
corporation in another state, in which it subsequently recovered a judg- 
ment. Helâ, that it could not maintain a suit in equity to liave such 
judgment set ofC agalnst the New York judgment, although the corpora- 
tion plaintifC therein was insolvent, since, under the law of the state, 
its judgment could not be set ofl as agalnst a prior bona flde assignée 
of the adverse judgment, and, if the cause of action on wliicli its judg- 
ment was based was avallable to defeat recovery pro tanto by tbe 
plaintifC in the New York action, It could hâve been pleaded therein 
as a counterclaim, and à fallure to so assert it was a waiver of the 
right 

In Equity. On final hearing. 

The complalnant recovered a judgment agalnst the défendant, the Davis 
Provision Company, in the circuit court of Illinois on the 6th day of January, 
1899, for the sum of $5,(M9. The défendant, the Davis Provision Company, 
recovered a judgment agalnst the complalnant on the 13th day of December, 
1895, In the suprême court of New York, for the sum of ?9,241, which judg- 
ment was subsequently modifled and afflrmed and final judgment was en- 
tered for $9,878 on the 16th day of July, 1900. The cause of action In the 
minois suit might hâve been eounterclaimed in the New York suit and vice 
versa. The complalnant seeks to hâve the flrst of thèse judgments set off, 
pro tanto, agalnst the second. Both of thèse corporations were organized 
under the laws of Illinois. The Davis Provision Company is insolvent, having 
no substantial assets of any kind. The case was before this court upon de- 
murrer to the bill (105 Fed. 536), where it was held that such an action 
might be maintalned. Varions défenses are alleged in the answer, but at the 
argument the only two relied on were as follows: First That by vlrtue of 
an agreement made October 23, 1893, the varions choses in action which cul- 
minated in the judgment of $9,678, were, on the 27th day of May, 1895, for 
a valuable considération, assigned to the défendant Smith M. Weed. Second. 
That the complalnant has l)een guilty 0;f lâches in not setting up the cause 
of action upon which the Illinois judgment was obtalned as a counterclaim 
in the New York action. 

Henry Wilson Bridges, for , complainant. 
Frank E. Smith, for défendants. 

COXE, District Judge. Since the décision on the demurrer the 
question of jurisdiction is no longer an open one in this court. The 

1 Power of offlcers and directors In their Individual capacity to deal with 
corporation, see note to Bensiek v. Thomas, 13 C. C. A. 466. 
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first question now to be decided is whether the Judgment recovered 
in the name of the Davis Provision Company belongs to that Com- 
pany or to the défendant Smith M. Weed. The following facts seem 
to be estabHshed: In December, 1892, the Davis Company gave 
the Angle Company three notes, aggregating $23,546, in settlement 
of its account, which notes were transferred to Fowler Bros., Limit-. 
ed, an EngHsh corporation, having the same interests and being 
identical with the Anglo Company so far as the transactions in con- 
troversy are concerned. In October, 1893, a judgment for about 
$19,000 was recovered against the Davis Company on the notes. In 
order to pay this judgment it was necessary to borrow $13,500 from 
the Plattsburg bank. The bank agreed to loan the money provided 
the défendant Smith M. Weed would indorse the paper, the Davis 
Company to give him as security the claims against the Anglo Com- 
pany and certain stock which turned out to be worthless. The pro- 
ceeds of the discount then made paid the Fowler judgment and 
was, practically, a payment to the Anglo Company. There is still 
owing the bank on account of this loan about $io,oqo on renewal 
notes made or indorsed by the défendant Weed. The loan of $13,- 
500 was negotiated by Henry Davis the président, treasurer and 
gênerai manager of the Davis Company, who, in doing so, was acting 
within the scope of his authority. The court is unable to find any 
proof that the Davis Company was insolvent at the time of this dis- 
count or any direct proof that Weed knew at that time of the claims 
which were soon afterwards included in the Illinois suit. On the 
27th of May, 1895, during the pendency of the action which resulted 
in the $9,678 judgment, the Davis Company transferred, by written 
assignment, the claims in controversy to said Weed. Thereafter 
the action proceeded in the name of the original plaintifï, but this 
is permitted by the Code of Civil Procédure of New York, § 756. 
The court has searched the record in vain for any évidence of fraud- 
ulent or collusive conduct on the part of the défendants in relation 
to the transfer of thèse claims. It is true that the business was in- 
formally and carelessly donc, that the records of the Davis Company 
fail to disclose the transaction, that Weed was vice président of the 
Company at the time and that there is évidence tending to show that 
the Company exercised dominion over the claims after the assign- 
ment to Weed. But ail this is insufïîcient to overthrow the positive 
proof that the assignment and the agreement therefor were in fact 
made. In order to reach a contrary conclusion the court must ar- 
bitrarily reject the uncontradicted testimony of a number of in- 
telligent and unimpeached witnesses. This cannot be done. If the 
transaction were one where a director has taken or concealed the 
property of the company for his own advantage to pay his antécédent 
debts or to prevent it from being reached by the creditors, a very 
différent case would be presented. Hère, on the contrary, the action 
of Weed in procuring $13,500 on his personal crédit and paying it 
into the company's treasury was an act from which he could dérive 
no Personal benefit and which was likely to resuit, as in fact it has 
resulted, in pecuniary loss to him. It was not an act in hostility to 
the company and its interests, or the interests of its creditors, but 
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was for the beneiSt of ail of thèse. It was donc apparently in entire 
good faith to enable the company to pay its debts and continue in 
business. It was not an act in contemplation of insolvency, but to 
prevent insolvency. It was not donc to cheat the creditors, but 
to pay them; certainly there could hâve been no purpose to de- 
fraud the complainant, for the money thus raised was paid directly 
to the complainant. In short, instead of being ultra vires and fraud- 
ulent it was a laudable and necessary act, the neglect of which would 
probably hâve resulted in the immédiate failure of the Davis Com- 
pany, It must, therefore, be held that the assignment of May 27, 
1895, was the fulfillment of the agreement of Gctober 23, 1893, and 
that it was a bona fîde transaction. Barber v. Spencer, 11 Paige, 
517, 518. The judgment recovered in the suprême court of New 
York, December 13, 1895, and affirmed by the court of appeals 
July 16, 1900, thpugh nominally in favor of the Davis Company was, 
therefore, actually in favor of Smith M. Weed against the Anglo 
Company. The séquence of the important events is as foUows : 
Weed's agreement to sign notes for $13,500, with claims as security, 
was October 23, 1893. The Anglo Company's Illinois action was 
commenced November 4, 1893. The Davis Company's New York 
action was commenced June 12, 1894. The written assignment to 
Weed was May 27, 1895. The bill for a receiver of the Davis Com- 
pany, Weed being complainant, was fîled in Illinois May 27, 1895. 
The judgment in the New York suprême court was entered Decem- 
ber 13, 1895. The judgment in Illinois was entered January 6, 1899. 
The affirmance of the New York judgment was July 16, 1900. 

The foregoing facts having been established the question remain- 
ing is whether the prayer of the bill can be granted, namely, that 
the judgment of the Anglo Company of January, 1899, be set off 
against the New York judgment of December, 1895, as affirmed in 
1900. The rule seems to be established in this state that the bona 
fide assignée of a judgment can collect it of the judgment debtor 
notwithstanding the fact that afterwards the latter recovers a judg- 
ment against the assignor. The second judgment cannot be set off 
against the first. The law îs thus stated in Prouty v. Swift, 10 Hun, 
232: 

"As the right to set off Judgments does not accrue untU Judgment has been 
perfected, the bona fide assignment, prevlous to judgment, will eut ote the 
rlght to hâve such Judgment set off against the party In whose favor it wan 
rendered," — citing Perry v. Chêster, 53 N. Y. 242; Mackey v. Maclîey, 43 
Barb. 58; Eoberts v. Carter, 38 N. Y. 107. 

It may be conceded that in October, 1893, when Wood acquired an 
équitable interest in the chose in action against the Anglo Company 
his interest was liable to be defeated by counterclaims properly as- 
serted against the Davis Company. But no such claims were asserted 
although it is admitted that they might hâve been ; had they been, 
Weed would hâve been given an opportunity to investigate and de- 
feat them. Morepver, no such claims are asserted now; they are 
merged in the judgment which did not come into being until 1899 — 
over fÎA-e years after Weed's equities accrued. Lowell v. Lane, 33 
Barb. 29i, and cases cited on page 295. A court of equity will not 
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ordinarily interfère with judgments at law or to enforce a sét-off 
in favor of one who has had an opportunity to plead it as défense 
in an action at law and has voluntarily waived it there. Hendrick- 
son V. Hinckley, 17 How. 443, 15 L. Ed. 123; Manufacturing Co. 
V. Armstrong (C. C.) 34 Fed.94. The fact that the judgment créd- 
iter is insolvent does not alter the rule, in the absence of proof that 
the judgment debtor could not hâve set off his demand in the suit 
in which judgment was recovered against him. Wolcott v. Jones, 
4 A]len, 367. Assuming that Weed took the claims against the 
Anglo Company subject to ail equities existing at the time of the 
transfer it is manifest that if the cause of action in the Illinois case 
was not then available as â çounterclaim or a défense thé rights of 
Weed cannot be afîfected by anything occurring thereafter. In other 
words, the title of Weed cannot be destroyed because the claims as- 
signed to him might havè been defeated, if they had remained in 
the hands of the assigner, by défenses and counterclaims which did 
not arise or become available until after the date of the assignment. 
Hackett v. Connett, 2 Edw. Ch. 73. Either the Anglo Company had 
a défense to the claims held by Weed or it did not. If it did hâve 
such a défense it should hâve asserted it. No case has been cited 
by the complainant or found by the court where a set-ofï has been 
permitted upon such facts as are hère established. 
It foUows that the bill must be dismissed. 



BEOWN V. SOHLEIEH et al. 

(Circuit Court, D. Colorado. December 30, 1901.) 

No. 4,116. 

1. National Banks— Rbcbivehs—Right to Avoid Conthacts. 

The recelver of a national bànk sueceeds to no rights beyond thoae 
which could hâve been enforced by the bank, its stockholders or cred- 
Itors. He Is not entltled to hâve a contract made by the bank, and 
■which has been executed, set aslde on the ground merely that It waa 
ultra vires. 

S. Samk— C0NTBACT8 Ultka Vires. 

The recelver of a national bank cannot attack the validity of a con- 
tract by which the bank leased ground for 99 years for the purpose of 
building thereon, on the ground that it was ultra vires, since the bank 
was authorized to purcliase and hold in fee real estate for certain speci- 
fled purposes, and the question whether it exceeded its powers either in. 
making the lease, or in the érection of the building, is one which can 
only be raised by the government 

8. 8amk— Indebtkdness Crbated by Contract — Leabk. 

A contract by which a national bank leased ground for 99 years, agree- 
Ing to pay a monthly rental therefor, does not create an Indebtedness 
for the full amount of the rental accruing during the term. 

4 Same— Suit by Receiver. 

A national bank leased ground for a term of 99 years, and expended 
over $300,000 In the érection of a building thereon. It occupied a portion 
of the building as a banking houee, and rented the remalnder to tenants. 
By a subséquent contract it surrendered the building to the owner of 
the land, and the lease was canceled. A receiver was afterwards ap- 
polnted for the bank, who brought suit to charge the property with a 
112 F.— 37 
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Hen,;foir)i(3jîE(snioney €33peMed l^the érection o( the building, on the 
groui^d thajt (lie action of the ba,nls; in mafeing tlie lease and In expend- 
lug th'è aiioJQej*i*a8 ultra vires. î^o fraud was shown in tlie transaction, 
and it did iit>t appear that any ôï tlie créditors were such when the 
lea'^e was luadë. Eeld, that the recelTer, under such circumstances, had 
no .greatWi Planta thain the banls, and that the blU stated no grounds for 
rellep ^ , .'^ , ,, ■ 

In Equity; 'On demurrer to bill. 

Thls Is a bill In equlty brought by l^é rèceiver of the People's National 
Bank oï Benveu^against George 0. Schleier and the banli for the purpose of 
foUowlng certain n^oneys expended by th.e;bank In the construction of the 
People'e Bank Building, loeated on the corper of Sixteenth and Lawrence 
streets. The caèe la before the court upon démurrers fijéd by the défendants 
to the bill àt coïnplatnt, The fatrts as dlsclôsed by the' bill may be briefly 
Btated as follows: The défendant the Peoplç's National Bank of Denver, 
Colo.i was Incorporated on the Ist day of August, 1889, under the national 
bankljig act, wlth tSie usual powers of such [Corporations. The capital stock 
ot tlje bànk was $300,000. ' The bank was to do business in the city of 
t)enVer, and the perlod of Its corporate existence under Its charter was 20 
years. In the month of September, 1899, the défendant George G. Schleier 
was the owner In fee simple 'and in possession of lots numbered 1, 2, 3, 
and 4, In block 75, In the Bast division of the clty of i;>enver; said lots 
.beinjg at and near ^e corner ot Lawrence and Sixteenth streets. On the 12th 
ôf Septérûber; 1899, the défendant bank ëntered into a l^Se with the de- 
fendant Schleier for the lots above desoribed for the perlod of 99 yeara 
from the Ist day of Noveitnber, 1890, wlth an option to extend the lease 
for a further perlod of 50 years, atan annual rental of $13,975, to be paid 
in 12 equal monthly Installments. In addition to the payment of rentals, 
the bank agr«ed to remove at its own cost and expense the store rooms and 
buildings located on the ground, and within 18 months from the Ist day of 
Pebruary, 1890, at its own cost and expense, to erèct thereon a good, sub- 
stantlal building, not less than four storles in height, and to cost not lésa 
than $100,000; said building to become at once a part of the realty. The 
bank further agreed to keep the building and . improvements erected on the 
land leased In good order and repalr, at its own cost and expense. On 
the 21st day of September, 1899, tiie l^se was duly recorded in the office 
of the county clerk and recorder of Arapahoe county. Cola, in Book No. 
547, at page 1. The bank èntered intp possession of the promises under the 
lease, and thereàfter remoyed the buildings then upon the ground, and pro- 
ceeded wlth the construction of the nêw btiilding, descjrlbed in the bill as 
thé "Bank Building," at a cost of $305,725.39. The building contained not 
only necessary offices for the use of thé baiik in conductlng Its banking busi- 
ness, but also six store rooms and a number of office rooms, which the bank 
rented to parties not connected with it eithei* as stockhoJders or otherwise. 
The bank building was complêted in Jatoary, 1891, and from that time on, 
antil it ceased to do business, the bank occupled it. The bank coutinued to 
conduct thereln its business as a national banking association, renting a 
gortion of its main or flrst floor to a corporation organized under the laws 
of the State of Colorado, and known as thé People's Savings Bank, and also 
renting the other offices and store rooms in said building, collecting the rents 
therefor. On the 19th day of July, 1893, the bank being unable to pay its 
depositors in due course of business, it was, under and by vlrtue of the pro- 
visions of the national banking aet, placed In the hands of the comptroller 
of the currency. One J. B. Lozear was appolnted recelver thereof, and as 
such recelver took charge of the bank and its afCairs from the 19th day of 
July until the 21st of August, 1893. On that date, the bank havlng agreed 
to make a voluntary assessment of 20 per cent, to restore the Impairment 
of Its share capital, the recelver was dlscharged, and the directors and 
offlcers of the bank took charge and eonducted the business until the ap- 

1 Action by or against recelvers, see note to Plow Works v. Flnks, 28 0. 
C. A. 49. 
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pointment of the recelver hereln. The blll allèges that the affaîrs of the 
défendant bank were very mucb involved, mlxed, and commingled with 
those of the People's Savings BanU, and that by reason thereof the savings 
bank was unable to proceed with Its business, and on the 29th of June, 18&5, 
made a gênerai assignment of ail of its assets and estate to one Fermor 
J. Spencer, who bas ever slnoe been, and still Is, in the possession, control, 
and management of the assets, business, and affairs of the savings bank, and 
that he, as such assignée, on the 20th day of November, 1899, procured a 
judgment agalnst the défendant bank for the sum of ¥*75,825.71, which re- 
mains unpaid. It is alleged that in January, 1807, the défendant bank com- 
menced to take steps looking to a voluntary liquidation and a surrender of 
its charter; that thereafter, and on or about the 27th day of April, 1897, 
the stockhold«rs of the défendant bank published a notice of the bank's 
Intention to go into liquidation and for the présentation of claims, — flxlng 
the 27th day of June, 1897, as the last day on which claims could be pre- 
sented. It is further alleged that on the 26th day of June, 1897, Spencer, as 
assignée of the savings bank, threatened to commence, and did, to the 
extent of serving the summons, commence, an action agalnst the défendant 
national bank, and at the same time served notice of the claims and 
demands of the savings bank agalnst the People's National Bank; that there- 
after, on the 2d of July, Spencer and the People's National Bank entered into 
a contract whereby it was agreed that Spencer should refrain from taking 
any further steps in that suit until the Ist of January, 1898, — the same to 
be without any préjudice to his rights, — and. In considération of the delay 
in flling the complaint in that suit, the défendant bank agreed that It would 
take no further action of any kind or nature to the préjudice of Spencer as 
assignée, by the surrender of Its charter or the disposai of its property. It 
is further alleged that on the 20th of September, 1897, the défendant People's 
National Bank issued a notice and called a spécial meeting of its stockholdera 
for the purpose of considering the proposition to turn over the banking 
house of the bank to George 0, Schleier, the owner of the land upon which 
the building was situated, and thereafter the défendant bank, in violation 
of the sta tûtes of the United States in such case made and provided, and 
contrary to the prlnciples of equlty goveming the distribution and disposi- 
tion of assets in the payment of divldends on dissolution of insolvent cor- 
porations, in considération of being released from the obligation of paying 
the taxes, assessments, and rents then due under the lease, and of the re- 
lease by Schleier of the bank and ail Its stockholders from any and ail 
liability which might thereafter accrue agalnst them, or either of them, 
under and by virtue of the covenants of the lease, conveyed and surrendered 
the premlses covered by the lease, inclnding the Improvements thereon, to 
Schleier, his heirs and assigns; that the lease was thereupon canceled, and 
Schleier entered into possession of the premlses, which he still holds. 

Cranston, Pitkin & Moore, H. M. Orahood, J. H. Brown, and 
■yVatters & Kendall, for complainant. 

K. D. Thompson, Bartels & Blood, and John M. Waldron, for 
défendants. 

RINER, District Judge (after stating the facts). In disposing 
of the case presented by this record, it may be well to briefly con- 
sider at the outset just what relation the receiver bears to this lit- 
igation. While I think it is undoubtedly true, as stated by Mr. 
Justice Miller in Case v. Terrell, ii Wall. 202, 20 L,. Ed. 134, that 
the receiver represents the bank, its stockholders, its creditors, and 
does not in any sensé represent the government, yet it îs not uni- 
versally true that he holds the property subject to the same equities 
as the debtor held it. Many transactions would be binding upon 
the latter which would not be binding upon the receiver. Thus ail 
sales and securities made for the actual purpose of defrauding cred- 



580 112 FEDERAL REPORTER. 

itors are of thîs class. The receiver does not represent the bank 
alone. Hé represents ail the parties in interest. In other words, 
he represents the law whîch takes charge of the property for the 
benefit of ail of the creditors according to their respective mutual 
rights. He is appointed for the very purpose of securing equal 
justice to ail creditors of the bank, and under a law which positively 
forbids préférence. Such an ofïicer, I think (whatever may be the 
rule in case of voluntary assignments), may assert those rights of 
the gênerai creditors which the law itself créâtes, without being 
subject to ail of the disabilities under which the bank would labor 
in combating its private engagements with favored creditors. In 
other words, I am inclined to the view that a receiver, under the 
national banking act, may well oppose any privilège or préférence 
which the law itiself, unaided by a bona fide purchase or judgment, 
would regard as void against the gênerai creditors in a direct con- 
test between them and the parties daiming such préférence, even 
though the bank, on account of some disability arising from its own 
acts of engagements, could not resisf the claim. But in this case 
the défendant Schleier is not charged with any fraud, and it is not 
contended that the receiver represents either dissenting stockhold- 
ers, or creditors of the bank who were creditors at the time of the 
exécution of the lease. The bill is silent on this question, and the 
court must assume that the bank had no creditors at the time the 
lease was made. The receiver, then, represents the creditors, and 
the creditors, only, whose rights accrued subséquent to the exécu- 
tion of the lease, and the expenditure of the money used in the 
construction of the bank building. I think it must be held, there- 
f ore, that they are in no better position to question the validity of 
the transaction complained of than the bank itself. Could the bank 
avoid its obligations under the lease on the sole ground that in the 
exécution of the lease and thé construction of the building it had 
exceeded its charter powers, and therefore its acts were ultra vires? 
The answer to this question dépends on whether there was an abso- 
lute want of power, or whether the acts complained of were merely 
an abuse of a power conferred. The gênerai rule undoubtedly is 
that the powers of a corporation are such, and such only, as are 
conferred by the law under which it is incorporated. The charter 
is the nieasiire of the powers of every corporation, and this rule 
applies to national banks as well as to other corporations, and is 
the test by which every çorporate act is to be tried. It must be un- 
derstood, however, that this rule necessarily concèdes the usual prop- 
osition applicable to every législative act ; that is to say, that what 
is fairly impiied is as niuch granted as if expressly enumerated. The 
national bankitig act expresSly empowers a national banking associa- 
tion to purchase and hold real estatç for certain specified purposes. 
Thus it may purchase and hold such real estate as may be necessary 
fof its immédiate accommodation in the transaction of its, business, 
and this power linquestionably includes the right to take a lease for 
a term of yèars. It cannot be said, therefore, that there was an ab- 
solute want of power in the bank to take a lease for the purpose of 
securing to itself a banking house wherein to transact its business. 
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The most that can be said is that in taking a lease for a term ex- 
tending beyond its corporate franchise it acted in excess of its pow- 
ers. But this question cannot be litigated in this suit. The bank 
is expressly authorized to acquire and hold title to real estate for 
certain purposes and to a certain amount, and the question whether 
or not the particular real estate in controversy hère was acquired 
for the purposes authorized, or in excess of the bank's powers, can 
only be raised by the United States. In Bank v. Matthews, 98 U. S. 
628, 25 L,. Ed. 190, it was held that, evén where a corporation is 
incompétent by its charter to take title to real estate, a conveyance 
to it was not void, but only voidable, and that the sovereign alone 
could object. "It is valid," said the court, "until assailed in a direct 
proceeding instituted for that purpose." And in Silver Lake Bank 
V. North, 4 Johns. Ch. 370, the bank was a Penrisylvania corporation, 
and had taken a mortgage upon real estate in New York ; and the 
défense to a bill to foreclose was that, by the act of incorporation, 
plaintiffs were not authorized to take a mortgage, except to secure 
a debt previously contracted in the course of its dealings, and the 
money in that case was lent after the bond and mortgage were ex- 
ecuted. In disposing of the case, Chancellor Kent said: 

"Perhaps It would be sufficient for this case that the plaintiffs are a duly- 
incorporated body, wlth autliority to contract and take mortgages and judg- 
ments; and, if they should pass the exact Une of thelr power, it would rather 
belong to the government of Pennsylvania to exact a forf eiture of thelr 
charter, than for this court, in this collatéral way, to décide a question of 
misuser by setting aslde a just and bona flde contract" 

The fact that the bank could not personally enjoy the interest 
granted by this lease, after the expiration of its franchise, would 
not hâve the efïect to eut down the estate granted. The bank had 
the power of aliénation, and there is no reason why this lease could 
not be disposed of the same as real estate held in fee, or as any other 
asset of the bank. Express power is conferred upon the bank by 
the terms of the lease to assign and transfer its interest in the lease- 
hold estate. A lease is property, and not a mère évidence of lia- 
bility, and I can see no valid objection to a corporation making a 
lease which runs beyond the term of its corporate existence. Even 
if it be admitted that the lease between the bank and the défendant 
Schleier created an indebtedness in excess of its powers as pre- 
scribed in the national banking act, yet I am inclined to the view 
that the lease must be held valid. The statute doés not in ternis 
déclare void the debt or liability so incurred. "The remedy," said 
the court in the case of Sioux City Terminal Railroad & Warehouse 
Co. V. Trust Co. of North America, 27 C. C. A. 73, 82 Fed. 124, 
"for the violation of this statute, is not the destruction of the con- 
tracts which évidence it, but the ouster and dissolution of the cor- 
poration at the suit of the state. The state alone can complain of 
it, and the debtor cannot usurp its functions." 

Neither do I think that the contention of counsel for the plaintifï 
to the efïect that the aggregate rent urider the lease is to be con- 
sidered as a liability or indebtedness of the bank can be sustained. 
A covenant to pay rent créâtes no debt until it becomes due, and 
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the liability incurrec} by the bank in this lease was merely a monthly 
liabiïity. to ;ï>ay $r,'i 64.58 monthly rent, which would cease upon 
thèhàppienîng of ori.e'pf sevefal contingencies. 

Thè lei^se in th^S' dasé did not requirç the bank to build a $305,000 
builciiè^r Nèkher does the complaint show that the bank, in con- 
structing the building, contracted a dollar of indebtedness ; but, 
evert if the act of'th^bank in çonstructing so large a building was 
ultra vif es,' Mf . Schl'éier could not hâve interf ered with such con- 
struction, ând I do not see upon what theory he can be held liable 
fôf'its'cbst, or a lien declarëd upon the land in favor of the plaintiff. 
Çity of titchfleld y. Bâïloû, 114 Ù. S. 190, S.Sup. Ct. 820, 29 L. Ed. 
132.' ïàe lëàse bëtwèèn. the bank and Mr. Schleier was dated Sep- 
ternbef"r^,,ï889. Thè bank building was completed in January, 1891, 
and thè tuildirig wâs used by the bank frorri that time until Novem- 
ber,/l8'^7, wbén it;;,sufrendéred the building to Mr. Schleier, and 
thié leâse Ayàs cariéeîèd. Thesé contracts hâve àll been fully ex- 
ecùted, àtid carinot no\V' be set asidé, even though they were ultra 
vire^: In 'the case of St. Louis, V. & T. H. R. Co. v. Terre Haute 
&; ï. R. Co., 145 U, S, 393, 12 Sup. Ct.. 953, 36 L. Ed. 748, the court 
saîH : ■'"■/,, / 

"When thê' parties are In pari dellcto, and the contract lias been fully 
executedion thei part of thfer-.plalntifC by the conveyanc© of property or by the 
paymcBQtfOf flaoney» and haS not been repudialed by the défendant, It Is no-w 
eqiiaUy WéU settled that neither a court of law nor a court of equlty -will 
aesjst the plaintice to recover back the property conveyed or money paid 
under tbepoatract" 

Within the rule anridilnced in this case, Mr. Schleier, after he 
turned.over his land to the bank, and after he allowed the bank to 
construGt |its building thereon and remain in possession for seven 
yearSjÇpuW: flot corne into court and obtain possession of his prop- 
erty, or in any way repudiate the lease, even though the bank ad- 
rtiittçd th;at the lease -yvas ultra vires. Neither could the bank, to 
whose rigbts, as we h^ve already seen, the plaintiff succeeds, after 
if had sun^endered the building constructed on the premises leased, 
recover baçk pither ;the building or its value. This proposition is, 
I. think, çonçlupive ofthe case hère. 

^ J^Iany other; interesting questions were raised and discussed at 
the:hfiariîigy;and hâve. ail been carefully considered; but, from the 
views aiready expressed, it becomes unnecessary to notice them sep- 
arately. T^ jdp so wpuld, prolong this mémorandum to an unwar- 
ranted length, sind no useful purpose Would be subserved thereby. 
: Let a decree be entered dismissing the bill at complainant's cost. 



" BïtOWN v. DRAIN, Street Superlntendent, et al. 
(Clrcnlt Court; S. D. Oallfornla. December 30, 1901.) 
Municipal 'bdBPÔRATiONS—ÀssESSMBMT for Stbebt Impeovkmbnts— Cokstito- 

TIONAlilTT OP PROCEÉDiNOS. 

The dàltfornla stteet -work act Of March 18, 1885 (Sfc 1885, p. 147), 
^s amended In 1889 (St. 188S>, p. 157), In 18»1 (St. 1891, p. 461), and In 
1893 (St. 1893, p. 89), whlch, as determinedi by the suprême court of the 
State, govèrns procéedlngs for the maklng of street improrements In the 
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clty of Los Angeles, notwithstânding the conflicting provisions of Itg 
charter, requires the city council, before ordering any ■worli done, to pass 
and hâve published a resolution of intention. It then gives the owners 
of property affected the rlght to file reinonstrances or objections, whlch 
are to be eonsidered by the council, and they are given the fùrther right 
to flle remonstrances against any subséquent action taken in the matter 
by which they may deem themselves aggrieved at any time before the 
Issuanee of the assessment roll. It Is then provided that, after the assees- 
ment has been made and the warrant issued, any person interested may 
appeal to the council, which is given power to "conflrm, amend, set aside, 
alter, modify or correct" the assessment made by the superintendent of 
streets, and to require the issuanee of a new warrant in its discrétion. 
The council is also given power to direct that the whole or any part of 
the cost of an improvement be paid out of the treasury of the munic- 
Ipality, and the exercise of such power is not limited to any parti cular 
stage of the proceedlngs. JUeia, that such provisions afford to a prop- 
erty owner an ample remedy for the correction of an erroneous or ex- 
cessive assessment, and that, having failed to appeal from the assess- 
ment made, he cannot Invoke the aid of a court of equity to set the same 
aside on the ground that It exeeeded the beneflts accrulng to his prop- 
erty, and is in violation of his constitutional rights. 

In Equity. On application for prelîrainary injunction and de- 
murrer to bill. 

Chas. L. Batcheller, for complainant. 

W. F. Haas, F. G. Finlayson, W. Rodmàn, L. R. Garrett, and 
W. B. Mathews, for défendants., 

ROSS, Circuit Judge. The time now at the disposai of the court 
does not admit of an extended opinion in this case, nor, indeed, 
anything more than a mère outline of the grounds upon which 
its judgment rests. The suit is one in equity by a citizen of the state 
of Ohio against the street superintendent of the city of l,os Angeles, 
its treasurer, a contractor who did certain street work complained 
of, and his assignée. The object of the suit is tô obtain a decree 
quieting the complainant's title to certain , lands against certain 
street assessments levied to pay for the work complained of, and 
also to restrain the treasurer of the city from issuing certain bonds 
to represent the assessments. The work in question was the im- 
provement of Stanley avenue, in Los Angeles city, fronting on which 
were the two parcels of the complainant's land, one known as block 
I of the South Park tract, of the alleged value of more than $5,000, 
the assessment on which for the imptovements in question was 
the sum of $2,633.88, and the other as block 2 of the same tract, 
of the alleged value of more than $10,000, ùpon which the assess- 
ment was $2,559.93. The proceedings in question were had and 
taken under the provisions of an act of the législature of California 
approved March 18, 1885, commonly known as the "Vrooman Act," 
and entitled "An act to provide for work upon streets, lanes, alleys, 
courts, places and sidewalks, and for the construction of sewers 
within municipalities" (St. 1885, p. 147), as amended in 1889 (St. 
1889, p. 157), in 1891 (St. 1891, p. 461), and in 1803 (St. 1893, p. 89), 
under which law, unless otherwise directed by the city council, as- 
sessments for such work were required to be made in accordance 
with what is known as the "front-foot rulë." The council not hav- 
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ing otherwisq, ordered, that plan obtained in this instance; and the 
original bill.it> the case proceeded upon the theory that that rule 
had been unqualifiedly condemned as contrary to the constitution 
of the lifjljiîtea States in the case bf Village of Norwood v. Baker, 
172 U. 8/269, 19 Sup. Ct. 187,' 43 L< Ed. 443. But since the déci- 
sions of tfeç suprême court in Érench v. Paving Co., 181 U. S. 324, 
21 Sup.;Ct. 625, 45 L. Ed. 879, Wight v. Davidson, 181 U. S. 371, 
21 Sup. Ct. 616, 45 L. Ed. poo, and similar décisions decided at 
the sàme time and repofted in the same volume, it has been con- 
ceded by complainant's counsel that assessments for street improve- 
ments rnade in accordance with the front-foot rule are not neces- 
sarily irtvalîd; but he still insists that the assessments hère in ques- 
tion 9.rç VQid on varipu? groUndS, among which is the alleged fact 
set up in fij^ gimended bill, which he asks leave to file, to the efïect 
■that theiwrork complained of did not, nor will it, benefit his block 
I to an amount equal to its assessment of $2,633.88, nor to any 
amount exëfeèdîng the.sum of $1,000, nor did it benefit nor will it 
benefit his block 2 to an amount equal to its assessment of $2,559.93, 
nor to any amouflt exceeding $1,000, which two amounts, of $1,000 
each, it is alleged in the amended bill sought to be filed, the com- 
plainant oflfered to pay the contractor and his assignée, "expressly 
denying,.:however, andi expressly without admitting, the validity 
of said assessment against plainliiff's said property, which tender 
and oflfer was not accepted by said défendants, or either of them, 
but was in f^çt refused. by said défendants, and both of them ; but 
neverthelesis this plaititiff has ever since been ready and willing, 
and now is féady àrid ■yv^illing, to pay the same to said défendants, 
or eithér bf thém." It is insisted on the part of the complainant 
that to ènfîçitCe ah assessment against his property in an amount 
in excess bf what he allèges, and claims the right to prove, was 
the benëfii dérived by t)ie improvement, — especially in view of the 
allégation thât the çity' couriciï made no inquiry into the question 
of beiiefits,— ^ntitles hîm to a decree annulling the proceedings, 
as beihg contfàry to the provisions pf the constitution of the United 
States, It is further çontended on the part of the complainant that 
the proceedings in question weré improperly had under the provi- 
sions bf the ço-c^lled \''rooman act and, its amendments, and should 
hâve bçen cohd;ucted pursuànt to the provisions of the city charter 
'adopted Jantiàry ^i, 1889 (St. 1889, p. 456). It is also çontended 
that, even if the. proceedings in question were governed by the 
Vrboman apt jind îts amendments, still there were such defects in 
them as entitlétbe çoniplainant to the decree sought. 

In the late ca?ë bf Bàri'az y. Smith, 65 Pac. 309, the suprême court 
bf Califbrnia, hëld -that thé act, of March 18, 1885, being a gênerai 
law, was ytiàfifeçtè^ by those provisions of the Los Angeles city 
charter oî iSSg rèlàtîhg to iniprovement of streets which conflicted 
^herewith, siriéè the constitution pf the state at that time authorized 
the formatioiS;'©! such mtijiicipal charters as would be consistent 
with the constitution ah^ '■vvith the laws of the state, and that where 
the provisiojnà of ^ city 'ctarter were in conflict with a gênerai law, 
and thereforê void wheri adopted, the subséquent amendment in 
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1896 to section 6, art. 11, of the constitution of the state, which so 
changed it that the charter provisions would hâve been harmonious 
therewith, did net operate to give life to such provisions. It must 
be hère held, therefore, that the act of March 18, 1885, as amended, 
is the law governing the proceedings called in question by the bill 
in the présent case. The remedy of one who considers himself 
unfairly assessed is to apply for redress to the statutory tribunal, 
if one is provided with the power to review. In ail collatéral pro- 
ceedings the benefits assessed are conclusively presumed to be re- 
ceived, and the assessment is not open to révisai or review. Cooley, 
Tax'n (2d Ed.) p. 662. 

Turning to the Vrooman act and its amendments, it is seen that 
the city council is by section 2 empowered to order donc work of 
the character of that hère involved, and by section 3 is required, 
before making the order, to pass a resolution of intention so to do, 
describing the work, which resolution shall be pubHshed and posted 
in the manner prescribed in the act. The street superintendent is 
then required to publish and post in the prescribed way notice of 
the work, stating therein the fact of the passage of the resolution, 
its date, and, briefly, the work or improvement proposed, and re- 
ferring to the resolution for further particulars. There is then given 
by the statute to the owners of a majority of the frontage of the 
property fronting on the proposed work, where t.he same is for one 
block or more, the right to make writteh objection thereto within 
ten days after the expiration of the time of the publication and post- 
ing of the notice, which objection is required to be delivered to the 
clerk of the council, who is required to indorse thereon the da};e 
of its receipt by him, which objection so delivered and indorsed is 
declared to be a bar for six months to any further proceedings in 
relation to the doing of the work, unless the owners of the majority 
of the frontage shall meanwhile pétition for the same to be done. 
The owners of lots or lands liable to the assessment,, who, after the 
fîrst publication of the resolution of intention to do the work, may 
îeel aggrieved, or who may hâve objections to any of the subsé- 
quent proceedings of the council in relation to the perforinance 
of the work mentioned in the notice of intention, may at any time 
before the issuance of the assessment roll file with the clerk a péti- 
tion of remonstrance, wherein they shall state in what respect they 
may feel aggrieved, or the proceedings to which they object, which 
pétition of remonstrance is by the statute required to be passed upon 
l)y the council, and its décision thereon is declared to be final, and 
conclusive. Certain exceptions to the foregoing provisions are stat- 
ed, but are not necessary to be mentioned, and it is then provided 
that : 

"At the expiration of ten days after the expiration of the time of said 
publication of said street superintendent and at thç expiration of flfteen days 
after the advertising and posting, as aforesftid, of any resolution of Inteiition, 
If no -written objection to worli therein déscrlbed has b^en delivered, as afore- 
said, by the owners of a majority of the property li^blçto be assessed for 
the expense of said work or improvement, or if said protest be disallowed, 
the city council shall be deemed to hâve aequired juri^diction to ordçr any 
ot the work to be done or improvement to be madé which is authorized by 
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tWs act; whlch ordCT, when made, shall bç published for two days, the same 
à8'pt^*«aM<b^•thè■^ubl■loatlbiil:b^the résolution of intention. Before pass- 
ingranyiiBMiluaonf ft)rj;!Èhè;COB»tructlon of said Improyements, plans and 
speciflc^fiongrflind paï^fuj' esjimatea of ttie costs and expenses thereof sliall 
bfi f^rni^eil to said cîty çoyncll, if required by it, by tlie city engineer o( 
sàlâ city.' * • ♦ WherieTer.the contemplated work of improvement, in tlie 
opiiiibii of thë.city èouncll,' îs oiPm()re than local or ordinary public beneflt, 
6t ■wliéiie-v:«r, iaccording to; eatimate to be.fumished by the city engineer, the 
total ;^1jlmai^ eosts aiw^ ^Jj-pensi^; thereof would exceed one-half the total 
assi^seû... ya^^e of the lots ànd ïanàs assessed, if assessed upon the lots or 
land ffoatog upôJi said.prOposea work or improrement, according to the 
val-uatlQii fisfed by the last asSèssmtent roll whereon It was assessed for taxes 
for municipal pUQJoses, and alloiwing a reasonable depth from such frontage 
for lots or lands ass^sed in bulk, the city council may make the expense 
of suçh ■çork or Improvetnent chargeable upon a district, which the sald 
elty çotiiî^iï sKàll in Its jfêSoltltïon Of intention déclare to be the district 
benefliteà' by said work or*iikildVeiiient, and to be assessed to pay the costs 
and expeflsés thereof.*' d ' . 

^ Proyisîoii :îs thèn madé:'f6t the making, hearing, and détermina- 
tion of otijfectionis in thàt eyêht on the part of those included within 
such d'esigitlafed district.. Iti th^ présent instance no such district 
#às estâblished,-and tlibse provisions of the statute are therefore in- 
applfcalblé. Séaied' proposais' or bids for doing the work ordered 
are thén:prôvîded for, upoii; notice to be given as prescribed, re- 
ferring tb' the' specifiçatiO|iis on file, with the power in the council 
tb rejeçt; àny^ ândall bids, and also providing that, in case of the 
awardfAg' of 'sïiçh .cbntrâct, Jh^^^^ shall be posted and pub- 

lished', as' d,ës%hâted w^^^^^ days of the first posting and pub- 

lication df^-WhiCh hôticél' Or àw the owners of three-fourths of the 
ftOptagë 'ûpiî^n'thé stre^^^ work is to be donc may elect 

to do the .'wbft' tWmselyès ât the price at which it shall hâve been 
awarded;Jli âefâult bf Ivhich, or if, after undertaking to do the work, 
such o\VÎiëfe'^hall fa.il "tb "Commence it within 15 days after the first 
posting' firid' fiublicat'ïon of the awârd, and to prosecute the same 
with diîi^ence to complètiori, it is. made the duty of the superintend- 
eht bf strëëts' to enter itito a contract with the original bidder to 
whom tîi^efcbntrkct was' ià^arded, and.at the priées specified in his 
bid. By 'seçtibn'7 of the ftct it is, among other things, provided that : 

"The , jexpMses incurred f9r any work authorized by this act (which ex- 
pense shajl nptindude th^ -post of any work done in such portions of any 
istreet às'iâ rëqiiiféd bV laW to be kept In order or repalr by any person or 
Company iiavlhg tailrdad tbâteks there6ni nor include work which shall bave 
beeh dcclafédi.ln.'thê resoWtion of intention to be assessed on a district ben- 
eflted) sh^lJ^>e.afS;esse4 upon, the lots and lands frontlng thereon, except as 
Uereinaf ter sifeciflcftlly provided; eaeh lot or portion of a lot being separate- 
ly îAsâsed, in prop'oirtlOii to the frontage, at a rate per front foot sufflclent 
to eover the total expeuse of the work." 

By section" 8 it is provided that : 

"After the epntractor of any street work has fulfilled hIs contract to the 
satisfactio|i'j o|' tire .Street siipërlntéildent of said city, or city council on ap- 
peal; the sriteiét 'à^erintehdént shall màkë an assessment to cover the sum 
dÔë foi" iifl''^ot'lç^rformed,ih4'^P^<^l^^ ^^^^ contract (ineluding any in- 
ciiîéiitaf 'tespëÈSféslflih, cdntpifiiil^ with the provisions of the precedlng sec- 
tipîl'Ç^orâmé/tp thé charàCter of the work done; or, if any direction and 
dècïàïoa W ^eti ;'t)y' said coUntll on appeal, then in conformity with such 
direction ând dfefcfsloi^ which assessment shall briefly refer to the contract, 
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the work contracted for and performcd, and shall show the amount to be 
pald therefor, together wîth any incidental expenses, the rate per flront foot 
assessed, if the assessment be made per front foot, the amount of eacb 
assessment, the name o£ the owner of each lot, or portion of a lot (if known 
to the superintendent) ; if unknown, the word 'unknown' shall be written op- 
posite the number of the lot, and the amount assessed thereon, the nnmber 
of each lot or portion or portions of a lot assessed, and shall hâve attaehed 
thereto a diagram exhibiting each street or street crossing, lane, alley, place, 
or court on which any work bas been done, and showlng the relative location 
of each district, lot, or portion of lot to the work done, numbered to corres- 
pond with the numbers In the assessments, and showing the number of feet 
fronting, or number of lots assessed, for sâid work cofltracted for and per- 
formed." 

Section ii of the act is as foUows: 

"The owners, -whether named in the assessment or not, the contraotor, or 
his assigns, and ail other persons directly interested in any work provided 
for in this act, or in the assessment, feeling aggrieved by any act or déter- 
mination of the superintendent of streets in relation thereto, or who clalm 
that the work bas not been performed aecording to the contract in a good 
and substantial manner, or having or making any objection to the correct- 
ness or legality of the assessment or other act, détermination, or proceed- 
ings of the superintendent of streets, shall, within thirty days aftor the 
date of the warrant, appeal to the city council, as provided in this section, 
by briefly stating their objections in writing, and flling the same with the 
clerk of said city counciî. Notice of the time and place of the hearing, 
briefly referring to the work contracted to be done, or other subject of ap- 
peal, and to the aets, déterminations, or proceedings objected to or com- 
plained of, shall be published for five days. Upon such appeal, the said 
city eouncil may remedy and correct any error or informality In the proceed- 
ings, and revise and correct any of the acts or déterminations of the super- 
intendent of streets relative to said woirk;, may cônflrm, amend, set aside, 
alter, modify, or correct the assessment In such manner as to them shall 
seem just, and require the work to be completed aecording to thé direttions 
of the city council; and may instruct and direct the superintendent of 
streets to correct the warrant, assessment, or diagram In any partleulàr, or 
to make and issue a new warrant, assessment, and diagram, to conforta to 
the décisions of said city council in relation thereto, at their option. AU 
the décisions and déterminations of Said city council, upon notice and hear- 
ing as aforesaid, shall be final and conclusive upon aU persons entltled to 
appeal under the provisions of this section, as to àll érrors, Informalities, 
and irregularlties which said city council might hâve remedied and avoided; 
and no assessment shall b« held invalld, except upon appeal to the city 
council, as provided in this section, for any error, Infofmality, or other de- 
fect in any of the proceedings prior to the assessment, or in the assessment 
itself, where notice of the intention of the city council to order the work 
to be done, for which the assessment is made, has becn actually published 
in any designated newspaper of said city for the length of time prescribed 
by law, before the passage of the resolution ordering the work to be done." 

Section 9 déclares that to the assessments made by the superin- 
tendent of streets shall be attaehed a warrant in a prescribed form, 
which shall be signed by the superintendent and countersigned by 
the mayor of the city, and that such warrant, assessment, and dia- 
gram, together with the certificate of the city engineer, shall be 
recorded in the office of the superintendent of streets, and that 
when so recorded the several amounts assessed shall be a lieu upon 
the lands, lots, or portions of lots assessed, respectiyely, for the 
period of two years from the date of the recording, unless sooner 
discharged, and that frpm and after the date of sùch recordation al! 
persons mentioned in section 11 shall be deemed to hâve notice of 
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,the contents, pf „t]^^ recprd thereof. Section 9 then déclares that 
after tlie warrant, àssessment, diagram, and certificate are recorded, 
the same shall be delivered to the contracter, or his agents or as- 
si'glls, ;6n demand, 'but not until after the payment to the superin- 
ten'di^rtt of streets of the incidental expenses not previously paid by 
the contracter, or his assigns, and that by virtue of the warrant the 
contracter, or his agent or assigns, shall be authorized to demand 
and receive the amount of the several assessments made to cover 
the sum due for the, work specified in the contract and assessment. 
By section 12 it is provided that; 

"At any tlme after the period of thirty-five days from the day of the date 
of the warrants, as herein provided; or if any appeal Is taken to the city 
councll, as is provided in section eleven of this act, at any tlme after five 
days from thè décision ot' sald couneil, or after the retum of the warrant 
or assessment, after the same inay hâve bèen corrected, altered, or modifled, 
as provided In sald section eleven (but not Icss than thirty-flve days from 
the date of the work), tlie contractor or his assignée may sue, in his own 
nazxie, the owner of th» land, lots, or portions of lots, assessed on the day 
of thé date of the reè6rdlng of the warrant, assessment, and diagram, or 
any day thereafter during the continuance of the lien ot said assessment, 
and reeover the amount of any assessment remaining unpaid, with interest 
thereon àt the rate of ten per cent, per annum until paid," with varlous other 
provisions In respect to such sults not necessary to be mentioned. 

By an act of the ètate approved February 27, 1893, entitled "An act 
to provid|2 a System of street improvement bonds to represent certain 
assessm^ts for the cost of street work and improvement within 
municipaEtieSj and also for the payment of such bonds" (St. 1893, 
p. 33), itwas provided, in section 2, that : 

"WhiÇR6T)Çaf the clty coiWCil of any munlclpality In this state shall find, 
•upon €6îtiinftt§e of the clty; engineer, that the cost of any proposed work or 
improf ^piest àuthprized fty sald street, work act will be greater than one 
doljar iPet) fîçont foot .^Ipng eaçh Une pf the street so proposed to be im- 
iprove^i iççludlng the co^t <>f j intersectio» work assessable upon said frontage, 
it sha-Ui^âv^ thp powerjiliiita discrétion, ,to détermine that sériai bonds shall 
beiissnesd.to-rppresent the cost of ^aid ■wprkor improvement in the manner 
and form, l>^reins.ft§r provided. uSaldiiçerial bonds shall extend over a period 
aottoiexoeie^iîen jre^r^froifl'tlieir date, and an even aunual proportion of 
:thepiri^lcjJ^à^rSUIp;, thereof shall be payable!, by coiipon, on the second day of 
.ifanuaryi evçrj^ year, *ft«: tfelrdate, until the whole is paid, and the interest 
sha)i be j>ayalblêi sj^pii-^anfiuany/; by couponj on the second days of January 
and Julsf, iresggetifW* of eapji year, at the rate of not to exceed ten per cent, 
p^ aniiim, op,|aJJs}ims unpfiid,' until the whol© of said principal and interest 
are jp^-id! S^ld bonds andiln-terest thereon shall be paid at the office of the 
■cjty 1reasiirèîr;Of paid municipality,' whQ)Shall keep a fund designated by the 
namé of sàld bonds, Into which he shall receive ail sums paid him for the 
iirineipal of; fiaid' bnJHds and thé interest thèreon, and from which he shall 
disburse such^sums, upon the. présentation of said coupons; and under no 
Circumstançes sh$U s^ld ^nds px tti« interest thereon be paid out of any 
other, fund. Sàld clty ti-e^surer sh'^lj Ij6ep a register in his office, which shall 
Show the serièéi.Huîhber, date, amount, rât0 of interest, payée, and indorsees 
of- each bond, aildithé, niimber and amOunt oï each coupon of principal or 
interest paid, hy jhljn, and ishall cancel and file each coupon so paid." 

By the act last mentioned the fprm pf the bond was prescribed, 
and it Was ,âisb declared, t|iati when the xouncil shall détermine that 
bonds shàll beis^ued ji'orfepresent the expenses of any proposed 
street wotk'or împfrpvenïeïit, it sliall so déclare in the resolution of 
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intention to do the work, and shall specify the rate of interest which 
the bonds shall bear, and that a like description of the bonds shall 
be inserted in the resolution ordering the work, in the resolution of 
award of the contract, and in ail notices of the proceedings required 
by the act to be posted or pubhshed, and also that a notice that a 
bond will issue to represent each assessment of $50 or more remain- 
ing unpaid for 30 days after the date of the warrant, or 5 days after 
the décision of the council upon an appeal, and describing the bonds, 
shall be included in the warrant provided for in section 9 of the 
Street work act. By section 4 of the act of February 27, 1893, it is 
provided that after the expiration of 30 days from the date of the 
warrant, or, if an appeal be taken to the city council as provided in 
section 1 1 of the street work act, then 5 days after the final décision 
of the council, and after the street superintendent shall hâve recorded 
the return as provided in section 10 of that act, he shall make and 
certify to the city treasurer a complète list of ail assessments unpaid 
which amount to $50 or over upon any assessment or diagram num- 
ber, and that the treasurer shall thereupon make out, sign, and issue 
to the contractor, or his assigns, payée of the warrant and assess- 
ment, a separate bond representing upon each lot or parcel of" land 
upon the list the total amount of assessments against the same as 
thereon shown. By section 4 of the act of February 27, 1893, it is 
also provided that if any person, or his authorized agent, shall, at 
any time before the issuance of the bond for the assessment upon his 
lot or parcel of land, présent to the city treasurer his afïidavit, made 
before a compétent officer, that he is the owner of a lot or parcel of 
land in the list, accompanied by the certificate of a searcher of rec- 
ords that he is such owner of record, and with such afïidavit and 
certificate such person notifies the treasurer, in writing, that he de- 
sires no bond to be issued for the assessment upon his lot or parcel 
of land, then no such bond shall be issued therefor, and the payée of 
the warrant, or his assigns, shall retain his right for enforcing col- 
lection as if his lot or parcel of land had not been so listed by the 
street superintendent. 

In respect to taxes and assessments the rule is that a law authoriz- 
ing the imposition of a tax or assessment upon property according 
to its value, or to benefîts received, does not infringe that provision 
of the fourteenth amendment to the constitution of the United States 
which déclares that no state shall deprive any person of property 
without due process of law, if the owner has an opportunity to ques- 
tion the validity or the amount of it either before that amount is de- 
termined, or in subséquent proceedings for its collection. Winona 
& St. P. Land Co. v. Minnesota, 159 U. S. 526, 537, 16 Sup. Ct. 83, 
40 L. Ed. 247, and cases there cited. By the amendment to the bill 
sought to be filed it is alleged, in efïect, that the work complained of 
did not, nor will it, benefit either of the complainant's blocks in an 
amount exceeding $1,000, whereas the assessment on one was 
$2,633.88, and on the other $2,559.93. If that be so, the complainant 
was provided by the statute in question an opportunity to show the 
fact to the city council, which was thereby empowered to correct 
that or any other grievance of the complainant found to exist; for 



590 112 FEDERAL EEPORTKR. 

by section 3 of the act, as amended, every owner of a lot or tract of 
kndliable to be assessed for the improvement, whd, after the first 
publication of the resolution of intention to do the work, shall feel 
aggrieved, or who should hâve objections to any of the subséquent 
proceedings of the council in relation to the performance of the work 
mentioned in the notice of intention, was authorized to file with the 
clerk a pétition of remonstrance, wherein he was required to state 
in what respect he should feel aggrieved, or the proceedings to which 
he objected. Such pétition was authorized to be filed at any time 
after the publication of the notice of intention to do the work, and 
before the issuance of the assessment; and the council was by the 
statute required to pass upon the remonstrance, and its décision in 
respect to the matter was thereby madé final and conclusive. The 
power thus conferred by the statute upon the council included not 
only the power to correct any and every error committed as against 
the complaining lot or land owner, but the power to stop and abandon 
the proceedings, if such action should be deemed necessary for the 
proper protection of the rights of the Complaining party. In Warren 
V. Chandos, 115 Cal. 382, 387, 47 Pac. 132, 134, the suprême court of 
the State* in speaking of a street law of the city of San Francisco, 
said: 

"The board of supervlsors Is the législative body of the clty, and is vested 
wIth a supervlsory power over ail improvements of streets and contraets 
therefor; and, in the exercise of its législative discrétion and considération 
for the public welf are, it may at any time resclnd a préviens order for the 
improvernent of a street, or order the street to be vacated, or its grade or 
width to bé changed. The fàct that a contract for the improvement of the 
street had been eatered into wonld not deprlve it of this power. The con- 
tracter might hâve a right of action against the city for whatever damage 
he should sustain from belng in this way prevented from carrying out his 
contfàct, a;s in thç case of any other breach of contract; but, after the con- 
tract had been thereby made of no effect, he woiild not hâve the right to pro- 
ceed with Its performance, and make the expense a charge upon tie adjacent 
lands." 

Moreover, by section 26 of the act of 1885, as amended by that of 
1889, it is provided that : 

"The clty couilcil may in its discrétion order that the whole or any part 
of the cost and expenses of any of the work mentioned in this act be paid 
out of the treasury of the municipality from such fund as the council may 
designate. Whenever a part of such costs and expenses is so ordered to be 
paid, the superintendent of streets, in maklng up the ass.essment heretofofe 
provided for such cost and expenses, shall first deduct from the whole cost 
and expenses such part thereof as hàs been so ordered to be paid out of the 
municipal treasury, and shall asSess the remainder of said costs and ex- 
penses proportionately upon the lots, parts of lots, and lands fronting on 
the streets where said work was done, or liable to be assessed for such work, 
and in the manner heretofore provided." 

No limitation is prescribed in respect to the stage of the proceed- 
ings at which this power may be exercised, and therefore no reason 
is perceived why it may not be exercised in behalf of any owner mak- 
ing any objection to the correctness or legality of the assessment by 
appeal to the city council, as provided in section 1 1 of the act, upon 
which appeal the council iis given power to "remedy and correct any 
error or informality in the proceedings, and revise and correct any of 
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the acts or déterminations of the superintendent of streets relative 
to said work; may confirm, amend, set aside,;alter, modify, or cor- 
rect the assessment in such manner as to them shall seem just, and 
require the work to be complèted according to the directions of the 
city council ; and may instruct and direct the superintendent of 
streets to correct the warrant, assessment, or diagram in any par- 
ticular, or to make and issue a new warrant, assessment, and dia- 
gram, to conform to the décisions of said city council in relation 
thereto, at their option"; the statute proceeding to déclare, in sec- 
tion II, that: 

"Ali the décisions and detOTmlnatlons of said city council, upon notice and 
hearing as aforesald, shall be final and conclusive upon ail persons entitled 
to appeal under the proTlslons of thls section, as to ail errors, infonnalities, 
and irregularitles -whlch said city council mlght hâve remedled and avoided; 
and no assessment shall be held Invalld, exeept upon appeal to the city coun- 
cil, as provided in this section, for any error, Informality, or other defect 
in any of the proceedings prior to the assessment, or in the assessment itself , 
where notice of thé Intention of the city council to order the worli to be done, 
for Tvhlch the assessment is made, has been aetually published In any des- 
ignated newspaper of said city for the length of time prescribed by law, be- 
fore the passage of the resolution ordering the work to be done." 

The contention on the part of the complainant that the proceed- 
ings themselves so far departed from the requirements of the Vroo- 
man act and its amendments as to render them invalid is, in my opin- 
ion, answered by the cases of Whiting v. Townsend, 57 Cal. 5x5 ; 
Harney v. Heller, 47 Cal. 15; Williams v. Bergin, 116 Cal. 56, 47 
Pac. 877; Edwards v. Berlin, 123 Cal. 544, 56 Paç. 432; King v. 
Lamb, 117 Cal. 401, 49 Pac. 561 ; Bolton v. Gilleran, 105 Cal. 244, 38 
Pâc. 881, 45 Am. St. Rep. 33; Gray v. Lucas, 115 Cal. 434, 47 Pac. 

354- 

It seems to me that the statute under which the proceedings in 
question were taken afforded the complainant ample opportunity for 
the correction of any error or injustice done him in the matter of the 
assessment, by seasonable application to the city council, to which 
he should hâve resorted, and, that being so, that a court of equity 
should afïord him no relief. Irrigation Dist. v. Bradley, 164 U. S. 
112, 17 Sup. Ct. 56, 41 L. Ed. 369; Lent v. Tillson, 72 Cal. 404, 14 
Pac. 71 ; Davies v. City of Los Angeles, 86 Cal. 37, 24 Pac. 771. 

I cannot now do more than indicate the reasons for my, con- 
clusions, although the èlaborate arguments of the learned counsel for 
the respective parties hâve been carefully considered, and would be 
treated of at length, if I had the time. 

Orders will be entered (i) denying the application of the complain- 
ant to file the amendments to the bill ; (2) denying the injunction 
asked for; (3) dissolving the temporary restraining order; (4) sus- 
taining the demurrer and dismissing the bill at complainant's cost. 



592 112 FEDERAL BÈPOÈTER. 

BEOWN ir. B3AST0N et aL 

(Circuit Court, N. D. loVrà, B. D. Jaûuary 6, 1902.) 

1. Cbkdit(>bs' Suit— EviDENes to Impeach Convetance— Faïlure to Record 
Deed. 

The fart alon« that deeds conveying property were wlthheld f rom rec- 
ord by the grantee for a nùmbër of yeats afCords no ground for setting 
aside such deeds In a credltors' sait by a judgment credltor of the gran- 
tor whoee.Judgment was not obtained untll after they were, recorded, 
although it is entitled to considération as évidence on the question of the 
bona fldes of the transaction; nor does the further fact that during such 
timé portions of the lands were sOld and deeds were made to the pur- 
chasers by the grantor, who still Keld the tltle of record, sustaln a claim 
of fi^ud, where It Is shown that the proceeds were paid to the grantee. 

& VENDOK AND PURCHASER— BONA FlDK PukCHASEB PROM HOI-DBR DP BbOORD 
TiTLE— NOtICE OF UnRBCOBDED DEED. 

Thé président of a national bànk in lowa, who was largely Indebted 
to it, caused a nuifaber of tracts of land in différent counties in the state, 
whieh were asslgned to hiin In the dissolution of a partnership of which 
he \*^aB a member, to be deeded to the bank to secure bis indebtedness. 
The deeds were delivered to hlm, but were not recorded, and he thereaft- 
er induced the grantor to convey some of the lands to hlmself, and such 
deeds were recorded. Belng subsequently in urgent need of money, he 
induced bis brother, who resided In New; York, to Indorse bis note to be 
dlscounted, and to B>ay the samè, recelving as a considération a convey- 
ance of ône of such tracts of land. The brother knew that partnership 
lands had, been conveyed to the bank as security, but had no knowledge 
that thls tract was ambng them. Mêlé,, that he was not chargeable with 
notice of such fact, and was protected in his title, as a bona flde pur- 
chaser îbT valtie, from the holder of the record title. 

James H. Shields, for complainant. 
Lacy & Brown, for défendants. 

SHIRAS, District Judge, From the record in this case it appears 
that on the ibth day of November, 1896, the First National Bank 
of Decorah, lowa, being found to be in an insolvent condition, was 
closed for .business by order of the comptroller of the currency, 
and on the 24th day of the same month William H. Dent was ap- 
pointed receiver of the insolvent corporation, and dvtly qualified as 
such officer. At the date of the failure of the, bank, ând for many 
years previous théreto, James H. Easton was and had been the 
président thereof, and had largely controlled the management of 
the affairs of the institution, being also the owner of 455 shares of 
the capital stock, of the par value of $100 pér share. On the iith 
day of February,. 1897, the comptroller of the currency levied an 
a,ssessment of 100 per cent, upon the capital stock of the bank, and 
tq, enforce the payment thereof the receiver brought suit in this 
court against the said James H. Easton, ând on the 30th day of 
April, 1897, a judgment in favor of the receiver and against the said 
Easton was rendered in the sum of $46,097.07 and costs. On the 
2Sth day of April, 1897, judgment was entered in this court in favor 
of the receiver and against the said Easton for the sum of $5,775.50 
and costs, in an action based upon certain promissory notes exe- 
cuted of indorsed by him. Thèse judgments remaining unpaid, 
exécutions thereon were issued and returned unsatisfied, and there- 
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upon the réceiver brought this suit in equity, charging in the bill that 
James H. Easton had an interest in, or was the owner of, certain 
lands situated in the counties of AUamakee, Chickasaw, Howard, 
Hancock, Sioux, Winneshiek, and Winnebago, in the state of lowa, 
the title thereto having been transferred to Frederick S. Easton 
without considération, and for the purpose of placing the realty be- 
yond the reach of the creditors of James H. Easton ; and the prayer 
of the bill is that it be decreed that Frederick S. Easton holds the 
title to the realty, not in his own right, but as trustée for James H. 
Easton, and that the same be declared subject to the judgments held 
by complainant as réceiver. Some time after the institution of the 
proceedings in equity William H. Dent resigned the receivership, and 
wâs succeeded therein by Edwin E. Brown, and by order of court he 
has been substituted as the complainant in this suit. 

The défendants answered the bill, denying the charges of fraud, 
and averring, in substance, that ail the transfers of realty made by 
James H. Easton to Frederick S. Easton were made for full value, 
in good faith, and that James H. Easton had no interest whatever 
in the realty in question. 

Thé évidence introduced in the case shows that Frederick S. Eas- 
ton is a younger brother of James H. Easton, residing at Lowville, 
in the state of New York, and is and has been for years cashier of 
the Black River National Bank of Lowville ; that James H. Easton, 
residing at Decorah, lowa, for the past 40 years had acted as agent 
for William L. Easton, his father, for his brother-in-law D. C. Wesl; 
and his sister Ella Rullison, with respect to lands owned by thèse 
parties in the states of lowa and Minnesota. Upon the de.^th of 
the father, W. L. Easton, in 1865, Frederick S. Easton became exéc- 
uter of his estate ; and on the death of D. C. West, in 1880, he, in 
conjunction with his sister Emma H. West, became executor and 
trustée under the will of D. C. West, and he also became a trustée 
for his sister Ella Rullison; and in thèse several capacities he be- 
came charged with the duty of looking after the investments of thèse 
several estâtes in lands in lowa and Minnesota, the said James H. 
Easton continuing to look after the payment of taxes, collection of 
rents, and contracting for and selling portions of the lands, and in 
so doing, and also for money borrowed, he had incurred up to 
August II, 1893, an indebtedness to the West estate amountîng to 
$27,839.91, and to the Rullison trust the sum of $3,531.14, which 
amounts were evidenced by promissory notes executed during the 
years 18^2 to 1891, both inclusive. During the year 1893 Frederick 
S. Easton had been pressing thèse notes for payment, and finally, 
in September of that year, an agreement was reached between James 
H. Easton and Frederick S. Easton for the payment of the sums 
due by transferring certain lands from James H. to Frederick S. 
Easton. The agreement thus reached was carried into efifect by the 
exécution of the necessary deeds on the part of James H. Easton, 
and the surrcnder to him of the notes held by Frederick S. Easton. 

This transaction is questioned by the complainant, and largely for 
the reason that the deeds from James H. Easton, bearing date in 
1893, were not recorded until in 1896, and just about the time when 
112 F.- ?xS 
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the First National Bank of Decorah çeased to do business and was 
placed in the hands of the receiver, and in the meantinie James H. 
Easton exerciged an apparent ownership over the property, in that 
he continued to look after the renting, the payment of the taxes, 
and the selHngof the land. The évidence, however, clearly sus- 
tains the facts, already recited, showing the existence of an actual 
indebtedness existing in 1893 from James H. Easton, which was 
canceled by the conveyance of the realty to Frederick S. Easton, 
and, this fact being estabhshed, then the failure to record the deeds 
would not invaHdate the transfers, except in favor of subséquent in- 
nocent purchasers. 

The reason assigned by Frederick S. Easton for not recording 
the deeds at the time of their delivery to him is that at that time, 
in 1893, a panic prevailed in the business world, and that if it had 
appeared that James H. Easton, who was président of the bank, 
was transferring large amounts of his property, it might hâve had 
the efifect of causing a run upon the bank, and therefore he with- 
held the deeds from record, although there was no agreement or 
understanding between the brothers that this should be done. There 
can be no question that such action on his part throws suspicion 
on the transaction, and justified the receiver in making it the sub- 
ject of judicial investigation ; yet, in the Hght thrown thereon by the 
évidence introduced, it cannot be held that the faihire to record 
the conveyances invahdates them, or that the évidence justifies the 
finding that the transfers to Frederick S. Easton were without con- 
sidération, or that he holds the title in trust for his brother James 
H. The question presented is not that which arises when one be- 
comes a purchaser in some form of the premises from or under the 
grantor, during the time the deed is withheld from the record, nor 
the question which arises when persons sell property on crédit to 
the grantor in the reasonable behef that he is the owner of the 
property the title to which appears of record to be in him. The only 
ground upon which the complainant can secure the relief sought in 
thebill filed in this case is by proving that James H. Easton has in 
fact an interest in or ownership of the realty, or some portion of it; 
the title thereto being in truth held by his brother in trust for him. 

As already said, the évidence fails tO; sustain thèse averments of 
fr,aud or want of considération, and therefore it must be held that 
the conveyances executed in September, 1893, and coverïng lands 
in Allamakee, Howard, Winneshiek, Winnebago, and Chickasaw 
counties, were and are valid, and the lands conveyed thereby can- 
not be subjected to the judgments held by complainant against 
James H. Easton. In the settlement made in 1893 there was in- 
cluded a lot in Duluth, Minn., which was subject to a mortgage 
which Frederick S. Easton refused in the first instance to take as 
part of the settlement, but it was included on the promise of his 
brother to substitute therefor his interest in the lands in Chickasaw 
county, which he held in common with one A. E. Bigelow. Subse- 
quçntly Bigelow and James H. Eagton made an amicable division 
of their lands in that county, and in May, 1894, Easton's interest 
therein was conveyed to Frederick S. Easton, whp thereupon re- 
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turneS the deed of the lot in Duluth to his brother, takîng in lieu 
thereof the lands in Chickasaw county, and this transfer must be 
held valid for the reasons that would hâve sustained the transfer 
of the lot in Duluth which was part of the settlement reached in 
September, 1893. After the delivery of the deeds executed in pur- 
suance of the settlement of 1893, James H. Easton continued to 
look after the lands, paying taxes, collecting rents, contracting for 
sales thereof, and making contracts for sales, sometimes in his own 
name, and so conducting himself with respect thereto that third 
parties in dealing with hira would hâve been justified in assuming 
that he was the owner of the realty, the record title to which stood 
in his name. In carrying out the contracts of sale made by James 
H. Easton, in some instances deeds were made direct by him to 
the purchaser, but the proceeds realized were accounted for to Fred- 
erick S. Easton, for the benefit of the trusts he represented. Al- 
though this method of dealing with thèse lands would afford sufîî- 
cient ground for estopping Frederick S. Easton from asserting his 
title thereto as against any third party who might hâve innocently 
dealt with and taken title from James H. Easton in the belief that he 
was in fact the owner of the. land, it will not sustain the claim that 
James H. Easton is in fact the owner thereof. The deeds trans- 
ferring thèse lands had ail been placed on record before the judg- 
ments in favor of complainant were rendered, and there was no ap- 
parent title in him upon which the lien of the judgment could be 
made to operate. Under thèse circumstances, it must be held that 
complainant has failed to make out a case entitling him to subject 
the lands in the counties of Allamakee, Chickasaw, Howard, Winne- 
bago, and Winneshiek to the payment of the judgments against 
James H. Easton. 

With respect to the land in Sioux county, it appears that Fred- 
erick S. Easton, in 1893, loaned to the First National Bank of De- 
corah $5,000, taking collatéral security therefor, including a prom- 
issory note for $4,000 executed by Pitts & Kessey, of Orange City, 
lowa, which had been given by them to James H. Easton under 
a contract for the purchase of land in Sioux county. Under the 
provisions of this contract, Pitts & Kessey, upon payment of their 
note, would become entitled to a conveyance of the land by them 
contracted for, and to carry out this agreement James H. Easton 
deeded the land to Frederick S. Easton, to whom the contract of 
purchase had been assigned, and upon payment of the note he 
deeded the land to G. W. Pitts, the latter conveyance being made 
before this suit was instituted, and it is thus made clear that James 
H. Easton has no interest in this land, the title to and ownership 
thereof being vested in G. W. Pitts. 

This leaves for considération the lands in Hancock county, which 
were conveyèd to Frederick S. Easton by his brother by a deed 
dated October 30, 1896, acknowledged November 6, 1896, and filed 
for record in Hancock county November 10, 1896, being the day 
on which the bank ceased to do business. With respect to this 
transaction, Frederick S. Easton testified that in October, 1896, his 
brother came to Lowville, and endeavored to borrow from him the 
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sum of $6,000, statîng that it was highly necessary for him to get 
this sum and pay it into the First National Bank of Decorah, lowa ; 
that he (Frederick S. Easton) stated to his brother that he did not 
hâve this sum at command, nor would he borrow it from the bank 
at Lowville, of which he was cashier; that after some further dis- 
cussion he agreed that he would indorse James H. Easton's note for 
$6,ooo, making it payable to the American Exchange National Bank 
of New York City, and would agrée with that bank to pay the note 
at maturity, if that bank would discount the note, and it was then 
agreed that, if the money was thus obtained, James H. Easton was 
to convey to Frederick S. Easton 280 acres of land in Hancock 
county, in payment or part payment of the indebtedness thus created 
in favor of Frederick S. Easton. In accordance with this under- 
standing, a note for $6,000 was signed by James H. and indorsed 
by Frederick S. Easton, and the same was discounted by the Ameri- 
can Exchange National Bank, and thereupon the lands in Hancock 
county were deeded to Frederick S. Easton. This note was subse- 
quently paid by Frederick S. Easton, as is shown not only by his 
testimony, but by the letters written by the ofHcers of the American 
Exchange National Bank, so that it is. proven beyond question that 
Frederick S. Easton, as a considération for the conveyance to him 
of the lands in Hancock county, paid to his brother the sum of 
$6,000, which was a full and sufficient considération for the pur- 
chase thus made. 

On behalf of complainant, it is contended that Frederick S. Eas- 
ton cannot be deemed to be an innocent purchaser of thèse lands, 
because, when he purchased the same, he had notice of the rights 
of the First National Bank of Decorah thereto ; it being claimed 
that the title thereto was in fact vested in the bank before the trans- 
fer to Frederick S. Easton. This contention is based upon the fol- 
lowing facts: Prior to 1894, James H. Easton, T. W. Burdick, 
and George Q. Gardner had been jointly interested in dealing in 
wild lands, and in April, 1894, settlements between the parties were 
had, it being agreed that the partnerships existing under the names 
of James H. Easton (comprised of James H. Easton and Théodore 
W. Burdick) and James H. Easton & Co. (comprised of James H. 
Easton, Théodore AV. Burdick^ and George Q. Gardner) should be 
dissolved, and a proper division and conveyance of the lands owned 
by the named firms should be rniade; and by a written instrument 
dated April 26, 1894, and signed by James H. Easton and George 
Q. Gardner, it was agreed that the lands, which Under the partner- 
ship settlements were to be conveyed by Burdick to Easton and 
to Gardner, were to be cOnveyed by Burdick to the First National 
Bank of Decorah, Easton being at this time the président, and 
Gardner the càshier, of the named bank. The conyeyances thus 
agreed to be made to the bank were intended to secure to the 
bank the indebtedness due from Easton and Gardner, which was 
large in amount. In pursuance of this arrangement, T. W. Burdick 
executed in April, 1894, deeds to a large number of acres of land 
in lowa to the First National Bank of Decorah, which were placed 
in the hands of James H. Easton, but which were not filed for record 
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in the office of the recorder of deeds of the counties wherein the 
lands were situated. One of the deeds thus executed conveyed 
the lands in Hancock county which are in dispute in this action. 
Subsequently Easton induced Burdick to deed a portion of the lands 
covered by the deeds to the bank, including those in Hancock 
county to himself, and as it would appear from a letter dated April 
i8, 1895, by Burdick to Easton, the latter sent to Burdick the deeds 
covering thèse lands, suggesting that he should hold thèse without 
canceling the same. 

On behalf of complainant, it is contended that when the deeds 
to the bank were executed by Burdick, and were placed in the 
handS of Easton, the title to the lands thus deeded passed to the 
bank, it being the grantee named therein, and that there was a sufh- 
cient delivery thereof, in that it is clearly shown that when the 
deeds were executed it was the intent of Easton, Burdick, and Gard- 
ner alike that the lands should pass to the bank for its protection, 
and that Burdick, the grantor therein, delivered the same to Easton, 
he being the président of the bank, for the purpose of vesting the 
title in the bank. 

Granting this contention to be well taken, it would follow that 
the exécution of the second deed to Easton, and a subséquent con- 
veyance by him, would be of no avail in favor of any one who took 
the conveyance from Easton with knowledge of the real facts ; but, 
as the deeds to the bank were not placed of record, any one taking 
title for value from Easton as the owner of the record title would 
be protected in such purchase, uniess he knew or was properly 
chargeable with knowledge of the rights of the bank. 

As already stated, Frederick S. Easton bought 280 acres of the 
land in Hancock county, in November, 1896, from James H. Easton, 
in whom the record title then rested, and, to defeat the title thus 
conveyed, it must be shown that Frederick S. Easton, when the 
purchase was made, knew or was chargeable with knowledge of 
the fact that the land had been previously conveyed to the First 
National Bank of Decorah. Upon this issue it is shown on behalf 
of complainant that, on request of the directors of the bank, Fred- 
erick S. Eaton accompanied his brother to Washington in April, 
1896, for the purpose of having an interview with James H. Eckels, 
who was then the comptroUer of the currency, the interview being 
had upon the question of an assessment upon the capital stock of 
the bank, which was threatened by the comptroller uniess the finan- 
cial condition of the bank was bettered by a réduction of the indebt- 
edness due it from its président, James H. Easton. At the inter- 
view with the comptroller there was a gênerai discussion had, in 
which Frederick S. Easton participated, touching the condition of 
the bank, and in which discussion the fact was stated that James 
H. Easton had conveyed to the bank certain lands of the value of 
$30,000, which were of a character that would insure a prompt con- 
version of them into cash, which would be applied in payment of 
the indebtedness due the bank from James H. Easton. 

In the déposition of Mr. Eckels, giving the facts of this interview, 
he States: 
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"So far as the value Is concerned, I remember I made the statement that 
whlle they Conyeyed the lands, that that dld not glve what the bank needed, 
cash; that Mr. James H. Baston stated thatlthe lands could be very shortly 
converted Into cash, and were sufBclent to tàke care of Iils indebtedness, — 
his direct Indebtedness; and I remember, further, the statement — I tbink 
Mr. James H. Easton stated It to me — as to hls brother being a man of con- 
sidérable wealth, and his brother givlng me to understand that, if possible, 
he would aid hls brother James H. in stralghtenlng ont hls afCalrs with the 
bank." 

This testimony, in connection with the other évidence in the case, 
shows that «âriy in 1896 Frederick S. Easton knew that his brother 
was heavily indébted to the First National Bank, so much so ^as to 
imperil its solvency, and that he had conveyed to the bank lands 
of the value of $30,000 or more, but the évidence does not show 
that Frederick S. Easton had knowledge of the particular lands so 
conveyed. In his déposition Mr. Eckels testifies that in the inter- 
view had with him at Washington he does not recall that the num- 
ber of acres conveyed to the bank wâs stated, and that no descrip- 
tion of atiy particular land was given. 

It does not folio w, therefore, that, because this interview was 
had as testified to by the former comptroller, Frederick S. Easton 
knew that thé 280 acres ôf land in Hancock county was included 
in the original deeds executed by Burdick to the bank, but which 
were never récorded. It may be said, in passing, that Frederick S. 
Easton dénies that he had any such knowledge, and it does not 
seem reasonable, if he knew that thèse lands in Hancock county 
had been deeded to the bank, that he would hâve been willing to 
bind himself for the payment of $6,000 to the American Exchange 
National Bank in considération of a transfer of thèse lands from a 
person who he knew had not the right to convey them to him. 

The interview with the comptroller took place in April, 1896, and 
the sale of the lands in Hancock county was had in the following 
November, and there is no substantial évidence introduced upon 
which to base the finding that Frederick S. Easton, when he bought 
the lands in November, knew, or should hâve known, that they 
fôrmed part of the lands which had been conveyed to the bank by 
T. W. Burdick in April, 1894, and his déniai of ail knowledge, sus- 
tained, as it is, by the potent fact that he assumed the payment of 
$6,000 to the American Exchange National Bank on the faith of the 
transfer of the lands to him, must therefore be accepted as true. 
Being, therefore, an innocent purchaser for value of the lands in 
Hancock county, his right thereto cannot be defeated by showing 
the exécution of a deed to the First National Bank of Decorah of 
a prior date, but which déed was not récorded, and of which it is 
not shown that Frederick S. Easton had knowledge when he made 
his purchase, in November, 1896. 

A serions question was presented with respect to the admissibility 
of the déposition of James H. Eckels, the same having been taken 
in a case bet^een the same parties, touching the title to lands in 
Howard coulity, which case was brought and heard in the state 
district court for Howard couiity. If the court had sustained the ob- 
jection to this déposition, it would hâve afïorded good ground for 
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continuing the case, in order to enable the complainant to retake the 
déposition, and it was tlierefore deemed better to admit the déposi- 
tion, especially in view of the fact that the conclusion reached in the 
case is favorable to the défendant who interposed the objection. 
Complainant 's bill is therefore dismissed on the merits, at his costs. 
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LIPSCOMB et aL v. MANHATTAN FIRE INS. 00. 

(Circuit Court, N. D. Georgia. December 13, 1901.) 

Nos. 1,125, 1,131. 

FiRE Insubancb— State Deposit Ebquired bt Geobgia Statute— Distribu- 
tion IN Case dp Insolvenct. 

Code Ga. 1895, §§ 2035-2043, requlre fire Insurance companies doing 
business in the state to malie a deposit witli tlie state treasurer to 
secure the people against loss by the opération of said companies. They 
provide the method by whlch the liability of a Company for "any loss 
Insured against" may be enforced against such deposit; and section 
2041 provides that any claims of citizens of the state "for losses, or on 
exlsting policies where no losses hâve occurred," must be settled before 
the deposit can be withdrawn. Helâ, that the primary purpose of the 
deposit, under such provisions, is to secure the payment of fire losses, 
whlch are the only losses "insured against," althqugh It also secures, 
secondarily, other claims arising on policies, such as the repayment, 
after the termination of the risli, of uneamed premiums paid; that even 
when a company becomes insolvent, and the deposit is brought into a 
court of equity for distribution, lire losses are entitled to priority of 
payment from the fuud over claims for uneamed premiums. 

In Equity. On exceptions to master's report in Consolidated 

causes. 

The master's report in this case shows fully the character of the 
case, the pleadings, the issues involved, the évidence submitted, and 
the conclusions reached. The report is as follows : 

To the Honorable the Judges of Said Court: On the 25th day of Septem- 
ber, 1901, his honor, William T. Newman, United States judge, referred the 
above Consolidated cause to the undersigned, as standing master in chan- 
cery, "with direction to ascertaln ail of the liabilities of said company in 
the state of Georgia, and tbeir prloritles, if any, and other claims, if any, 
against said fund, and to that end ail persons havlng such claims are hereby 
direeted and permitted to propound the same before such master by state- 
ment verified by affldavit, and to submit proof as to the same, with the 
rlght to any party at interest to resist such clalm by proof or other légal 
means. Said master Is also given authorlty to pass upon ail issues of ïayr 
and fact, and the said master is hereby direeted to report ail testimony, and 
his findings of law and fact, to the court, including such debts and claims, 
and their priority, if any." In pursuance of said order of référence, ail parties 
to the above-stated causes, and ail parties that flled interventions in the 
same, were duly notlfled to appear before the master, and on the &th day 
of October said parties, through their counsel, as shown by the minutes 
taken by the master, appeared and submitted their claims, wlth proof of 
samé, and the questions of law Involved In said causes were fully argued 
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tliereafter by counsel representlng the varions clalmants, and after giving 
th« matter careful considération the underslgned, as master, submits this, 
hie report, tO the court. 

<1) Statement of the Case. 

The Manhattan Fire Insurance Company, a corporation of New York 
State, transactfng business in the state of Georgla and elsewhere, was duly 
declared to be insolvent by a judgment of the suprême court of the state 
of New York, and under the statutes of sald state an action was instituted 
in the name of the people of the state of New York to obtaln a judgment 
dlssolving sald corporation, forfeiting Its charter, corporate rlghts, privilèges, 
and franchises. Sald proceedlngs havlng been Instltuted the 8th day of 
May, 1901, and, pendlng sald application, Otto Kelsey was appointed tem- 
porary recelvér for sald Manhattan Fire Insurance Company, and on the 
hearing of the application by the court a dissolution of the sald corporation 
was decreed and adjudged, and sald receivership made permanent. The 
decree and judgment of dissolution is dated the 8th day of June, 1901. 
Certlfied copies of ail the above-mentioned proceedings had in the suprême 
court of the state of New York are of file in this court and In this Consoli- 
dated cause. Àfter his appointment as tetaporary recelvér, sald Otto Kelsey 
as such recelvér filed the first above mentloned bill in this court, settlng 
forth ail the proceedings to fôrfelt the charter of the sald Manhattan Fire 
Insurance Company, and his appointment as receiver, and averring that 
suits had been fllèd and were tlireatened to be flled agalnst sald company 
in the state of Georgla for the purpose of securing judgments agalnst said 
company, and eredltors were seeking to attach the property of the said 
Manhattan Fire Insurance Company in tiie sald Northern district of Georgla, 
and asking that he be appointed by this court as ancillary recelvér, and that 
ail parties at Interest be required to corne Into this court in order that there 
mlght be a hârmonlous and economical administration of the assets of the 
said fire Insurance company located in the state of Georgla. On hearing the 
application thl9 cotfft sanctloned the same, and appointed the said Otto 
Kelsey as ancillary lifcelver as prayed for, and required him to make boud 
in the sum of $20,000, which was duly done by him. Thèse ancillary pro- 
ceedings in this court were flled on the 28th day of May, 1901. On May 
15, 1901, Frank A. Llpscomb and others, of the county of Clarke, in the state 
of Georgla, flled an équitable pétition in the superior court of Fulton county, 
under the statutes of Georgla, agalnst the said Manhattan Fire Insurance 
Company, alleging that sald company was Insolvent, and that its assets had 
been placed in the hands of a receiver in the state of New York, and that 
said Insurance company had been transaetlng business in sald state of 
Georgla, and had deposlted wlOi the treasurer of this state bonds of the par 
value of ten thousand .ilollars, and that said company was indebted to them 
and varions other parties In said state, and praylng that ail poliey holders 
in sald company mlght be permltted to file their claims and interventions 
or beeome parties to the suit, and asking that a receiver mlght be appointed 
to receive from the treasurer of the state bf Georgla the bonds held by him 
on deposlt from sald Manhattan Fire Insurance Company, and that said 
receiver mlght convert said boiids Into cash, and hold the same subject to 
the orders of the court, and asklhg for a judgment and decree agalnst sald 
company, and that pàyment of such judgments and decrees should be paid. 
in whole or In part, pro rata but of sald fund, accordlng to the directions 
of the court. After tlese pïoceédings had been flled, and a temporary 
restrainlng order granted by thé said court, the sald Otto Kelsey was made 
a party to the samé, as well as yarlous other créditons of the sald fire 
Insurance company. Afterwards, to wlt, on the 13th day of July, 1901, said 
last-mentloned cause wàs removed by Otto Kelsey, receiver, to this court, 
and In this court an ofder Wfts duly entered consoUdating said causes. Ail 
the parties to the sald con'àOlIdated causes and other eredltors hâve sub- 
mltted thélr clàlms agalnst the sald Insm-ance company to the master, and 
hâve ma<de proof of the samei A full and complète list of said clalma as' 
proten is as foUows: 
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Losses by Flre In the State of Georgla 

As Adjnsted by tbe Company and Presented to tbe Master by tbe Recelver and Admltted 

to be Yalid Claims. 



No of 
Policy. 


Marne of Clalmant. 


Place of Fire. 


Date of Flre. 


Amt. of 
Loss. 


813,613 


Dr. C T. StovalL 


Vienna, Ga. 


Jan. 22, 1901. 


1 77263 


807,573 


Valdosta Nat. B. & L. Ass'n. 


Sparks, Ga. 


Dea 24, 1900. 


4 66 


S-07,301 


Est. of Mrs. L. B. Smith. 


Talbotton, Ga. 


Mch. 6, 191)1. 


600 


813,163 


E. L. Eeddlngfield. 


CarroUton, Ga. 


Jan. 29, 1901. 


775 00 


806,359 


R. N. Fickett Paper Ca 


Àtlahta, Ga. 


Feb. 21, 1901. 


2,000 00 


817,996 


J. J. & J. E. Maddox. 


Atlanta, Ga. 


Feb. 21, 1901. 


3,000 00 


815,072 


Mrs. S. K Townsley. 


Columbus, Ga. 


Mch. 20, ISJOl. 


500 00 


304,014 


John W. HalL 


Newton, Ga. 


Mch. 15, 1901. 


300 00 


304,015 


Mrs. F. M. Hall. 


Newton, Ga. 


Mch. 15, 1901. 


888 iS 


819.055 


Inman, Smith & Co. 


Atlanta, Ga. 


April 1, 1901. 


116 19 


806,585 


Edith E. Powers. 


Atlanta, Ga. 


Peby. 21, 1901. 


1,625 00 


807,662 


A. \V. Eakln. 


WaycroBS, Ga. 


Mch. 12, 1901. 


206 75 


807,572 


Valdosta Nat. B. & It A. 


Sparks, Ga. 


April zl, 190L 


79 00 




$10,198 40 



A list of adjusted claims Is herewith flled as a part of the évidence in 
the case. 

I flnd in favor of each of the foregoing claimants; that they are policy 
holders in said fire Insurance company, and are entltled to a judgment for 
the amount of the loss set ont in the above statement and in the Ust flled 
with this report. 

K. L. Keddingfield, -whose daim is among those adjusted by the company 
before the reeeiver was appointed, brought suit on the policy in the city 
court of Carroll county, suit having been flled May 13, 1901. Service was 
made on the local agent In the company May 14, 1901, and on September 9, 
1901, a verdict was rendered against the company for $950 and costs, and 
on the 12th day of September a judgment for this amount was entered 
np. The company seems not to hâve made any défense. The attorney for 
lleddingfleld claims a priority by reason of the judgment in favor of his 
client. The record shows that this judgment was rendered three months 
after the dissolution of the corporation by the judgment of the suprême court 
of the State of New York. The dissolution of a corporation abates suits against 
it, and therefore the judgment in favor of Reddingfleld is a nuUity, and con- 
stitutes no lien. The insured Reddingfleld contends before me that his loss 
was $950, on account of the flre, and that he should hâve judgment for this 
amount. It appears from his own testimony, however, that the agent of 
the company soon after the flre and himself adjusted the loss, flxing it at 
$775, and he agreed to accept this amount in full payment of the loss. I 
therefore flnd and report in his favor the sum of seven hundred and seventy- 
five ($775.00) dollars, as it appears in the adjusted list above referred to. 





Unadjusted Losses by Fire In the State of Georgla. 




No. of 
Policy. 


Name of Clalmant 


Place of Flre 


Date of Flre. 


Amt. of 
Loss. 


814,101 
8œ>,602 


Adel Glnning Co. 
P. V. & M. L. Corbine, trans- 
lerred lo J. P. T. Austln. 


Adel, Ga. 
Madison, Ga. 


Api. 16, 1901. 


t 25 00 
500 00 



I find and report that the claimants are entitled to a judgment on account 
of losses under their policies, which are not adjusted by the company, but 
which hâve been proven before me, for the amounts as set out in the above 
list. 

Claim of J. P. T. Austln: Among the unadjusted claims is one held by 
J. P. T. Austln. The policy was Issued by the company on certain property 
of P. V. & W. L. Corbine, in this state. The property insured was bought 
by the intervener, and subsequently the policy was transferred to him by 
the insured. The transfer of the policy was not made untll after the sale 
and after the fire, and objection is made by some of the creditors to the 
validity of the policy on this ground, or, rather, to the validity of the trans- 
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fer. In my opinion this défense, If good at ail, can only be made by the 
Insurance Company or hy the recelver, and the loss is admltted by the re- 
celver, and no objection to tie traiisfer is made by him. I therefore flnd In 
favor of tlie intervener the sum of $500, belng tlie amount of the poliey, 
the eridcnce showing that the property was totally destroyed, and was valued 
at about $2,000 or more. 

(2) Insiirance Premlums Clalmed by Pollcy Holders. 

A number of pollcy holders in the Manhattan Flre Insurance Company filed 
Interrentlons in thls cause, clalming that they were entitled to hâve a judg- 
ment for the amount of unearned premlums on their policies or that portion 
of the premium accrulng after the risk termlnated. They claim that thls 
proportion of thé premium should be paid to them accordlng to the covenanta 
and conditions of the pollcy. Attached to the intervention is an itemized 
statement or schedule of those policies, marked "Exhiblt A." Thls schedule 
shows the names of the pollcy holders, numbers of the policies, terms of In- 
surance, and the amount of uneàmed premium on each pollcy. Thèse policies 
•were ail issued by the agent of the company at Oordele, Ga., and thls schedule 
is proven by the affldavlt of said agent. No objection is made as to the 
form or sufiBciency of the vérification. On the contrary, the recelver admits 
that the schedule attached tp said intervention is a correct statement. In 
my opinion the interveners are entitled to a judgment in his favor for that 
portion of the premium accrulng after the risk on the pollcy had been 
terminated by the insolveney of the company, and I therefore flnd and report 
as matter of law in favor of each one of the interveners for the amount 
of unearned premium shown by the schedule attached to the intervention. 

The list of pollcy holders who are entitled to a judgment for unearned 
premium is gulte lengthy, and I do not set forth the uame of each one of 
the interveners in this report, but refer to the schedule attached to the 
intervention as furnishing the necessary information for the court and the 
recelver. The aggregate amount due to thèse interveners is $1,416.75. 

(3) daims of Agents for Unearned Premlums Pald by Them to Pollcy Holders. 

Intervention of B. EL Harris: This is a claim by intervener to be re- 
imbursed the sum of $1,154.^3 paid to pollcy holders by him out of his 
Personal funds on aecount of unearned premlums on their policies. It ap- 
pears froin the évidence that ail of thèse policies had been issued by the 
agency of B. H. Harris at Columbus, Ga.^ and when the company became 
Inéôlvent thèse pollcy holders applied to him to pay them the amount of 
unearned premlums on their pOIiciés. He did this out of his personal funds, 
and took from each one of the poliey holders a transfer of the poliey. the 
considération of the transfer being the amount of the unearned premium on 
said poliey. A llst of the pollcy holders, with number of pollcy, period of 
pollcy, and amount of unearned premium, Is attached to the intervention 
and verified by the affidavlt of said B. H. Harris, and It is admitted by 
counsel for the recelver that the vérification is sufflclent. I do not copy in 
the body of thls report a list of said policies, as I do not regard it necessary, 
but refer to it as a part of the évidence of file in the case. I flnd in favor 
of the intervener B. H. Harria the sum of $1,154.93, being the aggregate 
amount paid by him to ail of said pollcy holders to cover the unearned 
premlums of the policies. 

Intervention of F. A. Llpscomb: Thls Intervener was the agent of the 
Manhattan Flre Insurance Company at Athens, Ga., and had written a 
number of policies In said company on Which premlums had been f ully 
pald In cash. On the Insolveney of the company and the appointment of a 
recelver said pollcy holders demanded of hlm the unearned premlums on the 
policies, which he had written for them. In compliance with their demand, 
he pald them out of his personal f und the sum of four hundred and seventy- 
eight dollars and thirty-nine cents, being the amount of unearned premlums 
on the policies written by him, and he took from each one of the poliey 
holders a transfer of ail right and interest in and under said pollcy, and 
especlally the right to that part of the unearned premium returned to the 
pollcy holder, the considération for said transfer being in each case the 
amount of unearned premium on the poliey. A list showing the number of 
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sald pollcies, to whom issued, tlme, and amount of uneamed premium of 
each pollcy is attacbed to the intervention, and verified hy the afladavit of 
intervener. Thls list is flled as a part of tlie évidence in the case. I flnd in 
favor of the intervener the sum of $478.39. 

Intervention of R. D. Gentry & Sons: Interveners "were the agents of the 
Manhattan Fire Insurance Company located at Eastman, Ga., and claim that 
they had paid ont to policy holders for return premiums, under policies issued 
by them, as agents for the défendant company, the sum of $2C6.81. The 
évidence shows that this amount waa paid by them to said policy holders 
for return premiums, and that they took a transfer of said policies, and ail 
interests thereln, including interest in premiums from the policy holders. 
A list of such policy holders to whom money was paid is attached to the 
intervention, and referred to as a part of this report. I flnd in favor of the 
Interveners the sum of $206.81. 

Intervention of E. T. Gentry & Co.: Interveners were the agents of the 
Manhattan î'ire Insurance Company at McRae, Ga. They paid to policy 
holders the sum of $372.33 on aecount of unearned premiums on policies, 
and took from said policy holders a transfer in considération of said pay- 
ment of said policies and ail other rights and interests of said policy holdera 
under said policies to the return premiums thereon. A list of the policy 
holders and the amounts paid is attached to the intervention, and referred. 
to as a part of this report. I flnd in favor of thèse interveners the sum of 
$372.33. 

Intervention of J. L. Riley & Oc: The évidence shows that J. L. Riley & 
Co. were the agents of the Manhattan Fire Insurance Company at Atlanta, 
Ga.; that as such agents they had authority to cancel policies, and had 
received express instructions from the gênerai southern agent and manager 
to cancel the policies written by them in the company; that on or about 
May 7, 1901, they eanceled ail the policies written in the Manhattan Pire 
Insurance Company, substituting th«:efor new Insurance which they had 
bought, with the amounts of the unearned premiums due to each one of the 
policy holders; no money was passed, but J. L. Riley & Co. simply sub- 
stituted new pollcies for the eanceled policies, — that is, new policies bought 
Tvith the unearned premiums due on aecount of the old policies. A complète 
list of ail policies eanceled by interveners, giving number, period of Insurance, 
amount of unearned premium paid by them, is attached to their intervention, 
and Is proven by the testimony of J. L. Riley before me. The list is quite 
voluminous, and I do not incorporate it in the body of my report. I flnd 
In favor of the interveners, as against the Manhattan Fire Insurance Com- 
pany, the full amount shown by this list, which they paid on aecount of 
the unearned premiums for the purchas© of new Insurance; this judgment 
to be paid by the recelver ont of any assets in his hands, subject to the 
priorities declared by this report to esist The amount of unearned premiums 
paid by J. L. ïtiley & Co. for which they are entitled to a judgment is 
$4,456.35. 

Claim of Sum ter Cogswell: The claimant was the gênerai agent and 
manager of the Manhattan Fire Insurance Company in several states, in- 
cluding the State of Georgia, under a contract executed on the 2d day of 
.Tanuary, 1900, in the city of New York, for the fuU term of five years, 
subject to termination before that time by either party, provided that on 
the Ist day of .Tanuary of each year thereafter 12 months' notice of Intention 
to terminate the contract be given by either party. He claims to hâve paid 
out for and on behalf of his principal, said company, to meet expenses of 
his department, the sum of $2,376.73. The items of expenses Incurred by 
him are shown by vouchers introduced In évidence, but which, by agreement 
of ail parties at interest, were not to be flled with this report, the aggregate 
sum above stated being accepted as correct as shown by tabulated state- 
ment annexed as part of the évidence in the case flled with this report. 
In addition to this item of money actuaUy expended by him for and in behalf 
of tne company, he claims damages for breach of the contract for the full 
iife of his contract, to wlt, for the remaining four years of the same. I 
do not think the claimant is entitled to damages for the entire period claimed 
by him. In my opinion, on the dissolution of the corporation, and the with- 
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drawal of Its franchises by th« state that created It, tts contracta of th!» 
character tentolnated. , Tberé was no breach of the contract prier to the 
dissolution aî'tb.e corporation, but It Is Insisted that the dissolution itself, 
being caused by the illégal acts of the offlcers of the corporation, was suf- 
flcient to constltute a breach of Its contract. I do not agrée to this Tlew 
of the law as ai^Hcable to the contract in question. By Its terms it could 
hâve been abrogated by 12 months' notice by either party. But I flnd that 
when the corporation died this contract was extinguished. I thhik, however, 
that the Intervener is entitled to his commission as agent as fixed by the 
contract f rom January 1, 1801, to date of the judgment of dissolution, to wit, 
June 8, 1901. The évidence before me is not clear or satisf actory as to what 
this amount should be. The agent statea in his testlmony that his net 
eamings undcr his contract for the year 1900 amount to $8,241.75, as 
shown by the books kept in his department. He States that his business 
for the first four months of 1901 increased 300 per cent, as shown by his 
books, overtibe business of 19O0, but in his claim he takes the estimate of 
«arnings for 1900 as a basis to arrive at the entire amount of his earnings 
during the four years of the life of his contract. Taking this évidence alto- 
gether, I think it is fair to allow the agent for the year 1901, f rom January 
1 to June 8, 1901, one-half of his net earnings as determined by his earnings 
during the year 1900. This would give him the amount of $4,120. I flnd 
in favor of the claimant, therefore, the sum of $6,486.73, to be paid, accord- 
ing to its dignlty and priority, out of the assets in the hands of the receiver. 
It is simply an unsecured debt agalnst the company. 

Claim of Atlanta Lithographing & Printing Company: Under the évidence 
In this case, I flnd In favor of this claim for $98.50, but I flnd under the law 
that it is simply a debt against the company, and lias no lien on the deposit 
In tbe hands of the state treasurer, and no right to share in any of the 
proceeds arising from the sale of said bonds. It is simply an unsecured debt 
agalnst an insolvent corporation. Under the order of référence, the master 
was directed to ascertain ail the liabilities of said company in the state 
of Georgia, and their priorities, if any, and other claims, if any, against 
the fund or deposit made by the insolvent company in the hands of the state 
treasurer. The for^oing liabilities of the company acerued in the state 
of Georgia, ail of them under policies written in said state, except the claims 
of Sumter Oogswell and the Atlanta Lithographing & Printing Company. 
The claim of Sumter Oogswell is based upon his contract as agent or 
manager partly in this state and partly in other states, and he elects to 
hâve his rights passed upon under said contract in this state and before 
this court, and there is no objection to this being done. Hence I iuclude it 
in the liabilities found against the company. The main purpose of the bill 
tiled by the receiver and that flled by the creditors in the state court, re- 
moved to this court and Consolidated with the reeeiver's bill, is to get pos- 
session of the deposit of $10,000 in the hands of the state treasurer, and 
hâve the same converted into cash by the receiver, and paid out to the claims 
arising in the state of Georgia according to their priority. I hâve glven to 
the question of priorities in this case a very careful considération. The 
deposit made under the statutes of this state is for the protection of policy 
holders in this state, and no other, and, in my opinion, it is to protect policy 
holders as to losses insured against. It is therefore important to détermine, 
in the flrst place, what is the loss insured against, and to do this we hâve 
recourse to the policy Itself. The policy expressly states that the company, 
in considération of the stipulations named therein, and of the premium paid, 
"does Insure" the insured for a flxed period "against ail direct loss or 
damage by flre" to the property named in the policy. The only loss contem- 
plated by the policy is a loss by flre of the property named, and it is against 
this loss that the contract of Insurance is made. It is contended by those 
who hold claims for uneamed premiums as original policy holders, and those 
whose rights are acquired from policy holders, that the deposit of bonds 
■With the state treasurer Is to secure ail losses accruing under the policy, 
whether it be by flre loss, or loss of the premiums af ter the risk bas 
termlnated, for the uneamed portion of the premium. In support of this 
contention, they cite the following condition of the policy: "If this policy 
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shall be eanceled as herelnbefore provided, or become vold or cease, the 
premlum havlng been actually pald, the unearned portion shall be retumed 
on surrender of this polley or last renewal, the company retainlng the cus- 
tomary short rate;" and that under this clause in the policy loss by cancella- 
tion is a loss Insured against. I do not agrée with this view of the case. 
This clause is simply a eovenant made by the company with the policy 
holder that If the company eanceled the policy, or It becomes void or ceases, 
the company -will pay the uneamed premium; and it also gives the right 
to the policy holder to cancel the policy, and demand the return of the 
uneamed premium. But this is no part of the contract of insurance, and 
until recently was not incorporated in poHcies of insurance. Thèse clalmants 
also Inslst that the law regulatlng insurance In this state contemplâtes 
other losses as well as a loss by fire, and that the deposit is to protect any 
loss -which may occur under the policy. It was not contended, of course, 
that it applles to any personal clalms or any other sort of claim against 
the company except where it occurs under the policy itself. Tliey déclare 
that the constltutional provision, which should be considered in the con- 
struction of the statutes passed in pursuance thereof, is broad enough to 
coT^er ail losses accruing under the policy. The constitution of 1877 (article 
3, § 12, par. 4) déclares: "The gênerai assembly shall from time to time 
enact laws to compel ail fire insurance companies doing business in this 
State, whether chartered by this state or otherwise, to deposit reasonable 
securlties with the treasurer of this state to secure the people against loss 
by the opération of said companies." The act of 1887, codifled in sections 

2035 to 204S, inclusive, of the Code of 1895, which is simply a re-enactment 
of the act of 1877, carries out this provision of the constitution, and thèse 
claimants cite the last part of section 2041 of the Code as sustaining their 
claims. This part of the section is as foUows: "Any claims of citizens of 
this state for losses, or on existlng policles where no losses hâve occurred, 
must be fully settled before said deposit can be withdrawn." It is not to 
be doubted that the deposit made under the provisions of this law cannot 
be withdrawn untU ail claims of citizens of this state against the insurance 
company arislng on policies, whether the claim is one of loss by lire or 
otherwise, shall be fully settled; but this section of the Code, as well as 
sections 2036 and 2039, has référence to the withdrawal of the deposit by 
the company, and not to the payment of losses insured against. Section 

2036 begins as follows: "Whenever any loss insured against occurs, the 
insured, In order to secure his recovery, may glve notice to the state treas- 
urer," etc. The statutory remedy to get possession of the deposit and apply 
it to claims of creditors is limited to losses insured against under the policy, 
and there can be no doubt in my mind that the only loss insured against Is 
above-stated loss or damage by fire. It is true that the claimants for the 
uneamed portion of the premium hâve incurred a loss, and this loss con- 
Rtitutes a valid claim against the company and against the assets of the 
company; but the case we are now consldering is not a case of the distribu- 
tion of the assets of an Insolvent corporation according to équitable or légal 
principles, but it is the distribution of a pledge held by the state of Georgia 
for a spécifie purpose, and, in my opinion, that purpose is primarlly to pro- 
tect policy holders on account of the loss insured against or loss occurring 
by fire. I hâve considered the case decided by the suprême court of Ala- 
bama (Insurance Co. v. Tardy, reported in 2 Ins. Law J. 672), and I do not 
thinis the décision contravenes the position hère talien. The question then 
before the court was not a question of priority as between fire losses and 
losses of uneamed premiums, but simply the right of the holders of policles 
to hâve thelr uneamed premiums paid out of the deposit, and the right of 
the agent who had pald the policy holders the amount of the unearned 
premiums to stand in place of such policy holders. I agrée with the leamed 
court in this décision, that the deposit is In a sensé security for the un- 
eamed premiums, as well as losses by fire, but I belleve that under our 
statute the pledge or deposit is security first for the payment of losses In- 
sured against. The Alabama statute on this subject is much broader in 
its terms than the statute of this state on the same subject. It Is "For the 
Protection of Holders of Insurance Policles in this State." Aets 1868, p. 590. 
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I therefore flnd as matter of law on the >juestlon of prlorltles that the 
clalinants who bave Incurred losses by fire, as set out In the prevlous part 
of this report, hâve precedence over any other claims, accruing from the 
pollcies or otherwise, and that the pledge or deposit in the hands o£ the 
State treasurer, when the same has been turned over to the receiver under 
the orders of thls court, should be converted by the receiver hito cash, and 
the proeeeds appUed, after payment of proper recelver's expenses and costs, 
to the payment of thèse claims. If there should be any proeeeds left after 
paylng the claims in full, it should be applied pro rata to the payment of 
claims on account of uneamed premiums, either due to poUcy holders or 
to those who acqulred thelr rlghts from pollcy holders. AU the évidence 
Introduced before me, oral and documentary, Is filed wlth thls report Be- 
spectfully submltted, thls November 2, 1901. 

B. H. Hill, Master in Chancery. 

Exceptions were filed to this report on the ground that the master 
erred in giving priority to fire losses over losses from what are called 
"uneamed premiums." 

Ellis & Ellis, for F. A. Eipscomb. 

R. S. Johnson and Felder & Rountree, for Kelsey and Manhattan 
Fire Ins. Co. 

J. M. Terrell, for state treasurer. 

John L. Hopkins & Son, Ellis & Ellis, E. M. & G. F. Mitchell, M. 
P. Hàll, W. B. Stovall, S. Holderness, Kontz & Austin, E. J. Wynn, 
and J. K. Hines, for interveners. 

NEWMAN, District Judgè. The only question in this case is as 
to the relative priority bf what are called "fire losses" and losses for 
"unearned premiums." I think the master found correctly that the 
$io,ooo defîosited in the state treasury vi^as so deposited mainly and 
primarily for the security of policy holders who sustained losses by 
fire, and such losses should be paid in préférence to claims for un- 
earned premiums. The only difificulty about this, and the opposing 
view which raises doubt, is whether, now that the company has be- 
come insolvent and this $io,ooo is brought into a court of equity for 
distribution, it should not be distributed pro rata to both classes of 
claimants, as being ail simple-contract creditors, without judgment 
or other lien. This contention has been ably presented; but, 
as I hâve stated, I think the master was correct in taking the 
former view. This finding seems to me to be in consonance with 
the statutes of the state in référence to this deposit. The machinery 
provided for making this fund available is ail for the benefit of those 
who hâve fire losses, which indicates that this was the main purpose 
in the mind of the législature for which this fund should be available. 
It is a loss by fire which is "insured against." Code Ga. § 2036. 
The argument that the provision which requires the Insurance Com- 
pany to settle ail claims on policies, whether losses hâve occurred or 
not, before it will be allowed to withdraw the bonds from the treasury 
(Code Ga. § 2041), has weight, but is not sufificient, in my Judgment, 
to overcome the évident intent in the act of the législature that this 
deposit should be held primarily for the protection of policy holders 
against fire losSes. 

The report of the master will be confirmed. A decree may be 
tàken in accordance with this conclusion. The decree should aiso 
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require the delivery to the receiver qf the bonds deposited with the 
State treasurer, such bonds to be sold, and the proceeds to be de- 
posited by the receiver in a national bank in Atlanta, and to be paid 
out by the receiver in accordance with the priorities stated in the 
master's report. 



CHICAGO UNION TEACTION CO. v. STATE BOARD OF EQUALIZATION. 

(Circuit Court, S. D, Illinois. November 22, 1901.) 

L Taxatiok— Corporations— CoNSTiTDTiONALiTT op Illinois Statuts. 

The provisions of the revenue laws of Illinois (Hurd's Rev. St. 1899, 
p. 1400, c. 120, § 32) for the assessment and taxation of the capital stock 
of corporations, exceptlng bauks organlzed under the laws of the state 
and certain other classes of corporations named, are not in violation of 
the constitution of the United States, as denylng the equal protection of 
the laws to the corporations to whlch they apply. 

2. SAMK— BOABD OF EqUALIZATTON— InJUNCTION. 

Under the statute of Illinois of 1898 the state board of equalizatlon 
Is constituted the final tribunal for flxlng the value of property for the 
purposes of taxation, and in such action It acts in a quasi judicial ca- 
pacity, between the state on the one hand and the taxpayer on the 
other. A fédéral court Is not authorlzed to grant an Injunctiou agalnst 
such board, prohibiting It from exercising its statutory powers in the 
assessment of certain property-, on the assumption that it will so ad- 
mlnister the law as to deprive the owner of bis property without due 
process of law, in violation of the fédéral constitution, but it must be 
concluslvely presumed until It has acted that it will proceed fairiy and 
détermine the value of the property upon proper évidence. 

8. Samb. 

A writ of mandamus granted by a state court requlring the board of 
equalizatlon to value the capital stock of a corporation for the purpose 
of taxation, as required by the laws of Illinois, taking into considération 
the market value of its stock and the total amount of its indebtedness, 
except for current expenses, cannot be construed to require the board 
to flx the valuation from such considérations alone, but it is to be as- 
sumed that the board is left Tree to exercise its independent judicial 
functions and consider ail évidence whlch is pertinent to the question. 

4. Samb— Setting Aside Assessment — Reassessmfnt in Subséquent Yeab. 
Under Hurd's Rev. St. 111. 1899, c. 120, §§ 276, 277, which provide that, 
if property is for any reason not assessed for any year or the tax not 
pald thereon through any error, it shall be assessed, and the tax which 
should hâve been pald thereon, with interest, added to that of a subsé- 
quent year, when the assessment made of the capital stock of a cor- 
poration for a past year is set aside by the courts as fraudulent it is 
the duty of the state board of equalizatlon to reassess it as though no 
previous assessment had been made, although the tax levied on the 
prier assessment has been paid. 

In Equity. On motion for preliminary injunction. 

Section 1, article 9, of the constitution of 1870 of Illinois, provides: "The 
gênerai assembly shall provide such revenue as may be needful by levying a 
tax, by valuation, so that every person and corporation shall pay a tax 
in projwrtion to the value of his, her or its property — such value to be 
asoertained by some person or persons, to be elected or appointe^ in such 
manner as the gênerai assembly shall direct, and not otherwise; but the 
gênerai assembly shall bave power to tax ♦ » * persons or corporations 
ownlng or using franchises and privilèges, in such manner as it shall from 
tlme to time direct by gênerai law, uniform as to the class upon which It 
opérâtes." Paragraph 4, S 3, c. 120, 111. St., as amended in 1893, reads as 
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folIowB: "The cai^ltal stock of ail companies and associations now or here- 
after created ùiifleï- the laws of this stàte exeept those tectiilred to be as- 
sessed by ttie local assessors, as hereinafter provlded shall be so valued by 
the State, board of equallzatlon as to ascertain and détermine respectlvely, 
the fair capli Talueof such capital stock, including the franchise, over anid 
above tbe asseésëd value of the tangible property of such Company or asso- 
ciation; such board shall adopt such rules and princlples for ascertalning 
the falr cash value of such capital stock, aa to it may seem équitable and 
Just, and such rules and principles when so adopted, if not Inconsistent \v;.U 
this act, shall be as binding and of the same efCect as if eontalned in tliia 
act, subject, however, to such change, altération or amendment as may be 
found from time to time to be neeessary by sald board: provlded, that in 
ail cases where the tangible property or capital stock of any company or 
association la assessed under this act, the shares of capital stock of such 
company or association shall not be assess«d or taxed in this state. This 
clause shall not apply to the capital stock, or shares of capital stock of banka 
organized under the gênerai banklng laws of this state or under any spécial 
charter heretofore granted by the législature of this state: provided, further, 
that companies and associations organized for purely manufacturing pur- 
poses or for the mining and sale of coal, or printing, or for publishing of 
newspapers, or for the improving and breeding of stock, shall be assessed 
' by the local assessors in like manner as the property of individuals is re- 
qtilred to be assessed." Paragraph 1 of sald section 3 provides: "AU Per- 
sonal property, except as herein otherwise directed, shall be valued at its 
fair cash value;" and section 108 of the same chapter provides: "The state 
board of equallzatlon shall assess the capital stock of each- company or 
association, respectlvely, now or liereafter incorporated under the lavs^s of 
this state. In the manner hereinbefore fn this act provided. The respective 
assessments so made (other than of the capital stock of railroad and tele- 
grSph companies) shall be certifled by the auditor, under direction of said 
board, to the county clerk of the respective countles in which such com- 
panies or associations are located, and said clerk shall extend the taxes 
for ail purposes on the respective amounts so certifled the same as may 
be levied on the other property in such towns, districts, villages or cities 
in which such companies or associations are located." Section 32, c. 120, 
p. 1400, Hurd's Rev. St. 1899, provides that ail corporations and associations 
Incorporated under the laws of this state, other than banks organized under 
: any spécial or gênerai laws of this state, and the corporations required to 
be assessed by the local assessors, shall, in addition to other property re- 
quired to be listed, make out and dellver to the assessor a sworn statement 
of the amount of their capital stock, setting forth particularly the name and 
location of the company or association; the amount of capital stock author- 
Ized, and the number of shares l'nto wtlch such capital stock Is divided; 
the amount of capital stock paid up; the market value, or, if no market 
value, then the actual value of the shares of stock; the total amount of 
ail indebtedness except the indebtedness for current expenses, excludlng 
from such expenses the amount paid for the purchase or improvement of 
property, and the assessed valiiation of ail its tangible property. Such state- 
ment shall be made in conformity to the instruction and upon forms to bo 
prescribed by the auditor of public aceounts; and in case of a failure or 
refusai of any person, oflicer, company or association, to make such retum 
or statement, it Is made the duty of the local assessor to make such retum 
or statement from the best information he can obtain. By section 33 of 
the same act the assessor is required to retum such statement to the county 
clerk, the county clerk Is directed to forward such statement to the auditor 
of public aceounts, and the auditor is required, annually, on the meeting of 
the state board of equallzatlon, to lay before said board the statements re- 
flulred to be returned to him, and sa.ld board is required to value and assesa 
the capital stock of such companies or associations in the manner pro- 
vided by said act Sections 276 and 277 of the same act provide: "Section 
276. If any real or Personal property shall be omitted In the assessment 
of any year or number of years, or the tax thereon, for which such prop- 
erty was llable, from any cause has not been paid, or if any such property, 
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by reason of defectlve description or assessment thareof, shall fall to pay 
taxes for any year or years, in elther case the same, T^hen discovered, shall 
be listed and assessed by the assessor and placed on the assessment and 
tax boolis. The arrearages of tax which might hâve been assessed, with 
ten per cent, interest thereon, from the time the same ought to hâve been 
pald, shall be charged agalnst sueh property by the county çlerk. It shall 
be the duty of county clerks toadd uncoUeeted Personal propwty tax to the 
tax of any subséquent year, whenever they may flnd the person owing such 
uneoUected tax assessed for any subséquent year. Section 277. If the tax 
or assessment on property llable to taxation' is prevented from belng eol- 
lected for any year or years, by reason of any erroneous proceeding or other 
cause, the amount of such tax or assessment which such property should 
hâve pald may be added to the tax on such property for any subséquent 
year, in separate columns : designating the year or years." As provided by 
pàragraph 4, § 3, of the above act, the state board of equalizatlon, in 1873, 
soon after the adoption of the constitution, adopted rules for the; assess- 
ment of capital stock and franchises. Thèse rûles, as slightly amended 
in 1889, are as follows: "Besolved, that for the pm-pose of ascertaining the 
fair cash value of the capital stock, including the franchise, of ail com- 
panies or associations now or hereafter created under the laws of thla 
State, and for the assessment of the same, or so much thereof as may be 
found to be In excess of the assessed or equalized value of the tangible 
property of sueh companies and associations, respectively, we, the state 
board of equalizatlon, hereby adopt the f ollowlng rules and principles, 
viz.: First. The market or fair cash value of the shares of capital stock, 
and the market or fair cash value of the debt, to be determined by référence 
to the stock exchange or the books of said corporations, and the retums 
made to the state board, or other means (excluding from such debt the 
indebtedness for current expenses), shall be comblned or added together, 
and the aggregate amount so ascertained shall be taken and held to be the 
fair cash value of the capital stock, including the franchise, respectively, of 
Buch companies and associations. Second. From the aggregate amount 
asoertained, as aforesald, there shall be deducted the aggregate amount of 
the equalized or assessed valuation of ail tangible property, respectively, 
of such companies and associations (such equalized or assessed valuation 
In each case, if any, shall be taken and held to be the amount and fair 
cash value of the capital stock, including the franchise) which this board 
Is required by law to assess, respectively, agalnst companies and associa- 
tions now or hereafter created under the laws of this state." Thèse rules 
remained in force untU November 22, 1900, iwhen new rules were adopted 
by the board of equalizatlon, as follows: "Eesolved, that for the purpose 
of ascertaining the fair cash value of the capital stock, including the fran- 
chise, of ail companies and associations now or hereafter created under the 
laws of this state, and for the assessment of the same, or so much thereof 
as may be found to be in excess of the assessed or equalized value of the 
tangible property of such companies and associations, respectively, we, the 
state board of equalizatlon, hereby adopt the following rules and principles, 
viz. : First The capital stock of each said company or association shall be val- 
ued as an entirety, due considération being given to the following propositions: 
(a) To the character and duratlon of the franchise of said company or asso- 
ciation; (b) to the amount of the contribution (if any) demanded of and 
pald by said company or association, under the provisions of any contract 
or ordinance, to any municlpality, as compensation for the use of its 
franchise privilèges in said mimlcipallty; (c) the highest and lowest quota- 
tions of the shares of stock of said company or association during the 
twelve months Immediately precedlng the date of assessment, and the 
number of shares of stock sold at such quotations; (d) any other fact or 
condition or circumstance that will assist in arrivlng at a just, équitable, 
fair cash value of said capital stock. Second. From the aggregate amount 
ascertained, as aforesald, there shall be deducted the aggregate amount of 
the equalized or assessed valuation of ail the tangible property, respectively, 
of such companies and associations, wherever the same may be located 
(such equalized or assessed valuation of Its Illinois property belng taken, 
112 F.— 39 
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lu leadbiètûter'aé'ftieieiamé may be d<steï?mlMèd by the eqnallràtton or assesa- 
nlléiït oif'îptope^ by thls board), ftnd the amount remalnlng, In eacb case, 
If any« shallbé taken and fa«ld to be tbe amount and fair cash value of the 
capital stock, lûcludlng the Èranchlse, "which thls board Is requîred by la-w 
to asaesB, resï)éetl*ely, agalnst compénles and associations now or here- 
aftCT ëreatéd under the laws of thls state. Thlrd. The above and foregoing 
ttre deélat-ed tù M thé only exlsting mies and prlnclplea adopted by thls 
board for Its govemment In the assessment of the capital stock of companles 
or associations.'^ On October 24, 1901, the Strpreme court of IlUnols, In the 
case of State Board of Equallzatldn v. Peoplé, 191 111., at page 528, 61 N. E. 
339, h€fld that thë iiew raies so adopted ; "do not présent a correct and 
lawful méfthod of d«tennlnlng the assessed valuatlon of the capital stock 
of corporations, lacludlng th© francblsei over and above the equalized or 
assessed valuatlori of tangible- pr(ç«rty." They also say, of the old rules: 
"They are welJ adapted to produce the resuit deslred, and hâve not only 
been unlformly applled by precedlng state boards of equallzatlon, but hâve 
met the apjwovaï of thls court; afe well as the suprême court of the United 
States, and the method polnted out thereln for assesslng capital stock and 
franchises woiHd be a prctper «ine for the board to follow, even though no 
rules had eVer been formally passed by the board adoptlng sald method." 
The complatnant Is a corporation of IlUnols, organlzed In 1899, with $32,- 
000,000 of capital stock, wtth power to construct, own, lease, or operate 
Street rallroads In Cailcago, and in the eountles of Cook, Lake, McHenry, 
Dupage, and Wlll, In Illinois/' Immedlately after Its incorporation com- 
plainant took to Itself, by long term leases, ail the property and franchises 
of flve Street rallroad companles, comprlslng a System of 300 miles of road, 
for whlch It pays an annual rental of $2,898,988. The défendants are the 
memb'ers of the stàte board 'of equallzatlon. The complalnant listed Its 
property for the taxes of 1900, and made swom return as to the value of lt8 
capital stock. The state boaid thereupon fixed the sum of $600,000 as the 
àdsCBsed value of xomplalnànt's capital stock, Includlng the franchise, 
together wlth $2;080,630, as the assessed value of Its tangible property. The 
tax on thls assessment was paM, amounttng to $76,916, and. reccipt taken 
therefor. The blll avers that défendants now déclare their intention to 
ignore the capital stock assessment so made by It and make a second and 
much heavler assessment of Aie same capital stock. And the answer avers 
that such intended, action wlll be à lawful assessment of the value of com- 
plainant's capital stock, as commanded by wrlt of mandamus authorized by 
the suprême court of lUlûols. The présent hearing Is on motion for tem- 
porary Injunctlon to restraln such action by ths state board of equallzatlon. 

Henry Cravi^ford and W. R. Crawford, for complainant. 
H. J. Hamlin, Atty^ Gen., for défendants. 

Before GROSSCUP, Circuit judges, and HUMPHREY, District 
Judge. 

FER CURIAM, The contention of complainant is that the Illi- 
nois revenue àct is in. violation of the fourteenth amendment to 
the constitution of the tlnited States, in that it dénies to complain- 
ant the equal protection of the law, and that the administration of 
that act takes complainant's property without due process of law. 
The lack of equality is airgued frbm the law itself, because, by the 
proviso, certain corporations are exempt from assessment, and the 
lack of uniformity because, as shown; by affidavits, the property of 
complainant is proposéd ta be taxed at a higher proportion to its 
value than other taxables of the state. A further contention is that 
when the board' t»f çquàiization, iri 1900, made an assessment of 
complainant's capital stock, it had no statutory power, in 1901, after 
such assessment had beeri levied and the tax paid, to make a fur- 
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ther, heavièr, or additionàl 'assessment. Wherera tax is threatened 
under a law obnoxious to the constitution of the United States, or 
so discriminative between taxpayers of the same class as to be ob- 
viously the resuit of fraud, and therefore unequal, within the mean- 
ing of the fourteenth amendment to the constitution of the United 
States, resort may be had to the fédéral courts in the first instance, 
where the remedy asked is the restraint of a ministerial act, and 
especially so where no issues are involved except those that arise 
under the constitution or laws of the United States. The case under 
considération présents, at the présent time, no such situation. The 
laws of Illinois hâve erected, for the purposes of laying its taxes, 
a certain administrative machinery. It begins with the local as- 
sessor, who fixes in the first instance the assessable value of the 
largest portion of the property subject to taxation. It rises then 
to the local boards of review, whose function is to raise upon no- 
tice, or lower, at their own judgment, the respective returns of the 
assessor. It culminâtes in the state board of equalization, whose 
function, prior to the statute of 1898, was to readjust the several 
county assessments by raising or lowering, but always with a view 
to the same gênerai aggregate. Under the statute of 1898 the au- 
thority of this board is enlarged, so that in the gênerai adjustment 
the aggregate itself may be either raised or lowered. It will thus 
be seen that the board of equalization is the last resort in the fixing 
0$ taxable values. It is, and always has been held to be, a quasi 
judicial body. It îs elected, one member from each congressional 
district of the state, and it holds in its hands the interests both of 
the taxpayer and of the state. Thèse interests invoke the supposed 
superior information of the board individually, and as a body, upon 
tax matters, and their judgment and integrity in the application of 
that information to the questions arising. In contemplation of law, 
the board rises to the dignity of an independent assembly or court, 
in whose keeping lie some of the fundamental interests of the state. 
That a différent conception of its function may sometime hâve arisen 
is due not to any change in the law of its création, but to the sus- 
picion that certain boards hâve made alliances with taxpayers, or 
hâve acted without that impartiality and independence that ought 
to characterize every public tribunal. The revenue act prpvides that 
the capital stock of corporations shall be so valued by the state board 
as to ascertain and détermine, respectively, the fair cash value of 
such capital stock, including the franchise, over and above the as- 
sessed value of its tangible property; and that the board shall, in 
the performance of that duty, adopt such rules and principles for 
ascertaining the fair cash value of such capital stock as to it (the 
board) may seem équitable and just. It is obvions from this sec- 
tion of the statute that the thing to be ascertained — ^the objective 
of the investigation— is the fair cash value of the capital stock, in- 
cluding the franchise. Capital stock means, not the individual 
shares of stock, or blocks of such shares, but the stock as an en- 
tirety, — the bénéficiai ownership of everything that enters into the 
property of the corporation. The object of the state is to reach, 
for the purposes of taxation, the property, tangible and intangible, 



612 !. :• 112 FEDERAL REi'ORTER. 

ofeach corporation; if it be a raiiroad, its tràcks, Station houses, 
térmiïlal îâcîlîties, real estate, roUing stock, as also the opportuni- 
ties, inhérent in the corporation and its franchise, of creating earn- 
ings; such as the région it taps, the tonnage such région affords, 
the raarket it reaches, the àdvântageousness of its terminais, its 
capacities and prospects,— in short, every considération that gives 
it an inhérent présent or prospective value. It is évident that the 
problem thus presented to the board is not an easy one. In some 
States it has been met by iixing upon the gross eamings of the 
raiiroad, deducting therefrom the percentage of operating expenses 
that expérience shows to be usual and reasonable, and capitalizing 
the net earnings, thus resulting at a reasonable ratio, such as 5 or 
6 per cent. In other states the resuit is attained by a fixed per- 
centage Upon the gross earnings. But whatever method is adopted 
the purpose is to arrive àpproximately at the fair cash value of the 
property as an entirety, and irt considération of its substantial per- 
manency. The suprême court of Illinois, in the mandamus proceed- 
ings, has stated that in arriving at a fair cash value of the capital 
stock it is proper to take into considération the indebtedness of 
such corporation, other than that for current expenses, and the sales 
upon the stock exchange of the.shares of such stock. About this 
there can be no doubt. The rule has the approval of the suprême 
court of thé United States in the State Raiiroad Tax Cases, 92 U. 
S. 604, 23 h. Ed. 669. But the adoption of this suggestion does 
not make it a fast rule, by which the board is bound to be gov- 
erned. It was meant, in our opinion, to be pointed ont as one of 
the indicia of value, or, in the language of Justice Miller, a criteria, — 
not the ultimate measure. Unquestionably the indebtedness is a 
valuable indicia. It represents what men accustomed to loan money 
regard the property as permanently worth as a security; and such 
men, though occasionally, are not frequently, deceived. But while 
the capital stock is what might be called the equity over and above 
the indébtednessy it ha& a stock-market quotation not measured 
solely by its intrinsic value. The court knows by expérience and 
observation that raiiroad properties wheU sold as an entirety, al- 
most without exception, yield nothing to the stockholder, although 
the stock may hâve been sold in share lots upon the stock exchange 
fof years previôùsly at advanced figures. The court knows, also, 
fronl observation, that thesé stock quotations are frequently advanced 
by contending înterests for control, or by short interests in the 
marketi such as ran the Northern Pacific within ayear to quotations 
alinost tenfold its real value. The court also knows from observa- 
tion that the speculaStive public, dealing in stock sales, and making its 
quotations, are gOyerned largely by the prospect of présent dividends, 
and' liot by any gênerai coîléeption of permanent earning capacity. 
Thesè, and other considérations that côuld be mentioned, make stock 
quotations an indicia, but an unstable indicia, di thè real value of 
the capital stock as an entirety. In thé case of nondividend paying 
stocks, the above ànd, perhaps, other considérations are pertinent. 
In the case of dividend paying stocks, the raarket quotations of 
capital stock, averaged ior a reasonable period of timc, say five 
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years, and duriiig normal business conditions,, would afiford a fair 
measure of value, and should be a strong considération in fixing the 
same. Earning capacity too, for the time being, may be the resuit 
of exceptional management of frugality. The state does not mean 
to tax this, but only the inhérent value of the property itself. Two 
sons may inherit from a father, each a quarter section of land of 
equal value and prospective earning capacity. At the end of a short 
period one son is burdened with debt, while the other has earned a 
large percentage upon the value of his inheritance. The state in its 
taxing function neither exempts the improVideiit son on account of 
his improvidence from paying his jiist proportion of the public obli- 
gations, nor imposes upon the provident son a penalty for his 
frugality and faculty of getting on. The state looks alone to the 
thing upon which the two sons hâve exércised their opportunities. 
With this expression of view respecting the meaning of the law and 
the function of the board of equalization, we ptoceed to the man- 
damus case. 

The facts brought to our attention show that in the year 1900 the 
predecessor of the présent board assessed against the companies 
constituting the présent Union Traction Company, on account of its 
capital stock over and above tangible property, the sum of about 
$600,000, which would indicate a fair cash value of about $3,000,000. 
The facts also show that the bonded indebtedness of the several com- 
panies assumed by the Union Traction Company, and their capital 
stock upon which permanent dividends were guarantied by the Union 
Traction Company, amounted, as near as we can ascertain from the 
record, to about $60,000,000. In the proceedings for mandamus in 
the Sangamon circuit court, thèse facts were bfought to the atten- 
tion of the court. No countervailing facts relating to fair cash value 
of the capital stock were submitted. Why the case was permitted to 
go to judgment upon such a showing is not explained. The prob- 
ability is that the traction company felt that it could defeat the 
mandamus proceedings upon other considérations, and did not 
choose to présent the facts that would show the real cash value of 
its capital stock. It was found by the circuit Court that the dis- 
crepancy thus indicated between the assessment spread upon the 
books and the only criteria of real value brought to the attention of 
the court was so wide and abrupt as to indicate fraud ; and the assess- 
ment of 1900 was therefore set aside as frauduleflt, and a new assess- 
ment commanded. In this state of prôofs the mandamus Case was 
taken to the suprême court, and the findings and ruling of the circuit 
judge were affirmed. 61 N. E. 339. It is difficult to see how the rul- 
ing could bave been différent. On the record presented there was a 
clear attempt to escape a just proportion of taxation, and the court 
could not easily hâve escaped the obligation to set aside so unfair a 
finding. This brings us to the présent status of the assessment of 
1900. That question is now before the board pf equalization as if 
no assessment had been made, the fraudulent assessment being 
equal to no assessment. The duty of the présent board, under sec- 
tions 276, i'j'j, Hurd's Rev. St. 1899, is plain. That duty is to ascer- 
tain the fair cash value of the capital stock as an entirety, and on that 
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.|)^sis ascertain and assçss the.aryearage of taxes, wîth lo per cent, 
iqteff St thereon, ,an)<âi in ,the lan^uage of the mandamus, to arrive at 
such_ vîilùàtion froij],.,:tli!e best information obtainable, taking into 
cpnsfd^rjatiop, àniotig other things, the market value of its shares of 
stocï*: and t"e tota^t3,niount of its indebtedness, except for current 
expenses, as of Aprili, 1900. We do not understand that as a com- 
niand~ôn "the part of the, circuit court or the suprême court to make 
such assessment accpi?ding to the criteria, of the market value alone. 
The wprk of ,tlie bQ^r,(l is hQt thait of the mère mathematician, It im- 
plies, whJai the predec.esspr hoard disrçgarded, the riiarket value of 
the sliarés a.s a cçiii^i^er^tion, but it implies also the inquiry into ail 
othér facts and rpeat^s of knowlëdge that will bring the board to 
a faif fini^ing of the fair piarket yalue of the capital stock as an 
entirety., The .board îsr noi.shorn pf its judicial powers, nor is it 
justiij,qd'b7|r the mfin.damus writ in any disregard of its own best in- 
formation and jildgnient, It reniains still the final reviewing taxing 
bddy of the State, to Whom the taxpayer and the state may alike look 
for a. fair, ascertainment of value, according to every pathway that 
leads tQ^gi; JHSt resuit,. ■" The bill in thîs case assumes that the board 
will ndt tiow exercise its, independent judicial function, but will confine 
îtselî ta t^<e..mere'arithn^etic pf; adding together the indebtedness 
anfl'stpcïç'ëxphange quotafions af the capital stock. We are not at 
liberty tp côhciir m this àssumption. We beheve, and are bound to 
béliéyé» ihat the board. will exercise its function as contemplated by 
the law. ■ This' wouL;ï exc^ude the supposed danger of gross discrep- 
ancy and the supposed danger of overvaluation. If it transpires that 
the boariÇlj,pf équâïizatioh, through pique, or under the lash and spur 
pf sonie,: ^xl^rnal po^er, or through personal fear, or moved by any 
pther considération, than. the impartial and independent discharge of 
îlts , bwn duty^^ a assessed valuation that in its 

ëfféct wowM fce. a fraud npon any taxpayer, the courts still remain 
open to the injured taxpayer. The board should be just, as the state 
wishes it to be, îrresjjgctive pf the, past, and without partiality, and 
this we wiU assumé uritilthç coritrafy appears. As to the contention 
that the law b( I,llinois and its adriiinistration show gross inequality 
and laclc of unifortnity, we regard that question settled by the su- 
prême court, pi thjë.Uriitèd States in the State Raiiroad Tax Cases, 
supra. .,■ ■'■.' '','. ,,". 

The mblfdn fpi- prëlimiinary injunction will be overruled, and the 
teniporary réWraînîhg order dissolved. 
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' '_ ■ . !' '-'^ Na 1,074. ' 

Créditoks' ScfiTs-^OoNDiTidiss Pbecbden.t^Issdance of Exbcutiok. 

' Thé IssUànfeè of au exécution Is ipt neeessary to entltle a judgment 
creditor toimaintaln îi suit in eqiilty to subject property fraudulently 
transferfed t>y tbiiclebtQr, where, by statute, the judgment is made a 
lien on, air. the defendant's property. 
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Appeal from the Circuit Court of the United States for th,e South- 
ern District of Georgia. 

Thls Is a suit In equlty, brought by Salïtuel W. Steltthardt and others, 
Judgment creditors of Max ïjazarus, agalnst the Lazarns , Jfiwelry Company, 
a corporation, and Max Lazaras. The plaintiffs are àll çjtjzens of New 
York, Connecticut, and other States, none of tben» bei^g, a citizen of Georgia. 
The Lazaras Jewelry Company is à corporation charl:éi;éd under the law9 
of Georgia, and Max Laz^rus Is a citizen of Georgia, residJhg In the Southern 
district of Georgia. The judgments or dècrees livhlch thls suit Is brbught 
to collect were rendered in an equlty case by the silperior court of Bibb 
county, Ga., on the 19th of February, 1805. Thé decyees weré in favor of 
79 différent creditors, and flxéd the amount duc each. The clerk of the court 
on application, was ordered "to Issue separate exécutions in favor of said 
plaintifCs for the amounts respectlxrèly due each." Thèse judgments, wlth- 
out interest, In the aggregate, amount to $22,^27.96, N* éxecution was issued 
on the judgments. The owners of 32 of thèse judgment^, amounting, in the 
aggtegate, to $6,839.50, join in the présent suit They 'sué for themselvés 
and other creditors who may become parties. The elalm of one of thé 
plaintiffs in the présent suit in his own right and as assignée of other of 
thèse judgment creditors, who were also citizens of other states than 
Georgia, exclusive of interest, exceeds the sum of $2,000. Max Làzarùs is 
insolvent, owning no propèrty in his own name. Thé bill, as amended, shôwa 
the foregoing facts, about which there is no controvérsy, and then allèges: 
"That the said Max Lazarus and Arthm* Lazarus, for the purpose of defraud- 
ing your orators, used the name of Edward WolfC, * • * and thé riàme 
of Jacob Lazarus, * * * and the name of A. S. Cohen, * • • and, 
for the purpose of placing the money and propèrty of the; said Max Lazarus 
beyond the reach of your orators and their other creditors, on the 15th day 
of March, 1894, filed an application to the superior court of Bibb county 
to be incoi-porated under the name of the Lakarus Jewëlry Company, alleging 
its capital stock to be five thousand dollars ($5,000), ail of which was alleged 
to hâve been paid In at the time of the flllng of said application, with the 
privilège of increasing the same to twenty-flve thousand dollars ($25,000). 
On information and belief orators charge that nglther the said Edward 
Wolff, A. S. Cohen, nor Jacob Lazarus paid a single dollar into said corpora- 
tion, or subscrlbed for any of the Stock thereof, nor was any stock ever 
issued to them, or either of them; but the said Max Lazarus, who really 
put the money into said corporation, and; who is now; the sole owner and 
proprietor thereof, slmply used the names of Edward Wolff, A. S. Cohen, and 
Jacob Lazarus as a cloak to cover up his money and propèrty from your 
orators and his other creditors, and formed said alleged corporation by 
reason of the fact that he, knowing of the pending proceedlng in which your 
orators would obtain said large money decree against hlmself and his 
brother, could not carry on business in his own name without paying said 
decree, and he has contlnued to conduct said business Sinee the rendition of 
said decree under the name of the Lazarus Jewelry Company, and under 
said corporate name now holds ail of that stock of jewelry and merchandise 
in the store occupied by said Lazarus Jewelry Company, at 553 Cherry 
Street, in the city of Maçon, and the books of account, choses in action, cash, 
etc., therein, and the cash on deposit in the Exehange Bank of Maçon and 
other banks in the name of said jewelry company, in trust for your orators. 
Your orators allège and show on information and belief that no stock was 
ever issued to any one by said corporation; that there has never been any 
meeting of the stockholders; no minutes of any of the proceedings of said 
corporation hâve ever been kept; that no one is interested therein other than 
the said Max Lazarus; and that he has Issued no stock to himself, bécause 
he knew that If he should do so, said stock could be levied upon by the 
sheriff of said county of Bibb under thé exécutions Issued upon said decree. 
Orators show that William Wolff, of said county of Bibb and state of Grcorgia, 
is held out as président of said corporation, but orators distinctly charge 
that he Bas no stock therein, and has never owned any stock therein. He 
etates that he has never attended a meeting of Its stockholders or directors. 
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thatthe sî^IdJdJix Lazar\;§ b^tf entlm control and management, and that ho 
hàô ïïb'inteteét tiétein Vhàtëver/* The effect of thèse and other averments 
is that Max Lazarus Is in fact the owner of ail the asséts of the corpora- 

4 1 



tjoo, and that itwasjçrgaplzedto.be fised as a eover for hls property, and 
t6,ffèwatia hls crédlrora... ïherè lib a.ptçiyér for the appolntment of a recelver; 
tjbâï sa^tih recelter hé dl^Mei^to seïl the ptopèrty so held by the corporation, 
ahdvlthaf ■^e prdcéed^|rff Oife:^Wè be ftjf^lied to the payment of the plaintifCs 
aftd^mer creâlt&rS'i^jpMà^^ ï^àzailik' aùd also a prayer "for such other and 
îinroWjj^tef' as'rqk^ SW proper." The défendants answered, 



aèriiwK''ff'aiijl', and'cMwing that uiè 'torporatlon was organized ih good 
^dittt; 'ana tJ»'at the stjScfehWdefé wete Rg f ollows : "À. S. Cohen subscribéd 1 
shà^e, i^affâtÀ* Wolft gtib^ep}|3ed 1 BHai^e, JaCob Lazarus subscribed 48 shares; 
maktng ,mè SLÉrCTegate 50iSW^ to appoint a permanent re- 

céiter pMfliWg op to b©,^éïiÎ!^â, nnmerOUS âfladàvlts were ofEered to sustain the 
tèbpec^m'<pi,tfètiti6na,<)f the parti^, .îpji^ court, af ter hearing arigument and 
Itokîiig'tM casé, undét'adyl^ement, inadé au order appointiûé à permanent 
reèel^étf'VlVOm that.ijtfterlpctitttry «jirder an appeai Is taken by the défendants 
td thjs ^iffoiîrtl, ^âl St^t 6^ of error, àll based 

on th^ 4«<*eé apRoJntliiè a receiv^. 

I Washington Dessau and N. E. Harris (Robert Hodges and Roland 
Ellis, <M,ï:lié brief)/ for à'ppellants. 

Geôiâ. Jones, Is^aç Hardeman, B. M. Davis, and C. A. Turner 
(JosdiF.Fned, on the brief), for appellees. 

BèfiSrè'PARDEEi McCORMICK, and SHELBY, Circuit Judges. 

SHEI)BY^ Circuit Judge, after stating the case as above, delivered 
the opîniotiof the 'court. 

Is thejfailure of thciplaintiffs to sUe out exécutions on the judg- 
ments iàvtKe state; cQÙrt fatal to their right to maintain this suit in 
equity to:'Subject thèir debtor's property to the satisfaction of the 
judgments? In Geprgia judgmeiits are, by statute, liens on ail the 
propÉ^rty of the defe|l^?^iit, both ireal ^nd personal, with exceptions 
not inaterial to this case. Code Ga. 1895, §§ 5351, 5353, 5355. The 
appellaftts, who were thé défendants in the court below, contend that 
a bifl in «4ùity will not lie on behalf ôf judgment creditors to subject 
property of their débtdf, held for him'by a third party in secret trust, 
to thesîitisfaCtionof their judgments, until a fruitless attempt has 
been madè for its collection by exécution at law. In creditors' suits 
against debtors it is frequently said that a court of chancery lends its 
aid to a çpàrt pf ;law, and exercises a jurisdiction merely ancillary in 
charactër,' aiid thait, thèrefore, the party plaintiff whp invokes its aid 
must show, to establish its jurisdiction, that he has exhausted his 
légal reiiiedies/ It is, of course, true that a creditors' suit cannot be 
sustaineày équity in a court of the United States where a plain, 
adéquate, àiid, complète remedy may be had at law; and the gênerai 
rule is that the creditor, before proceeding in equity, must obtain 
a judgment; andj' as sàidby Pomeroy, certain steps must be "taken 
towal-d,s ëèfôtçing or pèrfecting. Said judgment before a party is 
entitïeà 'tp ins^^^^ à 5liit pf tliis charactër." "In this," the author 
adds, "tfierejisiuniforïnity of opinion, but the difïiculty arises in de- 
terminiiig exactly how fàr a plaintiff should proceed after he has 
obtaiiièd his judgment.", 3 P$'ih; ï^^- Juf- § 1415. There is much 
appar^flt tonf}ict in the 'authpjîtîes; on this subject, growing out of 
the différent effect wbich juàgmeats and writs of exécution hâve in 
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the several states. 3 Pom. Eq. Jùr. 1415, note 4, at paçe 464. We 
think, however, that it may be safely ïield that there is a remedy 
in equity when the action at lawhas been prosecuted to judgment 
which is made a lien on the defendant's property by statute; or 
where sùch lien is fixed by the issuanc'e or the levy of an exécution; 
and where there is some impedirnent by fraudulent conveyance or 
other contrivance to the enforcement of the lien at law, the défendant 
having no property except that so incurhbèred subject to exécution 
to satisfy the judgment. It is often asserted that the failure to sue 
out an exécution is fatal to a creditors' suit in equity on the judg- 
ment; but when the suit is, like this, to subject property of the de- 
fendant fraudulently transferred to or held by a third party, it will 
generally be found that it was necessary in the particular case to issue 
an exécution to fix a lien on the property sought to be condemned. 
Such was the reason given for dismissing the bills in thé fîrst English 
cases on this subject. In Angell v. Draper, i, Vern. 399, personal 
property was sought to be condemned by the judgment creditor. A 
demurrer to the bill was sustained because the plaintiff had not al- 
leged that he had taken out exécution ; "for, untU he had donc so, 
the goods were not bound by the judgment." In Shirley v. Watts, 
3 Atk. 200, a judgment creditor, who had not tâken out exécution, 
brought a bill against the défendant tô redeem, ■çirho was a mortgagee 
of : the leasehold estate, and likewise a bond creditoî ; and the master 
of the roUs dismissed the bill "because till exécution the plaintifï has 
no lien on the leasehold estate." It is apparent that each of thèse 
bills would hâve been sustained if the judgment itself had been a lien. 
In McNairy v. Eastland, 10 Yerg. 310, the court held, after examining 
the authorities with much care, that the issuance of an exécution was 
unnecessary to confer jurisdiction on the equity court in cases where 
the judgment itself was a lien. It was held in that case 'that the true 
principle upon which chancerj^ assumes jurisdiction in such cases is 
to enforce the équitable lien created by the judgment. This doctrine 
was reafHrmed in Montgomery v. McGee, 7 Humph. 234. In Flem- 
ing V. Grafton, 54 Miss. 79, the court held that the judgment creditor 
could pToceed in equity to set aside a fraudulent conveyance when- 
ever he could show that he had a lien. "If he is à judgment creditor, 
he must show that he has a lien — either by judgment, if tHe statute 
gives such lien; if it arises from the exécution,- he must shOw that 
one has been issùed ; or, if it arises from a levy bf the writ, that must 
hâve been made." In Corhell v. Radway, 22 Wis. 251, the court con- 
sidered the question madè by the défendant that the fraudulent con- 
veyance could not be assailed because the creditor had not exhausted 
his remedy by the issuance of an exécution atid return nulla bona. 
The court held that, inasmuch as thé judgment, by statute, was îà lien 
upon the land, it followed that, withoùt the issuance and return of 
exécution, the creditor could attack' the conveyance as a fraudulent 
obstruction to an adéquate remedy àt law. In New York the lien 
was. created by the issuance of the exécution. In Beck v. Burdett, 
I Pàige, 305, the chançellor held that the bill might be fîled to subject 
the property to exécution and to remove the fraudulent obstruction 
as soon as the lien had been fixed by the issuance ôf exécution. ' The 
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case sl^pws çîejirly Ujat^he ispti^npe;of tfee çxecutîon would hâve been 
^iiui€ces4ar3i|' i£,,t%' IjUti^gH^ fixed the lien. In Holt v. 

^a^GEoft, 30 iAllai 1,93 (204), thç court héld that the plaintiff might 
go into eqyîty :^vheneyer,he had'a'lien upon the deîendant's property 
for the debt due to him.Avithoùt exhausting légal processes pr reme- 
dies,;_- ,, ._ ,.. .,;".,': ^ ,/ , 'V, ; 

0«r attention, hag .notbèen Cjâtied to a décision of the suprême 
çoiirt which invqlyes thç'^xact question raised in this case. In 
analogous casesj however, tUat court has made observations that 
indicatei an opinion in ÇQpformity with the cases which we hâve 
cited. ïn Sage v. Railroâd Co., 125 tJ. S. 361, 8 Sup. Ct. 887, 31 L. 
Éd. 694, the court said::\ , 

"la tUe présent case., It.ls. true, Sage did not sue out exécution upon hls 
judgment:, and hâve a/returp nuUà Ijona. But that point has become imma- 
tërlal. The ràllroad Company made no such objection at the time the re- 
célveT was at)pbinted. Besldes, sulng qtit an exécution would, according to 
thé facts and the admission of the parties, hâve been an idle ceremony, 
causing ùséless. expense, and :briïLging no real beneflt to the plainti£C." 

Iri Çasè' y; Èèâuregard, iqi U. S. 6S8, 25 L,, Ed. 1004, the court 
inçidentally ;referrêd to the question. Af ter quotirig approvingly 
soiîlé of the éjtSes that Wç h^cVe alrèâdy cited, the court said: 

"The foiundatlpp upon \7blch .tjhese and many other slmllar cases rest Is 
that îudgments àn.d frultléss éxecutions are not necessary to show that 
the credltW nas; no adéquate légal remedy. • * • But without pursulng 
thls slibject f lil'ther, It may be sald that whenever a creditor has a trust in 
his favor, ora lien uponjarçperty for the debt duf) hlm, he may go into 
equity wltlion^ exlj.austing, , légal proceases or remédies. ♦ * * Indeed, In 
those casés i|i;(Vhichlt has, been iheld, that obtalning a Judgment and issuhig 
an exécution ly 'éecessàry Dferore a (^rt oit equity can be asked to set aslde 
fraudulenl'idlBJÈtoBltléns of à débtop's properly, the reason glven Is that a 
genetal credltori ha» no llençi and; when sùch bills ha,ve been sustained with- 
oiit a judgmejitîafrîlaw,' lt;h^s,,lp)e«a to enable the créditer to obtain a lien, 
elther by Judépisnt or exécution.' Biit when.the blll asserts à lien or a trust, 
àiid showà that It cah be tnade' available only by the ald of a chancellor, 
It obvloùsly makes à case for his interfereiàce." 

,, The ameU^ûts rely hère On the case of Jones y» Green, i Wall. 330, 
17 L,. ÈqvïSSÎS-! ï^t'^^t iP*?*r tlie cdinplainant failed because he did 
not proye, t^at ejçeçutiq^ïsï were issued upon the judgments and re- 
turned iiiisatisfied, as hè ,had alleged in his bill. An examination of 
that case, wÇ;itbink,shoiiys that the judgments in question did not 
çqnstitute liçns. itl/|i.e court expressly recognized the jurisdiction in 
equity whejjftheenforceraent "of the légal remedy is obstructed by 
some iqcujiiî^ànpe; upon tHe.debtpr's property, or some fraudulent 
transfer of it," jan^ s^iid that în such case "the équitable relief sought 
restsupon thf fact ;that tîie exécution has issued, and a spécifie lien 
lias been acquirequpoplhe property of the debtor by its levy, but 
tihai; the, obsi^ruçtjpûititerpoised prevents the sale of the property at 
^ fair valua^ÎQH'*-, ît is,,obvious, we^think, that, if the judgment had 
created ajlîeçi, tji4 court wpuld not hâve held that it was necessary 
tOjPrpye thq-i^fîi^nce an,d levy of the exécution. 

The judgjneritp jnvolved hère are made liens by, statut e. They 
^yould:notr ha,y^,been rriade more bindingby the issuance of an exé- 
cution -pn;,çaçhof. the several judgment?. The défendant in judg- 
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ment owned no property in his own name subjéct to éxecution-. Ttje 
property on which the lien was fixed by the judgments was held, it 
is alleged, in secret trust for the judgment défendant. The corpora- 
tion that so held it had, according to the averments of the bill, 
been chartered to be used as a cloak to dèfraud the plaintifïs. The 
property, with its title so incumbered, would not sell under exécution 
for nearly its value. On thèse facts we hold that equity has juris- 
diction without the issuance of exécutions on the judgments. Scho- 
field V. Coke Co., 34 C, C. A. 334, 92 Fed. 269; McCalmont .v. 
Lawrence, i Blatchf. 232, Fed. Cas. No. 8,676;. Case v. Beauregard, 
loi U. S. 688, 25 ly. Ed. 1004. The case is before us on appeal from 
an interlocutory decree. We do not deem it necessary to comment 
on the évidence. After a careful examination of the pleadings, aâi- 
davits, and other évidence, we cannot say that the court erred in 
appointing a receiver. 

We hâve examined the questions raised by the other assignraents 
of error, and we hold that none of them is well taken, 

The decree of the circuit court is afïïrmed. 



In re JOHNSON, 

HARDEMAN et al. v. ETHERIDGE. 

(Circuit Court of Appeals, Fifth Circuit December 17, 1901.) 

No. 1,095. 

Judgment Lien— Georgia Statdtb— Bona Fidb Purchaseh. 

A pledgee of personal property, who acquires possession of the same 
In good faith and without actual notice of a judgment against the 
pledgor, is a "purchaser," wlthln the meanlng of Code Ga. 1895, § 5355, 
which provides that "when any person has, bona flde and for a valuable 
considération, purchased real or personal property, and has been in the 
possession of such real property for four years, or of such personal 
property for two years, the same stoall be discharggd from the lien of 
any Judgment against the person from whom he purchased," and la 
protected by such provision. ' _.,, ,,i,^ ; ,. : , 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

Isaac Hardeman, B. M. Davis, C. A. Turner, and Geo. S. Jones, 
for appellants. 

C. L. Smith, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. The facts in the case are uridispùted, and there- 
on the référée found, and the district court approvedj the foUowing : 

"That the receivers of the Capital Bank of Macori hâte allowed their lien 
to remaln Inactive for a long perlod of tlme, to wlt, nèariy seten yeàifs, at 
the expense of thls Innocent purchaser for a valuable considération; that it 
■was In the power of sald recelvera to protect thelnselves agaih^t such 
innocent purchasers by taklng proper steps to enforCe thelr executlO;» wlthin 
the statutory period of two years; that they havé been négligent and failed 
Ho exercise due diligence; and that of the twOlîtiga-ntBi F* C. Ètherldge, who, 
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çonsMeriijg t|^jÇ n^bnw «nd charact^ of the property he pwchased, dld what 
te tlsudî andiS Custpôïary to do wlth such property, and ail that was re- 
qolrôd to do, bi''ë<i'iiiïa be réquired to do with sald property, he having no 
actua)/ knowledge of sald Jndgment, and hls good faith not being questioned, 
jôtttjid^ upon a sup^riQriequlty tp sald recel vers, and is in equlty and good 
Wi>8Clence entltled 49 the fuçid ta controTersy." 

• There is no question that Etheridge acquired his title to the check 
itt cBsptite in good faitb ànd for a valuable considération, and the 
only point in any doubt as to the correctness of the finding is 
whether he was à purchaser, within the intent and meaning of sec- 
tibii.ygss of the Code of Georgia (1895), which reads as follows: 

"Wh«ii any person hàs, bona Me and for a Taluable considération, piu-- 
ehàsëd' rêal oï Personal property, and has been in the possession of such 
■réal property forfbur yenrs, or of such personai property for two years, the 
same shall bedlschargeû from the lien of any judgment against the person 
from whom he purchaséd." 

While apledgee of movàbles does not acquire an indefeasible 
title, he acquires a rhost valuable right, which he can assert against 
the pledgor, even to the divestiture and transfer of the title; and 
we see no reason to discriminate between him and the purchaser 
as to the effect of his long-continued holding and possession. In 
Trice V. Rose, 80 Ga. 408, 415, 7 S. E. 109, it was held that the gist 
of the above-quoted section is bona fides. In Fidelity & Deposit 
Co. V. Exchange Baxik ql Maçon, 100 Ga. 625, 28 S. E. 393, where 
the effect of an assîgriment or transfer of funds was in question, 
the co«i'tJ''Sâys: - '^ ; . : 

"In the présent case there is ûo- question made upon the bona CJes of 
the transaction between the Exchange Banli of Maçon and Sparks, the 
debtor. It bought this spécial fund-ïrom him, and pald hlm for it; and 
althoti^h ÎÇ filày not hâve taken an' absolute légal assignment of the fund, 
it t6olc'a"perfectée(uitJ-, which ■wlU be protected against the subséquent 
action of the ludgmenli- Crèdltoir." • 

IJiiderJ thèse rulingspof the suprême court of Georgia, and after 
mUthucé'ftëîdel'a.tîon of thè' interesting argument of the counsel for 
.;àpp.ëllafiïs^';;'^è,;,?ire';;6f,, (ibffl there isnp réversible error in 

thèjudgméht appeàlèd frorh, and the same is àffirmed. 

::■,-:'- fj :L lol .. . ;., y.:inr ' ,,r, ut :,!■. — ■ .. :■. ' v' 

' /CAiRI^AIRS et«l7 V/aMERÏCAN BONDING & TRUST CO. 
(Careuit Court, B. D. Pennsylvanla. January 18, 1902.) 

:-p;. ùi:-:") .V'",;, y, : 1 1 ■ m.m. :'• = 

Fidelity In8|DIIAKCe^Pal8b Statembkts of. Employer. 

Wii^rej!'ïï^ïiti;'ins^feâcé poHcV'ferôvided that statements théretofore 
: or ifaéreiJSIlreeri 'Dttadè .b^" the employer relative to the sùbject of the risk 

, ^oul4,.i^i9^fi^ti;tÇi,aa .e^sientlalpart and form the basls of the contract, 
and 1^.f^ura,Ffïpewà^ içf |ç,çh pollcy the employer certlfied that on a 

".[ çprtaln î^^Sn s^W .'t>oô^S: a^kd Vcoounts pf the employé were examined, and 
f^u;â4.,c^rï^,%)H^d,'ali mpneys ^lapdJed by him accounted for, and that 
çottii^ig,,':^}) known. affecting unfayprably hls title to confidence, when 
In ïjàct pOirei9,infnatioii of hls books- or accounts had been made for 
ne^irly, ai ,5^^ Iffior to tijedftte fitated.; an.â, he was on such date a de- 



CAESTAIR3 V. AMERICAN BONDING & TEUST CO. 621 

faulter in a large sum, as a cursory examlnatlon of hls books would hâve 
shown, the renewal of such policy, based on such certlflcate, was vold.» 

Motion for Judgment Non Obstante Veredicto. 

Jos. De F. Junkin, for plaintifïs. 
Francis B. Bracken, for défendant. 

J. B. McPHERSON, District Judge. This suit is brought upon 
policy of fidelity insurance, taken oùt by the Bourse Restaurant 
Company upon its gênerai manager, Cari G. Essner, which con- 
tains, among others, the following provision : 

"And whereas, the employer has delivered to the [bonding] company cer- 
tain statements and déclarations relative to the duties and accounts of the 
employed, the manner of eonducting the business of the employer, and other 
matters, which, together with any statements or déclarations hereafter re- 
quired by or lodged with the [bonding] company, do and shall constitute an 
essentlal part and form the basls of this contract." 

The policy was issued in December, 1895, for one year, but annual 
renewals were afterwards made; the last renewal continuing the 
policy from December, 1899, to December, 1900. The principal 
défalcations of the employed took place during a period from, say 
February 9 to May 12, 1900. 

Several défenses are interposed to recovery, of which I think only 
one need now be noticed. In December, 1899, — shortly before the 
renewal then in force would expire, — the défendant notifîed the 
restaurant company that the policy was about to come to an end, 
and inclosèd the usual certificate to be executed by the company 
as a condition précèdent to continuing the contract. This certifi- 
cate, which \vas duly signçd and delivered to the défendant on be- 
half of the restaurant company before the last renewal was issued, 
is as foUows : 

"This Is to certify that on the 23rd day of December, 1899, the books and 
accounts of Mr. C. G. Essner, in ouremploy as • * *, were examined by 
us, and we found, them correct in every respect, and ail moneys hàndled by 
him accounted for, to the best of our knowîedge and bellef. 

"He has performed his duties in an acceptable and satisfactory manner. 
We know of nothing in his habits or antécédents affecting unfavorably his 
title to confidence, and we know of no reason why the guaranty bond Issued 
on his behalf by the American Bonding & Trust Co. should not be con- 
tinued. His salary now is * * *." 

This certificate, therefore, was a statément or déclaration received 
by and lodged with the défendant, in accordance with the foregoing 
provision of the policy, and became the basis, or an essential part, 
of the contract for the ensuing year. If, therefore, it was false in 
any material particular, it follows of necessity that the contract was 
void. Upon this point the testimony is undisputed. No examina- 
tion whatever had been made of the books and accounts of the 
employed at the date naméd, or for nearly a year before; and it 
appeared distinctly thàt the certificate was made in mère reliance 
upon the correctness of a statément presented to the restaurant 
company early in December by the bookkeeper of Mr. Essner. It 
further appeared that, when the certificate was made even a hastj 

1 Fidelity insurance, aee note to Indemnlty Oo. y. Wood, 19 C. G. A. 273. 
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exâmittâtidii of iHé t«3ôks woùld hâve discloséd the fact that the 
emf)ldyed "had dràWfl out, and apparently applied to his individual 
use, more than $3,700 pf, the restaurant company's money. Part 
of this sum he afterwards repaid, but about |i,oop, never was re- 
stored, and this amount helps to niàke up the totalof the morieys 
abstracted. 

, Under tfaese drçumst^nces I do pot see much roqm for discussion. 
If an exainination of the employed's accounts had been made, the 
employer would probably not haye b,een bound to, do more tlian 
act in this regard with reasonâble diligence and in good faith (Guar- 
antee Co. v.; Marchants' S.ay. Banlç & Trust Co., 26 Ç. C. A. 146, 
80 Fed. 'jyy^; but, wheresno examination at ail is made, in spite 
of a positivé Certificateto the cqntrary, the employer must at least 
be charged With knowledge pf whât appears on the very surface of 
the accounts. Wïiat thiis^ , appears iwrâs an apparent embezzlement 
of the employer's money, and of this fact it need hardly be said 
the défendant waé entitled to bè înformed. It may hâve been 
capable of aiï exiilanation consistent with innocence, but the prima 
faciès pointed toward guilt, and it iS now clear that guilt was the fact 
feehirid the appearâncè. In other words, the employed was an em- 
bezzler at the very time when his employer was taking the risk of 
declaring that hîs books and accoùntà were "correct in every re- 
spect," that "ail; inoneys handled by him [had been] accounted for," 
and that ; there vvâs "no réason why the guaranty bond * * * 
should not be cohtinued." Because of thèse material misstatements, 
the last renew^l was void. 

yiliis questiori was raisfed by the de:fendant's point asking for 
bîhding instr.uctîôns ; and, as the point \vas reserved, and as I think 
it hiust be âtlsWer'ed in the d'efendant's favor, it is unnecessary to 
consider now the other questions that were presented and areued 
irt support of the ..peinding motion., Judgmènt will be entered on 
the reserved point for the défendant, notwithstanding the verdict. 



UNITED STATES V, CERTAIN LANDS IN TOWN OF JAMESTOWN, B, I. 

In re NBWLIN et al. 

(Cîrcolt Court, D, Rhofle Island. April 22, 1899.) 

, No. 2,57a 

1. EMmBNT DbMÀnr-^RiaHT to CompbnsatioIt— Takino ot Propertt. 

! That the érection ànd ufie df a ïœrtlflcatlon Uy the United States 
Interfères wjth the purpose a neighboring landowner had In view In 
purchaslng, and, Improvlng his propprty, or even iinpalrs Its value, does 
not constltute à taking of such properly which entltles hlm to compensa- 
' tlon. ' ■ _ ^ ' 1 . . ^ 

8, SamB— iNJURt TO PROPBRtï MOT TaKBN. 

In detennlning Vbethéf the coUdemnàtlon of property for a public 
use wlU infllct légal InjurS» ftipon otheT property owners, such as to entltle 
them to compensation, It must be assumed that the landa taken will be 
applied to the use (or wMch they tir© otftidemned. 
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8. Samk— Conditions in Deed— Rbstkictions on Use of Pboperty. 

Lots on a tract of land were conveyed by deeds contalnlng a condition 
prohlbitlng their use for certain purposes, such as for the érection and 
maintenance of any slaughter house, smith shop, steam englne, or distll- 
lery, brewery, or saloon, etc., and provldlng that Buch condition mlght be 
enforced by action by the owner of any other lot on the tract. Certain, 
of such lots were condemned by the United States as a site for a seacoast 
fortification. Helcl., that the possibillty that the government might in 
the future erect and malntain a smlth shop or steam englne or other like 
structure on the property did not constitute a présent invasion of any 
rights of other lot owners, whose property was not taken, whlch en- 
tltled them to compensation. 

4. Same. 

Such restrictive conditions In deeds for the benefit of other lot owners 
cannot be construed as intended to apply to the United States in case 
It should be deemed necessary to appropria te any of the property for 
purposes of national défense or other public use, but only to the nse 
of the property by private indlviduals for private purposes, as Is In- 
dleated by the provisions glvlng other lot owners a rlght of action for 
their enforcement 

5. Same. 

Semble, the rule, of law that merely incldental Injury to property aris- 
ing from the occupation and use of the property of another by the state 
or United States for public purposes does not constitute a "taking" of 
the property so Incidéntally injured, whlch entitles the owner to com- 
pensation, cannot be avoided by private covenants, so as to Impose an 
additional burden upon the public in the exercise of the rlght of emlnent 
domain. 
€. Same— Easbmknts. 

Where the proprietor of a tract of larid, whlch was subdivlded and 
sold to différent purchasers, dedicated certain portions for the common 
lise of ail owhers of other parts of the tract, suéh owners hâve an ease- 
ment in the land so dedicated, whlch entitles them to compensation on 
its condemnation by the United States for a use whlch is Inconsistent 
wlth the contlnuance of such easement 

Proceedings by the United States for the condemnation of lands 
as a site for fortifications for seacoast défenses. On motion to dis- 
miss claims for damages and on demurrer to amended claims. 

Charles A. Wilson. U. S. Dist. Atty., for the United Staites. 
WiUiam P. ShefHeld, Jr., and Clarke Burdick, for claimants. 

On Motion to Dismiss. 

BRO WN, District Judge. That the érection and use of a fortifica- 
tion for coast défense are considered by the owner of a summer rési- 
dence located upon neighboring lands, not taken for the public use, 
"to defeat much of the purpose he had in view in the purchase there- 
of, and in making his érections and improvements thereon," or even 
that the value of his estate is impaired thereby, gives him no right 
to compensation. Acts donc in the proper exercise of governmental 
powers, and not direetly encroachiiig upon private property, though 
their conséquences may impair its use, are universally held not to be 
a "taking," within the meaning of the constitutional provision for 
compensation. Northern Trahsp. Co. v. City of Chicago, 99 U. S. 
635, 642, 25 L. Ed. 336; Gibsoh v. U. S., 166 U. S. 269, 17 Sup. Ct. 
578,41 L. Ed. 996; Meyer v. City of Richiiiond, 172 U. S. 82, 19 Sup. 
et, i66, 43 L. Ed. 374. Thereîore the only grounds for compensa- 
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tion, set forth: jft the claiiris pf tKese persôns whxjse lands hâve not 
beèn talçen, î|nâi, require further considération, , are the alleged ap- 
propriation: or destruction of certain rights to use and restrain the 
use of;thelaIlds>taken. The iallegations as to the possession of such 
rights^ howevé)^,'arie too gênerai, and mây invblye conclusions of law. 

The oblectiori that there is' not propèrly.pn the record any légal 
right in.the lands taken is well grounded. ,It is a familiar rule of 
pleading that the commencement of patticular estâtes must be shown. 
Steph. PI. § 308; I Chit. PI. § 504. ' 

Before proceeding to décide whether the condemnation for the 
purposes of coast défense necessarily involves a taking or destruction 
of rights of a certain class, and whether compensation would be due 
therefor, we should first require proper allégations of the existence 
and origin of th'ése rights. Up6n thèse, accompanied by proper 
référence tp the deeds, the légal sufficiency of the titles may be de- 
termined as a preHminary question. 

Though the claims are imperfect, an opportunity should be given 
to amend by striking out such- parts as relaté tô compensation for 
damages merely çonsequential tp the. publib uçé. and by inserting 
proper allégations of ,title. Therefore the .motion to (îismiss will 
be held, and leave is granted to amend within 20 days. 

On Demurrer to Claims. 
iJanuarjr 6, 1902.> 

No land of thesé claiman|ij is actually taken by the deçree of con- 
demnation. Nor do their lands adjoin the lands taken by the United 
States. The claimants are ôwners 6f lots on that large tract at the 
Southern end of Conanicut Island, at the: èritrance of Narragansett 
Bay, known andplatted as "Océan Highlands." Many lots on this 
plat hâve been^^çold by the: Ôcean Highland Company subject to 
restrictions pf cpp.ditions, the design wbereof is to make every por- 
tion of Océan Plighlands subject thereto for the benefit of every other 
portion. Certain Ipts subject tp thèse restrictions, and belonging to 
other pefsPnS, hàvè been condémned by the United States for "the 
location, construction, and prosecution of wprks for fortifications 
and coast défense," otherwisé described as "military uses." 

The claimants first assert tba't the taking of thèse lands has de- 
strpyed the rights tp restrîçt their use, and that thèse rights of re- 
striction are appiirtenaint tOithe lestâtes of the claimants as "négative 
easements." , TheUcJâimantSr itext contend, that thé destruction of 
thèse "négative?! easements" iSiâ taking of their property by the 
United States, and tha.t thfeyiar^ entîtlèd, to; compensation therefor. 
Eor the United States it is cpntended that thèse rights are not taken, 
and that the claimants are»B0!t entitled to compensation. . 
• T:be restrictive. provision côntained in the deeds of part of the land 
actu^Uy taken Î8; as folio ws: < ;: • ;. 

. :"BjJt thls deed Jfe on condition thât no slaughter house, smith shop, steam 
englue, fumace, forge, bone-bolUngi eçtabUshment, iron or brass foundry, 
np mannfactory of chemicals.ôfàny description, of gas, soap, fisli guano, 
fish oil, kérosène, or otlier oll',' nt» brewery^, distillery, bar, aie liouse, drinkin^ 
Bétloon, or otlier place for the manufacture, compounding, or selling of any 
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klndof Intoxieatlng llquors, In any manner or form, shall ever be erected, 
loçajted, used, or suffered in or upon any part of sald granted land, and thaf 
no other. noxlous, dangerous, or offensive trade or business whatever shall 
erer be flone, carrled on, or permitted In or upon sald land or any part 
thereof, with the understanding, however, that this shall net exclude from 
said land any Invention, apparatus, or machine appurtenant to a dwelUng 
house, for llghting or warming the same or supplylng the same with water; 
and said conditions may be at any time enforced, by action, injunction, or 
otherwise, by said grantor, its successors and assigns, against said grantee, 
and hls helrs and assigns, forever, and alBo by the owner or owners, oc- 
cupant or occupants, for the time being, of any portion of said Highlands, 
on the said plat thereof, against any owner or owners, occupant or occupants, 
for the time being, of said granted land, or of any part thereof, forever; 
the design being to bave the conditions hereof in every deed given by said 
grantor in the premises, and make every portion of said Océan Highlands 
Biibject to said condition for the benefit of every other portion thereof, for- 
ever." 

Other provisions except from thèse conditions certain portions of 
the tract, with which we are not concerned, as well as "every part 
wheresoever hereafter occupied by a hôtel in actual use as a hôtel, 
and large enough for the commodious entertainment of at least fifty 
guests." 

In considering whether there is a taking of any rights of the claim- 
ants, we must refer to the purpose for which the lands subject to 
thèse restrictions were condemned, to wit, "the location, construc- 
tion, and prosecution of works for fortifications and coast défense." 
It must be assumed that the lands taken will be applied to that public 
use, which in this case is the basis of the right to condemn. No 
weight çan be given to the claimants' contention that, if the United 
States should abandon its use of the land taken, and convey its title 
to private individuals, its grantees would hâve the right to carry on 
any of the ofifensive trades mentioned in the Highlands deed. See 
Railway Co. v. Doe, 114 U. S. 340, 5 Sup. Ct. 869, 29 L,. Ed. 136; 10 
Am. & Eng. Enc. Law (2d Ed.) 1088, 1130; Chicago, B. & Q. R. 
Go. v. City of Chicago, 166 U. S. 226, 249, 251, 17 Sup. Ct. 581, 41 
L. Ed. 979. The proper inquiry is whether the necessary effect of 
the condemnation of other lands for the purpose specified was to 
take and destroy the restrictive rights and "négative easements" of 
the claimants, and whether this is a taking for which compensation 
must be made. 

Upon first impression, it would seem that the resuit of this con- 
demnation was rather to perpetuate the purpose of thèse restrictive 
conditions than to destroy it. If, appurtenant to A.'s estate, is the 
right to prevent the érection of a house on adjoining lands of B., the 
condemnation of B.'s land for a public building may descroy A.'s 
right to control the use of B.'s land, and in some cases be considered 
a taking Of A.'s propercy. But, if B.'s land is condemned for an open 
park, thereby rendering it morally sure that no building will ever be 
erected thereon, surely the state need not pay A. for the loss of 
that which he has not lost, but which has been more efïectually se- 
cured to him. Looking at the condition, it may be said, as a matter 
of common sensé, that the appropriation of land to coast défense 
efïectually prevents its use by private persons for noxious, danger- 
ous, or offensive trade or business, for a slaughter house, brewery, 
112 F.-^O 
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dfstillery, bar, aie house, bone-boiling establishment, manufactôi^ of 
sbap, fish guano, fish pil, kérosène, or other oil; atid it is safe to say 
that applying the lând to coast défense neither necessarily lior in any 
probability, in thèse respects, destroys or impairs or "takes" the 
rights of restriction, or conflicts with their purpose. It is, however, 
conceivable that coast défense may require the érection and use of a 
stnith shop, steam engine, furnace, forge, or iron or brass f oundry. 

Cbncedihg the possibility that; one of thèse may be erected and 
used by the United States upon thèse premises, can we say that this 
présent possibility of a future use by the United States makes the 
présent taking of Otheî- larids a présent appropriatioii of the clâim- 
ants' property rights? I am of ïhe opinion that it does not. In 
Chicago, B. & Q. R> Co. v. City of Chicago, i66 U. S. 226, 241, 17 
Sup. Ct. 581, 41 L,. Ed. 979, the inquiry was "whether the necessary 
efïect of proceedings in the court below was to appropriate to a 
public use any property right * * * without compensation be- 
ing ruade or secured to the owner." If we are to inquire whether, 
in this case, the necessary effect of this condemnation of other lands 
is to expose thèse claimants or their successors in title to a violation 
of any of thèse conditions, the answer must be that it is certainly 
not a necessary effect. On the contrary, there is a very great degree 
of probability that none of thèse things wiU ever be done, or, if donc, 
that the détriment therefrom will be too unsubstantial for serions con- 
sidération or for pecuniary estimation. 

There are no allégations of fact upon which a fînding of a prob- 
able interférence with the rights of thèse claimants can be support- 
ed ; nothing upon which an estimation of the damage which might 
resuit can be based. The United States has not sought a decree of 
condemnation that, either in express terms or by necessary or prob- 
able inferçnce, imposes upon thèse claimants what they hâve a prés- 
ent right to forbid. But it may be said that it is the acquiring by 
the United States of a right to do those things, which thèse claim- 
ants, bave now a right to forbid, which in légal contemplation is the 
"taking," and not the subséquent doing of thèse things. But the 
right which the United States acquires is to do on the lands taken 
such of thèse things as are necessary and proper for national défense. 

Hâve thèse claimants any property rights, under thèse deeds, to 
prevent such a usç? Upon a fair construction of the condition in 
question, must we not regard it as having référence merely to the 
prohibition of such structures and such uses as might be made by 
private indiyjduals in private business, and as having no référence 
whatever to such uses or structures as might be required for national 
défense? '. 

The restrictive clause, after enumerating varions things, says "that 
no other noxious, dangerous, or offensive trade or business whatever 
shall be fîpne," etc. Thjs shows the intent of the framer of the 
condition,-p;an intent wBich did not contemplate the contingency that 
at some type; it might be necessary for the national government to 
erect anid use upon one or more of thèse lots a smith shop, forge, 
furnace, steam engine, etc., for governmental purposes. 

Were we dealing with a condition of a différent character, such as 
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a building restriction appurtenant to thè claimants' estâtes, whereby 
their value was greatly enhaticed through the fact that light and air 
could not be eut off, or perhaps a fine prospect destroyed, a différent 
question would be presented. If a claimant bas a right to prevent 
the érection of a wall against his house, tliis right might equally well 
be invaded by the wall of a private house or the wall of a fortifica- 
tion. It might then be said that the claimant had an ordinary ease- 
ment of light and air or of prospect over another's land, — a property 
right of ordinary character ; that he had a right, under existing laws, 
to acquire such an easement by contract with his neighbor ; that to 
destroy it was to take it for public use. But the condition now 
before us is of a différent character. It does not prohibit the érec- 
tion of structures as such, nor does it préserve easements of light and 
air or of prospect. Even a hôtel is not prohibited. While we might 
say that the wall of a fortification was équivalent to a private wall, 
in cutting off air and light, we would not be justified in saying that 
the use by the government of any of the prohibited things for pur- 
poses of coast défense is substantially équivalent to the use of them 
for private purposes. This condition has no référence to structures 
as structures, but rather has a référence to uses of the lands on the 
Highlands plat, and we would be going far beyond the bounds of 
common expérience were we to say that what the government has 
acquired the right to do by virtue of the public necessity for national 
défense is, in substance, what was contemplated and provided against 
by the framers of this deed. 

While we might say that a wall is substantially a wall, by whomso- 
ever erected, we cannot say that a use by the government for coast 
défense is substantially such a use, or involves substantially such a 
use, as was in the contemplation of the framers of this deed. I think 
this case might well be put upon the ground that the right acquired 
by the government does not appear to be in any substantial particular 
inconsistent with the provisions of this condition, or destructive 
thereof, and that for this reason there is no taking of the claimants' 
property in this particular. But if we go further, and, taking a more 
literal view, say that the condition does provide against exactly what 
the United States has now acquired the right to do, the case of the 
claimants is not yet clear. 

If we cohstrue this language as the équivalent of an express con- 
dition that no act or use of this character, even if necessary for 
national défense, shall ever be donc upon thèse lands, would not such 
a construction defeat itself by requiring us to hold the condition void 
as against public policy? As has already been said in a former 
rescript in this case: 

"Acts donc In the proper exercise of governmental powers, and not dl- 
rectly encroachlng upon private property, though thelr conséquences may 
impair its use, are unlversally held not to be a 'taking,' wltliln the meaning 
of the constitutlonal provision for compensation. Northern Transp. Oo. v. 
City of Chicago, 99 U. S. 636, 642, 25 L. Ed. 336; Glbson v. U. S., 166 U. S. 
269, 17 Sup. et. 578, 41 L. Ed. 9S6; Meyer v. Caty of Richmond, 172 U. S. 
82, 19 Sup. et. 106, 43 L. Ed. 374." 

In Raiiroad Co. v. Lowe, 114 U. S. 525, 531, 5 Sup. Ct. 995, 29 
L. Ed. 264, it has been said that: 
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The; Unlte^ States "possess therlght of emlbent domain wlthin the states, 
miJig those terms not as eypresslng the ultlmate domlnlon or title to prop- 
ertjf, but as Indicating the rlght to take properfy for public uses, when 
ne^eâ'to exécute the ppWers eonferred by the constitution, and that the gên- 
erai goyernment Is not dépendent upon the caprice of indlvldualS or tlie wiU 
pf stat0: législatures lu the acquisition of such lands as may be required for 
the full and effective exercise of its powers. » • •" 

And at page 541, 114 U. S., at page 1004, S Sup. Ct., and at page 
270, 29 L. Ed.: 

"It is for the protection and Interèsts of the states, thelr peuple and prop- 
erty^ as well as for the protection and Interests of the peuple generally 
of the United States, that forts, arsenals, and other buildings for public uses 
are cônstructed wlthin the states. As instrumentalities for the exécution of 
the pdwers of the gênerai government, they are, as already said, exempt from 
such control of the states as would defeat or Impair their use for those pur- 
poses." 

There is a clear distinction between acts donc by priyate indi- 
viduals for tlieir own benefit and working injurious conséquences, 
and actSîTperhaps equally injurious, donc for a public purpose, in the 
exécution Df a public duty. See Northern Transp.Co. v. City of 
Chicago, 99 U. S. 635, 25 L. Ed. 336. The restrictive conditions give 
thèse clâimants no right to go upon the lands taken nor to use them. 
The damage which may resuit from the use by the United States will 
not be the resuit of the taking of any part of the clâimants' lands, or 
a direct invasion thereof, but the incidental conséquence of the law- 
ful and proper exercise of a governmental power. 

But it is said thèse clâimants hâve a property right which is valu- 
able, and which is appûrtenant to their estâtes, namely, the right to 
enjoin ail uses of the property inconsistent with thèse conditions. 
The difïïculty seems to me to be in the contention that there can be 
any property right whatever, springing from private grant, that the 
lands of ànother shall not be used for necessary governmental pur- 
poses. Suppose a deed' to contain the condition that the grantee's 
property shôuld never be ûsed by the United States for a fort, or 
by the State for a state capital, arrnory, or schobl house; would not 
such a condition on jts face be vbid, as against public poliçy? As 
each owner of land hoMs*^ his property subject to the devesting of his 
title through the action of the state or of the United States, bàsed on 
public necessity, can he by any means, directly or iridirectly, impose 
upon the staté or the United States the burden of. compensatihg him 
for damage resulting from that public use which doès not directly in- 
vade his land ? If the lands on the squthern end of Conanicut Island 
were held in fee by a number of owfiers, wîthout restrictive condi- 
tions in their deeds, ahd the national government found it necessary 
to condemn any one of the estâtes, the adjoining owners, or those 
occupying other portions of the tract, could recover no damages 
whatever for the deprétiation dàùsed to their estâtes by the public 
use. Can it be possible , that thèse owners, by mutual agreements or 
covenants that they or ;tbeir successors in title will not do things 
whiÉh may be necessary for national défense, and by agreeing" that 
thèse things are noxious and offensive to them, compel the United 
States to pay them fot the right to do, upon lands taken, what is 
necessary for the protection of the nation? 
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If such a right can exist against the state or nation, and can b^ con- 
sidered property, then only a mère device of conveyancing is neces- 
sary to defeat entirely the rule that dépréciation of property inci- 
dental to a public use does not constitute a "taking"; for private 
deeds may then provide in express terms against such uses as may 
be necessary in case the government exercises the right of eminent 
domain. If thèse private covenants are, as against the government 
and State, te be recognized as property, then the government, by 
taking such uses, takes private property, and must make compensa- 
tion. 

The case for the claimants amounts to this: that, although the 
dépréciation of the value of lands not directly encroached upon by a 
public use is not a taking, it nevertheless can be converted into a tak- 
ing by private agreements of the owners of lots on a large plat that 
ncne of them will do things which may be necessary for coast dé- 
fense. It is truc that the value of lands for summer résidences may 
be increased in value by such agreements ; but does it follow that, if 
the State or nation desires to acquire a portion of such a tract for a 
public use, it can only do so by paying ail the owners of a large tract 
for a loss of values due to the defeat of their expectation that in the 
use of their lands they will forever be free from annoyances such as 
might be caused by governmental opérations? 

The more reasonable view would seem to be that, if a number of 
summer résidents choose to locate their houses upon those points of 
land which command the approaches by sea, they take the risk that 
such natural points for défense will at some time be occupied by the 
government ; and, while they may be entitled to such increased 
values as resuit from the expectation that private persons will not 
carry on offensive occupations on the tract, they are not entitled to 
the value of a belief or expectation that the government will not ap- 
ply thèse natural points of défense to the public use. While the 
owners may so contract as to control private business, and thereby 
increase the values of their estâtes, they are not entitled so to con- 
tract as to control the action of the government, or to increase the 
values of their lands by any expectation or belief that the government 
will not carry on public works in their vicinity, or that in case it does 
it will compensate them for the loss due to the defeat of their expecta- 
tion that it would not. Let us suppose that real estate owners in a 
seaside town, resorted to by summer résidents, should mutually 
covenant that no school house should be erected upon their lands, 
and that such provisions should in fact enhance the value of their 
estâtes ; must the town, in order to procure a suitable school site, 
pay for the dépréciation due to a necessary public use? It would 
seem entirely immaterial whether private persons had contracted 
with référence to this subject or not. Each landowner holds his 
estate subject to the public necessity for the exercise of the right of 
eminent domain for public purposes. He cannot évade this by any 
agreement with his neighbor, nor can his neighbor acquire a right 
from a private individual which imposes a new burden upon the public 
in the exercise of the right of eminent domain. 
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If the co~idition in question, when fairly interpreted, had any ap- 
plication to such uses as are incident to coast défense, the présent 
case, wherein a great number of owners, occupying lots remote from 
the proposed fortifications, are making extravagant daims for dam- 
ages,^ would be an eminently proper one for the application of the 
doctrine that acts donc in the proper exercise of governmental pow- 
ers, and, not directly encroaching upon private property, are not a 
taking, and that no contract of private persons can make such acts a 
taking, and that contracts purporting to do this are void, as against 
public policy. But we do not think that this case calls for the appli- 
cation, ofthis doctrine. 

There isia further reaison for holding that, fairly construed, thèse 
conditions 'hâve no application to a governmental use. It is pro- 
vided: 

"Saia conaitions may be at any time enforced by action, Injnnction, or 
otherwlse, fey sald grantor, Its successors and assigns, against said grantee, 
andiMs Ig^elrs and assigns, forever, and also t>y tjie owner or owners, occu- 
pant oy occupants, for the time belng, of any portion of said Highlands, on 
the Said plat tliereof, against any owner or owners, occupant or occupants, 
for the time belûg, of said granted land, or of any part thereof." 

Hère is a right of abatement which a Court of equity might well 
enforce against an individual, but which in its nature is inapplicable 
wherç, the lands are in the control of the state or the nation, engaged 
in the performance of a public function. This limitation of the rem- 
edy must be considered, for the purposes of construction, as a limita- 
tion upon the right intended to be conferred. Parker v. Nightingale, 
6 Allen, 34Ï, 349, 83 Am. Dec. 632. 

The clamants further allège that before the condemnation they 
had the right to the use of a portion of the condemned lands, namely, 
lot No. 2 on the plat of Océan Highlands. The origin of this right 
is a cert^n instrument under seal, bearing date October 31, 1883, 
constituting a déclaration of trust by the Océan Highlands Company 
"that it hfllds, and will forever hold, said parcels of shore land [one 
of which;is said lot No. 2] in trust to permit every owner for the time 
being of any portion of said tract of land called 'Océan Highlands' 
to go upon said respective parcels, and to pass and repass on and 
over the same, at pleasure." The company reserved to itself the 
right to wharf out, and "to exercise, as owner of the fee thereof, any 
act not conflicting with the trusts hereby declared." I am of the 
opinion that, by condemnation of lot No. 2, an actual easement in 
said lot was extinguished, and that the claimants are entitled to just 
compensation therefor, although there is nothing in the claims them- 
selves to show the nature and value of this right. But its extinction, 
at least, calls for the payment of nominal damages. Johnston v. 
Railroad Co., 18 R. I. 642, 29 Atl. 594, 49 Am. St. Rep. 800. 

It is also contended that the claimants are entitled to damages for 
the closing of Highland drive ; but the amended claims do not allège 
that the claimants hâve any rights in said drive, or that such rights 
are appurtenant to their estâtes, or that any such rights hâve been 
taken. Thèse matters, therefore, are not before the court for con- 
sidération. 
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The claims will be dismissed, except in so far as they relate to the 
extinguishment of a positive easement to go upon and pass and re- 
pass in and over lot No. 2, and a decree may be entered accordingly. 



ARMOUB V. GREENE COUNTY STATE BANK. 
(Circuit Court of Appeals, Seventh arcuit January 21, 1902.) 

No. 823. 

1. Phincipal and AaENT— Bank Checks— Feaudulknt Indobsembht— Notice 
— Negligbnck. 

Where a dealer in corn arrangea "with a bank to cash the checlîs of 
his purchasing agent, such checks to be sent to the dealer from tlme 
to time with drafts for the amount thereof, and such agent drew and 
had eashed at such bank checks purporting to but in fact not represent- 
ing any purchase of corn, and Indorsed by himself, and bearlng the 
fictltlous indorsement of the pretended payée, if the indorsement by 
such agent was irregular it vraa the duty of such dealer, on the first 
of such checks belng sent to hlm by the bank, to hâve notlfled the bank 
of such fact, and until so notified the bank was not négligent in recelv- 
Ing and paying such checks. 

S, Same— Ddtt op Principal. 

Where a dealer in corn arrangea with a bank to cash the checks of 
his agent given for the purchase of corn, and each check bore a mémo- 
randum of the amount purchased, the truthfulness of the memoranda 
could at any time hâve been tested by such dealer by Inspecting the 
corn in the cribs, but it was no part of the duty of the bank, and it 
could not be held responsible if some of the checks so drawn and 
eashed by it did not represent actual purchases. 

8. Banks— Depositor—Relationship—When Existing. 

Where a dealer in corn made an arrangement with a bank to cash the 
checks of his agent given for the purchase of corn, the bank to be repaid 
the amount so advaneed from time to time on drafts on the dealer, and 
at the time of making such arrangement he deposited a small sum in 
the nature of indemnity against its advancements, such deposit did not 
create the relationship of banker and deposltor between them. 

4. Feaud of Agent— Loss to Innocent Parties. 

Where a dealer in corn arranges with a bank to cash the checks of 
his agent given for the purchase of com, and such agent Issues checks 
purporting to but in fact not representing such purchase, and the bank 
in good faith cashes such checks, and there is no négligence on the part 
of such banker, the loss must fall on the dealer, who, by his sélection 
of such agent, made the loss possible. 

In Errer to the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

A. F. Reichmann, for plaintifï in error. 
Edwrard O. Brown, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and 
HUMPHREY, District Judge. 

GROSSCUP, Circuit Judge. A jury having been waived^ this 
case was tried, in the Circuit Court, by the court. It viras brought 
by the defendant-in-error against the plaintifï-in-error to recover 
$2,764.11, with interest, the sum total of certain checks drawn by 
A- C. Morlan, agent of Armour & Co., upon the defendant-in-error. 
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payable osten?ibIy to certain farmers in the vîcinity of Farlin, lowa, 
and purpprting; to bear their endorsements on the back. The en- 
dorsements Werie. however, forgeries. The checks themselves were 
false, for, though on their face appearing to hâve been given to 
known farmers in paytnent of corn, were never in fact drawn or de- 
livered for that purpose. They were dishonestly made by Morlan 
in pursuance of à purpose to defraud the bank, bi- 'Armour & Co. 

It seems to hâve beçn the practice of Armour (& Co. to place pur- 
chasing agents in the corn producing districts, who, buying corn 
from farmers, paid for the same by drawing checks upon some local 
bank. By a corresponding arrangement made with the bank, such 
checks, when presented, were paid; and at intervais, when a num- 
ber had accumulated, the bank was i-einibursed by a draft upon Ar- 
mour & Co. for their totals. It was under such an arrangement 
that Morlan was operating as Armour & Co.'s agent at Farlin, and 
that the defendant-in-error was cashing his checks. 

At the J?égînning of the season, about Oçtober, 1898, Armour & 
Co. deposited four hundred and fifty dollars with the bank in the 
nature of indemnity against the bank's advancemerits upon the 
checks. From that time until May, 1899, varions checks of Morlan 
were presented and paid, and transmitted at intervais, together with 
drafts for the respective aggregates. No loss or fraud was discov- 
ered until Àpril, 1899, when an inspection of the cribs by an agent of 
Armour & Co. showed that they contained less corn than the mem- 
oranda otfthe checks called for. It was then found, that during the 
period cbvëred, Morlan had interspersed with the genuine checks 
thèse spurious checks, and had thereby drawn out of the bank, 
and, through the bank, from Armour & Co. $2,764.11 more than he 
had actually paid oti açcount of corn purchases. 

Plaintiff-ifl^error contènds that the bank was guilty of négligence 
in the payment of the checks in contrpversy upon the forged en- 
dorsements. ,And, also, irrespective of this, urges that the légal 
relationship between the bank and Armour & Co. was that of banker 
and depositor; arguing therefrom that, as a matter of law, the 
loss arisihg from the pàjmient of thèse checks must fall upon the 
bank. 

Upon the question of négligence the Circuit Court found, as a 
fact, that the négligence of Armour & Co., in their f allure to examine 
the checks forwarded to them by the bank, materially contributed 
td the loss sued for. 

We find in the record no évidence sufKcient to overthrow the 
Court's finding of fact in thiis respect. A large proportion of the 
checks in question bore the eridorsèftiént of Morlan himself. If 
this was i#regular, the bank should hâve been notified by Armour & 
Co. as soon as the practice began. In the absence of such notice, 
Morlan 's endorsement was in efifect a certificate by the drawer of 
the genuineness of the endorsement of the payée. The bank, so long 
as it acted in good faith, could net be expected to look beyond such 
a certificate. 

Nor were Armour & Cd., in another respect, without fault. The 
checks each bore a memoranda of the amount of purchase. The 



METROPOLITAN ST. RY. CO. V. DAVIS. 633 

period over which they ran was from October to April. The truth- 
fulness of the memoranda could hâve been tested at any time by an 
inspection of the corn in the cribs. Such inspection was within the 
power of Armoiir & Co., but not within the duty undertaken by the 
bank. A failure to make it by the former, at apt times, lies at the 
bottom of this loss; and its conséquence ought not to be visited 
upon the bank. 

Of course, if the relationship between the parties was that of 
banker and depositor, thèse facts relating to neghgence are largely 
immaterial. But, in our opinion, such légal relationship is not ap- 
plicable to the transactions under considération. Clearly, a deposit 
for safe keeping was not intended, except to the extent of making 
the bank Armour & Co.'s disbursing agent. The transaction more 
nearly resenibles the drawing of inland bills of exchange; in which 
case, it is well settled, that the drawee cannot recover back money 
paid to the holder. Horstman v. Henshaw, Il How. 177, 13 L. Ed. 

653- 

Neither of thèse légal relationships, however, seem to exactly fit 
the transactions. Armour & Co. were large purchasers of corn in 
this and in other districts. Though their transactions could hâve 
been carried forward through their purchasing agent alone, by en- 
trusting him with the custody of the funds, they chose, out of con- 
sidérations largely of bookkeeping, to hâve an independent disburs- 
ing agency. The disbursing agent was the bank. Its duty, in ef- 
fect, was to pay for such Corn as Morlan should report through his 
checks. The bank's obligation under such circumstances was that 
simply -of ordinary care and good faith. It had the right, in the 
absence of facts putting it upon notice, to rely upon Morlan's in- 
tegrity. It was intrusted with no power to supervise or change his 
methods of transacting the business in hand, and, as has already been 
stated, there is no évidence impeaching the bank's good faith, or 
disclosing facts that ought to hâve put it upon its guard. The bank 
was, therefore, guiltless of négligence, and laying aside, for the time, 
any considération of Armour, & Co.'s négligence, the case is one, 
where one of two innocent parties, standing in equal relation as to 
obligation, must sufïer through the fraud of a third. By a familiar 
maxim of the law, the loss in such case must fall upon Armour & 
Ce, who, by their sélection of Morlan in the first instance, made 
the loss possible. 

The judgment of the Circuit Court is afïirmed. 



METROPOLITAN ST. RY. OO. r. DAVIS. 
(Clrciilt Court of Appeals, Second Circuit Dccember 13, 1901.) 

No. 66. 

APPaAL — ReVIBW — DlSCEBTIONAKY RULINGS. 

The action of a trial court in denying a motion to open a default is 
not subject to review unless an abuse of discrétion Is clearly shown. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 
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On Application to Review Order Denying Motion to Open De- 
fault. 

Théodore H. Xàrk, for plaintiff in error. 
Geo. C. Bodine, for défendant in error. 

Before WALLACE, Circuit Judge, and TOWNSEND, District 
Judge. 

PER CURIAM. AfBrrned in open court on authority of Means 
V. Bank, 146 U. S. 620, 13 Sup. Ct. 186, 36 L. Ed. 1107; Isaacs v. 
U. S., 159 U. S. 487, 16 Sup. Ct. 51/40 L. Ed. 229; Goldsby v. U. 
S., 160 U. S. 70, 16 Sup. Ct. 216, 40 L. Ed. 343. 



, ^ McDONOUGH v. EVANS MARBLE CO. 
(Carcult Court of Appeals, Sïxth Circuit January 7, 1902.) 
No 990. ' 

1. Plbading^Counterclaim— Striking Dut. 

In an action to recover for materials furnlshed a contraetor to be used 
In the construction of a county building, défendant, by answer and cross 
pétition by way of counterclalm, alleged a conspiracy between plalntifC, 
the county commlssloners, and others to prevent défendant from carry- 
Ing ont hls contract, and that the county commlssloners, "pretendlng 
that the défendant was unable to Qnlsh hls contract wlthln the time flxed 
by reason of not havlng sufflcient materlal there, declared said contract 
forf eîted," but dld not allège that there was In fact a fallure to dellver 
materlal whlch prevented hlm from performing hls contract within the 
tlme. Held, that there was no error In strlklng out such counterclalm. 

2. SaMB— RePLY— SUPFICIENOY. 

Where, In an action to reçover for materials, the answer sets up a 
contract, and avers plalntlff's fallure to perform, and clalming damages 
therefor, a reply denying the averménts In regard to the contract, and 
alleging a walver on the part of the défendant of the time for dellvery, 
and a readlness on the part of plalntlBC to dellver, sets up a proper 
défense to the answer, ftnd should not be strlcken out. 

8. CONTRACTS— PaYMBNTS— CUSTOM— EVIDEÎÎCE. 

Where a contraetor stated to a materlal man that thls was the first 
time he had made a subcontract, and dld not know what the custom was 
as to making payments, in an action by such material man to recover 
for the materials furnlshed to such contracter It was not error to exclude 
évidence as to the custom of making payments on contracts of such 
character, the contract clearly not belng made wlth référence thereto. 
4. Samb — Part Performance — Rbcovert — Charge. 

Where a contracter for materials to be used In a building furnishes 
a large portion of them, whlch are accepted and used, he may recover 
the value of such materials, less the damages sustained by reason of hls 
fallure to perform the entire contract. 

In Error to the Circuit Court of the United States for the South- 
ern District of Ohio. 

The défendant In error (plaintlfC below, herelnafter referred to as plalntiff), 
through a correspondence by telegraph dispatches and letters, agreed to 
f urnish 23,000 feet of Itallan marble tUlng to the plalntiff in error (défendant 
below, herelnafter called défendant) for 33 cents a foot. This tiling was 
needed by the défendant for the fulfillment of a contract he had wlth the 
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county commlssioners of Washington county, Pa., to furnlsh and lay thls 
tlle and perform other marble work in a court house in that county. Tlie 
défendant ordered and liad shipped about January 29, 1900, 10,001.5 £eet, on 
February 21, 1900, 5,208.5 feet, and on February 27, 190O, 4,542.5 feet of tile 
on tlie contract, after whicli no more tile was furnlshed. In January, before 
any tile was shipped, the plalntilï -wrote, asking about the manner of pay- 
nients, and on January 16, 1900, the défendant wrote that he expected to 
pay as he received estimâtes on the work, or. If the plaintifC preferred, he 
would give an order on the county commlssioners for the amount of the 
bill; and he added that, as he had never sublet any materials in hîs work 
before, he was ignorant of the custom In maklng settlements in this respect. 
The défendant gave an order to the plaintiff on the county commlssioners, 
which they refused to accept, and another on the American Bondlng & Trust 
Company, surety in the contract of défendant with the county commls- 
sioners, which it refused to accept. On May 10, 1901, the county commls- 
sioners, alleging that the défendant was not carrying on hls work in a 
prompt and diligent manner, declared bis contract forfelted under its provi- 
sions, and afterwards they Ict the contract to other parties. The plaintifC 
endeavored to get a settlement with the défendant, but could not get any 
communication from hlm, or excuse why he dld not pay Its account, untU 
July 20, 1900, when it began thls suit to recover the prlce of the tile furnlshed 
under the contract. The answer and cross pétition, after a gênerai déniai, 
set up, by way of counterclalm, an alleged conspiracy between the plaintifC 
and others with the county commlssioners and archltect to prevent the de- 
fendant from carrying ont hls contract, and alleged that the county com- 
mlssioners, "pretending that the défendant was unable to finish hls contract 
wlthln the tlme flxed by hls contract with sald commlssioners, by reason of 
not havlng sufflclent material there, the sald commlssioners declared the 
sald contract forfelted." Thls défense, by way of counterclalm, was strlcken 
out on motion, and an amended answer was flled, in which the contract was 
set out for dellvery of 23,000 feet of tlle wlthln 30 days from December 12, 
1899, to be paid for out of estimâtes upon the building lii which the tlling 
was to be put, and a déniai that the 23,000 feet were dellvered, and, for a 
second défense, the counterclalm was repeated, leavlng out the allégations 
of consp'lracy, and alleging that the plaintifC "dld not furnlsh sald twenty- 
three thousand feet, but only furnlshed eighteen thousand two hundred and 
nlneteen feet and three Inches, quallty conforming to the contract, which 
was put in sald building, and then declined to furnlsh any more, and there- 
upon, alleging that the défendant was unable to finish hls contract wlthln 
the tlme flxed by the contract with sald commlssioners by reason of not 
havlng sufflçient material there, and hls inablUty to get it In tlme, the 
sald county commlssioners declared the sald contract forfelted." A thlrd 
and partial défense, that 2,556 feet of the tile, worth $652.08, were defective, 
was added. The plaintlffl replled to thls answer and cross pétition, denying 
that the tlle were to be dellvered wlthln 30 days, and, if such were the 
agreement, it was walved and modifled at the request of the défendant, and 
denled that payment was to be made out of estimâtes, and averring a willing- 
ness to dellver 23,000 feet of tlle upon performance of defendant's obliga- 
tion to pay for tile already dellvered. The motion made to strlke out thèse 
allégations of the reply was denled. At the trial the court declined to allow 
the défendant to show that there was a well-deflned custom that payments 
for material were to be made from the first estimâtes received by the con- 
tracter. The second défense was taken from the jury, and they were dlrected 
to return a verdict for ail of the tlle not defective that were furnlshed by 
the plaintifC at the contract prlce. The Jury returned a verdict deducting 
the amount claimed for defective tile, and the Judgment based on thls verdict 
Is brought hère on a wrlt of error, 

Stanley Matthews and Whittington Underhill, for plaintiff in error. 
Dan Thew Wright, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 
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WANTY, Distrîct Judge, after making the foregoing statement, 
delivered tjie opinion of the court. The defendant's assignménts of 
error ail refer to the exclusion of the defendant's second défense 
from the pleadings and from the considération of the jury; the 
refusai of the court below to strike out the allégations relating to 
waiver of delivery in 30 days, and readiness to perform on the part 
of the plaintifif; the exclusion of testimony tending to show a well- 
known and universal custom that, in the absence of an express 
agreement to the contrary, payments in this class of contracts shall 
bè madè from the first estimâtes furnished the contracter ; and the 
refusai of the court to charge the jury that failure to furnish the 
wbole amount of tile contracted for, precluded a recovery for any 
part delivered, unless delivery had been waived or prevented by the 
défendant. 

1. The contract provided for furnishing 23,000 feet of tile, and 
the plaintifï knew that it was ordered for the purpose of being 
laid in the Washington county court house. None of this tile was 
shipped within 30 days, as provided in the correspondence, owing 
to failure on the part ùf the défendant to furnish shipping direc- 
tions. It was, however, shipped as ordered by the défendant, who 
was urged by the plaintifï to send shipping directions, so that the tile 
might be gotten out of its way. Under the testimony in the case, 
there seems to be no foundation for the allégation that a failure to 
furnish tile prevented the défendant from performing his contract 
with the Washington county commissioners, and in the pleading 
which was stricken out, and the amended pleading which remained, 
such an allégation seems to hâve been carefully avoided. It is 
alleged that a failure to deliver the tile gave the county commission- 
ers an excuse for their action ; and "thereupon, alleging that the 
défendant was unable to finish his contract within the time fixed 
by his contract with said commissioners by reason of not having 
sufiicient material there, and his inability to get it in time, the said 
county commissioners declared the said contract forfeited." This 
does not allège that a failure to deliver the tile prevented the défend- 
ant from fulfiUing his contract with the county commissioners, but 
only that the county commissioners so alleged, and such a défense 
never seems to hâve been thought of until this action was com- 
menced. The correspondence in regard to the payment of plain- 
tifif's bill for the tile furnished is devoid of any intimation that ail the 
tile had not been shipped as ordered, or that any failure to ship tile 
had embarrassed the défendant in fulfiUing his contract. If this 
was the reason payment was not made, it should hâve been stated 
when ,the voluminous correspondence on that subject took place, 
and not for the first time in a pleading aftër litigation had begun. 
Railway Co. v. McCarthy, 96 U. S. 258, 24 L. Ed. 693. There was 
no error in striking out this défense from the first answer and cross 
pétition, as it was not properly pleaded, and there was no error in 
taking it from the cpnsideration of the jury on the trial, as there 
was no évidence to support it. 

2. The amended answer set up a contract, and averred plaintifF's 
failure to perform it, and alleged large damages for such failure, which 
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were sought to be recovered. The reply, by way of défense, denied 
the averments of the answer in regard to the contract, and, among 
other things, averred a waiver on the part of the défendant of the 
time for dehvery of the tile and the amount to be dehvered, and 
averred a readiness on the part of the plaintiff to deliver. This 
was proper as a défense to the allégations set up by the défendant 
in its ansvirer, and the court's refusai to strike it out on motion of 
the défendant was not error. 

3. The testimony in regard to the custom of making payments on 
contracts of this character from the first estimâtes given the con- 
tractor was properly excluded. The proof of such a custom is ad- 
missible for the purpose of showing that the contract was entered 
into with référence to it, and it, therefore, became a part of the 
agreement. Even if the witnesses were qualified to testify to the 
existence of such a custom in the trade, the letter written by the 
défendant, in which he stated that he was ignorant of the custom in 
making such settlements, made the testimony inadmissible, be- 
cause it showed afifirmatively that the contract was not made with 
référence to such a custom as he sought to show existed. Evidence 
of a usage is not admissible if it appears that it was ûnknown at 
the time of the contract to the party setting it up and seeking 
its benefits ; for in such a case there would be no presumption that 
the contract was made with référence to it. Lawson, Usages & 
Cust. t;8; Silk Co. v. Pair, 112 Mass. 354; Daun v. Brewery Co., 

L. R.8Eq. 155- 

4. The requests to charge presented by the plaintifï, and refused by 
the court below, were based on the theory that, the contract being 
entire, no recovery could be had for the tile delivered, accepted, 
and placed in the building, unless the delivery of the balance cov- 
ered by the contract had been waived or prevented by the défendant. 
Thèse requests are based on the cases which hold that nothing can 
be recovered for part performance of an entire contract unless full 
performance has been waived or prevented, which cases are collected 
in note 19 to section 1,032, 2 Benj. Sales, where the more modem 
rule laid down in Britton v. Turner, 6 N. H. 481, 26 Am. Dec. 713, 
and foUowed by the great weight of authority in this country since, 
is also discussed and approved. This rule is that a party who has 
failed to perform his contract in full may recover compensation for 
the part performed, less the damages occasioned by his failure. 
The contract hère was for the sale and delivery of tile, of which 
19,752.5 feet were delivered and accepted, and the plaintiff was en- 
titled to payment for the tile actually received and appropriated by 
the défendant, less the damages occasioned by his failure to deliver 
the balance. 2 Benj. Sales, § 1032, and the large list of cases cited 
in note 19; Saunders v. Short, 30 C. C. A. 462, 86 Fed. 225, and 
cases cited in that opinion. 

There was no proof of damages sustained by failure of plaintifï 
to deliver the remainder of the tile, and the instruction of the court 
to render a verdict for the tile delivered, less the amount found to 
be defective> was correct, and the judgment is afïirmed. 
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BPJÎNCEB V. DUPL'AN SILK CO. 

(Circuit Court, E. D. Pennsylvania. January 15, 19M.) 

No. 6. 

1. Building Contract— Abchitect's Certificats. 

, ^VFheofô a building contract provlded for a certlflcate by the archltecta, 
on f allure of a contractor, authOrlzlEg the owner to tetminate the con- 
tract, a certlflcate glven by one clalmlng to be the overseer and con- 
tractor for the archltects waa insufflclent for that purpose, where there 
was, no évidence that he occupled such position, or was authorizied to act 
for them In such a manner. 

9. Fohfkitubb:. 

"Wherè a building contract provlded that, if the archltects should cer- 
tlf y that a f allure of the contractor waa sufflclent ground for such action, 
the owner should be at Uberty to termina te the contract,. such certlflcate 
should be made only on the knowledge of the archltects; and a certlfl- 
cate reclting that it is based on Information recelved from the owner's 
agent Is Insufflclent t6 justlf y a fbrfelture. 

8. Èamb— Notice— SiîppiciENCY. 

Where a building contract provides that In a certain contlngency the 
owner may elther enter on the premlses and take possession, for: the 
purpose of completlng the work, of ail tools and appllances thereon, or 
employ any other person to finish the work and to provide the materials 
therefoi", a notice thât the contract is deelared termlnated, and that the 
Ownër will take possession of ttie premlses for the pui'pose of complet- 
lng the work, is hot sufiiclent to Justlfy the taking of the contractor'B 
materials, 

4. Samb—Bankrtjptct— Materials of Bankrupt Contractor — Right of 

OWNKH. 

A building contractor, having a large quantlty of materials on the 
ground Intended for the building, vras adjudged a bankrupt, oh hia vol- 
untary pétition, two : days after the owner had deelared the cont^ract 
termlnated, and two days before such owner took possession of such 
materlal, clalmlng the right to do so under the provisions of the contract, 
which had not been retorded. Selâ, undOT Bankr. Act, § 67a, provlding 
that daims whlch, for want of record or for other reasons, would not 
hâve been valid liens as against the claims of the creditors of the bank- 
rupt, shall not be liens as against his estate, that such owner had no 
right to such materials as against the trustée. 
6. Samb— Advaiïce bt OwitBR— Lien. 

Where the owner of a building advanced more money to the con- 
tracter than was required by the cointract, believing that the material 
on the ground was suflaclent seeurlty therefor, but took no possession. 
of such materlal untll after the contracter was adjudged a bankrupt, 
such owner acquired no lien on such material by reason o( such aâvance, 
as against the trustée. 

Motion by Défendant for Judgraent Non Obstante Veredicto. 

R. E. Wright and T. M. B. Hicks, for plaintiff. 
Frank jTacobs and W. J. Turner, for défendant. 

J. B. McPHERSON, District Judge. The factë in this case were 
not disputed, and may be briefly outlined as follows: Bennett & 
Rothrock, who were contractors and builders, had agreed to erect 
a silk nlill for the défendant in Hazleton, Pa. The fifth article of 
the contract is in thèse words : 

"Art V. Should the contractor at any tlme refuse or neglect to supply 
a sufflclency of skilled workmen, or of materials of the proper quality, or 



SPEKCER V. DUPLAN SILK CO. 639 

fall In any respect to prosecute the work wlth promptness and diligence, or 
fail in the performance of any of the agreements hereln contalned, such re- 
fusai, neglect, or failure being certified by the architects, the owner ghall be 

at liberty, after days' wrltten notice to the contractor, to provide any 

such labor or materlals, and to deduct the cost thereof f rom any money then 
due or thereafter to become due to the contractor under this contract; and 
If the architects shall certlfy that such refusai, neglect, or failure is suf- 
flcient ground for such action, the owner shall be at liberty to termlnate the 
employment of the contractor for the said work, and to enter upon the 
premises and take possession, for the purpose of completing the work com- 
prehended under this contract, of ail materlals, tools, and applianees thcreon, 
and to employ any other èerson or persons to finish the work, and to pro- 
yide the materlals therefor; and, in case of such discontinuance Of the em- 
ployment of the contractor, he shall not be entitled to receive any further 
payment under this contract until the said work shall be wholly flnished, 
at whlch time. If the unpaid balance of the amount to be paid under this 
«mtract shall exceed the expense Incurred by the owner In finishing the 
work, such excees shall be paid by the owner to the contractor, but if such 
expense shall exceed such unpaid balance the contractor shall pay the dif- 
férence to the owner. The expense incurred by the owner as herein provlded, 
elther for fumishing materlals or for finishing the work, and any damage 
Incurred through such default, shall be audited and certified by the archi- 
tecte, whpee certiflcate thereof shall be coneluslve upon the parties." 

The contract was not recorded, and there is no évidence that any 
oî the creditors knew of its provisions. On January 13, 1901, a 
large quantity of building material was upon the ground in the 
neighborhood of the miJl; having been brought to tliat point for the 
purpose of being built into the structure in accordance with the 
contract. ïhis material was the absolute property of Bennett & 
Rothrock; having been bouglit with their money, or on their 
crédit, and delivered to them without conditions. Upon January 
i3th, Bennett & Rothrock, having filed a voluntary pétition, were 
duly adjudged bankrupts; and W. H. Spencer, the présent plaintifï, 
was afterwards elected their trustée. He thereupon demanded de- 
livery of the material from the défendant, by whom possession had 
been taken, but delivery was refused, and the material was con- 
verted to the defendant's use by being built into the mill. This 
action of trover was accordingly begun to recover the value of 
the property thus converted. 

Two défenses are urged to the suit, of which the fîrst is founded 
on the fifth article of the contract, and upon certain action taken 
thereunder. This action was as follows: E. J. Lipps is named in 
the contract as gênerai manager of the défendant company, and 
William Steele & Son as architects; thèse three persons being em- 
powered to act for the purposes of the contract as agents of the 
silk company. Early in January, owing to the increasing financial 
diiïiculties of Bennett & Rothrock, work on the building had nearly 
ceased ; and on January 6th, or perhaps even earlier, the contractors 
practically abandoned the enterprise. On January iith Mr. Lipps, 
whose office was in South Bethlehem, some miles distant from Hazle- 
ton, addressed the foUowing letter to the défendant : 

"South Bethlehem, January 11, 1900. 
"Duplan Sllk Company, New York City, N. Y.: I, the undersigned, acting 
as overseer and contractor for the architects of the Duplan Sllk Company 
building, In course of construction at Hazleton, Pennsylranla, do hereby 
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certlfy tliat the contractors, Bennett & Rothrock, of wnilamsport, Pa., 
tlirough thelr f allure slnce January 8, 1900, to prosecute the work an said 
buildings In accprdance with thelr contract wlth said Duplan Sllk Company 
under dafe of 4ugu8t 30, 1899, hâve given just cause for the o-wners to 
terminate said contract as provided therein. E. J. Llpps." 

This letter states that Mr. Lipps was acting as "overseer and 
contracter for the architects for the Duplan Silk Company building 
in course of construction at Hazleton, Pa.," but there is no évi- 
dence that he had any such authority to act for the architects. He 
himself did not so testify, nor were the architects called to corrob- 
orate thé allégation contained in the letter ; while the contract dé- 
clares him to be, what in truth he was, the gênerai manager of the 
défendant, and one of its agents for the purposes of the contract. 
The letter just quoted was delivered by Mr. Lipps to himself as 
the gênerai manager of the défendant, and thereupon, acting now 
as the Duplan Silk Company, he wrote and mailed to Bennett & 
Rothrock, upon the same day, the foUowing letter: 

"South Bethlehem, January 11, 1900. 
"Messrs. Bennett & Rothrock, Williamsport, Pa. — Dear Sirs: Inclosed we 
send you a notiflcatlon forwarded to us by Mr. E. J. Llpps, who acts as 
contractor and overseer for the architects In the construction of the mUl at 
Hazleton. 

"Yours, truly, Duplan Sllk Company." 

This letter was inclosed with a communication also written by 
Mr. Lipps, the "notification" referred to therein being the first of 
the letters just quoted: 

"South Bethlehem, January 11, 1900. 
"Messrs. Bennett & Rothrock, Williamsport, Pa. — Gentlemen: We hereby 
notlfy you that on account of your f allure or Inablllty to prosecute the work 
on our sllk mlll building at Hazleton, Pa., according to our contract dated 
August 30th, 1899, we hereby terminate the said contract, and we wUl enter 
and take possession of above-named premlses on Monday, January 15, 1900, 
for the purpose of completing the work comprehended under said contract 
In aceordance with provisions made therein. 

"Yours, truly, Duplan Sllk Company, 

"E. J. Llpps, General Manager." 

After thèse communications had been written and sent, Mr. Lipps 
came to Philadelphia, where the architects lived, and obtained from 
them the following paper: 

"Philadelphia, January 11, 1900. 

"Whereas, we are Informed by E. J. Llpps, gênerai manager for Duplan 
Sllk Company, and who has been in charge of the construction of a certain 
building in Hazleton, Pa., whlch has been in the course of érection under a 
Contrdct entered Into between Duplan Sllk Company and Bennett & Rothrock, 
contractors, that the contractors, in violation of their said contract, hâve 
slnce January 6th abandoned work upon the said contract, and that he has 
notlfied the contractors of the intention of the Duplan SilU Company to 
terminate the employment of the contractors and to complète the opération, 
we hereby certlfy our approval of said action, and déclare that the neglect 
and fallure of the contractors was sufflcient ground for the same. 

"Wm. Steele & Son." 

This certificate is dated January iith, and, in the absence of defi- 
nite évidence to the contrary, that date may be assumed to be 
correct, although I bave no doubt that the certificate was not ob- 
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taiued until a later day.. At ail events, it was the last step in the 
transaction, instead of the first. Pursuant to tîiese notices, the 
défendant entered upon the premises, and on Januaryisth took pos- 
session of the material heretofore referred to ; this being two days 
after the titie of the bankrupts had passed by opération of law to 
their trustée. ; 

It must be conceded, I think, that there are serious difîiculties in 
the defendant's path. In the first.place, the express terms of article 
5 make the architects' certificate a condition précèdent to the term- 
ination of the employment, and it appears by the undisputed évidence 
that no such certificate had been given at the time the contractors 
were notified that their employment had been brought to an end. It 
is true that Mr. Lipps professed to give such a certificate as "over- 
seer and contractor for the architects," but, as I hâve already stated, 
there is no évidence that he occupied this position, or was authorized 
to act for them in such a matter. On the contrary, the clear évi- 
dence is that he was simply the gênerai manager of the défendant, 
and one of the overseers of the building upon its behalf. Neither, I 
think, can the certificate of the architects, assuming it to hâve been 
given on January iith, be properly regarded as a ratification of Mr. 
Lipps' previous action; for the contract, as I think, certainly con- 
templâtes that the architects shall act upon their own knowledge in 
giving a certificate that is to be followed by such serious consé- 
quences to the contractors, while it will be observed that the archi- 
tects do not profess to act upon what they themselves hâve observed 
of the contractors' failure to go on with the work, but plant them- 
selves distinctly upon the information that is said to hâve been re- 
ceived from Mr. Lipps. It is doubtful whether such a certificate is 
sufficient to sustain a forfeiture of the contractors' property, and the 
décision of the case might, perhaps, be put upon this ground; but 
there are other difficulties that seem to be as serious, and one of 
them, perhaps, even more difficult to overcome. The fifth article of 
the contract, it will be noticed, provides that the company may, in a 
certain contingency, "enter upon the premises and take possession, 
for the purpose of completing the work comprehended under this 
contract, of ail materials, tools, and appliances thereon, and to em- 
ploy any other person or persons to finish the work, and to provide 
the materials therefor." This clause contemplâtes that the silk Com- 
pany might do either one of two things: It might enter upon the 
premises and use the material there to be found for the purpose of 
completing the work, or it might enter upon the premises and provide 
its own material for the same purpose. Now, it is plain from the 
foregoing notices that the declared purpose of the company is sifnpiy 
to "enter and take possession of the abpve-named premises," and 
that nothing whatever is said about an intention to take possession 
of the contractors' material. Under this ambiguous déclaration, 
therefore, the entry might well be regarded as being simply for the 
purpose of providing other material and going, on with the work; 
and I think it very doubtful whether such a notification, which must, 
of course, be strictly construed, as the purpose was to enforce a for- 
feiture, was sufficient to justify the silk company in taking possession 
112 F.— 41 
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of tHë dëtltràètorl' Bricks, lumbet'iàrid other propèfty oh the ground. 

• Bu^'îH;additioil to thesedifficulties theré is théiïlOre è'erious ob- 
jêti^icfti that, évèri if thé silk cdMJJàny is to be : tegàrded as having 
cor^ectly âtteiripted' to exercise a privilège resèrvçi|i'î.to it by the con- 
tl-a(ïïf'néVéffheièss thât privilège; canndtbe silécëâsfully invoked 
agains|: the title of the trustée in, bankruptcy. , It is urged by the 
CDiîipâ'iiiy'^hàt the title of the trustée is no.greatér thân the title of the 
bankfui>ts',;'lirid thàt.^as the privilège i-eëerved by'the fifth article of 
theçbritr?ict could undpubtedly hâve beeri enforced agaîhst the bank- 
rupts'themselves, it iè enîorcéàblë'against the trustée also. It is, no 
dOubt, truè, speakihg genéraliy, that under section 70a, Bankr. Act, 
the trustée takéS-'Ho bettér titlé tô the property than the bankrupt 
himself jpossessed; but there are- exceptions to this' Statement, as 
plainly, àppears from other prt^Visions of the act. Urider certain 
circuitiStânces the trustée is the représentative of the creditors, rather 
thaii bf the bankrupt, iri relation to the property of the estate, and he 
mày tîîti^uestion^bly exercise rights &nd enforce a title thât the bank- 
rupt hiiJïself could neither enforce hor exercise; For example, vi^ith 
regard to property that the bankrupt has fraudulently transferred, 
the trtisfee may Undoubtèdly recover it for the estate, although it is 
also vln;d6ub1;ed that tl^e bankrupt himself could not ùndo his own 
fraiidMeiit transaction;' So, also, it is provided by the act, in section 
67a,-^a4d this closely concerns the subject now in hand, — that 
"claims which for want bf record or for other reasons would not hâve 
been valid liètts as against thé claims of the creditors of the bankrupt 
shall not bë liens against his estate." Whatever may be the char- 
acter of the* right or the privilège reserved to the défendant Com- 
pany by the fîfth artiélë of the contract, it cannot be more bînding up- 
on the bankrupt estâte than if it w'çré a lien, and it may therefore 
properly be tréàted as if that wéré its true nature. Under the law 
of Pennsylvania, as répeatedly deélared by its highest court, it is 
beyond controvérsy that this right to take possession of the bank- 
rupts' material could riot hâve beeii enforced against other creditors 
of the bankrupts seéking to enforce their own claims by appropriate 
légal process. If, for example, anbthër cfèditor of the bankrupts had 
ob.tained jtidgment against them, arid had levied upon the property in 
question, the silk company could nbt hâve defeated the exécution by 
attempting to exercise its right to tâke possession of the bankrupts' 
material. Secret liens against property are obnoxious to the law 
of Pennsylvania, and, at the best, the privilège now sought to be 
invoked by the silk company was â secret lien, not made known to 
the public by being put upon record, — indeed, there is no provision 
of law for recording such contrants, — and not actually disclosed to 
the creditors, so far as appears from the testimony now before the 
court. I think, therefore, it is clèar that the trustée, under section 
67a, is entitlèd to invoke the aid of the law of Pennsylvania to pre- 
vent the enfbrcement of this privilège, although the bankrupts them- 
selves nlight not havé béen allowed Sb to do ; and, if the Pennsyl- 
vania law upon this subject is applicable, there can be no doubt that 
the défense now under discussion is unavailing. 

The second défense only needs a few words. It was proved that 
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in December, 1900, the bankrupts applied to the silk company for an 
advance of money, and that the company advanced them $15,000 
more than the contract required, believing — so it was testiiied by 
Mr. Lipps — that the material upon the ground was sufficient security 
for this sum. It is urged that this transaction was équivalent to a 
pledge of this material, and therefore that the company was justi- 
fied in taking possession of it in repayment of the advance. The 
testimony, in my opinion, does not justify suéh a conclusion. It 
does not show that a contract of pledge was made between the bank- 
rupts and the company ; but, at the most, only shows that the com- 
pany probably believed that, if the contractors should get into diffi- 
culties, there was enough material on the ground that could be taken 
possession of by the company under the fifth article to reimburse the 
sum advanced. Even assuming, however, that a contract of pledge 
was actually made, it would be ineiïective, because no possession was 
ever taken by the silk company under the contract ; and therefore if, 
under such circumstances, any lien could be said to exist, it would be 
a secret lien, and, like the privilège reserved under the fifth article, 
would also be stricken down by the Pennsylvania law in favor of 
other creditors. 

It is, I think, unnecessary to pursue the subject further. In my 
opinion, the plaintiflf is entitled to recover, and the defendant's mo- 
tion for judgment notwithstanding the verdict is accordingly refused. 



In re COLUMBIA REAL ESTATE CO. 

SPANG, CHALPANT & CO. v. TAYLOR et al. 

(Circuit Court of Appeals, Seventh Circuit January 8, 1902.) 

No. 776. 

1. Bankbuptct— Appellate Juhisdiction— Décisions Reviewabi^e. 

Under Banlir. Act 1898, § 24a, whlch Invests the circuit court of ap- 
peals witli "appellate jurlsdlctlon of controversles arising In banliruptcy 
proceedings from tlie courts of banliruptcy from whlch they hâve ap- 
pellate jurlsdlctlon in other cases," the question whether an order made 
in a bankruptcy proceeding, aslde from those speciflcally enumerated 
in section 25, Is appealahle, dépends upon whether it Is a final order 
or decree of a district court, such as the circuit court of appeals Is 
given jurisdlction to revIew by section 6, Act Mareh 3, 1891, creatlng 
such courts.! 

8. BaME — DiSMISSAL OP Intebvbntion. 

A stranger to proceedings in Involuntary banliruptoy against a corpor- 
ation, after the adjudication, flled a pétition in Intervention asliing that 
the adjudication be set aslde as havlng been Irregularly granted and on 
an Insufflclent pétition. The Intervener did not daim to be a créditer 
of the banlirupt, but alleged that It had an équitable lien on real estate 
■whlch stood In the name of a thlrd person, but was In equlty the prop- 
erty of the bankrupt, whlch lien was acquired through the ostensible 
owner, wlthout knowledge of the rlghts of the bankrupt In the property. 
Helé, that a dlsmlssal of the pétition on demurrer Was not a final dé- 
cision upon the merlts of the petltioner's rlghts as an équitable mort- 

lAppeal and review In bankruptcy cases, see note to In re Eggert, 43 0. C. 

A. a 
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gagée, and ihe case was therefore wlthln the gênerai rule that the déniai 
6ï the rlght to Intervene was not appealabfe. 

& Bamb— .Vacatihg Adjudigation— WhçI May: AppiiT; 

A pétition to vacate and set aside an adjudication of bankruptcy, duly 
madein an invplun'tary proceeding, thpugh treated as an équitable bill 
of révieW, can be maintained only by tlie bankrupt or by a créditer 
havlng a provable clalm against Wm. 

Appeal from the District Court of the United States for the Dis- 
trict of Indianaw I 

The Oolumbla Real Estate Company, an Indiana corporation, was ad- 
judged a bankrupt on the pétition of three credltors, — Henry A. Taylor, the 
Burt-Terry Stationery Company, and the Henry Taylor Lumber Company, — 
alleging ttie Insolveucy of the corporation,, "and that it bas admitted in 
writing Its InablIIty to pày Its debts and Its wllllngness to be adjudged a 
bankrupt on that ground." An adjudication of bankruptcy was entered 
on MarCh 2, 1900, béing the same day the pétition therefor was filed, and on 
April 27, 1900, the appellant, Spang, Chalfant & Co., a Pennaylvania corpora- 
tion, with leave of the court, ttled its iij'tervening pétition to bave such ad- 
judicatioEi vacated and set àside for àiteged InsuffiClency of both pétition 
and proofs upon whlch the sàme -was grahted, and for the further reason 
that the àûjudlcatioh was prématuré. Thè Intervener clalms no indebtedness 
against the bankrupt corporation, but its pétition sets forth a claim by way 
of security upon certain leal estate of whicb the title was taken in the 
name of pne Oscar P. Benjamin, but "in equity said land Is the property of 
the said Colûmbla Real Estate Company," and avers the Intention of the 
trustée iû bankruptcy to "take steps to Éèoovet said real estate," and "subject 
the same to the payment" of creditors of the bankrupt, if the bankruptcy 
proceeding is maintained. The nature: of the appellant's claim of intorest 
in, and security upon, the real estate, as stated, is substantially this: That 
G. P. Benjamin was président, and principal stockholder of the bankrupt 
corporation and of anotlier corporation, O. P. Benjamin ijlanufacturing Com- 
pany, and the réal lestate referred to w,aq aoguired in an exchange for prop- 
erty owned by the bankrupt corporation, but the title to the real estate 
thus acquiréd was taken iil the IndivldTiàl name of O. P. Benjamin; that 
the O. P. Benjamin Manufacturlng Company was indebted to the intervener 
Company in the sum of $2,621.52, and payment thereof liad been extended 
upon agreement by O.' P. Benjamin that be would secure the same upon his 
real estate If not paid at the expiration of the extended time, in accordance 
with a note then made by the debtor corporation and Indorsed by said Ben- 
jamin; that, such note beingiUppaid at maturity, ; an agreement was en- 
tered Info Deeember 1, 1860, throngh one Bpné, who was agent of the debtors 
for the purpose,. whereby new notes of the Ô- P- Benjarpin Manufacturing 
Company, , with Benjamin'» indorsement, were made and accepted, and a 
wrltten contract, esecuted by Spang, Chalfant & Co., of the one part, and 
such maker and Indorger pf .the, other part, whlçh recites the purchase by the 
flrst party from O. P. Benjamin of the real estate described, and that the 
same is to be conveyed to a trustée named, and provides that the flrst party 
shall cause reconveyance of , the real estate by the trustée to said Benjamin, 
if said O. P. Benjamin Manufaoturing Company shall pay the said new notes 
at maturityf The petitioner further statés that it hâd no Information that 
the real estate, s^àsso held by Benjamin for the Colniplila Real Estate Com- 
pany; that, al^hpugb nq corivëyance pf the same biy, said Benjamin to the 
trustée, as reçljbçd, was madein façt, said Benjamin subsequently conflrmed 
the arrangemenits and promissd to exécute to petitioner a formai mortgage or 
trust deed ther«iipon; and,|that he bas sinçe refusèd to perform, and the 
indebtedness is uhpaid. The Intervening pétition, as flnslly amended, was 
dismlssed ç?i demurrer, and Spang, Chalfant & Co. appeal from the order 
entered thereupon. 

M. M. Townley, for appellant. 
Dan. W. Sims, for appellees. 
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Before JENKINS and GROSSCUP, Circuit Judges, and SEA- 
MAN, District Judge. 

SEAMAN, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

This appeal is brought by the petitioner, Spàng, Chalfant & Co., 
from an order of the district court dismissing its pétition for inter- 
vention in bankruptcy proceedings against the Columbia Real Estate 
Company to set aside an adjudication of involuntary bankruptcy 
theretofore entered. The adjudication was unopposed, and is not 
reviewable on the présent appeal, so that the only questions pre- 
sented are (i) whether an appeal lies from the order dismissing the 
pétition ; and, if appealable, (2) whether the pétition présents a case 
of absolute right to relief. 

The question of jurisdiction of the appeal is not discussed in the 
arguments of counsel upon either side, but it clearly arises under the 
provisions for an appeal in sections 24 and 25 of the bankruptcy act, 
and unless the appeal is authorized thereby the various contentions 
of counsel respecting the nature or validity of the appellant's claim 
are not open to considération, beyond such bearingas they may hâve 
upon the scope and effect of the order denying intervention in the 
bankruptcy proceedings. Section 25 of the act is obviously inap- 
plicable, as the order is not included within either of the cases therein 
speciiied, namely, appeals to be taken within 10 days ."('') from a 
judgment adjudging or refusing to adjudge the défendant a bank- 
rupt ; (2) frorri a judgment granting or denying a discharge ; and (3) 
from a judgment allowing or rejecting a debt or claim of five hundred 
dollars or over." The last-mentioned clause is probably applicable 
alone to a debt or claim against the bankrupt when presented for 
proof in due course, but it is not applicable hère for the reason (here- 
inafter referred to) that this order does not in any sensé operate as a 
disallowance or rejection of the petitioner's alleged équitable mort- 
gage claim. The gênerai provision for appeals, however, is con- 
tained in section 24a, which invests the circuit court .of appeals 
"with appellate jurisdiction of controversies arising in bankruptcy 
proceedings from the courts of bankruptcy from which they hâve 
appellate jurisdiction in other cases"; and section 6 of the act 
creating the circuit court of appeals (26 vStfit. 826-828) referred to, 
confers appellate jurisdiction "to review by appeal or by writ of error 
final décisions in the district courts" in ail cases other than those 
which are reviewable by the suprême court pursuânt to section 5 of 
the same act. The right to review this order, therefore, rests on 
the inquiry whether it constitutes a final order or decree, within the 
meaning of the latter provision, and the gênerai rule is well settled 
that a déniai of the right to interverte is not such final décision, 
and not appealable. Ex parte Cutting, 94 U. S. 14, 22, 24 L. Ed. 
49; Guion V. Insurance Co., 109 U. S. 173, 3 Sup. Ct. 108, 27 L. Ed. 
895; Crédits Commutation Co. v. U. S., 177 U. S. 311, 317, 20 Sup. 
Ct. 636, 44 L. Ed. 782; Id., 62 U. S. App. 728, 732, 34 C. C. A. 12, 
gi Fed. 570, 572; Buel v. Trust Co., 44 C. C. A. 213, ro4Fed. 839; 
I Fost. Fed. Prac. (3d Ed.) 445. A just exception to this rule arises, 
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ag'tetiinated îji: the .Crédits Commutation Case, supra, "where the 
déiiiàl 6f a third "pârty to intervene therein would be a practical 
déniai of certain relief to which the intervener is fairly entitled, and 
wh.jphhecanonlypbtain.by intervention, and where the interven- 
tion is hotdiscretionary with the chancellor"; or, as stated in i 
Fost.,Fed. Prac.,,si;pra, "where a déniai of the right to intervene 
Would |)e a practical ^deiaial of ail the relief to the petitioner perhaps 
an appçàl will lie îrorn an order denying intervention." But the 
authôrities are unifôrm in upholding the rule, without regard to 
advant'ages which may accrue through the intervention, provided 
relief uponihe' interveper's claim is not foreclosed by the déniai. 

1116. appellant's pétition was filed after the adjudication of bank- 
ruptcy, and after the expiration of the time allowed by statute for 
contesting the creditors' pétition therefor. It predicates the right 
to intervene on allégations of the petitioner's interest in the matter, 
stating tliat he was not a party to the record, and intervention is 
sougîit fpir.the sole purpose of a rehearing to oppose the adjudication. 
Trieatih^ the pétition in accordance with its purport, as the well 
recognized pétition for iiltervention,in equity practice, and applying 
thé tests apprôved by. the authôrities cited, it is unquestionable 
that the brder which merely disiriîsses the pétition falls within the 
gênerai rule. The décision thereupon neither involves the merits 
of the appellant's claim as équitable mortgagee, nor in any sensé bars 
its enforcement agaipst the i-eal estate to the full extent of any valid 
rights or çquîties which may appear when duly presented for con- 
sidération. Indéed, no binding décision in référence .to the merits 
of the clairn cbuld haye arisen at that stage of the bankruptcy pro- 
ceeding, even indirectly, as the right to intervene was not predicated 
on any claim of liability in personam against the bankrupt. On the 
other hand, if the pétition is treàted as one for a rehearing in a bank- 
ruptcy proceeding which partakes of the nature of a suit in rem — 
and assuming for the, argument that the appellant's alleged interest 
aUthorized suth pétition— the refusai of such rehearing is not a sub- 
ject of appeal. I Fost. Fed. Prac. (sd Ed.) 784, and cases cited. 
Review can be obtained only by appeal from the adjudication, 
through interyention for that purpose. 

Another view of the pétition may arise, however, and remains to 
bé considëred. Proceedings in bankruptcy are governed by the 
practice in bquity, in matters not regulated by spécial statutory pro- 
visions, and if the premisès are true on which the right of interven- 
tion is claimed, iiamèly, an interest in the adjudication of bankruptcy 
which makes the petitioner a rightful party to the issue, it is ques- 
tîoiiable, at lèâst, whether the pétition alleging error in the pro- 
ceedings thereupon. mây not be treated as an équitable bill of 
^evie^y for errors on the face of the record, and thus give appealable 
character to the order. As such pétition can be filed only by parties 
or privieâ (Thompson V. Maxwell, 95 U. S. 391, 397, 24 L. Éd. 481), 
there is nô fotcê in this suggestion unless the alleged équitable 
mortgage interest of the petitioner in the real estate gives such stand- 
ing;, and iji that view, at least, it seems désirable, if not necessary, 
to consider whether the petitioner has the rights of a party or privy 



IN EE COLUMBIA REAL ESTATE CO. 647 

in the adjudication of bankruptcy,— an iriquiry not difficnjt of solution 
under the recognized purposes and express provisions of the bank- 
ruptcy act, in connection with the conceded fact that no iûdebtedness 
or personaUiability exists against the bankrupt. ' 

Section 59b of the act provides that petitioners for thè adjudication 
shall be "creditors who hâve provable claims ag^itist" the alleged 
bankrupt "which amount in the aggregate in excess of the value of 
securities held by them, if any, to five hundred dollars or over." 
Section i8a provides for serving the "défendant" therein with a writ 
of subpœna returnable within fifteen days, unless a longer time is 
fixed by the judge; and section i8b provide? that "the bankrupt 
or any creditor may appear and plead to the pétition within ten days 
after the return day, or within such further tirtie as the court may 
allow"; and thereupon (section i8d) "the issues presented by the 
pleadings" are to be determined, and the adjudication then raade 
or the pétition dismissed; or (section i8e), if no pleadings "are filed 
by the bankrupt or any of his creditors," the judge shàll make the 
adjudication or dismiss the pétition." In section i (9) the term 
"creditor" is defined to "include any one who owns a demand or 
claim provable in bankruptcy"; and section 57, which relates to 
"proof and allowance of claims," provides, in section 57e, that claims 
of secured creditors and those who hâve priority may be allowed to 
enable such creditors to participate "in creditors' meetings," but àt 
sums only in excess of "the value of their securities. or priority"; 
while section 57g excludes "the claims of creditors who hâve received 
préférences" unless the préférence is surrendered. We are of opinion 
from thèse provisions and their consistency with the gênerai ténor 
of the act that the intention clearly appears that the only claimants 
who are entitled to hearing on the issue of involuntary bankruptcy, 
aside from the bankrupt, are the creditors of the bankrupt; that 
creditors having security or priority are excluded therefrom to the 
extent of their security or priority, and can be recognized Only in that 
issue for unsecured or unpreferred amounts ; that even as a creditor 
one who is secured and stands alone on his security can neither 
invoke nor oppose an adjudication of involuntary bankruptcy; and 
surely that this claimant of the mère rights of a mortgagee, through 
transactions with third parties, who is not a creditor of the bank- 
rupt, can hâve no standing therein as a party. Whiether such claim- 
ant may intervene or be brought in after the adjudication of bank- 
ruptcy for any purpose is a question not involved in this inquiry. 
See, however. Bardes v. Bank, 178 U. S. 524, 538, 20 Sup. Ct. 1000, 
44 L. Ed. 117s; Coll. Bankr. (3d Ed.) 315. The cases cited by coun- 
sel on one side and the other, in référence to the rights of interven- 
tion by creditors, secured by attachment or othérwise, under the act 
of 1867, show that the courts were not in accord in their interpréta- 
tion of the provisions of that act, but neither line of thèse décisions 
is applicable to the express terms of the présent act, nor to the case 
of one not a creditor. In Dutton v. Freeman, Fed. Cas. No. 4,210, 
the remarks of Mr. Justice Story, in référence to a provision of the 
bankruptcy act of 1841 authorizing persons interested to oppose the 
adjudication, are instructive and pertinent as to the gênerai theory 
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of };b:e'^îWÇtqî,ent-,,th^ oarties entitled to hearing on the issue of bank- 
ri^^i^^ i^iiâ, ''the ëistînctW interest in the question ami 

art ji^t^fg^^,îij t^e suiji" tnentioned as "familiar to every lawyer." 

No stariaing îs furnished, tHerefOre, for the pétition as a bill of re- 
viçw, ,a|i^;no appeal Jieà frotn the ôrder for its dismissal as an inter- 
v^nin|;,'pfit;ïiion, ?inci th^ is accordingly dismissed. 



ï^ In re SHOEHAKBR. 

flDIstriet Oottrt, W.dJ Vlrèînla. January 3, 1902.) 

■■■',.' Ml! . ■:.■;• 

Bakkroptot-tEnjoihino Salk dndbk Execution— Prioe Jdeisdiction of 
Btâtb ÇOtTBT. ' 

■Whëre à stàté court ha» ftcqulrèd jurlsâictlon over property of a debtor 
by titeleTy there<»i of an exécution Issued on its judgment prier to the 
flHng o|«ijiietitlon In volimtary bankjruptcy by tlie judgment défendant, 
the çopiTot bankruptcy will not Interfère by injunction to restrain the 
salé of Èniçh protterty under the exécution on pétition of the bankrupt; 

' ' but hè wlll be jfêmîtted to the stàte court, which, by reason of Its priority 
H>f jurlsdiction, la entftledto détermine the efCect of the bankruptcy pro- 
ce^ngs on the |urther exécution pf its proces9.i 

, In Bankruptcy, On motion of William Deering & Co. to dissolve 
restrgining order. 

P, Ow Dechert and C. A. Hammer, for creditor. 
John E. RoUer, for bankrupt. 

.McDOWELL, Distjrict Judge. In 1892 Deering & Co. obtained 
a judgiaentiifor $225,57, interest ^^^ costs, against Chas. S. Shoe- 
maker; in the circuit court for Rockingham county, Va. On June 
a8, 1901, eK^cutio» on this, judgment was issued, and on the same day 
it was delivered to, and its receipt indorsed thereon by, the sherifif of 
said county.: • This , exécution, as is admitted, was levied on certain 
wheat, then lately severed, on July 15, 1901, and a sale advertised 
for November 13, 190t. On June 28, 1901, the wheat had not been 
sèvered., On October 38,1901, Chas. S. Shoemaker filed a voluntary 
pétition in bankruptcy, and on November 12, 1901, he was adjudged 
a bankrupt, On November 12, 1901, the bankrupt filed his pétition 
in this cause, .ptaying that the sheriff and the creditors, Deering & 
Co., be restraiîied from selling the wheat until the further order of 
this court. On the san^e day, ex parte, the order as prayed for was 
granted by this then acting judge of this court, Deering & Co. hâve 
moved the court to dissolve this injunction. 

in the view that I takje of this case, many of the points raised by 
counsel need npt be cQnpidered. By the levy of the exécution on 
JiWly IS. 1901» the circuit court of Rockingham county acquired juris- 
diction of the subject-matter of this controversy ; and the subséquent 
filing ol the: petitionvand adjudication in bankruptcy should not, as 
it seems to, me, oust that court of its jurisdiction. In re Seebold 

1 Fédéral eo^rts enjoining proceedings in state courts, see notes to Gamer 
V. Bank, IÇ G. G. A. SO; Trust Oo. v. Grantham, 27 G. G. A. 575. 
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(Fifth circuit) 45 C. C. A. 117, 105 Fed. 910, cannot be discriminated 
from the case at bar. In that case thelandlords of Mrs. Seebold 
obtained on Mardi I3, 1900, in the state'court, a judgment against 
her for rents. On the same day exécution was issued. Prior to 
March 31, 1900, the sheriff levied the exécution, inter alia, on certain 
Personal property of the tenant then on the prémises, and advertised 
the property to be sold on April 2, 1900. On March 31, 1900, Mrs. 
Seebold presented her voluntary pétition to be adjudged a bankrupt, 
and on the same day she was so adjudged, and on her pétition the 
sheriff was restrained by order of the bankrupt court from delivering 
the proceeds of the proposed sale to the landlqrds. On further hear- 
ing the district court dissolved this order, and on pétition for revision 
the circuit court of appeals afErmed the décision of the lower court ; 
Judge McCormick saying for the court: 

"The Subject of the controversy was money in the hands of an offlcer of 
the State court, the proceeds of the sale of property made tuider a judgment 
and decree of the state court fixlng the amount due by the défendant in 
the suit in that court, and decreelng the statutory privilège and right of 
pledge granted and fixed by the state law in fator of the plalhtifCs lu that 
suit The suit was begun and proceeded to judgment, and there was a 
seizure thereunder of the property, subject to the privilège and right of 
pledge, and the same was advertised for sale, ail before the beglnning of 
the banliruptcy proceedings in this case. The bankruptcy proceedings 
were not involuntary. The state court hâd the ampleçt possession of the 
subject of the controversy, and fuU jurisdiction of the parties, àt the date 
of the institution of the bankruptcy proceedings. There Is no provision in 
the présent bankrupt law whlch authorizes or permits the courts of bank- 
ruptcy, by the use of either summary or plenary process, to stop the proceed- 
ings of the state court in a suit in which it had already, before the institution 
of the proceedings in bankruptcy, obtained possession of the subject-matter 
and jurisdiction of the parties. What eflect the provisions of the bankrupt 
act may hâve to stay proceedings in a state court is a question of which 
that court has full jurisdiction to décide, subject to prescTibed methods of 
revlew, and which the courts of bankruptcy may not attempt to limit or 
eontrol without a manifest disregard of that comity which is an essentlal 
élément of our public law, and under which our state and national Systems 
of judiclary work in admirable harmony. Certainly with, and probably 
without, an order of the court of bankruptcy, the trustée in this case could 
hâve made.his application to the state court in, the suit therein pending, 
setting up his claim, or the claim of the estate he represents, to the proceeds 
in question. Or, in answer to the rule taken in that court by the sheriff, 
the trustée could hâve fully presented the clalms and had the rights of the 
bankrupt estate in the proceeds adjudged in that suit" 

Pickens v. Dent (Fourth circuit) 45 C. C: A. 522, 106 Fed. 653, was 
a case of a voluntary pétition in bankruptcy; and a subséquent bill in 
chancery filed in the bankrupt court by the bankrupt, in which he 
prayed that a sale about to be made of real estate by the receiver, 
appointed by the state court, be enjûined. The proceèding in the 
state court, being with the object of Sëtting âside alleged fraudulent 
conveyances by the bankrupt, and subjecting the real estate so con- 
veyed to the claims of his creditors, had been instituted some years 
prior to the filing of the pétition in bankruptcy, and was still in 
process. That case, also, cannot be distinguished from the case at 
bar, if it be considered that in the case at bar the levy bf the exécu- 
tion is but a continuation of the proceèding iri which' Deering & 
Co. obtained judgment against Shoétnaker' in 1892. The judgment 



'SS9 112 FSDSRAi HEPORTEE. 

itself;©ûfflStJtut^i*io -lien, but the exécution coulcj only hâve issued 
,%Kf«ftSonî Ofaipreisbilis jwdgment. The lien of the exécution, in the 
larigiaagB!<Ê>f swbsection "c" pf sectipn 67 of the bankruptcy act, was 
"obtaîiîîèd {jursuant to an action ,at law begun" much more than four 
monfehsrpf i©it to the filing of the pétition in bankruptcy. 

InithftiCâseiOfFrazieiîv. Trust Co. (Fourth circuit) 40 C. C. A. 76, 
99 Fed>.,î?o7, which is strikingly like Pickens v. Dent, supra, some 
stress sefcmiâ;tobi^ laid: on the fact th3,t the state court had acquired 
jurisdiction more than four months prior to the filing of the pétition 
in bankruptcy. iB ut, with déférence, it seems to me that, at least 
in suchiiiases.aS this, the time whçn the state court acquires jurisdic- 
tion is immaterial, proVided it is prior to the filing of the pétition in 
bankruptcy in thé fédéral court. 

In the case at bar it is contended that the lien of Deering & Co. 
was acquired within four months of the date of the filing of the 
voluritary pétition by Shoemaker ; that subsection "î" of section 6y 
;6l tbiè âct àpplies to cases of voluntary bankruptcy (In re McCartney 
iD.C.]:|:QJ(^jpjéd,,fei); and that consequently the lien claimed by the 
çfeditors is ayiaidéd, and the property levied on becomes a part of the 
bankruptestate. No opinion is expressed on thèse points. If thèse 
contentions bë sound, Ihey will be upheld on proper proceedings in 
'thé' state 'court'.. '.■That court, and not this, is, it seems to me, the 
pne that shbuïd/dèçide thèse questions. 

,:! The case oiE Bear v. Chase (Fourth circuit) 40 C. C. A. 182, 99 Fed. 
-^20, has been considered, but does not seem to me to be applicable 
tô the dtse ât bar, even if iilàny ôf the expressions therein are not 
pve^fuled by Hckens v.ipent, supra, and Bardes v. Bank, 178 U. S. 
524, 20 Sup.i CiV: ,l:0oo, 44pÏv. Éd. 1175. In Bear v. Chase the bank- 
ii-iiptcy was involuntary. The attaching creditors were parties to the 
banki'uptcy pfoceteding. A.nd the modified order of the district 
)6.(;<^^'ï,; which wâs asked to bë reviewed, left to the state tourt the de- 
tieriiiination of théi questions in dispute. 

Solely on the'ground that the state court had acquired jurisdiction 
Pf 'the subject-rnatter of this controversy prior to the institution of 
irhei b,^nkrùptCy.'j)rpceeditigs, comity reqùires that this court should 
4ep6ne to erijpjiniiïie officër of that court. See Taylor v. Carryl, 20 
How. 583, 15 L; Êd^ 1028; Covell V. Heyman, m U. S. 182, 4 Sup. 
Ct. 355, 28 L. Ed. 392; I Fost. Fed. Prac. (3d Ed.) § 9. 
, ;; ,The case,â,pfi Bryan v: Bernheimer, 181 'U. S. 188, 2I Sup. Ct. 557, 
45: ii*. Edi 8:14 j. Bardes v. Bank, 178 U. S. 524, 20 Sup. Ct. 1000, 44 
ij. -Ed. ,117s; ;Mitchell V. McClure, 178 U. S. 539, 20 Sup. Ct. 1000, 
,44/fc.' Ed' iiS^j and Hicks v. Knost, 178 U. S. 541* 20 Sup. Ct. 1006, 
44* h'i Ed. il83,T!-hate been. considered. The case at bar is unhke 
:Bry«ti y. Bernhiçimer, and in the case at bar there is no apparent "ab- 
solute necessity" (clause 3> § 2, Bankruptcy Act) for requiring an 
.offifijer of this cpt<rt;tp take charge of the property now in the custody 
pf ithe sheriffrQf ^pckingham cpunty. 

> jjnder; thèse Icircumstances, it seems clear that this court would 
not hâve jUriSidictip* tosettle the controversy as to the validity of 
,the lien of Dfçfetingî & Ço. pn proceedings by the trustée of the bank- 
rupt estatej! |tnd J do not perceive any reason why this court is not 
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equally deprived of jurisdiction, although it îs the banltrilpt himself 
who asks the action of this court. Deering & Co. are not parties to 
the bankruptcy proceeding. They are third parties claiming , pro'p- 
erty adversely! The opinion in Bryan v. Bernheimer, supra, might 
possibly be construed as obiter, inasmuch as it appears that Bern- 
heimer consented to the jurisdiction of the district court. But in 
no event does that opinion overrule the opinions in Bardes v. Bank, 
supra, and the other cases above mentioned in 178 U. S., 20 Sup. Ct, 
and 44 L. Ed., except in cases where there is a necessity for requiring 
a receiver or the marshal to take charge of property, to prevent loss 
to the estate, under clause 3 of section 2 of the act. 

Let an order go down dissolving the restraining order of Novem- 
ber 12, 1901, and dismissing the pétition of that date. Being of opin- 
ion that this court is without jurisdiction, no order is made as to 
costs. Bank v. Cannon, 164 U. S. 322, 17 Sup. Ct. 89, 41 L. Ed. 453. 



In re THOMPSON et al. 

(District Court, E. D. Pennsylvania. January 7, 1902.) 

No. 1,015. 

Bankruptcy — Sdrkender of Preperencbs — New Crédits. 

Bankr. Act 1898, § 60, cl. "c," entltles a créditer who has been Inno- 
cently pr«ferred to set off the amount of new crédits agalnst the 
préférence which he Is requlred to surrender before proving bis claim. 

In Bankruptcy. On certificate of référée. 

Julius C. Levi, for receiver. 

J. Parker Crittenden and JuHus C. Levi, for bankrupt. 

H. C. Thompson, Jr., and Benjamin Alexander, for creditors. 

J. B. McPHERSON, District Judge. The objections to the re- 
port of the learned référée, which may be found in Re Thompson, 
6 Am. Bankr. R. 663, présent for décision the much-discussed ques- 
tion, concerning the meaning of the phrase "otherwise recoverable," 
in section 60, cl. "c," of the bankrupt act. It is certain that the 
dispute concerning the scope of thèse two words can only be set- 
tled by the suprême court, and I sha.ll not, therefore, undertake the 
superfîuous task of adding anything to the existing hterature of the 
subject. In addition to the cases cited by the référée, several other 
décisions hâve been reported, of which a citation may be corivenient. 
In re Seckler (D. C.) 106 Fed. 484; In re Southern Overall Mfg. 
Co., 6 Am. Bankr. R. 633, m Fed. 518; In re Soldosky (D. C.) m 
Fed. 511, 7 Am. Bankr. R. 123; Dickson v. Wyman, 4 Nât. Bankr. 
N. 49, III Fed. 726; Peterson v. Nash Bros., 4 Nat. Bankr. N. 76, 
112 Fed. 311. Thèse cases, of which the last two are décisions of the 
circuit courts of appeals of the First and Eighth circuits, respectively, 
sustain the position taken by the référée, while In re Oliver, 6 Am. 
Bankr. R. 626, 109 Fed. 784, is an opposing décision in the Western 
district of Missouri. The weight of authority seems to be in favor of 
ihe view se clearly stated in the report now before me, and I shall fol- 
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ll<M(ith^p;'teis.io.nâ:wJthbut further discussion; adbpting the report 
gic|h%;ffiffifen3nd agreeing with his conclusion that section 60, cl. 

"%' : pei;T|^ts a set-off in behalf of a créditer who has been innocentlx 
prelerr^, 

The report of the référée is approved. 



; PEOPLE'B BANK OF BTJFFALO et al. t. BROWN et al. 

(Ûlrcnit OoTirt of Appeals, Thlrd Circuit January 17, 1902.) 

No. 40. 

1. BANKBDJIJCY— ExAMiKATION OB' ThIKD PaRTY—ReLBVANCT— QUESTION FOR 

Court. 

Wlierej In proceedlngs under the bankruptcy act, a thlrd person la 
examlned as a wltiiess Concemlng certain property, with a view of 
ascertalning what, if any, laterest the bankrupt has therein; such wit- 
ness has not the rlght, after testifylng that the bankrupt has no in- 
terest therein, to refuse to answer any further questions relating to such 
Iffoperty on the ground that the Inqulry is Irrelevant and Immaterial; 
the question of felevancy and materlality being one for the court. 

8. Samk — Attornky AND Client — Privilkoed Communications. 

Where, In proceedlngs under the bankruptcy act, a thlrd person, Tvho 
is an attorney, Is examlned as a wltness for the purpose of ascertalning 
what if any, interest- lAe bankrupt has in certain property, the question 

•' wtiether- certain comniunicfftlons are privileged, as between the wltness 
ted his clientB; iflUst bë détermined by the court and not by the witness. 

3. BaMB— RBI/ÉVAlirCY AND MaTEKIALII'T— RULB FOK EXAMINATION. 

In the examlnatlon of a thlrd person under the bankruptcy act, to 
ascertaln what, if aiïy, Interest the bankrupt has In certain property, 
on objection or refusai to answer on the ground of irrelevancy, if the 
question, asked appears to be relevant It should not be excluded, or the 
witness bé' ëxëùsèd from replylng to It, because of his assertion that 
bl» auswter, "Ifimade, wonid dlsclose the personal afCairs of hlmself or of 
others, not materlal to the subject of the Inquiry. 

4,": SASIE— PHIVILE»Ep GoMMtÎNICATIOKt— RULB FOU ExAMINATION. 

Where- aa attqrney, being examlned as a thlrd person. under the bank- 
ruptcy, act; t déclines to.testjfy on the ground that the matter sought to 
ibe dl&éovéréd ëame to his knowleàge in professional confidence, he is, 
by wà^-ëf '^réllminary investigation, to be subjected to such Interroga- 
tion as' ^may be necesâary to enable the court to détermine for itself 
■ , -virl^ethCT the :Coinmuni<;atlon refèrred to be, under tiie clrcumstances, a 
; privljeged one, and thereupon to make such order as may be proper. 

Appeal fr'ôm the District Court of the United States for the Dis- 
trict of New Jèréfey. 

; NbrrisMprey, for appellants. 
N. T. M. Melliss, for appellees. 

V Before AÇH]SSON, DALLAS, and GRAY, Circuit Judges. 

•.. . .' ■ /. ■.■.'■. 
!; DALLAS*. Circuit Judge. This was a proceeding under the pro- 
visions of the baijkrqptcy act for the examination of third persons as 
witnesses and the production by them of books and papers, in which 
J, Jpivarts Traçy (appellee) was summoned to testify and to pi'oduce 
documents concerning certain real estate at Bay Ridge, Long Island, 
witha view to the ascertainment of "the interest of said Andrew 
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Brown [the bankrupt] in said property in any way, directiy or indi- 
rectly, by a secret trust or otherwise." It is true tliat when the ap- 
pellee was interrogated respecting this real estate it had not been 
shown that the bankrupt had any interest in it ; but his relationship 
to the parties, to several transactions concerning it, the history of 
those transactions, and the communications which ensued between 
the bankrupt and the witness when the latter was served with a sub- 
pœna, did appear, and disclosed a state of facts which justified the 
investigation. Its object was to détermine whether the bankrupt 
did not hâve an interest in the property which should be applied to 
ihe payment of his debts, and the discovery sought would hâve been 
• uperfluous if, as a condition précèdent to its requirement, it had been 
::ecessary to independently establish the existence of such interest. 
Mthough it is the duty of the court to confine such examinations 
within the limita to which the purposes for which they are authorized 
restrict them, yet, where there are circumstances warranting the 
investigation, no obstruction of it should be permitted which is not 
justified by law. In re Horgan, 39 C. C. A. 118, 98 Fed. 414. In 
this instance the witness claims that his refusais to answer were 
justified — First, because the matters to which the examination was 
directed were "immaterial and irrelevant to the subject-matter of 
inquiry in this proceeding"; and, second, "that the same were con- 
fidential communications between himself and his clients, which he 
was forbidden by law to disclose." 

That the first of thèse claims is inadmissible we hâve no doubt. 
The relevancy of any particular matter to the subject under judicial 
investigation isalways for détermination by the court, and no witness 
is entitled to décide for himself that the facts which he is asked to 
disclose would not tend to prove the existence or nonexistence of 
the ultimate fact to which it is intended to relate them. Yet this is 
precisely what this witness has undertaken to do. During his exam- 
ination, and after he had answered some questions and had refused 
to answer others, he said "that the land at Bay Ridge, Kings county, 
New York, referred to in my testimony and concerning which I hâve 
been questioned, is held by me by an absolute title in fee simple; 
that I do not hold any part of or interest in it for the benefit of said 
Andrew Brown, or of any one representing him ; that I hâve never 
sold or conveyed any part of the land at Bay Ridge originally ac- 
quired by me, or any land at Bay Ridge now held by me, at the re- 
quest of said Andrew Brown ; that I hâve never accounted or been 
accountable, and am not now accountable, directiy or indirectly, to 
him, or to any one representing him, for any proceeds of any of such 
land sold, or which may be sold; and that said Andrew Brown has 
no interest, légal or équitable, in any such land, or in any proceeds 
of sale of the same or any part thereof ; and I respectfully submit 
that I am not subject to other or further examination in respect of 
any such matters, for that the same are whoUy immaterial and 
irrelevant to the subject-matters of inquiry in this proceeding." It 
is not necessary tp question, and we imply no doubt of, the good 
faith of the witness in making this statement ; but it cannot be ac- 
cepted as relieving him from "other or further examination." It is, 
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in substance, ^t an expression ofhis understanding that the facts 
whiçH h'é' déclinés tô reVeal would, if revealed, appear to be imma- 
tèrial,-;aïki to this opinion of his, though not even evidential, he asks 
that theré shall be conceded determinative force. Whether the title 
whicK he hôlds is an absolute title, in which Andrew Brown has no 
interèst, it is the function of the court to décide, artd that it may do 
so întelligéritly it is requisite that it should be fully informed of ail 
the conhectéd facts and attendant circumstahCes. If upon their 
diselpsure it shall transpire that the appellee is the absolute owner of 
the property in question, the investigation will do him no harm; but 
if, on the other liand, thëy shall exhibit an interèst, légal or équitable, 
in thé baiikrupt, theienforcement of alny right which may in consé- 
quence accft-ue to his cfeditors will be but a debt of justice, the dis- 
charge bf whièli çan work no légal injury to any one. 

This è'ourt has hêither àùthority nor inclination to repudiate the 
rule which protects from exposUre, linless with the client's consent, 
ail communications bétween him and his counsel, made during the 
subsistence of that relation, in référence to any matter respecting 
which the lattér has been, alid pi'operly could be, professionally con- 
sulted. This rule was applied, apparently for the first time, in the 
case of Berd v. Lovelace, Cary, 88, and for three centuries, at least, 
it has been steadily upheld by the ëburts upon the ground that for 
the proper administration of the law the confidence which it encour- 
ages the client to repose in the attorney to whom he resorts for légal 
advice and assistance should upon ail occasions be inviolable. But 
it has been forcibly and vehemently assailed (Benth. Jud. Ev. bk. 
9, pt. 4, c. S)> and the suppression of évidence which it effects can be 
justified only when the limitations which restrict the scope of its 
opération are assiduously heeded. Therefore it is requisite that 
in every instance it shall be judicially determined whether the par- 
ticular communication in • question be really privileged, and, in order 
that such primary deternlinatioh mày be advisedly made, it is indis- 
pensable that the court shall be apprised, through preliminary in- 
quiry, of the characterizing circuœstances; There is no presumption 
of privilège, and though its allowance may, in a clear case, be founded 
upon the voluntary statement of the attorney that his knowledge of 
the fact to which he is asked to testify was acquired in professional 
confidence, yet, wherever, as.in this case, the circumstances suggest 
that the sufficiency of the grounds of that statement should be con- 
sidered, it is the right of the opposing party to demand that the 
proponent of the privilège' shall be ëubmitted to such interrogation 
as may be necessary to test its validity. Hughes; v. Boone, 102 N. 
C. 160, 9 S. E. 286. In the présent case the witness said : 

"Andrew Brown, the bankrùpt In this proeeédlng, Is not and never has 
been, a client of mine, • • • ànd I respectfully decUiie to answer further 
questions relating to such rnatteirs, • • ■• upon the ground that the same 
were confldentlal communications between myself andmy clients, which I 
am forbl^den by law to disclose." 

If the views we hâve expressed be cortect, it is matiifest that the 
position thus assumed is ùntériable. The witness dechnes to answer, 
not af ter inquiry and' adjudication by the court, but upon his own 
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mère déclaration that the matters.to which his declination relates 
were privilèged commitnications, and thus both of the facts and the 
law he constitutes himself the exclusive judge. The province of the 
court cannot be thus usurped. If it could be, it is obvious that the 
rule under considération, which is designed to promote the adminis- 
tration of justice, might readily be misused for its obstruction, and 
become, in conséquence, too pernicious to be tolerated. 

In discussing the broad questions involved, w^e hâve perhaps suf- 
îiciently indicated the method of procédure which should be pursued 
in such cases, but with référence to the situation disclosed by this 
record it may be désirable that we should say a few additional words 
directly upon that subject. It appears that the,appellee refused to 
answer in about' 60 separate instances, and it is probable that, if 
the attempted examination had not been suspended, he would hâve 
been further interrogated, and with the same resuit. Under thèse 
circumstances, and in view of the fact that the court below has not 
done so, it is not practicable for us to décide partîcularly and in détail 
what questions the witness should be required to answer, or to do 
more than indicate in gênerai terms the course which, in our opinion, 
should be adopted to enable that court to pass upon every point that 
has arisen or may arise; and, to this end, we state that our présent 
décision is that, (i) upon objection or refusai to answer upon the 
ground of irrelevancy, if the question asked appear to be relevant, it 
should not be excluded, or the witness be excused from replying to 
it, because of his assertion that his answer, if made, would disclose 
the Personal affairs of himself or of others, not material to the sub- 
ject of inquiry ; and, (2) on declination of the witness to testify upon 
the ground that the matter or matters sought to be discovered came 
to his knowledge in professional confidence, he is, by way of pre- 
liminary investigation, to be subjected to such interrogation as may 
be necessàry to enable the court to détermine for itself whether the 
communication referred to be, under the circumstances, a privilèged 
one, and thereupon to make such order as may be proper. 

The order of the district court, filed April 2, 1901, dismissing the 
pétition of the People's Bank and others, upon the ground "that the 
said J. Evarts Tracy should not be compelled to answer the ques- 
tions propounded to him by the counsel for the petitioners, or any of 
them," is reversed, and the cause will be remanded to that court for 
further proceedings, to be there taken in conformîty with this opinion 
and détermination. 



In re COBB. 

(District Court, E. D. North CaroUna. December 23, 1901.) 

Bankruptct— Administration of Estatk— Pating Out Pundb. 

Eankr. Act 1898, does not authorize a r«feree to order a trustée to pay 
ont funds, nor the trustée to pay out funds on such an order, but under 
gênerai order 29 (32 C. C. A. xxviil., 89 Fed. xli.) It is the duty of the 
trustée to deposit ail funds of the estate In a designated deposltory to 
the crédit of the court or judge, deéignatlng the estate to which they 
belong, and such funds can only t)e pald out on checlis counteralgned by 
the judge, or some person designated by him. ïhe paying out of funds 
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în any Mlier manner !s Irreguïar, and, under rule 10 of the district 
court fer the Eastern district of North Oarolina, subjects both trustée 
ând dof psitoiry t(> liabllity oa l^eir bonds and to attachment for coa- 
tempt 

In Bankrupfcy. On final settlemént of éstate. 
See 96 Fed. 821. 

PtîRNÊLL, District Judge. 'This case is now presented for a 
final settlemént of thé' estate and dischâfge of the trustée. In the 
course of the adrniflistration $41,486.52 has been distributed, and 
the, balance sheet "presented shows ail âccounted fof under orders 
madè,,|ii the cause b)i:' the référée With the consent of the creditors 
or thèir attorneys.; It must riot be suppôsed tha:t this court is in- 
advert.çjit to thè irregulàrities ùnder général order 29 (32 C, C. A. 
xxviîi,, 89 Fed. xii.) rflade by the suprême court, or district rule 10, 
in accord therewith, or that this case iç to be taken as a précèdent 
in thjsjdistrict. It is pne oî the first prpceedings instituted in the 
district, before the svipreme court had promulgated the gênerai or- 
ders or (jîstrict rule 10 was'.iiiadë, and before the practice had as- 
sumed sëttlèd form and was Understood by ofïicers of the court. 
The ças$' has beeh .before the Court 0|i; several questions. Nearly 
ail ôf tlîe. creditors' hâve, fromits incipiency, been represented by 
able cpuiisel, who seeni to havé neglected no opportunity to pro- 
tect the rjghts and interests of their clients. Five dividends hâve 
been paid, and vouchets are filed for the amounts paid out by the 
trustée. This has been donc by orders made by the référée, upon 
cheçks draTs^n by the trustée and approvéd or countersigned by the 
référée, yvithout regard to gênerai order 29 of the. suprême court 
or the district rule in accord therewith. The word "court" may 
jnclude the refereé (section i, subsec. 7, Bankr. Act 1898), but does 
not of liécessity. When it'does must be gathered frôm the con- 
text, — the connection iri which it is used. Section i, subsec. 16. 
After référencé ail proceedirigs are before the référée (General Or- 
der 12, ,32 C. G. A. xyi., 8q Fed. vii.), except such as are required 
to be before the judge. Thé gênerai orders of the suprême court 
and the rtiles of the çôtii-t èf the district in accordance therewith 
are as obliga!tory on officérs of the court as the act itself. Section 
30, Bankr.. .^ct. The jurisdictîonof. référées is defined in section 
38, and their diities in section 39. Thei"é is no provision in the bank- 
rupt act of 1898 which authqrizes the référée to brder or the trus- 
tée to pay out funds belonging to the estate of a bankrupt. Having 
reduced the assets to money, it is tl^e duty of such trustée to de- 
posit such money in one of the depositories designated as provided 
in section 61, Sâiiïcr. Act. Thére is no provision in former bank- 
rupt acts analogous to this, and this was evidently intended by corti- 
gress to correct an abiisé under former acts. There is no express 
provision in thé act as to hbw thèse deposits shall be made. Sec- 
tion 47, subsec, 3i^requires the trustée tofdeposit ail money received 
in one of the designated depositories, and subsection 4 that he shall 
disburse only by çheck or "«farrant on thé depositories in which such 
deposit lias been rilade. General order of the suprême court pro- 
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hibits the payment of money deposited as required by the act, ex- 
cept by check or warrant drawn in accordance with the order, and 
countersigried by the judge, or some one designated by the judge 
for that purpose. Thèse deposits should therefore be made to the 
crédit of the court or judge, designating at the time of the deposit the 
estate to which such deposits belong. 
District rule lo regarding deposits and checks : 

"Ail funds belonging to bankrupt estâtes must be deposited In the desig- 
nated depositorles Lsection 47, subsec. 3, Bankr. Act], and disbursed only by 
check or draft drawn on such depository in accordance with dlvldend sheet 
prepared by référée and approved by the Judge [section 47, subsec. 4]. Such 
checks or drafts must be countersigned as provided by gênerai order of the 
suprême court 29 [32 0. 0. A. xxviii., 89 Fed. xii.]. Depositories and trustées 
not observing thls rule make themselves liable on thelr bond and to attach- 
ment for contempt." 

This seems to be plain and simple enough to be understood even 
by one elected trustée without prévious expérience in the courts of 
bankruptcy. The provision that no gênerai trustée shall be ap- 
pointed is productive of much irregularity and continuai schooling 
of men selected by creditors who hâve never read even the défini- 
tions in the bankrupt act. While there are serions objections to 
gênerai trustées, there are cogent reasons for such officers and ob- 
jection to this provision. It is a question with two sides, good ar- 
gument on both. The rules are made after a study of the act, and 
must be observed. If the reasons therefor can be understood, so 
much the better. They are based on reason. The failure to un- 
derstand or observe them is a modem exemplifîcation of an ancient 
rule or caution, and calls forcibly to mind what most lawyers realize 
as one of the maxims in the professional nursery, — the saying of 
Lord Coke, "He who knoweth the law and knoweth not the reason 
thereof, $oon forgetteth his superfluous learning." In this may 
be seen a'/covert expression of what most true lawyers feel, — a con- 
tempt for the strictly "case lawyer," supposed to be of modem 
growth, but of ancient origin. Had the act and rules been followed 
in the; présent case, it would hâve saved much time, labor, and an- 
noyanc'È, and, may be, future complications. After much delay, 
the eiitire record is before the court, and a tedious çxamination of 
many loose papers is rendered necessary, which would hâve been 
unnecessary had the orderly practice been observed, — ^labor not 
co.ntemplated the judge should do. In winding up an estate the 
référée should prépare the dividend sheets, showirig the amount re- 
ceived, and'from what source; the costs and claims having priority 
to be paid in fuU, and then the unsecured claims, with the dividend 
to be paid each claimant. This is the balance sheet, and, when ap- 
proved, closes the estate. After this the funds should be paid un- 
der rule 29 bi the suprême court, and can be paid in no other way. 
In the caèe at bar the trustée has discharged complicated duties, 
and in eveiry instance obtained an order from the référée, guarding 
with carè' the interests of the estate and the creditors. Every dollar 
appeâirs to be accounted for, but in an irregular way, as pointed out. 
However, vouchers are produced, and ail seems to hâve been done 
by order of the référée, and with the consent of the creditors or 
112 F.— 42 
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their attorpeys» No creditor, now appears to object, and no good 
purpose càn be served by reopening the estate. The designateja de- 
pository has ;violated gênerai order 29, a copy of which has "been 
furnished it, by'paying out the funds upoh drafts net drawn in accord- 
ance therewith, and made itself liable as such depository should any 
party injured see proper to pursue the remedy. 

This much has been deemed proper to say that it might appear of 
record this cpurt did not approve loose methods in the settlement 
of estâtes in bankruptcy, and \vill not regard this as a précèdent, 
or continuance of same in future. But, inasmuch as the orders of 
the référée and the settlement by the trustée hâve been by consent, 
and no creditor now complains, it is now considered, ordered, and 
adjudged |hat the orders and settlement consisting of five dividends 
and other payments are approved nunc pro tune, that the trustée, 
be discharged of his trust, and bond, and that this estate in bank- 
ruptcy be closed. This order is made nunc pro tune without préju- 
dice to the rights of parties under the bankruptcy act as they may 
be advised to pursue the same. 



In re KÉNYON. 

(Diptrict Court, N- D. lowa, E. D. January 4, 1902.) 

Bankkuptct— DiBoHARôB— Failxjrb TO Kebp Phopbr Books. 

A merchant, who had been In business for years, and had established 
a good , réputation wlth wliolesa,le bouses, sold out bis business, and 
•shortly afterwards opened a business in another place, pùrcbasing goods 
to tbe amount of about $6,000 on crédit, on the strength of bis prevlous 
réputation; a stàtement made by hlm a short' tlmeprevJôusly havlng 
shown hlm to be worth $20,000. In fact, be had noi propérty eXcept $500 
In cash, and was Indebted nearly $6,000, and wlthln three months flled 
a pétition in voluntary bankruptcy. The books' kept by hlm In the store 
falled to show hls actùal flUanclal condition, or the amount of Cash 
recelved or pald out, and contalned nothlng éxcept the accounts for goods 
purchased on crédit, wlth tbe payments made thereon. • Held that, in 
vlew of, his business: expérience, and his hopelessly insolvent condition 
when he opeped the business, whlch rendered every payment to a 
creditor an act of bànkruptcyi hls f allure to keep books showin^ hl? 
tme condition must be regàrded as havlng been wlth ftauduleiit intént, 
and In conibemplation of bankruptcy, and on that ground his discliarge 
should berefijsed. 

In Bankriiptcy. On application for discharge, and objections 
thereto. , [' ■' 

E. E. Hasner.for bankrupt. 

Henderson, Hurd, Lenehan & Kiesel^ for opposîng creditors. 

SHïRAS, District Judge. From the record sybmitted in this 
case it appears that spécifications in opposition to the petitioij for 
discharge were duly filed on behalf of certain credito;-s, the first 
ground thereoÎF bejng the charge that the bankrupt, with fraudulent 
intent to conceal his true iinancial condition, and in contemplation 
of bankruptcy, had failed to keep books of account or records from 
which his true condition might be ascertained. The évidence shows 
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that the bankrupt had been engaged for years in tha mercantile 
business, having stores at Lamont and other towns, before he en- 
tered into business at Elma, lowa ; and he had such familiarity with 
business transactions that he must hâve known the need of keep- 
ing reasonably accurate books of account, if he purposed, by so 
doing, to keep track of his actual business condition. HiS own tes- 
timony shows that the books kept by him at Elma wholly failed 
to show his true financial condition. They showed the goods bought 
on crédit from varions houses, and the moneys paid them on ac- 
count, but did not show the sums due the bankrupt for goods sold 
on crédit, nor the amounts received in cash for goods sold, nor the 
disposition of the cash received; nor did they show the indebted- 
ness due from the bankrupt for money borrowed, nor the indebted- 
ness remaining unpaid growing out of the business conducted by 
the bankrupt at Lamont and other points, before he removed to 
Elma. In other words, if any person had relied upon the showing 
made by the books as évidence of the actual financial condition of 
the bankrupt, he would hâve been wholly misled thereby, and it is 
the fact that thèse books did not show the actual financial condition 
of the bankrupt. To détermine the intent of the bankrupt in this 
particular, regard must be had to what the évidence discloses touch- 
ing his past history as a business man, and what the facts were 
• surrounding him when he opened the store at Elma, which was in 
April, 1900. For some years prior to that time the bankrupt con- 
ducted a gênerai mercantile business at Lamont, lowa, having a 
branch store at Aurora, and had so conducted the same that he 
had stood in good crédit with those with whom he dealt. During 
the year 1899 and early part of 1900 his relations with a clerk in 
his employ became sMch as to cause a séparation between himself 
and his wife, and resulted in the breaking up of the business con- 
ducted at Lamont. The wife claimed that some $3,000 or more 
of money coming to her from her father's estate had been invested 
in the business under a promise that it should be repaid her when 
so demanded, and it appears that she had given much of her Per- 
sonal time and services in aid of the business conducted in her hus- 
band's name. In Februarv, 1900, the bankrupt traded the stock of 
merchandise to Arthur Hunt, taking in exchange therefor 160 acres 
of land in Woodbury county, which was subject to a mortgage of 
$2,500. The land was taken at a valuation of $50 per acre, making 
$8,000 in ail, leaving a net value of $5,500 after deducting the mort- 
gage; and, in addition thereto, Hunt agreed to pay $3,000 in cash. 
A settlement was reached between the bankrupt and his wife, where- 
by the 160 acres were deeded by Hunt to her, she assUming the 
payment oî the mortgage thereon, and also the paynient of a sum 
due Carson, Pirie, Scott & Co., of Chicago, evidenced by a note 
signed by the husband and wife, and the bankrupt executed to her 
his note for $1,500. Out of the cash paid by Hunt to the bankrupt, 
amounting to $2,700 according to the testimony of the bankrupt, the 
latter paid to various creditors sums aggregating $2,163.71. About 
April I, 1900, he opened out a store at Elma, being accompanied to 
that place by the clerk that had brought about the séparation be- 
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tween the bankrupt and his wife and the dissolution of the business 
at Lampnt, and her father. Açcording to the statement _ of the. 
bankrupt atthistime, his financial condition was substantially as 
foUows: He ovved his wife $1,500, evidenced by a note held by 
her; he owed D. A. Sheffield $1,900 for money borrowed, and evi- 
denced by four promissory notes; he owed the Lamont Savings 
Bank about $2,000; to Carson, Pirie, Scott & Co. about $1,700; 

to Watt Bros., $92.10; to Moore, $172.74; to Beals & Torry, 

$200; and to C. P. Kellogg & Co., $285. The debt due the Lamont 
Savings Bank was secured by a mortgage on property in I^arlville 
and Lamont, and Carson, Pirie, Scott & Co. had a second mort- 
gage on the same property. Under the évidence it is making a 
libéral allowance for the value of the security to hold that it would 
pay the debt due the bank, but, making this déduction, the indebt- 
edness acknowledged to be due from the bankrupt when he went 
to Elma amounts to the sum of $5,849, and ail the assets he had 
left him was the cash he took with him, amounting to less than 
$500. Taking advantage of the crédit he had acquired with the 
houses frôm whom he had previously bought gopds, — ^a crédit sus- 
tained by written statements furnished thèse wholesale houses, one 
at least being as late as January 27, 1900, wherein he claimed to be 
worth nearly $20,000 over and above ail indebtedness, — the bank- 
rupt bought on crédit goods tp the value of more than $6,000, and 
opened out therewith a store in Elma. When thèse purchases were 
made, the bankrupt knew .his absolutely insolvent condition. He 
knew that ail the property left reraaining him was the small âmount 
of cash he had on hand, which would be rapidly absorbed.in the 
expenses attending the operiing of the store at Elma. He knew that 
he then owed nearly $6,000, and he must hâve known that it was 
absolutely impossible . for him to ever pây the indebtedness he was 
thus creatipg, in view of his exjsting hopelessly insolvent condition. 
He knew that hrs condition had changed in every respect, and yet, 
in efïect;, he asked the houses from whom he: bought the goods to 
deal with him as though his actual condition i*emained unchanged. 
Thèse parties undoubtedly dealt with, him on the faith of the crédit 
he had established when' in business at Lamont, and it was unques- 
tionably a Iraud upon the part of the bankrupt to make the pur- 
chases on, crédit of the,. gopds shipped to him at Elma, knowing 
that he \v'a^ iwholly without ability to meet the demands he thus 
creîlted. i*he- whole past histofy of the bankrupt, as outlined in 
the évidence,: ?hows clearly that he was too able a business man to 
entertaii;tithe,;belief that he could successfully carry on the. business 
he opened ^ put , at Elma, and he must hâve known that his career 
at Elma woulid be brp.ught toa close as soon as his cfeditors under- 
stood the actual situation of his afifairs. The business at Elma was 
opened about April i, 1900, and the voluntary pétition in bank- 
ruptcy was swprn to on June 15, and was filed on June 23, 1900. 
It was brought about at this particular time by the action of C.P. 
Kellogg & Co. in replevying certain goods on the ground that they 
had been misled in the sale thereof on crédit, The bankrupt' real- 
ized that this fact, becoming known, would lead to an investigation 
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of his affaîrs by the other creditors, and He met the situation by 
going into bankruptcy. His action in this direction justifies the 
conclusion that he must hâve contemplated such a resuit when he 
opened the store at Elma. The condition of his affairs was such 
that he knew that any payments made to a creditor would be a 
préférence, as he was in fact and to his own knowledge hopelessly 
insolvent; and he knew, therefore, that he was committing acts of 
bankruptcy which would sustain a creditors' pétition against him when 
he made payments to any of his creditors. In construing the words 
"in contemplation of bankruptcy," used in the act of 1867, the su- 
prême court, in Buckingham v. McLean, 13 How. 151, 14 L. Ed. 
91, held that "the debtor must hâve contemplated an act of bank- 
ruptcy, or an application by himself to be decreed a bankrupt," in 
order to avoid a security given when insolvent. In the case now 
under considération the bankrupt not only contemplated acts which, 
when done, would enable creditors to sustain a charge of bankruptcy 
against him, but he in fact committed the acts, in that, being in- 
solvent, he transferred money to a portion of his creditors, thereby 
preferring them ; and, furthermore, as soon as it was apparent that 
his creditors were becoming aware of his actual condition, he him- 
self filed his voluntary pétition in bankruptcy. Thèse facts justify 
the conclusion that in opening out the business at Elma he did so 
in contemplation of bankruptcy, and with the intent to go into bank- 
ruptcy as soon as his creditors began to inquire into his condition.; 
and also justify the conclusion that his failure to keep proper books 
of account was part of the gênerai scheme to fraudulently buy on 
crédit goods to be used in the business at Elma, which were to be 
sold as far as possible for cash only, and, when it was apparent 
that the creditors could not be much longer deceived, then to wind 
up the business by going into bankruptcy. Under thèse circum- 
stances it cannot be expected that the court will aid him in carrying 
through his fraudulent purpose by now granting him a discharge, 
and releasing him from liability for debts thus created, but, on the 
contrary, the pétition for dischargé will be refused on the ground 
that it is proven that the bankrupt, with intent to defraud, and in 
contemplation of bankruptcy, failed to keep proper books of ac- 
count from which his true financial condition could be ascertained. 



In re SWORDS. 

(District Court, N. D. Georgla. Deoember 19, 1901.) 

No. sa 

Bankkuptct— PowEHS OF CoDHT— Enfcbcino Claims against Exempt Prop- 

BBTY. 

A court of bankruptcy bas no power to enforce claims against prop- 
erty of a bankrupt exempt as a homestead under the laws of Georgla, 
and set apart as such by the trustée, although based on notes In which 
the right of exemption Is walved; but where the bankrupt bas failed to 
obtain a disebarge, and the tlme therefor bas passed, such creditors will 
be permitted to witbdraw tbelr daims for the purpose of puisuing tlieir 
remedy in the state courts. 



662 112 FEDERAL REPOSTER. 

In Bankruptcy. On application for leave to withdraw claîm*. 

Foster & Butler and Napier & Cox, for petitioning creditors. 
Rucker & Rucker, for bankrupt. 

NEWMAN, District Judge. In this case the court feels com- 
pelled, after full considération, to adhère to its ruling made in Re 
Camp, 91 Fed. 745, and reiterated in Re Hill, 96 Fed. 185, which 
ruling was that there wàs no power in the bankrupt court to enforce 
notes containing a waiver of homestead exemption against a home- 
stead set apart in bankruptcy. The fact that more than 18 months 
has elapsed since the pétition in bankruptcy was filed, and that the 
bankrupt is thereby precluded from obtaining his discharge, has no 
efïect on this question. The pétition of the creditors in this case 
contains a prayer for leave to enforce their claims against the home- 
stead exemption set apart by the trustée, and as an alternative prayer 
they ask leave to withdraw their claims from the court of bankruptcy, 
that they may proceed to enforce the same in the state court. There 
seems to be no reason why the petitioners should not be allowed to 
withdraw their claims. The bankrupt cannot now obtain a discharge, 
and the creditors should be allowed to avail themselves of any rights 
they may haye in the premises. 

An order will be entered allowing the petitioners to withdraw 
their claims from the bankrupt court. 



In re BEBBMAN. 

(District Court, N. D. Oeorgla. December 16, 190L} 

No. 663. 

Baskriiptot— Statiko Pboobbsinos to Enforce Jdsombitt — Omssioir o» 
Creditor from Schbdules. 

The fact that the daim of an ordlnary creditor, npon which an action 
Is pendlng at the time of the bankruptcy of the debtor, is omltted from 
the bankrupt'B schedules, does not enlarge hls rights, where he has 
knowledge of the bankruptcy proceedlngs; and a subséquent amendment 
Of the schedules by pormlsslon of the court relatée back to the time of 
flling the pétition, and the creditor wUl be enjolned from taklng any 
■teps to collect the Judgment recovered untU the bankrupt's rlght to a • 
discharge bas been determined. 

In Bankruptcy. On application by bankrupt for restraining order. 

J. L. Travis, for bankrupt. 
Hudson Moore, for respondent. 

NEWMAN, District Judge. In thîs case, on the Hearing of an 
application for a restraining order in favor of the bankrupt against 
the Camp Gofïee & Spice Mills, the following facts appeared: That 
on July I, lpoI,Beerma^ filed his yoluntary pétition in bankruptcy, 
and was adjudged a bankrupt on the same day ; that at that time 
there was pending against him a suit in favor of the Camp Cofïee 
& Spice Mills on an ordinary debt for merchandise sold; that on 
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tfie thîrd Monday in July, 1901, after the filing of tHe pétition in 
bankruptcy, a judgment was taken against Beerman in said suit. It 
appears that Beerman, through inadvertence, omitted from his sched- 
ule of creditors the Camp Coffee & Spice Mills. He was allowed to 
amend his schedule in this respect in September, 1901. On the iith 
day of September, before this amendment was filed, the Camp Coffee 
& Spice Mills took eut garnishment proceedings, and held up an 
amount of money due the bankrupt for wages as bartender. It is al- 
leged, and not denied, that the Camp Coffee & Spice Mills, through 
its attorney, knew of the bankruptcy proceeding at the time it took 
judgment in the original suit, and at the time the garnishment pro- 
ceedings were instituted. In this situation of the matter the court 
is asked to enjoin the garnishment proceedings. Whether the 
Camp Cofïee & Spice Mills knew that it had been omitted from the 
schedule of creditors does not appear, but it did know, according to 
the record, that bankruptcy proceedings had been instituted, and 
knew also that it was an ordinary creditor of the bankrupt, against 
whose debt a discharge, if obtained, would be good. "The fact that 
the creditor who is bringing the action has been omitted from the 
list of creditors on the bankrupt's schedule, does not necessarily pre- 
vent his action from being stayed, for his claim is still released by 
discharge, if he has notice or knowledge of the bankruptcy proceed- 
ings.'' Coll. Bankr. (3d Ed.) p. 128. Considering this knowledge on 
the part of the Camp Coffee & Spice Mills of the institution of the 
bankruptcy proceedings, and the amendment, subsequently allowed 
by the court, adding it and the amount of its debt to the schedule of 
creditors, it would seem that this amendment relatedback to the time 
of the filing of the pétition, and would hâve effect as of that date. 
Consequently it seems clear that the endeavor to enforce this judg- 
ment by means of the garnishment proceeding should be enjoined, 
and an injunction will issue restraining the Camp Coffee & Spice 
Mills, its agents or attorneys, from proceeding further with the 
garnishment suit until the question of the right of the bankrugt to • 
discharge shall hâve been determined. 



In re BEEBiMAjn. 

{District Court, N. D. Oeorgla. Norcmber 2S, lOOL} 

Na 6631 

Baskruptct— Lien — Validitt of Mobtoaob. 

The agent of a wbolesale firm procured a tblrd person to lend • 
merchant sufflclent money to pay a debt he owed the flrm, taklng a 
mortgage on the mercbanfs stock. Tbe lender and borrowo' were uo- 
acquainted, and the lender refused to make th« loan nnless a member 
of tbe finn would glve hlm a bond to Indemnlfy blm against loas, wliicb 
waa done. AJtbougb tbere was no spectSc agreement, tbe lender nnder- 
stood that the flrm was to get the money lent wblcta it dld. The agent 
testlfled that be snpposed tbe debtor to be solyent, as he represented 
lUmself to be, but be was In fact insolvent, and was adjudged a bank- 
rupt a month later. Held, that the effect of the transaction If tbe mort- 
gage was enforced would be to enable tbe firm to obtatn a préférence 
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JnairecHy whîch it could not haye, obtalned If the mortgage had beeo 
taken to Itself, and that the mortgagee would not be permitted to en- 
force the mortgage until he had eihausted hls remedy on the bond, if at 
ail. 

In Bankruptcy. Hearing on report of référée. 

C D. Maddox and E.D. Thomas, for intervener. 
T. I*. Travis, for bankrupt. 
Reynolds & McGill, for trustée. 

NEWMAN, District Judge. The report of the référée în thîs 
case as to the matter now in hearing is on the intervention filed by 
F. M. Powers, setting up and àsking to hâve enforced a mortgage 
for $200 on the stock of goods of the bankrupt. The question is 
whether or not this mortgage is void under the bankruptcy act. The 
tacts show that the bankrupt, on the I5th day of June, 1901, owed 
J. J. & J. E. Maddox, wholesale merchants, $192 ; that at that time 
the agent of J. J. & J. E. Maddox procured Powers to lend to Beer- 
man, the bankrupt, the sum of $192, taking his note and a mortgage 
on his stock of goods for $200 to cover the amount loaned and inter- 
est; tliat a check was given by Powers to Beerman for $192, which, 
on the same date, was indorsed by Beerman to J. J. & J. E. Maddox, 
and coUected by them, which is shown by the check and the indorse- 
ments thereon. The évidence on the subject was as follows: 
F. M. Powers, the mortgagee and intervener hère, testified: 
"I lent the money, thlnklng It was at elght per cent., at the suggestion 
of Mp. L. B. Jackson, agent for Messrs. J. J. & J. E. Maddox. I dld not 
know Mr. Beerman, nor had never seen hlm. I had seen his place of busi- 
ness. Do not thlnk I had any conférence wlth Mr. Maddox. A bond was 
glven me to Indemhlfy me agalnst loss by Mr. Maddox. Thls bond is' In 
évidence. I thlnk the bond and mottgage were ail drawn about the same 
time, posslbly not on the same date. I stated to Mr. Jackson that if they 
would n^ake me perfectly secure I would lend the money for $8.00. ïhis 
Is the flrst time I hâve entered Into thls kind of a transaction. I did not 
see aiiy member of the Ûnn except Mr. ,li. B. Jackson. I told hlm that Mr. 
Maddox çhéitld Secure me. Mr. Jacksbh came to see me, and said: 'I wish 
you to make thls loan, and It Is good wlthout any bond. Mr. Beerman Is In 
good lAiape.' I did not know Mr. Maddox's objeet. I wished to be secured. 
I dld not rely on Mr. Beerman's solveocy, — perhaps partially, but not abso- 
lutely. I made no investigation except through Mr. Jackson. I suggested 
Mr. Maddox glving bond. I did not know absolutely that the money to be 
loaned was golng to pay the debt of J. J. & J. B. Maddox, but I thought so 
at the tim^ ,J[. told, Mr. Jackson to giye me a bond, and I would loan the 
money. Mr. jàéksbn manlfested much Interest in the matter. I never spoke 
a single word t» Mr. Beerman, nor dld I rely on Mr. Beerman's solvency. 
I requested that a bond was to be given me before I saw Mr. Beerman. I 
know of Mr. Jackson's connection wlth J. J. & J. B. Maddox. 1 know that 
J. J. & J. H; Maddox got thé money that I loaned Mr. Beerman. I had no 
agreement as to Wbere the money was to go. I believe I knew where It was 
golng ffom the spécial interest taken in the loan by Mr. Jackson. He manU 
fested coaslderable interest in cuttlng down the interest I was to charge. 
Mr. Jackson: had never before made any point on the interest that I charged. 
I knew the bond' was good. I would not hâve loaned thé money wlthout the 
bond at that lâte of interest: I might hâve loaned it wlthout the bond at 
big interest I put one note in the bank, and It was returned tmpaid. I 
was absent from the clty when Mr. Beerman'- went into bankruptcy. I got 
a letter from Mr. Thomas that the note hàd been returned unpaid by the 
bank. I would not bave loaned Mr. Beerman money had I known be waa 
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going into bankruptcy. Mr. Beerman dld not tum otct the check for the 
money — $192.00 — in my oflace. I handeâ the check to Mr. Beerman, and he 
went ont of the ofilce -with Mr. Jackson. I knew that Mr. Beerman owed 
J. J. & J. E. Maddox $192.00, and I supposed that they -would get the money 
on acconnt of their giving bond to indemnify me, against loss. I dld not 
calculate the per cent at the time. I thought I was eharging elght per 
cent, but I see now that I was eharging 12 per cent. I had Information 
that McCord, Stewart & Co. had obtained a mortgage was the reason that 
I put the mortgage on reeord. It appears that they dld not hâve any mort- 
gage, and my information was untrue." 

G, C. Beerman testified : 

"I got the money in a check for $192.00. I did not get $200.00. I suppose 
I was paying $8.00 for interest I turned over the check in the présence 
of Mr. Powers, in his office, to Mr. Jackson. Mr. Jackson says to me, 
'Maddox wlU send you a receipt the next day.' Mr. Jackson came down to 
my store on Courtland street, and told me, 'I know where you can get the 
money if you will pay us up our debt' Mr. Maddox promlsed to let me 
hâve more goods, but since the mortgage he only let me hâve one blU for 
$23.10. I had never seen Mr. Powers before I went to his office. He has 
never been in my store, nor did he ask me any questions as to my solvency, 
and I dld not tell Mr. Powers that I was solvent. I knew when I was get- 
ting the money that It was to go to Mr. Maddox. I agreed to pay it over 
before I borrowed it The understanding was that they were to extend 
future crédit. I did not tell Mr. Powers anything at the time as to my 
solvency. Mr. Powers did not ask me. I did not say that I would pay the 
notes. Mr. Powers did not agrée to advance me any future crédit at that 
time. 1 am positive, and swear, that I did not tell him I was solvent or 
would meet the notes. I gave the check right away to Mr. Jackson, in 
Mr. Powers' office, right in the présence of Mr. Powers, Mr. Powers sald 
he would not record the mortgage. AftCT I gave this mortgage, other cred- 
itors — McCord, Stewart & Co. and others — ^began to press me for payment 
J. J. & J. E. Maddox refused to extend any further crédit. McCord, Stewart 
& Co. went back on me, and I was forced to go into bankruptcy. I paid 
ail I could, and as far as I could. Atter I borrowed the $192.00, my stock 
remained about the same, and was not Increased any." 

L. B. Jackson testified: 

"I went to Beerman's store and asked him as to his financial condition. 
He sald his liabilities were less than $500.00; business in good shape. We 
needed the money, and there was necessity to hâve a loan extended to Beer- 
man in order that he might pay us up. Beerman said he was solvent, and 
placed his liabilities at lésa than $500.00. Mr. Powers was not interested 
in Mr. Maddox. The money belonged to Mr. Powers, and I did not tell him 
what was to be done with the money. I slmply wished to assist in saving 
Mr. Beerman's crédit. In my présence Mr. Beerman told Mr. Powers he 
was solvent, and could meet the payments easily. Powers said, 'If your 
condition Is satisfactory, I will not record the mortgage.' J. E. Maddox 
slgned the bond because he thought It was safe to do so, and furnished 
another bill of goods. , Beerman dld not corne to the office, and would not 
pay the bill. The check given to Beerman by Powers was not turned over 
in Powers' office, but in Mr. Alexander's office. Mr. Beerman indorsed the 
check over to me, Jackson. He went through a door flrst. There was no 
understanding between Maddox and Powers. Beerman owed us bilis past 
due, and my flrm needed the money. It is possible that the flrm of J. J. & 
J. E. Maddox might hâve taken promissory notes, and indorsed them, and 
got the money. I don't know as to what they might or could do. Beerman 
consented to pay us that way. Alexander had nothing to do with the checlc. 
Tes, the rooms connect Went straight in Alexander's office,* and there thf> 
check was Indorsed over to the firm of J. J. & J. E. Maddox. Powers asked 
for the bond, and I went to J. E. Maddox, and he said he would do It. 
Since the flre the flrm hâve needed money. and we were hastening collections 
ail we could." 
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À yoluntary pétition in bahkruptèyWas filed by Beerman on July 
13, 1001, just one mont|i iafter this occurrence. It seems clear that 
the transaction worked 1 a préférence to J. J. & J. E. Maddox. Mr. 
Powers, the mortgagee, seems to hav€ understood perfectly well that 
this moriey was to gd tto J. J, & J. E. Maddox. While it is not so 
clear that hè knew of Bèerman's insolvency, it certainly seems that 
he had reasonable cause to believe that he was at least in very doubt- 
fui condition as to solvency. If Beerman was in fairly good condi- 
tion, there was no reason whatever why the agent for the Maddox 
firm shoiild hâve sought to obtain the payment of their debt in 
this peculiar way. Mr. Powers, as a money lender, and as an intelli- 
gent man, must hâve observed ail this. If transactions of this sort 
are to be permitted, then, instead of a creditor taking a mortgage 
himself, when a debtor is in failing çircumstances, he will get some 
one else to advance the money, agrëeing that the person advancing 
the money shall suflfer no loss, and thereby obtain by indirection a 
préférence which he would be unable to get if he had acted directly 
with the debtor, provided, of course, that the debtor within four 
months thereafter becomçs a bankrupt. 

The matter will be releirred back to the référée, with instructions 
to take such further action as is in accordance with the views herein 
expreésed. 



In re O'OONNOR. 

(District CSourt, N. D. Georgla. November 27, 1901.) 

No. 670. 

1. Bankhuptct— Becovbht of Qoods Sold to Bankrupt— Limit of Rioht. 
It Is not in hannony with the purpose of the hankruptcy act, which 
Is to secure equality between creditors, to permit ail ereditors who sold 
goods to a bankrupt; -which they can identify, to rescind the sales and 
reclalm such goods on the ground that they were purchased in pursu- 
ance of à gênerai scheme to defraud, where other creditors, having an 
equal right to a rescission, eannot enforce it because thelr goods were 
disposed of. 

8. Same— Pboof of Feaubulent Kbphbsentations. 

Clear proof of fraudaient représentations, that they were willfully 
made, and were the Ihdueément to the sale, is required to entitle a seller 
to rescind, and recover the goods sold, after the bankniptcy of the pur- 
chaser. 

In Bankruptcy. On exceptions to report of spécial master. 

Tompkins & Alston, for bankrupt. 

Rosser & Carter, for trustée. 

Smith, Hammond & Srnith, Culberson & Willingham, C. D. Mad- 
dox, Hudson Moore, E. E. Pomeroy, Black & Jackson, O. E. & M. 
C. Horton, W. H. Terrell, A. H. Cox, S. N. Evins, and F. M. 
Hughes, for interveners. 

Slaton & Phillips, for Fulton Bag & Cotton Mills. 

NEWMAN, District Judge. The questions in this case arising in 
the equity proceeding were referred to P. H. Adams, Esq., spécial 
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master, who has made his report, to which exceptions hâve been filed 
by a large number of interveners, who claim that on account of fraud- 
ulent représentations and conduct on the part of the bankrupt no 
title to the goods sold by them passed, and that, in view of this, 
such part of their goods as are still in the stock should be turned over 
to them. By consent of ail the creditors, the goods hâve been sold, 
however, and the aniount derived from the sale of each parcel of 
goods claimed seems to be understood and agreed upon by the 
trustée and the claimants. The spécial master has reported on sev- 
enty-five claims of this sort, and as to ail of them except three the 
claim of the right to take the proceeds of the sale of the goods iden- 
tified is disallowed. The principal claim and contention of thèse in- 
terveners is that there was a gênerai scheme on the part of the 
bankrupt to defraud creditors, and that this is sufficient to void ail 
sales, and to justify a rescission of the contract of sale in each in- 
stance where the goods could be identified. The spécial master finds 
'.gainst this, and finds, in substance, after having heard testimony 
on the subject, that there was no such scheme, but that, on the con- 
trary, the bankrupt failed in business after an earnest effort to suc- 
ceed and to act justly by his creditors. He finds that at various 
times the bankrupt sold goods at less than cost, making a run on 
several articles, usually to raise money to pay pressing bills. He 
finds further that the bankrupt attempted to establish a branch store 
in Griffin, Ga., and that he lost a considérable amount of money in 
that way and in assisting in establishing the Robinson Grocery Store 
in Birmingham. He further finds that, while the bankrupt was hard 
pressed, he used every available means, not judicious in many cases, 
but honest, to raise money to pay as far as he could. It is unneces- 
sary to go as far as the spécial master does in this case on the 
facts, but he seems to hâve been justified from the évidence in hold- 
ing that there was not such a deliberate scheme to defraud as would 
justify a gênerai rescission of thèse contracts of sale. Certainly 
there were not such représentations, except in one instance, per- 
haps, as would justify such rescission. The intention of the bank- 
ruptcy act is that there should be perfect equality among creditors 
in the distribution of the bankrupt's estate. Each gênerai creditor 
should receive his pro rata share of the amount realized from the 
assets of the bankrupt. If a proceeding of this sort is to be enter- 
tained, those creditors whose goods in a bankrupt's stock hâve not 
been sold will be enabled to recover the same, and those whose 
goods were more saleable, and hâve been disposed of, will hâve to 
take whatever small proportion is left after the more fortunate cred- 
itors hâve recovered, and taken out their goods. Instead, therefore, 
of there being equality in the distribution of the assets, there would 
be great inequality ; although, if it was a gênerai scheme to defraud, 
the creditor whose goods had been sold would be as much the 
victim of it as one whose goods were still on hand. I do not be- 
lieve that it is consistent with the purpose and intent of the bank- 
ruptcy act that the réclamation of goods should be carried to the 
extent it would be if the appHcations of the claimants in this case 
were sustained. There should certainly be a clearer showing of de- 
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liberate and intentional fraud than îs made in this case to authorize 
the court to hold that no title has passed, and to allow the seller to 
assert title to the goods on that ground, to the disadvantage of other 
creditors who may be unfortunate in the fact that their goods hâve 
been sold. In re Roalswick (D. C.) iio Fed. 639, is a décision by 
Judge Knowles, of the district court of Montana. The headnote, 
which embodies the substance of the décision, is as follows : 

"To authorize the reseisslon of an executed sale of goods to one who sub- 
sequently becomes a bankrapt on the ground that he obtained the same by 
false and fraùdulent représentations, It must be shown that he made such 
représentations bnowlng them to be false, or without reasonable grounds 
for bellcving them to be true, and they must hâve Induced the seller to con- 
summate the sale ■when he otherwlse -would not hâve done so. A report fur- 
nlshed by a commercial agency to the seller, based in part on statementa 
made by the buyer several months before his bankruptcy, at a time when 
he dld not know himself to be insolvent, and which do not appear to hâve 
been willfully false, and in part upon the Independent estimate of others as 
to hls flnanclal condition, is not a sufflclent évidence of fraud to warrant 
such rescission." 

That case is peculiarly applicable hère, because considérable reli- 
ance is placed on the report of the R. G. Dun Mercantile Agency, 
as to which the spécial master found, so far as it is claimed to be 
a fraudulent représentation by the bankrupt, against the interveners 
and in favor of the bankrupt. Without determining the efifect of the 
décisions of the suprême court of the state on this question when 
raised in a couirt of bankruptcy, it is sufficient to remark that the 
views eicpressed by that court are not believed to be in contraven- 
tion of the views hère expressed. Newman v. H. B. Claflin Co., 
107 Ga. 89, 32 S. E. 943, and cases cited. It is not meant by what 
is said hère to justify some of the acts of the bankrupt just before 
his failure, and especially the sale of the goods known as the "Gillam 
stock" on Decatur street. 

The décision of the spécial master will be sustained, except as to 
the items of the Globe Refining Company and of the Fulton Bag 
& Cotton Mills. Those two will be referred to the référée for fur- 
ther investigation and report. 



In re GAYLORD. 

(Circuit Court of Appeals, Second Circuit December 6, 1901.) 

No. 67. 

Bankrttptoy— Pkbjukt of Bankrdpt— Discharge. 

Under Bankr. Act, § 29, making a false oath by any person In any 
proceedlng In bankruptcy an offense punishable by imprisonment, and 
section 14, provlding that a discbarge may be granted to a bankrupt 
unless he has committed siich an offense, a bankrupt who has inten- 
tlonally testlfied falsely respectlng a material fact at the first meeting 
of creditors is not entitled to a discharge, though he could not be 
convicted of perjury because of the provisions of section 7 that no tes- 
tlmony givén by hlm at any such meeting shall be offered in évidence 
against him In any criminal proceedlng; the application for discharge 
not being a criminal proceedlng. 
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2. Same— Evidence. 

Where a bankrupt testlfied at the first meeting of hJs credltors that 
at the time he conveyed certain property to hls wife he did not know 
a certain suit had been declded against him, such testlmouy Is not 
shown to be false by proof that on the day the conveyance was made 
notice of the décision was published In a newspaper, for which he was 
a subscriber, in the county in which he lived, and was mailed to him 
so that It should hâve reached him that day. 

Appeal from the District Court of the United States for the North- 
ern District of New York. 

For opinion below, see io6 Fed. 833. 

Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

WALLACE, Circuit Judge. If the bankrupt, in his examination 
at the first meeting of creditors, intentionally testified falsely re- 
specting a material fact, we do not doubt that his perjury constituted 
a vaHd objection to his discharge, and that his discharge should hâve 
been refused. Section 7 of the bankrupt act provides that no testi- 
mony given by the bankrupt at any meeting of creditors "shall be 
ofïered in évidence against him in any criminal proceeding." The 
proceeding for a discharge is not a criminal proceeding, and the sec- 
tion has no apparent application to it. His right to a discharge is 
governed by section 14. That section, among other things, author- 
izes the court of bankruptcy to grant him a discharge unless he has 
"committed an offense punishable by imprisonment as herein pro- 
vided." The words descriptive of the offense which will preclude a 
discharge refer to section 29. That section defines the criminal of- 
fenses created by the act, and séparâtes them into two classes ; one 
class being those punishable by imprisonment, and the other being 
those punishable by fine. Six offenses are therein enumerated in 
the class which are punishable by imprisonment. One of the six is 
the making of a false oath by any person in any proceeding in bank- 
ruptcy. It is the obvions meaning of section 14 that the commis- 
sion of any one of the six offenses shall preclude the bankrupt from 
obtaining a discharge, and the words "offenses punishable by im- 
prisonment as herein provided" are used to save a particular enu- 
meration of thèse offenses. The false oath is none the less an offense 
because it cannot be proved. If it is in the category of offenses for 
which the punishment is imprisonment by the terms of section 29, 
it matters not whether the bankrupt can or cannot be convicted of 
it. We hâve been referred to the case of In re Marx (D. C.) 102 Fed. 
676, as sanctioning a différent conclusion, but we are unable to as- 
sent to the reasoning of that décision. 

The false oath of the bankrupt which is relied upon to defeat his 
discharge consisted in testimony to the effect that when he made the 
transfer of his property to his wife in November, 1895, he did not 
know that the pending action brought by him against the board of 
4lipèrvisors pf Schoharie county had been decided adversely to him. 
The testimony was in respect to a material fact if the bona fides of 
the transfer to his wife measurably depended upon his knowledge of 
the adverse adjudication, and if the validity of the transfer was a 
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proper matter of concern to the trustée in bankruptcy. If the trans- 
fter was void as agairist the trustée in bankruptcy becatjse fraud- 
uîeiitàs to crëditors, it was a proper subject of investigation, and it 
is not' important that it was made before the passage of the bankrupt 
act. The court below did not pass upon the question whether the 
testimony was material or not, but placed its décision upon the con- 
chision that the proof in support of the objections to the bankrupt's 
discharge did not show his testimony to be false. In this conclusion 
we concur. 

The testimony of the bankrupt throughout his examination at the 
first meeting of the crëditors was so evasive and disingenuous as to 
discrédit his truthfulness, but his discharge cannot be defeated upon 
such a considération. It is incumbent upon the opposing créditer 
to establish satisfactorily that the particuîar statements of which 
perjury is predicated were false. They cannot be found to be false 
upon mère conjecture. The only afiSrmative évidence that he had 
any knowledge of the décision when he made the transfer to his wife 
in November consists in the fact that a copy of a newspaper to which 
he was a subscriber, containing a notice of the décision, was mailed 
to him November 28th, and, according to the due course of mail, 
shquld hâve reached him the same day. The presumption is that 
the newspaper reached him according to the usual course of mail, 
but it does not appear at what time of the day he should hâve received 
it. The transfer to his wife was made on the 28th, but it does not 
appear at what time of the day the bill of sale was executed. For 
ail that appears, he may hâve received the paper after the transfer 
was made; and, even if he received it earlier, he may not at that 
time hâve read it, or become informed of its contents. The évidence 
in respect to the transfer falls far short of showing it to hâve been a 
fraudulent one. The évidence also fails to disclose that the décision 
was of a purport which was hkely to hâve influenced the bankrupt 
to make the transfer. It appears that he was the plaintifï in the ac- 
tion, and was defeated; but the amount involved does not appear, 
and whether or not his financial circumstances were crippled or ma- 
terially aiïected by the adverse décision is purely conjectural. In the 
most unfavorable view for the bankrupt, the tacts in évidence and 
their legitimate inferences are as consistent withhis innocence as 
with his guilt. 

The order is affirmed, with costs. 



MASSACHUSETTS GENERAL HOSPITAL v. UNITED STATES, 

(Circuit Court of Appeals, First Circuit December 12, 1»01.) 

No. 883. 

CusTOMs DuTiBS— Exemptions — Surgioal Instbcments for Hospital. 

A hospital, with Incldental edueatlonal feàtures, such as the tralnlhg 
of nurses and the Instruction of médical students, Is not an "Institution 
Incorporated or establlshed solely for * ♦ • edueatlonal • • « 
purposes," nor a "collège, academy, school, or seminary of learnlng," 
wlthln the meanlng of paragraph 638 of the tarife act of 1897; and 
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surgicar instruments or appllances Iniported by such a hospltal for Ita 
lise are not entitled to admission f ree of duty under sald- paragraph. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Thomas Hunt (Gaston, Snow & Saltonstall, on the brief), for 
appellant. 

William H. Garland, Asst. U. S. Atty. (Henry P. Moulton, U. S. 
Atty., on the brief), for the United States. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, 
District Jtidges. 

ALDRICH, District Judge. We are of opinion that the decree of 
the circuit court should be affirmed. 95 Fed. 973. The only question 
presented is whether the Massachusetts General Hospital, with an in- 
ciderital educational feature, is within the exemption covered by para- 
graph 638 of the tariff act of July 24, 1897. It is a familiar rule of 
statutory construction that where, from the history and the context, 
législative intent is clear, words may be restricted or expanded to 
effectûatè such intent; but there is nothing in the history or phrase- 
ology of the statute in question calling for such rule of interprétation. 
The words employed are of common use, and should therefore be ac- 
cepfed in their natural and ordinary sensé. The language employed 
in the first part of the paragraph in respect to exemptions is very 
broad,^— "any society or institution." Such désignation is quite 
broad tnough to cover both hospitals and collèges ; but the language 
is at once expressly and clearly limited by what foUows, — "incorpo- 
rated or established solely for religions, philosophical, educational, 
sciehtifîc, or literary purposes, or for the encouragement of the fine 
arts." It was evidently the purpose of this part of the paragraph, 
without regard to name, to include any institution whose sole purpose 
is of a certain kind ; and the scope of the exemption clause is to be 
ascertained by référence to the purpose of the institution and to what 
it does. 

But in the other part of the paragraph, which immediately follows, 
the institutions tô be exempted are designated by name, without 
making the sole purpose any part of the désignation. It seems ap- 
parent that, congress having used, in the first part of the paragraph, 
language broad enough to cover hospitals, and then having drawn 
the line against institutions whose sole purpose was not of the kind 
described, if it had intended to include hospitals in that part of the 
exemption wherein institutions are designated by name, it would hâve 
named hospitals, as well as collèges, académies, schools, or semina- 
ries of learning. In other words, it is not reasonable to suppose that 
congress excluded hospitals under the restriction in respect to sole 
purpose, and intended to include hospitals by implication under either 
the name of a collège, academy, school, or seminary of learning. 
Under the first part of the paragraph any incorporated or established 
institution or society, without regard to name, whose sole purpose 
was that designated by the statute as religions, philosophical, educa- 
tional, scientific, or literary instruction, is clearly enough exempted. 
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Thisform of expression was dquhtless used for tlie reason that there 
might be a society or institution not strictly a collège, academy, 
school, or seminary of learning by name, whose sole and exclusive 
pur|)Ose was instruction eithér in the religions, philosophiëal; édu- 
cational, scientific, or literary line, or for the encouragement' of the 
fine, arts. In the second part of the paragraph, tKé. institutions 
exempted and desighated by name are such as are commonly accept- 
edand known as collèges, académies, schools, and seminaries of 
learning, though their sole and exclusive purpose may notibe strictly 
and exclusively religioug, ; philosophical, educational, scientific, or 
literary. In one part tlie institution is ascertained by refefiençe to its 
sole and exclusive purpose, in the other part by référence tô a name, 
used in the ordinary and, commonly accepted. sensé, and neither in- 
cludes a général hospital which hàs, as an incident to its main, purpose 
ànd usefulness, an educàtiphal feàiure. In other words, tiie exemp- 
tion uîader the first part of this paragraph bas référence to. the sole 
object and the sole purpose, while under the second part it has référ- 
ence to the name of the institution. 

Withoùt straining words beyond their ordinary meaning, it can- 
not be hèld that congress, having limited its broad expression— that 
of "any institution or society" — by the idea that the purpose must be 
solely and exclusively bf a certain kind, intended to include by impli- 
cation in what followed, where the idea of exclusiveness is omitted, 
institutions not designated by name. Reading the two parts of the 
paragraph together,it is clear, if congress had intended to include 
hospitals, wifhout regard to the question whether their sole or inci*- 
dental purpose was educational or scientific, that hospitals would 
hâve been designated by name, as well as collèges, for the reason 
that, in the ordinary acceptation of the term, a hospital is not known 
as a collège, academy, school, or seminary of learning. 

The decree of the circuit court is affirmed. 



TIFFANY T. UNITED STATES. 

(Circuit Court of Appeals, Second Circuit December 6, 1901.) 

No. 2a 

CcsTOMS DuTiBS— Classification— Drilled Pbarls. 

Loose pçarls, unassortéd, and of varions sizes, eolors, and quallty, 
drllled, but not set or strung, are not within the tepms of paragraph 434 
of the tariffact of 1897, covering "jewelry • • * Includlng * • * 
I>earls set or strung," nor of paragraph Ï36, covering "pearls in their 
natural state, flot strung or set," but, by virtue of the similitude provi- 
sion of section 7, they are dutiable under the latter paragraph. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This is an appeal from a judgment afiirminç a décision of the 
board of gênerai appraisers and of the collecter of the port. Sec 
103 Fed. 6i0; 105 Fed. 766. 

W. B. Coughtry, for appellant. 
Henry C. Platt, for the United States. 
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Before WALLACE and LACOMBE, Circuit Judges, and TOWN- 
SEND, District Judge. 

LACOMBE, Circuit Judge. The goods imported were loose, 
perforated pearls, not set or strung, upon which the coUector im- 
posed a duty of 20 per centum ad valorem, under section 6 of the 
tarifif act of 1897 (30 Stat. 205), as "articles manufactured in whole 
or in part, not provided for in this act." The act contains thèse 
paragraphs: 

"Jewelry and Preclous Stones. 

"(434) Articles commonly known as jewelry, and parts thereof, flnishèd <x 
un&nisbed, not speclally provided for in this act, Including preclous stoiles 
set, pearls set or strung, and cameos In framès, sixty per centum ad valorem. 

"(485) Diamonds and other preclous stones, advanced in condition w 
value," etc. 

"(436) Pearls in thelr natural state, not strung or set, ten pèr centum ad 
valorem." 

The goods in suit were not "jewelry," but were loose pearls, of 
various sizes, qualities, colors, and shapes, not set or strung, and 
not matched or selected with a view to be then set or strung, and 
not adapted for such purpose in their then condition, but to be put 
into the gênerai stock of pearls of the importer, for such gênerai 
use of pearls as the demands of the importer's trade should there- 
after require. Inasmuch as they were perforated, they are not 
"pearls in their natural state." It is therefore manifest that they are 
not covered by either paragraph. Before they can be included in 
the gênerai clause of "manufactured articles not otherwise provided 
for," it must first be found that they do not fall within the simili- 
tude section (section 7). This section imposes the same duty as is 
laid on an enumerated article upon an article similar to it in "ma- 
terial, quality, texture or the uses to which it may be applied." The 
importer contends that the articles imported are similar to pearls 
in their natural state. The circuit court decided that they were more 
similar to pearls set or strung. The cost of perforation is a mère 
trifle, compared with the value of the pearl, and that opération re- 
duces the value of the pearl. The circuit court held that : 

"The burden Is upon the importer to prove that hls contention is correct, 
and if he fails in sustaining this burden the action of the coUector stands, 
even though it appcar that the collecter also bas selected the wrong para- 
graph. In other words, In order to succeed, the importer must show by a 
prépondérance of proof that his importations beara greater similitude to 
pearls In their natural state than to any other article enumerated in the 
act. The only différence' between a drilled pearl and a pearl in ita natural 
state is that the former has a hole in It, but there is no différence what- 
ever between a drilled pearl and a strung pearl. The two are identical. 
No différence In the quality, texture, or use to which the two pearls are 
applied can be predicated of the fact tha€ one has a cord through the hole. 
aad the other has not. Place drilled pearls on a cord, and they become 
strung pearls. Take strung pearls ofC the cord, and they become drilled 
pearls." 

We think the court erred in taking as the standard of compar- 

ison for thèse pearls, which are not matched or selected, and are 

therefore to be considered individually, those aggregations of indi- 

vidual pearls which hâve been strung into an article of jewelry. The 

112 F.— 43 
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évidëlide shôWs thât there iias td bé a càreful procèss of assortment 
and sélection as to size, quality, luster, shape, etc., which takes time 
and skilled labor, sq tbat the ^tring of pearls thus produced is 
worth mdi'è thail the aggregaté' values of the individual pearls com- 
posihg- it. Thére is no différence between a single drilled pearl and 
a singlfe strtln|f pearl, but betwèen a drilled pearl or anjr number of 
unmatdied drilled pearls and the strung pearls of parâgraph 434, 
which are cômmdnly known as "jëwelry," we think thérê is a greater 
différence than between the drilled pearl and the pearl in its natural 
State. There is a stiU greater differepce between the drilled pearl 
and "pearls set," since the latter phrasé imports a combînation with 
something .«Ise. We are therefore of the opinion that the pearls 
in question are by similitude dutiable at the same rate as pearls 
in their natural state, 
ïhe décision of the circuit court is reversed. 



SBAELE & HBRETH ÇO. et al. t. WARNER. 

(Oircutt Court of Appeals, Seyenth Circuit January 21, 1902.) 

'.No.'766.- 

TbADB-1!>IaSKS— SCIENTIFIC N'aMÈS— " PANCRBiOPBPSIIIK. " 

After both panCreatln and pepsln had been discovered and named, and 
',.. thelr effècts as alds to digestion had been Inveatigated, and the résulta 
of suçb Inyestlg^tion had bee»; publlshed to the world for ^everal years, 
a manufacturer of a dlgestïvei préparation coùld not adôpt "Pancreo- 
pejpiéine," a comljinatldn of suCh names; as a trade-mark, and thereby 
pi'eveiit the usé of such names, or a combination thereôf, by other manu- 
factBtersof similar^lgestlve préparations. 

Appeai' frbm the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

Thé ap|)eàl in this case is from an Interlocutory decree entered December 
18, 190O, Ôiidlng the appellee to be thé sole and exclusive owner and pro- 
prlctorof the trade-mark, "Paocreopepslne"; that such a name Is a good, 
valld and légal trade-mark vhen applled to a digeetlve préparation, as ap- 
pellee has applled It; that appellants in the use of a slmllar dlgestive prép- 
aration, designated "Pancro-Pepsln", Infrlnged appellee's exclusive rights to 
such trade-mai*; and enjoinlng appellants, thelr associâtes, attomeys, elerks, 
servants, agtots, -w^orkmen and employées from dlrectly or indirectly stamp- 
ing, cutang, engravlng, prlnting, molding or otherwise placlng upon or 
attachlng to iiny -WTapper, or upon any package containing a digestive prépa- 
ration; or frotn using in connection with such wrapper or package or sending 
out or selling any such package, label or wrapper, the word "Pancro-Pepsln", 
or any other word similar to, or only colorably différent from, such words. 

P. C. DjTenforth and R. H. Parkinson, for appellants. 
Frank T. Brown, for appellee. 

Before JENKINS and GROSSCUP, Circuit Tudges, and 
HUMPHREY, District Judge. 

GROSSCUP, Circuit Judge, delivered the opinion of the court. 

The Cijfçuit Court found that, aside from the similarity of the term 
"Pancro-Pepsin" to appellee's alleged trade-riiark, "Pancreopep- 
sine", there was no proof establishing unfair compétition. 

The record sustains this finding. Appellants' and appellee's labels. 
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bottles and packages are dissimilar, e;xcept in the single instance of 
the two words indicated. Laying aside, the tise of thèse similar 
words, there would be no room for complaint that appellants were 
attempting in any unfair way to invade the trade built up by the 
merit of appellee's goods, or by his advertising. The case turns, there- 
fore, in its aspect both as a trade-mark case and as a case of alleged 
unfair compétition, upon the right of the appellee to a monopoly of 
the word "Pancreopepsine", or any word bearing a similar appear- 
ance or sound. 

It is well-established law that there can be no trade-mark in the 
use of words, unless such words indicate ownership and origiii, and 
are not merely descriptive of other attributes, such as quality, tex- 
ture, composition, etc. It may well happen, however, that a word, 
launched originally upon the buying world as one indic^ting owner- 
ship and origin, may, in time, corne to be descriptive also of the class 
of goods to which it has been attached. In such case, it is said to hâve 
acquired a secondary meaning, and is not, on that account, alone, 
to be held to hâve been originally descriptive, The Circuit Court 
seenis to hâve been under the impression that such was the status 
of the word "Pancreopepsine" in 1876, the date of its adoption by 
the appellee. 

But pancreatin, an extract derived from the pancréas, useful as a 
digestive ferment, either when administered by the physician or 
when acting in the sécrétion of the pancréas of the individu?.!, has 
been known to the scientific world for, more than half a century. 
Pepsin, another useful artifîcial aid to digestion, has been known 
for an almost equal length of time. The former is said to hâve 
been discovered by the French chemists, Bourchardat and San- 
dras, who not only correctly described it, but noted that it pos- 
sessed digestive propertieis in certain directions. A paper pub- 
lished by Kinkead in the London Lancet in 1870, and republished 
in the American Journal of Pharmacy in 1871, deals with thèse 
two digestive agents; pointing out that the one is chiefly use- 
ful as an auxiliary to the functions of the stomach, while the other 
aids the natural digestive functions of the intestines. Articles to the 
same purpose were printed in the United States Dispensatory of 
the year 1872, and in subséquent issues of the American Journal of 
Pharmacy. Thèse, and other matter contained in the record before 
us, prove that prior to 1876 pancreatin and pepsin, as aids to diges- 
tion, were under extensive investigation and exploitation by the 
médical fraternities of both Europe and America. 

The appellee discovered neither pancreatin nor pepsin. He may 
hâve been the fîrst to utilize the phraseology applied to thèse dis- 
coveries in the name given to his digestive remedy; but such phrase- 
ology, although then comparativ'ely unknown to the gênerai public, 
was already descriptive within that circle who were reading, and, 
probably, already acting upon, the investigations of the médical 
scientists. We think it clear that no one is entitled to seize upon 
words or pihrases well known to investigators and their readers, 
thoughstill- unknown to the public at large, and make use of such 
words as a trade-mark to the exclusion of others who may come 
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after. The flowering into popular iangiiage of the more or less re- 
strictèd ilomenclatiire of a useful médical advance cannot be thus 
imprisoned or eut off by the far-sighted bidder for popular favor. 

The spécifie word "Pancreopepsine" is, in a sensé, artifîeial. It 
was doubtlèss eoined tm some extent by the ingenuity of the appel- 
lee, and we do not now rule— for the question is not before us — that 
it may not in a proper case, bé made the basis for an injunction 
against unfair compétition, withïn the rule declared in Elgin Nat. 
Watch Co. V. Illinois Watch Case Co., 179 U. S. 665, 21 Sup. Ct. 
270, '45 L. Ed. 365. What we do rule, in the présence of the record 
before us, is that appellee cannot under such right appropriate ail 
siniilar words, simple or compound, that grdw out of the médical 
nomenclature relating to pancreatîh and pepsin then in existence; 
and that such right ôf appropriation does not extend, at any rate, 
to thé word "Pancro-Pepsin". 

Np citation would seem to be heëded to sustain us in this ruling, 
but èimflâr décisions are embodied in the Ferro-Phosphorated Elixir 
Case, 58 N. Y. 223, 17 Am. Rep. 233; Rumford Chemical Works v. 
MuthYC. C.) 35 Fed. 524, i L. R. A. 44. Also see Hostetter v. 
Pries (C. C.) 17 Fed. 620; Lawrence Mfg. Co. v. Tennessee Mfg. 
Co., 138 U. S. 537, II Sup. Ct. 396, 34 L. Ed. 997; Coats v. Thread 
Co., 149 U. S. 562, 13, Sup. Ct. 966, 37 L. Ed. 847; Leclanche Bat- 
teryCo. yl Western Electric Co. (C. C.) 23 Fed. 276; and Priée & 
S. Am. Tfade-Mark Cas. ç. 265. 

The decree of the Circuit Court must be reversed and remanded, 
with instructions to the Circuit Court to dissolve the injunction. 



THOMSON-HOUSTON BLBCTRIC CX>. et al. v. NASSAU ELECTEIO R. 

C». et al. , 
(OirQuit Court of Appeals, Second Oircult December 9, 1901.) 
^ : No. 97. ' 

Patents— StiiT >0K InekingeMent — Bight ov Appbàl fbom iNTEKLocuToitT 
DecbbC" 

An appeai ûoes not Uë by a complalnant from an Interlocutory decree 
dismissing a bill for lufringement of a patent as to certain clalms of the 
patent, liiit sustalning It, and dlrectlng an accounting as to others. 

Appeals; from the Qricuit Court of the United States for the 
Eastern District of New York. 
On Motion to Dismiss Cross Appeai of Complainants. 
See ro8 Fed. 244; iio Fed. 647. 

Frank S. Busser, for the motion. 
F. H. Betts, opposed. . 

, Before WÀLLACË and LACOMBE, Circuit Judges, and TOWN- 
SEKD, District Judge; 

PER CURIAM. Motion to disraiss appeai granted. Manufac- 
turing Co. v. Griswdld, 15 C. C. A. 161, 67 Fed. 1017; Western 
Electric Co. v. Williams-Abbott Electric Co., 48 C. C. A. 159, 108 
Fed. 952. 
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BOSENBLATT et al. v. FltASER TABLET TRITURATE MFG. CO. 

(Circuit Court of Appeals, Second Circuit. December 6, 1901.) 

No. 48. 

Patents — Inpringbmbnt — Mkdicinb Case. 

The Gundelach patent, No. 526,486, for a medlclne case, discloses 
patentable novelty, If at ail, only In the single feature of so arranging 
tbe leaves which hold the vlals that thelr hinges are plvoted on a 
common pin, and must be llmited to such a structure. As so limited, 
îieîd not Infrlnged. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Lewis C. Freeman and Wm. Ford Upson, for appellant. 
Frank S. Busser, for appellees. 

Before WALLACE and LACOMBE. Circuit ludges, and 
TOWNSEND, District Judge. 

PER CURIAM. This is an appeal from a decree adjudging in- 
fringement by the défendant of letters patent No. 526,486, granted 
September 25, 1894, to Frank C. Gundelach. 106 Fed. 733. The 
patent in suit is for a medicine case. Such a case consists essen- 
tially of an inclosing box, generally of leather, and having a hinged 
top and sides, and containing several slides or leaves upon which 
the medicine vials are secured removably, so arranged that each 
leaf can be exposed, and the user can sélect therefrom the particu- 
lar vial he wants. The patent describes a medicine case which de- 
parts from the common form of the article only in the arrange- 
ment of the leaves. Thèse leaves are spaced the required distance 
apart to give room to the vials reposing in the pockets on the 
front of each leaf, and are mounted on hinges "of varying and gradu- 
ated lengths." In the words of the description, "the hinges are 
graduated in length so as to enable the back of a leaf to fold over 
against the face of the preceding one." The hinges are straps se- 
cured at one end to the lower part of the several leaves, and pivoted 
at the opposite end upon a common axis, which consist of a pin 
projecting from the side of the inclosing box. The claims of the 
patent each require the leaves to be "pivotally secured upon a com- 
mon point," and this is an essential feature of the invention claimed. 
The prior patent of 1867 to Haynes & Worthington, No. 68,073, 
shows a medicine case having a séries of hinged leaves, with pock- 
ets or loops on their faces for carrying the vials. The leaves slide 
up and down in the grooves in the side of the case, and are hinged 
at their mid-height so as to constitute a pair of leaves. By means 
of a tag projecting from the top, each leaf can be drawn up and 
rested upon the other leaves so as to expose the vials and enable 
the user to sélect the one wanted, or the upper half of the leaf can 
be drawn up and folded back so as to expose only the vials of 
that half. This patent alone would preclude a construction of the 
patent in suit, permitting it to extend to any arrangement of hinged 
leaves in a medicine case. It may be that the medicine case of the 
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patent is a more convenient one than that of the Haynes & Worth- 
ingtpn patent, or than those çommonly in previous use, but it is 
very doufefful whètïiéi' anything beyond ordinary mechanical skill 
was invblved in dcvising its particular détails of construction. It 
would seem to be an obvious thjng, if it was desired to arrange the 
leaves so they would fold over and expose their faces, to employ 
hinges for that purppse, and, in order that each leaf should fold on 
or against. the face of the preceding one, to equip it with a longer 
hinge connection. Some further ingenuity was doubtless required 
to So arrange the leaves that the hiriges would be pivoted on a com- 
mon pin, and yet do their required work. If this involved inven- 
tion, it .is ail there is to support patentable novelty. The narrow 
scope of the invention requires the claims to be limited to a corre- 
spondingly narrow scope, and accordingly they must be restricted 
to the letter' of théif tèrms. The description contemplâtes that the 
hinges are to be pivoted upon the pin shown in the drawings, other- 
wise mentioned as the "commbn point." Construed as the patent 
must be to save its validity, infringement is not shown by the 
structure of the défendant. In the defendant's medicine case the 
leaves are iiot pivoted upon a common point, but each is hinged 
upon its independent bearing. Although they fold back, so as to 
accomplish the gênerai object of the patented invention, and enable 
the vials arranged on either leaf to be exposed to view, "ail facing 
the user of the same, by swinging or turning the preceding leaf of 
said case without turning the case several times in order to expose 
to view," the resuit is not eflFected by the same mechanical means. 
If each leaf was hinged directly to the bottom of the case, the ar- 
rangement would clearly not be the arrangement of the patent, yet 
the leaves Would accomplish the object intended by the patent. The 
defendant's arrangemeilt is as nearly an équivalent of such an ar- 
rangement as it is of thàt of the patent. We conclude that the 
claims are not infringed. 

The decree is reversed, with costs, and with instructions to the 
court belowto dismiss tlie bill. 



NEW YORK FILTER MFG. 00. v. JACKSON. 

(Circuit Court, E. D. Missouri, E. D. November 22, 1900.) 

No. 4,159. 

1. Patents— StiiTS FOR Infbingement— Efpect and Proof dp Prior Décisions. 
Whére circuit courts anà the circuit court of appeals in one circuit, 
In a number of décisions, hâve unlformly sustalned the validity of a 
patent, In the ahsénce Of confllctlng décisions elsewhere a circuit court 
of another, circuit will follow such décisions, uniess new matters of dé- 
fense are pfesénted; and the rule belng one of comity and expediency, 
to siecure uhifonhîtjr of décision, and not one of law, the complalnant In 
a la ter suit will not t» required to produce strict légal proof, toy the 
ifltroductlon. pf a fuU transcript of the record In the former suits, to 
Bho-w that the same anticipating patents and publications were relied 
on and éonsideréd thereln, 'but such f act may be shown by the opinions 
iîled, and' bj^ the testlmony of wltnesses shown to hâve knowledge. 
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S. Samb— Water Filters. 

The Hyatt patent, No. 293,740, for an Improvement In the art of flltra- 
tion of water, held valid and Infrlnged. 

In Equity. Suit for infringement of patent. On final hearing. 

John M. Holmes and John R. Bennett, for complainant. 
George W. Taussig, for défendant. 

ADAMS, District Judge (orally). This case is now submitted to 
the court upon final proofs. It was before the court in 1898 on an 
application for a preliminary injunction, and an opinion was pre- 
pared on that occasion, which is found in 91 Fed. 422. As stated in 
that opinion, the validity of the patent in suit has been sustained on 
final hearing upon its merits not only in the circuit court of the 
United States for the Southern district of New York (New York 
Filter Co. v. O. H. Jewell Filter Co., 61 Fed. 840; Id., 62 Fed. 582), 
but on appeal of the same case in the circuit court of appeals for the. 
Second circuit. Schwarzwalder v. New York Filter Co., 13 C. C. 
A. 380, 66 Fed. 152. It has also been sustained in several other suits 
brought to détermine its validity in other circuit courts of New York 
and in the circuit court of appeals, as stated in the former opinion of 
this court. The opinions rendered in New York hâve been ex- 
haustive, and hâve resulted in each case in sustaining the validity of 
the patent. I do not know of any other patent which has been the 
subject of more prolonged litigation, and against which the attacks 
of its opponents hâve been more determined and vigorous. It would 
seem, therefore, if any case exists in which considérations of comity 
should prevail, this is one of them. I intimated strongly at the 
hearing that my notions of the rule of comity would constrain me 
to hold this patent valid if I became satisfied that nothing substan- 
tially new is presented in this record. Conforming to that intima- 
tion, counsel for défendant, besides arguing the case with great force 
on the merits, urgently contends that there is no évidence before 
the court in this case showing that the several patents put in évi- 
dence by the défendant as anticipations or as illustrations of the 
prior art were before the courts for their considération in the cases 
heard and determined in New York. It is argued that the only way 
to prove that ail thèse patents were considered by those courts is to 
introduce, the full records of those cases. On the contrary, it is 
contended that it sufïiciently appears from the opinions rendered in 
those cases, not only from spécifie références to patents, but from 
the classification of subjects treated in the opinions, that ail the al- 
leged anticipating or iïlustrative patents were before the several 
courts in New York; and it is also claimed that there is satisfactory 
proof that the patents relied upon by the défendant were not only 
involved in those cases, but were fuUy exploited at their hearings. 
The évidence on this last-mentioned proposition is that of complain- 
ant's experts, WiUiam Main and Henry Morton. Thèse witnesses 
were examined in the case now before the court, and shown to hâve 
been employed by complainant in most, if not ail, of the suits re- 
sulting in the decrees already referred to, in the New York courts, 
and also shown to hâve been entirely familiar with the records and 
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proceedings in those cases. After so qualifying the wîtiiesses, tliey 
wfïie askçd if the patents and publications (naming them) which are 
offered in évidence by the défendant in this case were involved in 
the prior litigation jn New York. They answered, in substance and 
efïeet, that ail of them were not only in évidence in the prior litiga- 
tion, but were relied upon by the défendants in those cases, and 
were thoroughly exploited by their witnesses. It thus appears (if this 
kind of évidence is compétent to show the fact) that everything which 
is rtpw relied on by défendant was before the courts in the prior liti- 
gatibh'iri New York. Is this kind, of évidence compétent? I think 
it is. ■ "Thè issue is not as to the détails of what was before the 
courts,' biitsimply as to whether the subject-matter of defendant's 
présent défenses was before those courts for considération. It is un- 
dpubtedlyjtrue that thje best évidence as to what was before them 
w'ôuld tiea certîfied copy of the évidence taken in the cases; but there 
are cases in which secbnxiary évidence may be, under the circumstan- 
tçs â,ttending them, thé best évidence that the nature and character 
of the; Case and of the issues involved require. In my opinion, the 
prëàent'çase présents one of that character. To bring the entire 
evideiïce introduced in those cases before this court to prove the one 
ultimate fact already referred to as now at issue is, by reason of the 
great expense, trouble, and immateriality of a very large proportion 
of ît, linfeasonable and unnecessary. The principle just announced 
is particuiarly applicable to cases in which the question of comity is 
involved. This, as said by the suprême court in Mast, Foos & Co. v. 
StovérMg. Co., 177XS. S. 485, 20 Sup. Ct. 708, 44 L. Ed. 856, "is not 
a rule of .'laW, but one of practice, convenience, and expediency." It is 
there s^id, in substance, that the purpose underlying the doctrine of 
comity is to secure a,unîfbrmity of ruling, so far as possible, and 
thus âyord confusion until a higher court has settled the law. Such 
being the' correct theory, it is rhanifest that if the case is not to be 
deternîined under strict rulès of law, but, rather, on considérations of 
convenience and expediency, no sùch strict rules of évidence should 
be enforced as will màke the particular remedy impracticable. The 
desiràbility of haying a uniform ruling with respect to the validity of 
patents, so that thère may not be a monopoly of a given process of 
manufactut-e in one state, and free compétition in anpther, is so great 
as to fuUy justify a trial court in conforming to prior rulings of 
courts of co-ordinate jurisdiction, and to practically require them 
to conform to the rulings of courts of superior jurisdiction. It may 
be that the courts hâve erred in their rulings, but the desiràbility 
of havinga uniform status given to ail patents throughout the United 
States is so great, in my opinion, as to permit even possible error 
to stand until courts of superior jurisdiction shall détermine the 
contrary. The probabilîty that défendants, in prolonged, strenuous, 
and repeated efforts to defeat a given patent, hâve presented every 
conceivable defeiise arising out of the prior art, is so great as possibly 
to require a défendant in a later case not only to plead his anticipa- 
tions, but to show affirmatively that they were nbt, before the court 
in the prior litigation, before a trial court will disturb a status given 
to the patent by the judgment of other courts of co-ordinate and 
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superior jurisdiction. But, as already said, it is not necessary to go 
to this extent. The complainant has satisfied the court by affirma- 
tive proof not only that the fédéral courts in the state of New York 
hâve had the patent under considération in this case before them, 
as stated in my former opinion, but that every patent and publica- 
tion now pleaded as anticipations were before those courts and fully 
considered. This is certainly sufficient, under the recognized doc- 
trine of comity, to constrain this court to maintain the established 
status of this patent until courts of controUing authority and of 
equal dignity and jurisdiction with the court of appeals of the Sec- 
ond circuit rule to the contrary. 

I hâve heretofore alluded to the patents and publications relied 
upon by the défendant as anticipations, but I hâve not overlooked the 
évidence of witnesses taken in New Orléans. I hâve given this évi- 
dence careful considération, and I find nothing in it to establish sat- 
isfactorily that the New Orléans witnesses, or any of them, were 
the first inventors of complainant's device. Not only so, but the 
opinions in the former cases show that this testimony was ail before 
the courts in those cases, and was pronounced by them to be unsub- 
stantial and unsatisfactory. I hâve carefully considered the mémo- 
randum of facts in the case presented by counsel for the défendant, 
and hâve noted his many contentions with respect to omissions of 
prôof, and with respect to the necessary significance of the facts 
which are established ; but I am unable to fînd that the case now be- 
fore me is so différent in important or vital respects from those which 
were before the United States courts in New York as to permit me 
to exercise independent judgment in this case at the présent time. 

There will be a decree for complainant, and counsel may prépare 
one for submission to the court. 
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THE JOHN LANQ. 

(Circuit Court of Appeals, Second Circuit. December 9, 1901.) 

No. 20. 

Admtraltt— Appeal— Failcre to Secure Propeb Thanschipt op Record. 
An admiralty suit will not be remanded for a new trial by an appel- 
late court, or to take new testimony, on the ground that the record is 
incomplète, where such tact results from the fallure of appellant to ex- 
ercise due diligence. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In Admiralty. On motion to remand case to district court for new 
trial, or to take new testimony, on the ground that the record is 
incomplète. 

Amos Van Etten, for the motion. 
Le Roy S. Gove, opposed. 

Before WALLACE and LACOMBE, Circuit Tudees. ' and 
TOWNSEND, District Judge. 
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PEP. CURIAM. Motion denied. To grant it would impose too 
great a burden' oti libelant. The unfortunate situation of the ap- 
pellant is màinly due to the want of diligence in taking proper 
measures to secure an adéquate transcript of the record, the defects 
of whiçhwere called to the atteiition of counsel, and should hâve 
been discovered in April, 1901, if not earlier. 



THE FIX)TTB1}K. 
(District Court, D. Washington, W. D. January 6, 1902.) 

1. TowAGB— Construction of Cohteact for Gbnebal Towage Services. 

A tugboat Company contracted to pertorm towage service for ail the 
shlps of the second party "that may be In the waters of the Stralts of 
Juan de Fuca, Puget Sound, and Britlsh Ctolumbia, or vicinity, whether 
Inside or outside of Cape Flattery. and that may require any towage 
service," for a compensation âxed by a schedule of rates contained in the 
contract HelA, that whether an Incomlng ship was wlthln the "vicinity" 
of Cape Flattery, so as to be entltled to demand towage service under 
tlie conttàct, must be determlned, In the absence of more spécifie pro- 
vision, by the usage and practlee of tugboats, in towing vessels in from 
the ses, as to the distance outside the cape they were accustomed to 
go in searoh of such vessels, and from whlch they usually toolc charge 
of ttaeni; that, In the absence of évidence showlng such usage, a claim 
that a ship which had beén drlven near the shore, and had anchored in 
a daUgerous position among the rocks and reefs 16 miles south of the 
cape^ wiis.in the vicinity of the cape, within the meanlng of the con- 
trac^, coi^Jd not be sustained. 

2. Salvasb— Rbscub' OF Ship Anchobbd in Stoem Near Reefs— Riqht to 

00Mf>ËN8ATI0N. 

Owlng to the absence of a lightship from her station, the German 
ship Flottbèlt salied into dangerous proxlmity to the roclîs and reefs 
along shore 16 miles south of Cape Flattery, in the nlght, and, being be- 
calmed, was obligea to anchor. During the nlght a gale arose, with 
heavy seas, whleh contlnued for two days, and rendered her position one 
of great dfinger, from which she was unable to escape. On the foUow- 
Ing mornlng a large steamship golng up the coast came to her relief in 
response to her signais of dlstress, and spent several hours In getting a 
towllne on board, during which tlme she was herself in considérable 
danger, and her men, who manned a beat and took a Une to the Flottbek, 
especially<exp,osed tOirisk. The towllne parted, and the steamer, having 
lost her anchor, proceeded to Tacoma, and at once, by request of the 
master of the Flottbek, notlfled a tUgboat company at Seattle, which 
sent tugs, and they, on the thlrd mornlng, rescued the ship. The wlnd 
had then abated, but tbe sea was still hlgh, and the ship was unable to 
éxtricate h«>rsçl| unalded, It had been declded the nlght before to aban- 
don her, and h^lf the crew had gone a^ore in a boat. Selé, that both the 
steamship and the tugs performed salvage services of such an order of 
merlt as entltled them and thelr crews to libéral compensation.! 

8. SaME— DlStBIBTJTION OF AWABD— CkEW OF DiSABLBD TUG. 

One of the tugs origlnally sent out by the tugboat company, after 
reachjng the Wen sea,, which was very rough, became disabled, and was 
obliged to. réturii, and another tug subsequently took her place In the 
service. ' Melà that, Inasmuch as her owner effected the salvage of the 
ship, the offlcers and crew of such tug were entltled to share In the award. 

In Admiralty. Actions to recover for salvage services. 

1 Salvag^i awarda in fédéral courts, see note to The Lamington, 30 C. C. A. 
280.- 
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J. M. Ashton and Williams, Wood & Linthicum, for claîmant. 
Metcalfe & Jurey, for libelant Saginaw Steel Steamship Co. 
Struve, Allen, Hughes & McMicken, for libelant Puget Sound 
Tugboat Co. 

HANFORD, District Judge. By reason of the absence of the 
government light-ship from her station at Umatilla Reef on the 
night of January 13, 1901, the German ship Flottbek, bound from 
Yokohama to Puget Sound, sailed into dangerous proximity to 
the rocks and reefs on thê coast about 16 miles south of Cape 
Flattery. When land was sighted, ail hands were immediately called, 
the yards were braced, and every possible effort was made to change 
the course of the ship, but just at the critical moment the wind 
entirely subsided, so that the vessel became helpless, with the sea 
driving her inshore. Then both anchors were dropped in 25 fath- 
oms of water. Almost immediately after coming to anchor, the 
wind came strong from the west, and soon increased to a gale, which 
continued until the evening of January I5th. It is impossible to 
détermine from the évidence whether the vessel actually dragged 
her anchor at any time. Her captain admits that she might hâve 
drifted a little. But this is certain: If she did not drag, then the 
anchors were not dropped a moment too soon, for when she was 
finally rescued on the morning of the i6th the distance between 
her stern and White Rock was less than 500 feet, and she was in 
a position between White Rock and a reef on which the sea was 
breaking. During the entire interval from i o'clock a. m. of the 
I4th until 9 o'clock a. m. of the i6th the sea was tempestuous, and 
the Flottbek was saved from destruction only by her anchors. The 
usual signais of distress were given and displayed, and soon after 
daylight on the I4th the steamship Matteawan, a large vessel, worth 
$350,000, owned by the Saginaw Steel Steamship Company, bound 
from San Francisco to Tacoma, responded to the call for help 
conveyed by the signais, and upon request of the captain of the 
Flottbek attempted to take her in tow. In the raging storm sev- 
eral hours were spent maneuvering to take a towline from one 
ship to the other. During this time the Matteawan was at anchor, 
and her violent surging on her cable broke and destroyed her wind- 
lass, and disabled her to such an extent that she was obliged to sac- 
rifice the anchor and chain, having no means to raise it. In view 
of their situation, the men on the Flottbek ought to hâve per- 
formed the labor and encountered the risks of carrying a line from 
their ship to the steamer. They did so in the first instance, but 
the line broke, and then one of the Matteawan's boats was launched, 
and manned by her second ofïicer and three others of her crew, 
who buffeted with the waves until a second line was passed, which 
was used to draw the towline from the ship to the steamer. The 
hoat was liable to be capsized by the high-roUing waves, and I con- 
sider that thèse four men earned spécial récognition. The Flott- 
bek's towline was finally secured on the steamer, but before any 
strain had been put on it other than the violent dashing of the 
waves, it parted. The captain of the Matteawan then, seeing that 
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he coul.d.not rescue the Flottbek, nor remain where she was with- 
out cndanigefîh^ his own vessel, signified that it was necessary for 
him to^d'dn hiis way, and was thereupon requested by the captain 
of the Flottbek to repoft his position, and send relief; and the Mat- 
teawan did hasten as a dispatch boat to call relief, consuming in 
that service an extra amount of coal. She arrived at Neah Bay 
after dark, and spent some time there, giving an alarm by signais 
which resulted in a message being telegraphed to the Puget Sound 
Tugboat Company at Seattle. Accurate information as to the loca- 
tion of the Flottbek was also communicated to the Puget Sound 
Tug Boat Company by giving the information to the company's 
steamer Magic, which met the Matteawan in the Straits of Juan de 
Fuca; and finally on arrivai at Tacoma the captain of the Mattea- 
wan sent full information to the tugboat company and to the Mer- 
cHants' Exchanges at Seattle and San Francisco. The Puget Sound 
Tugboat Company acted with commendable promptness on receiv- 
ing news that the Flottbek was in péril, brought in by the Mattea- 
wan, and communicated in the manner I hâve indicated. In less 
than one hour after receiving the message from Neah Bay on the 
night of the I4th, the steam tug Richard Holyoke was dispatched 
from Seattle. On her way to the cape she met the Wanderer, 
owned by the sarrle company, and the two proceeded together 
towards the cape, and adtually encountered heavy seas at the en- 
trance to the straits; but the machinery of the Holyoke became 
disabled, and both returned to Neah Bay. The steam tug Tacoma, 
tôwing a ship down the straits, also received orders to go to the 
rescue of the Flottbek, and at once took the ship into Clallam Bay, 
and left her at anchor, and then proceeded to Neah Bay, where 
she met the Wanderer, and the two waited there during the night 
of the I5th, and when daylight came on the morning of the i6th 
they proceeded together, and arrived in the vicinity of the Flottbek 
b,etween 8 130 and 9 o'clock a. m. At that time there was very little 
wind, but the waves were rolling high, washing over the decks of 
the tugboats, making it ëxtremely diiïicult for: men to stand up on 
the deck or do the work nècèssary in taking à ship in tow, and 
the, Flottbek was rolling and surging heavily on her cables. In 
sfiite of ail diffiçulties, à towline was promptly and skillfuUy passed 
from each of- tlie tugsi and the Flottbek slipped her cables, sacri- 
ficing two atichors and about 195 fathoms of chain, and was towed 
by thé two tugs to a place of safety within the straits, when the 
Tacoma was detached, and the towage was fînished by the Wan- 
derer to Tacomaj; On the isth, while the storm was still raging, 
airid with no help in sight, the men on the Flottbek considered that 
the extrême danger of their situation justified them in taking to 
the boats and abandoning the ship. Accordingly, the first mate 
and half the crew left the ship in a boat, and efïected a landing on 
the beach, and then gave a signal agreed upon, signifying that they 
had suceeeded iii gettîng ashore without any of the men being 
drowned. ,By that time the storm had commenced to abate, and 
the captain determined that he would not Jeave the vessel, and upon 
making that arinouncement tbose who were still in the ship decided 
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to remain with him. During the night the wind fell to a light 
breeze, and hauled around to the east, and on the morning of the 
i6th, before the Tacoma and the Wanderer came in sight, the cap- 
tain and men on the Flottbek indulged hopes of being able to get 
their ship away with the help of the offshore breeze; but they 
had not taken any steps to do so, and the distress signais were 
still displayed, when the tugboats arrived. I do not think the cap- 
tain of the Flottbek or his men should be criticised for being dila- 
tory, for the wind did not hâve sufficient force to spread out the 
signal flag suspended from the mast head, and the force of the sea 
driving in the opposite direction held the ship with her bow pointing 
out to sea, and straining on her cables. It would probably hâve 
amounted to a voluntary sacrifice of the ship to hâve slipped the 
cables, and with only half her crew on board it was not practicable 
to raise the anchors. 

By the combined efïorts of those on board the Matteawan in 
carrying the news of the imperiled situation of the Flottbek and 
of the two tugboats this valuable ship was rescued from a situation 
of imminent péril. The owner of the Matteawan is entitled to be 
compensated for the injury resulting to that vessel from efïorts in 
behalf of the imperiled ship in response to the direct request of her 
captain. The tugboat Richard Holyoke, her ofHcers and crew, would 
not be entitled to salvage if the rescue had not been finally accom- 
plished by her owner; but the manager of the company, without 
any hésitation whatever, on receiving news that a ship was in a 
dangerous situation outside of Cape Flattery, dispatched fhe Hol- 
yoke to attempt a rescue, because she was at hand, and the fîrst 
one of the company's vessels which it was possible to send; and 
the effort to save was followed up by sending other vessels to assist 
with ail the promptness possible. The Holyoke and her men were 
sent into the teeth of the storm. They were exposed to péril, and 
are entitled to share in the distribution of the reward. The nuni- 
ber of persons and vessels participating in the saving of the Flottbek 
is a circumstance which I must take into account, for each man is 
entitled to an amount of money sufficient to make it a substantial 
récognition of courage and gallantry in helping to save an imperiled 
ship and the lives of the people on board of her. The three tug- 
V>oats employed in the service were each of the value of $40,000. 
The answer to the libel of the Puget Sound Tugboat Company al- 
lèges as a spécial défense that ail the services rendered by the 
Tacoma, Wanderer, and Richard Holyoke were contraçted for, and 
came within the scope of a contract then in force by which the 
tugboat çompany was obhgated to tow, with reasonable and quick 
dispatch, ail the vessels owned and controlled by the owners of the 
Flottbek "that may be in the waters of the Straits of Juan de Fuca, 
Puget Sound, and British Columbia, or vicinity, whether inside or 
outside of Cape Flattery, and that may require any towage service," 
for compensation at rates specified in a table of rates contained in 
the contract. According to said table the contract price for towing 
a ship of the tonnage of the Flottbek from Cape Flattery to Tacoma, 
including the fee for docking and use of hawser, was $410. The 
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claimânt bas the burden of maintainiiig the affif-matîvè' side of this 
issue; .Therefore as to ail materiàl facts not proveh the presump- 
tîôn hlust be adverse to him, and this défense niust f ail unless the 
facts established by the .évidence àfïords a suflfieient basis for the 
tÔiït-t-tti décide that the F'iottbek was entitled to require the assist- 
ance which the tugboats rendered under the contrâct, and that the 
Company vvas obligated by the contrâct to tow her promptly from 
the place where she was anchored, among rocks and breakers, un- 
der thè conditions dëseribed, for the amount of compensation speci- 
fied. The contrâct is gênerai, amd was intended to provide for ail 
towage which vessels controlled by the Flottbek's owners might 
requiré ih entering thé Straits of Juan de Fuca, going out to sea, 
and movihg from place to place within the straits and the waters 
of British: Côlumbia and Puget Sound, and it binds the tugboat 
Company to tow ships requiring inward towage from Cape Flattery 
or that vicinity, whethèr inside or outside of Cape Flattery. In 
this partiCular the contrâct is ambiguous and uncertain. How large 
the circle must be to surroUnd the zone comprehended-by the word 
"vicinity," and how f ai* and what direction the tugboats must go to 
pick up ihward-bound ships in order to fulfill the requirements of 
this contracta are questions to which no satisfâctory answer can be 
given withdut recourse to information not furnished by the words 
of the contrâct. The contrâct shôuld not be held void for uncer- 
tainty if thè apparent ambiguity can be eliminated by a reasonable 
construction, and it iâ my' opinion thât such a reasonable construc- 
tion càn bé given to- this contrâct as to make it plain and valid. 
It is ttianifest that thè parties must hâve had in contemplation the 
usages ând practice of tugboats engaged in towing vessels inward 
from the feea, and to hâve intended to incorpbrate that usage and 
practice ihto this contrâct for the purpose of iixing the limits out- 
side of Cape Flattery within which Ships of thèse owners might 
require towage at the rates specified. It is my opinion that no 
other construction of the contrâct can be given to it which will be 
consistent ^ith its validity; and, ^iving it that construction, ships 
must come to the vicinity of Cape Flattery, and be within the zone 
usually traiVersèd by tugboats in lôôking for ships to be towed into 
the straits, in order to make the 'contrâct applicable to them. It is 
certainly not a matter of common and gênerai knowledge that the 
place where the Flottbek was anchored, i6 miles south of Cape 
Flattery, is within that zone. Without âny évidence bearing upon 
the questît»ri> the nâtural inference must be that inward-bound ships, 
waiting for à tug, would wait on thè open océan, to the westward 
of Cape 'Flattery, and tugs would look for them there, rather than 
near the rotky shore south of the Cape. The claimant has failed 
to ofïer any évidence tending to prôve the usage which must be 
considered as part of this contrâct, or that the place where the 
Flottbek was when the Tacoma and Wanderer rescued her was 
where she could rîghtfully require towage under the contrâct. For 
that reason I bold that this spécial défense has not been sustained. 
Upon considération of ail the facts, the court awards salvage and 
makes distribution thereof, as folloWs : To the owner of the Mat- 
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teawan, $6,000, and to her^ çaptain, offiçers, and men, or the Per- 
sonal représentatives pf any who hâve since died, the following sums : 
Capt. Croscup, $500; First, OfRcer Parker, $300; Second . Officer 

Hornman, $300; to Qiiartermaster , $100; to Quartermaster 

Ole Nilson, $200; to Christian Hertz and George Lindall, seamen, 
each $200; to the first, second, and third assistant engineers and 
the carpenter, each $100; to each of the other four seamen, three 
oilers, six firenien, and four coal passers, $80 ; to the steward, $50 ; 
and to the second cook, waiter, and two mess boys, each $25 ; to 
the Puget Sound Tugboat Company, $8,000; to the captains of 
the Tacoma and Wanderer, each $500; to the first mate and chief 
engineer of each of said tugboats, each $300, and to each of the 
other members of the crew of said vessels, $100; to the captain of 
the Richard Holyoke, $200; to the first mate and engineer of said 
vessel, each $100 ; and to the other members of her crew, each $50. 
Interest at the rate of 6 per cent, per annum from February i, 1901, 
and costs, will also be allowed. 



THE ASHBOTJKNB. 
(District Court, S. B. New York. December 27, 1901.) 

TOG AND TOW— LO8S OF ToW— NEGLIGENT NAVIGATION BT TU6. 

A tug undertook to tow two barges laden with coal across New York 
Bay from a saf e anehorage at Constable Hook at a time. wben the wlnd 
was blowlng at a rate between 50 and 60 miles an hour and had been 
Increasing for severaL hours, and one of the ba;rges swamped and was 
lost, with her cargo. Helât, that the tug was In'fault for negllgently at- 
temptlng to cross under such clrcumstances, and liable for the loss, 
and that, the movement being controUed by the master of the tug, the 
barge was not guilty of contributory fault because her master f ailed to 
object to the attemp.ted passage. 

In Admiralty. Action against tug for loss ôf tow. 

James J. Macklin, for libelant. 
James Armstrong, for claimant. 

ADAMS, District Judge. Early in the mornîng of the pth day of 
November, 1900, the tugs Transit and Ashbourne, owned by the 
Philadelphia & Reading Railway Company, took a flotilla of boats 
in tow at Port Reading, bound through Staten Island sound and 
Kill Von KuU for New York, or its vicinity. Among the boats were 
two barges, numbers 53 and 73, belonging to the libelant, laden with 
coal, and bound east through the East river. The tow arrived at 
Constable Hook at about 10:30 o'clock a. m., and tied up, but the 
Ashbourne took the two barges mentioned ont of the flotilla and 
proceeded to tow them across New Ybrk Bay, for delivery at Go- 
wannus Bay, the usual place where the barges of the libelant Com- 
pany, bound east, were delivered. During the attempted voyage 
across New York Bay, the barge No. 73 was sunk by being swamped 
in tempestuous weather, and the libelant now seeks to recover the 
loss, upon the allégation that the Ashbourne was in fault for negli- 
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fently attétnpting to cross New York Bay under the cîrcumstauccs. 
'fîé/çp^wfàLnt côntends that the weather was not such in léaving the 
shelteréd pace at Constable Hook, or before entering the bay, as to 
makè ît riegïîgent for the Ashbourne to proceed, and that the trouble 
arose throti|fh the bréakage of an pld and insufïicient Hne, which be- 
longed to one of the Hbélant's' barges, ànd fastened No. 73 to 53, 
the làtter being the leading bbàt, which caused No. 73 to swing 
brôadsidé to the sea, and was the proxirrtate cause of the accident. 
There is the usual conflict of testimony on the matters in issue, but 
the détermination of the case is relieved of any gfeat difficulty by the 
condition of the weather, as shown by the records of the United 
States weâther bureau in New York. It appears that at 2 b'clock in 
the mording of the day in question the velocity of the wind was 9 
miles an hour; from 3 o'clock to 4 o'clock, 16 miles, from 5 o'clock 
to 6 o'clock, 2g miles; from 6 o'clock to 7 o'clock, 31 miles; from 
7 b'clock to 8 o'clock, 3'^ miles; from 8 o'clock to 9 o'clock, 43 
miles; from 9 o'clock to 10 o'clock, 52 miles; from 10 o'clock to 11 
o'clock, 54 miles; from 11 o'clock to 12 o'clock, 59 miles; from 12 
o'clock to I o'clock, 60 miles. The wind during the time was from 
west to northwest. The records ■ iurther show that the severest 
blow of the season visited the city on that day ; that the barometer, 
which had bëeh falling Oîi the pfevious day, continuêd tô fall on the 
gth imtil 8 o'clock a. m.;, that the wind commenced to freshen at 
3" o'clock a. m. on the gth, and by 5 o'clock a. m. was blowing briskly 
from thé west,*and by 8 o'clock a. m. was blowing at the rate of 35 
rniles an hbtir; that the increase was very marked after 5 o'clock 
a. m., and was at the fprcè of a gale between 8:10 o'clock a, m. and 
9 :I5 o'clock a. m. After 9 ao o'clock a^ m. it was of hurricane force. 
Northwest storm warning signais were displayed on the roof of the 
American Surety Building, 314 feet above sea level, frorh 2:55 o'clock 
p. m. of the 8th, and continuêd beyond the time of this accident. 
This évidence leayes na ropm for doubt that the Ashbourne was in 
fault, and the nianifestly untruthful testimony on her part résolves 
the disputed questions of fact in fayor of the libelant, including that 
concerning the sufficiency of the towing line. I am satisfied that the 
line was a(;iequate for ail ordinary towing purposes. The fact that 
it broke under the stress to which it was . subjected does not tend 
to show warit of capacity to, resist such strains as it should properly 
hâve bêen ëxposed to. It is âlso contended by the claimant that the 
rhaster of, the boat assented to, being taken across the bay, and, if 
the tug was ip fault» the boat was filso in fault. It appears, however, 
that the rhaster of No. 53 protested against being taken from Consta- 
ble Hook, an^it may properly be assumed that any nouassent on 
the part of the mast<^ of No, 73 would hâve been equally futile. It 
was not a casie pf a niaster. pf a boat about to be towed voluntarily 
ej^posiijg his bpat to dangej;, hut one where the mind of the master 
of the tug gpverned the adventure, with a, pOrrespo^ding liability on 
the part ôî the tug for tlfe'disastrous results. The Nannie Lamber- 
tbn (D, Ç.) 79Fed; 121 ; I^.,.2g C. C. A. 519, 85 Fed. 983. 
lïlecree for the.libdant. , 
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ATCHISON, T. & S. F. ET. 00. T. GENERAL ELECTRIC RY. CO. 
(Circuit Court of Appeals, ScTcnth Circuit JanUary 7, 1902.) 

No. 684. 

1. Btbeet Bailroads— Use of Stkeets— Injunction. 

TJnder the rules of décision lu Illinois, authority glven a steam rall- 
road by a clty to cross a street wlth Its traclis confers no exclusive 
rights In such street, but the right granted Is subordinatc to the use 
of the street for ordinary street purposes, whlch include the operating 
of a street rallroad thereon; and the rallroad company Is not entltled 
to damages because of the construction of a street railway along such 
street, on the ground of delay to Its trains, and Increased danger at the 
croBsing, nor can It maintaln a suit le equity for an Injunction against 
such use. 

i. Same— Allbgbd Invalidity of Ordinance— Attack by Privatk Suitok. 
TJnder the settled rule of décision in Illinois, a rallroad company, 
whlch has constructed Its tracks across a street under auth rity from 
the clty, has no standing In equity to attack the valldlty of an ordinance 
grantlng a franchise for a street rallroad along such street, elther on 
the ground of fraud or for want of power in the clty council to pass It. 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The Atehlson, Topeka & Santa Fé Railway Company, complainant below, 
appeals from a decree of the circuit court sustalning demurrer to Its amended 
blU for want of equity, and thereupon dismlssing the bill, whlch la flled to 
enjoin the construction and opération by the appellee, the General Electric 
Railway Company, of a proposed street rallroad in Dearbrrn street, lu the 
clty of Chicago, "over, across, or in the vlclnity of the tracks" used by the 
appellant "in said street," held under leases from the company owning the 
terminais in Chicago. The appellant's allégations of interest in the subject- 
matter are thus summarlzed in the brlef flled on its behalf: "That on or 
about August 1, 1887, there was duly passed by the clty council of Chicago 
and became efCective an ordinance entltled 'An ordinance grantlng permission 
and authority to the Atehlson, Topeka & Santa Fé Rallroad Company In 
Chicago to construet, maintaln and operate a rallroad,' wherein and whereby 
permission and authority were glven and granted to said Atehlson, Topeka 
& Santa Fé Rallroad Company in Chicago, a corporation of thls state, its- 
lessees and successors, to construet, maintaln, and operate a rallroad, with 
one or more rallroad tracks, with the necessary and convenlent slde tracks, 
tumouts, switches, and appurtenances, along certain Unes and routes in said 
ordinance designated, and Including the tracks afterwards laid across Dear- 
bom street; that under thls ordinance the Atehlson, Topeka & Santa Fé 
Rallroad Company in Chicago constructed its tracks in said city, including 
its main freight track, across Dearborn street, in the vicinity of Fifteenth 
street, together with a large number of slde tracks Connecting therewlth on 
elther slde thereof, on lands owned by It, and leadlng to the freight house 
and freight yards located near and upon State street, and Connecting the 
same with what Is known as the 'Elghteenth Street Yards,' in said city; that 
the, appellant is the lessee for a long term of years of the rallroad and 
property of the Atehlson, Topeka & Santa Fé Rallroad Company In Chicago, 
including the above tracks, and the sauie are used as the terminais in thls 
city of the appellant, and appellant is also possessed under certain contracts 
and leases for a long term of years of the rlght to occupy, use, and en,1oy 
a certain other track or slde track adjacent to said main freight track In 
Dearborn street, and Connecting with its other tracks, side tracks, and 
switches extending to its freight dépôt and yards near and on State street; 
thàt it carrles to its said freight yards a vast amount of freight trafflc, and 
in the movement of freight cars, loaded and empty, between said yards and 
for transportatlon over its Unes, it has in the past required, and will in the 
112 F.— 44 
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.future requîre, almost constant use o£ said main freight track and sîde track 
adjacent jthçreto across Dearborn street; that owlng t,o tjie grade of Its 
tracks on Clther slde of Dearborn street, and the depresàldii of the same to 
the west tbereof, requlred to be madç by ordinance otl^e^e^tj Ip. respect to 
track élévation, a certain momentum inust be glren to cars' and trains to 
move the same across sald street, and, on account of the dépression and a 
subway on the west slde of Dearborn street required by sald track élévation 
ordinance and retaining vralls rendered necessary thereby, the vlew from 
engines thèreoû to trolley cars In the street, and from trolley cars to engines 
and cars àpproaching from tbe west, Is so greatly obstructed as to render 
the crosèlilg of such trolley cars and engines exceédlrigîy dangferous, and 
collisions ' are llable to frequently occur, even with the use of the greatest 
care, and llVes of employés and passengérs Jeopardized; that on the east 
slde of Dearborn street, soùth of the main freight track, are several large 
buildings which obstruct the vlew of an àpproaching trolley car, and im- 
pede and render more dangerous the movement of Cars ovér sald Dearborn 
street from tracks east thereof ; that a vast amount of tonnage of freight 
must necessarlly be moved over said terminais to and between said freight 
yards, and from Its main Une to the freight dépôt, in order to accommodate 
shippers in the sald clty of Chicago, and that heretofore It has enjoyed the 
use of eafd tracks across Dearborn street wlthout unlawful interruption or ob- 
struction thereof, and It Is entltled to continue the use wlthout unlawful in- 
terruption or obstruction; that the tracks and terminais la the vlclnity of 
Dearborn street connect with the tracks and terminais of a number of other 
railroads terminating in the city, forming a great terminal System, and re- 
quiring the Interchange of freight trafflc between said companles." The blU 
further allèges the incorporation of the appellee for the purpose of construct- 
ing aud operatlng street rallways in the city of Chicago, but that it is In- 
vested with no power or capacity to carry out such purpose; that It pro- 
ceeded "fraudulently, corruptly, and in threatened willful violation of the 
rights of the complalhant, and in disregard of the requirements of the stat- 
utes," and procured the passage by the city couneil bf Chicago of a "pre. 
tended and Vold ordinance," on January 13, 1896, which purported to 
authorlie the construction and opération of a street rallway upoh certain 
streets of the, city, Including Dearborn street at the place of the appellant's 
crosçing. thereof; that the pétition upon whlch such oi^dlnance was procured 
had no absent of the owners of one-half of the lot frontage on said Dearborn 
street, as requlred by statute, and was wlthout the assent of the appellant 
or its lessor; that the railroad properties fronting thereon were excluded 
from computa:tlon in that béhalf ; and that signatures which were presented 
were in some Instances forged, and In others unauthorized or wlthdrawn, so 
that the ordinjance was unauthorized, and "in direct violation of the statute." 
The Intention , and préparations of the appellee to construet such rallway 
upon Dearborn street and at grade across the tracks of the appellant are 
further allegëd, ànd that such construction and erosslng "wiU constlttite à 
death trap, be f ull of constant danger to tiralnmen and the public travelîng 
on sald electrtc cat Une at that point," and wlll constantly Impede appellent 
"in the moyemejit and transaction of Its freight business, and rçhder Its 
freight house and freight yards, team tracks and railroad tracks, in thè 
vîelnlty thereof, to a large estent useless,",ànd the obstruction ànd interrup- 
tion of its lise of the tracks on DearborJa Street by street cars ovéf Jhls 
erosslng "would in a large measure destrq^'* such use, âhd "greatly ehdàngér 
the opération of engines and cars over the same"; that other and sufflcient 
street car Unes éxlst In the Immédiate vicihity, and tJiere is no public heces- 
sity or demand for the construction or use thus proposed; anil thât the 
proposed construction and use "wlll cause great and Incalculable dâtnage" 
to the appellant. 

Robert Dunlap, for appellant. 

Edwin Walker and Thomas A. Moran, for appellee. 

Before JENKINS, Circuit Judge, and BUNN and SEAMAN, 
District Jùdges. 



ATCHiaON, T. & S. F. RY. CO. V. GENERAL ELECTRIC RY. CO. C91 

SEAMAN, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The appellant bas a great railway System extending between Chi- 
cago and the Pacific Coast, with valuable terminais in Chicago held 
under leases, but its right to maintain this bill must be tested by its 
property interests in the crossing at Dearborn street, and net by 
the mère vicinity of its important interests and Connecting tracks. 
The case presented differs materially from that in which an injunc- 
tion in favor of abutting property owners was sustained by this court 
in General Electric R. Co. v. Chicago, I. & h. Ry. Co., 39 C. C. A. 
345, 98 Fed. 907, recently afifirmed on rehearing by a majority opin- 
ion (46 C. C. A. 629, 107 Fed. 771), as the only question which was 
there involved or decided was the right of an abutting property 
owner to relief in equity for irréparable injury to such property by 
the prpposed railway construction in the street, which would deprive 
the owner of reasonable access to his property, and the remarks in 
the opinion in référence to Doane v. Railroad Co., 165 111. 510, 46 
N. E. 520, 36 L. R. A. 97, 56 Am. St. Rep. 265, General Electric 
Ry. Co. V. Chicago & W. I. R. Co., 184 111. 588, 56 N. E. 963, and 
other Illinois cases, are not applicable to the case at bar. That dé- 
cision well recognizes that the abutting owner is vested with an ap- 
purtenant interest in the street which gives access to his property, 
though not owning the fee in the street, and that such interest is 
threatened with an actionable injury; and thereupon rules that the 
allégations in the bill of irréparable injury are sufficient to distin- 
guish the case from those cited, and that, at the utmost, if the dé- 
cisions in Illinois, "conceding the full right" to damages, "mean that 
the apprppriate and only remedy is such as the courts of law can 
give, they are not binding," as "the fédéral courts décide for them- 
selves whether for an actual or threatened invasion of a conceded 
or asserted right equity may afiford relief." On the other hand, this 
appellant has no such interest in the portion of the street in contro- 
versy as was involved in that case, and no property right in ease- 
ment or fee which is independent of the rights of the gênerai public 
therein, unless its permit from the municipality to cross Dearborn 
street with its tracks for the purposes of railway passage and trafîîc 
confers an interest within the rule there upheld, and it is elementary 
that the extent of the interest thus acquired in street and crossing 
is governed by the lex rei sitse. 

The doctrine is firmly established in the state of Illinois, in ac- 
cordance with the gênerai weight of authority, that by the construc- 
tion and use of street railway tracks no additional burden is imposed 
upon the easement, as such use "falls within the purposes for which 
streets are dedicated or acquired" (2 Dill. Mun. Corp. [4th Ed.] 
§ 722) ; but that the use for steam railway purposes is beyond the 
gênerai public easement, and imposes an additional servitude (Chi- 
cago, B. & Q. R. Co. V. West Chicago St. R. Co., 156 111. 255, 267, 
273, 40 N. ET ioc8, 29 L. R. A. 485, and cases cited ; Bond v. Penn- 
sylvania Co., 171 111. 508, 513, 49 N. E. 545; General Electric Ry. 
Co. V. Chicago & W. I. R. Co., 184 111. 588, 56 N. E. 963). It is 
equally well settled by the uniform hne of décisions in the same 
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State that tHe use of a street by a steam raiiway is legitiniate when 
duly authorized, but that no exclusive use is conferred by the permit, 
and it can "only be enjpyed in common with the use of the avenue 
by the public as an ordinary highway, and without materially im- 
pairiog ïts usefulness as such." Pittsburg, Ft. W. &; C. R. Co. v. 
R,eich,' ioi 111. I "^7, 173; Ligare v. City of Chicago, 139 111. 46, 62, 
28 N. E. 934, 32 Am. St. kép. 179; Chicago, B. & Q. R. Co. v. West 
Chicago St. R. Co., 156 111. 255, 265, 267, 273, 40 N. E. 1008, 29 L. 
R. A. 485 ;■ Pennsylvania Co. v. City of Chicago, 181 111. 289, 296, 
54 N. E. 8i5, 53 L. R. A. 223 ; General Electric Ry. Co. v. Chicago 
& W. I. R. Cô., 184 111. 588, 56 N. E. 963. With the rights of the 
appellant in this street crossing thus defined, they are in subordina- 
tion to the use for street purposes, which includes use for a Street 
raiiway. The nght is held in common, is "joint and mutual, not 
exclusive" (Reich's Case, loi 111. 157, 175); and the primary object 
of the street is for ordinary passage and travel, of which the public 
and indivîduals cannot rightfully be deprived (Ligare's Case, 139 111. 
46, 62,28 N. E. 934, 32 Am. St. Rep. 179; General Electric Ry.'s 
Case, 184 111. 588, 595, 56 N. E. 963). The bill allèges as the sub- 
stantial injury which the;appellant will sufifer by the proposed cross- 
ing of its tracks by the street raiiway that it will cause delay and 
greatly increase the danger of operating its engines and trains over 
the crossing. Threatened injury to its tracks in making such cross- 
ing is also averred in gênerai terms, but no facts are stated from 
which the injury referred to can be deemed irréparable, or of such 
character that équitable relief could rest thereon. The proposed 
use of the street, however, for a street raiiway is withiri the public 
purposes of the street, and, as held by the authorities cited supra, 
imposes only the burden to which the steam raiiway crossing was 
subjected by the permit. For such crossing of the steam raiiway 
tracks at grade by a street raiiway "damages are not allowable for 
increased delay or, danger in crossing" (Chicago, B. & Q. R. Co. v. 
West Chicago St. R. Ce, 156 111. 255, 267, 40 N. E. 1008, 29 L. R. 
A. 485), and it is plairi that a bill cannot be maintairied on behalf of 
the appellànt tb enjoin the construction and use to that end, unless 
the fact of construction without due authority, — namely, through the 
alleged invâlidity of the ordinance purporting to grant the use of 
the street tb the street raiiway company, — can be invoked for that 
purpose and thus constitute a cause of action. It is alleged that the 
ordinance is yoid for fraud in its procurement and for want of the 
requisitè petîtioners to authorize its adoption, and, if the appellant 
has no standing in equity to raise that objection, it is unnecessary 
to pursue thé ihquiry fufther. Upon the contention thus narrowed, 
the adjudications in Illinoîs are in point and conclusive (as held by 
this court in Blodgett v. Railroad Co., 26 C. C. A. 21, 80 Fed. 601, 
and Cofïeen v. Raiiway Co., 28 C. C. A. 274, 84 Fed. 46) that the 
question whether the ordinance was either fraudulently obtained 
or invalid cannot be raised by the appellant. Patters-n's Case, ys 
111. 588; Doane's Case, 165 111. 510, 46 N. E. 520, 36 L >^ A. 97, 56 
Am. St. Rep. 265; General Electric Ry.'s C?se, 184 111. 588, 56 N. E. 
963. Indeed, the brief submitted on behalf of the appellant con- 
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cèdes this view, in so far as the allégations relate to fraud in pro~ 
curing the ordinance, remarking that "in such case action would 
hâve to be taken in the name of the city or by the public prosecutor," 
and relief is claimed solely on the ground that the ordinance "is ab- 
solutely void, becanse, under the circumstances stated in the bill, 
the city council has no power to grant to the appellee the right to 
lay down its raiiroad tracks." This distinction, however, is without 
force, nnder the authority of both the Doane Case and the General 
Electric Ry. Case, supra. In the former the bill for an injunction 
alleged the invalidity of the ordinance upon the same grounds as- 
serted hère, and the opinion, dismissing the bill for want of equity, 
thus answers the like contention thereupon: 

"But it is inslsted on behalf of the complalnant that on the facts set up 
In hls bill the ordinance must be treated as passed wlthnut the required con- 
sent of abutting owners, and therefore illégal and void, which being true, 
the défendant should be held as proceeding wlth the work without any 
authority of law whatever, whereas iu the cases referred to lawful consent 
of the city was shown. The real ground upon which relief by injunction is 
denied in such case is that tlie use of the street being within the purposes 
for which it is laid ont, and therefore a proper use, the right to occupy is 
properly a question between the défendant and the municipality having the 
control of its streets and charged with the duty of keeping them free from 
unlawful obstructions, oi between the défendant and the public geuerally, 
the individual being left to his action for damages for any injury resulting 
to his property. He has no standing in equity on aceount of public injury 
or for the purpose of inflicting punishment upon the défendant for its wrong- 
ful acts." 

Again, in the récent case of General Electric Ry., supra, the su- 
prême court applied this rule in respect of like allégations of invalid- 
ity touching the identical ordinance involved in the présent action, 
and in référence to a raiiroad crossing at Fourteenth street, over 
which the same street railway was in course of construction. 

With the right and interest of the appellant thus distinguished, so 
that the rule held by this court in General Electric R. Co. v. Chi- 
cago, I. & E. Ry. Co., 39 C. C. A. 345, 98 Fed. 907, and 46 C. C. A. 
629, 107 Fed. 771, is not applicable, we are of opinion that the decree 
below is in accord with the well-established doctrine in Illinois, and 
the décisions of this court thereupon (Blodgett v. Raiiroad Co., 26 
C. C. A. 21, 80 Fed. 601 ; Cofïeen v. Railway Co., 28 C. C. A. 274, 
84 Fed. 46), and with like rulings in Chicago '& C. Terminal Ry. Co. 
V. Whiting, H. & E. C. St. Ry. Co., 139- Ind. 297, 304, 38 N. E. 604, 
26 L. R. A. 337, 47 Am. St. Rep. 264, and Market St. Ry. Co. v. 
Central Ry. Co., 51 Cal. 583. 

The decree is accordingly aiErmed. 



SAVINGS & TRUST 00. OF (XEVELAND, OHIO, v. BExVK VALLEY IRK. 

CO. et al. 

(Circuit Court, S. D. California. January 20, 1902.) 

î, CORPOHATIONS— MORTSAGB — UlTRA ViRBS — ESTOPPEL. 

Where a corporation borrows and retains money from another cor- 
poration, and exécutes a mortgage of its property to securs such loan, 
it will not be permitted to deny its power to mortgage its property or 
the power of the lender to hold such security. 
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2. SAME— CONTETANCE OF Its PrOPERTT. 

Where a corporation exécutes a deed to, and delivers possession of 
4II Its property to, another corporation, which In considération tUerefor 
assumes ail the debts of the grantor, and discharges them In part and 
répudiâtes none, such grantor will not be permltted to assert tliat It bad 
ùOt power to make the conveyance, and retake the property. 

8. MORTGAGE— FORBCLOSDBB— RECEIVBRS' CBBTIFICATES. 

Whére, In an action to foreclose a mortgage, there is a question as to 
whether certain receivers' eertificates are liens superior or inferior to 
thé mortgage, such question wlll be consldered and determined after the 
proof Is taken and cause submitted on the merits, and not on demurrer, 
in sucb action. 

4. Cokporation—Stockhoi.der— Action to Set Aside Deed. 

A stockholder in a corporation capnot question the deed of the Com- 
pany, in the absence of showing that the corporation Itself has failed, 
àftér a proper application to It, to brlng suit to set the deed aside. 

5. PiiBADInst— Inconsistent Positions — Exceptions to Answbr. 

Where, In an action to foreclos^ a mortgage, a défendant by answei 
sets np certain contracts and eertificates on which he bases his rlghts, 
and in a cross bill allèges that such contract and eertificates are void, 
and s^sks tbelr annulment, exceptions to such answer should be sus- 
tained. 

See 89 Fed. 32, 93 Fed. 339. 

Wm. J. Hunsaker, for çomplaînajnt. 

J. Brosseàu, John G. North, W. A. Harris, Works & Lee, and 
Bicknell, Gibson & Trask, for défendants. 

ROSS, Circuit Judge. This suit was brought to foreclose the Hen 
of a certain mortgage or trust deed alleged to hâve been executed 
by the défendant Bear Valley Irrigation Company to the complain- 
ant, and of certain receivers' eertificates alleged to hâve been issued 
pursuant to orders of this court made in the preceding case of 
Poster V. Irrigation Co., 65 Fed, 836. The suit was commenced 
September 16, 1895, but as some of the important questions involved 
were pending in the appellate courts on appeals from décisions here- 
tofore rendered by this court in other cases, and continued un- 
determined until recently, it has not been possible to dispose of the 
case, 

To the bill as amended a very large number of parties were made 
défendants, many of whom answered separately, setting up various 
rights in themselves, to which answers certain exceptions were fîled 
by the complainant, and are now for disposition. Among them is the 
answer, as amended, of the défendant Bear Valley Land & Water 
Company, which latter Company, by leave of the court, also filed a 
cross bill in the suit, to which, among others, the New Bear Valley 
Irrigation Company and E. H. Spoor, as receiver of the property 
in question, were made défendants. To the cross bill the Savings & 
Trust Company, New Bear Valley Irrigation Company, and E. H. 
Spoor, as such receiver, joined in a demurrer, which is also for dispo- 
sition. As the answer and cross bill of the Bear Valley Land & 
Water Company raise questions which go to the root of the suit, it 
is appropriate to fïrst take up and dispose of those questions. 

The bill of the complainant, as amended, after alleging the corpo- 
rate existence of various of the défendants, including the Bear Valley 
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Land & Water Company, Bear Valley Irrigation Company, and New 
Bear Valley Irrigation Company, allèges, among other things, that 
on the ist day of March, 1890, the Bear Valley Land & Water Com- 
pany made and delivered to the complaînant its deed of trust, cover- 
ing ail of its property, for the purpose of securing the payment by 
the Bear Valley Land & Water Company to the complainant of a 
bonded indebtedness in the sum of $500,000, to be evidenced by its 
bonds thereafter to be issued, and which were thereafter duly execut- 
ed and pledged as collatéral security for the payment of the indebt- 
edness created as next stated; that on the ist day of October, 1890, 
the Bear Valley Land & Water Company, being indebted to the com- 
plainant in the sum of $300,000, made and delivered to the complain- 
ant its promissory notes bearing date on that day, wherein and 
whereby it promised to pay to the complainant the sum of $300,000 
on or before November i, 1892, with interest thereon at the rate of 
8 per cent, per annum, payable semiannually, and, to secure the pay- 
ment of that indebtedness, at the same time made and delivered to 
the complainant its deed of trust, wherein and whereby it agreed that 
the indebtedness should be secured by the aforesaid deed of March 
I, 1890, and by said last-named deed, and also by the aforesaid bonds 
of the Company, which it then and there pledged to the complainant 
for the purpose, and by the further security of ail pipe lines construct- 
ed since the exécution of the deed of trust of March i, 1890, and ail 
pipe lines then in course of construction, described in and embraced 
by the deed of trust of October i, 1890; that the Bear Valley Irriga- 
tion Company on the igth day of December, 1890, at a meeting of 
ail of its stockholders, by a vote of ail its subscribed capital stock, 
authorized its board of directors to purchase from the Bear Valley 
Land & Water Company ail of its corporate property, including ail 
the property described in the two trust deeds mentioned, subject, 
however, to ail obligations of the Bear Valley Land & Water Com- 
pany, of every character, and conditioned that the Bear Valley Irriga- 
tion Company should pay ail debts and obligations, and carry out 
and assume ail contracts, of the Bear Valley Land & Water Com- 
pany; that on the 30th day of December, 1890, a regular meeting of 
the board of directors of the Bear Valley Irrigation Company was 
held in pursuance of its by-laws, at which meeting ail the members 
of its board of directors were présent, which then and there unani- 
mously adopted a resolution whereby it was resolved and determined 
to purchase ail the corporate property of the Bear Valley Land & 
Water Company, which included the property described in both of 
the deeds of trust hereinbefore mentioned, and that the Bear Valley 
Irrigation Company should assume ail of the obligations of the Bear 
Valley Land & Water Company and pay ail of its debts ; that by the 
terms of said agreement of purchase and sale, so authorized by the 
two corporations, the assumptidn of ail the debts of the Bear Valley 
Land & Water Company was a part of the purchase price of its cor- 
porate property, and that on the 30th day of December, 1890, the 
Bear Valley Land & Water Company executed to the Bear Valley 
Irrigation Company its deed of grant, bargain, and sale, whereby it 
conveyed to the irrigation company ail its corporate property, in- 
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cliidîng the property described in thetwo deeds of trust mentioned, 
but .sUDJeçt to the payment by the Bear Valley Irrigation Company 
of ail ôf the corporate debts of thé Bear Valley Land & Water Com- 
pany, and stlbject also to the condition that the Bear Valley Irriga- 
tion Company would perform and carry out ail contracts and agree- 
ments of evêry kind and character of the Bear Valley Land & Water 
Company, which deed was duly recorded in the recorder's office of 
the county in which the property is situated ; that on the i8th daj^ 
of October, 1892, the debt of the Bear Valley Land & Water Com- 
pany to the complainant in the sum of $300,000, evidenced by the 
aforesaid promissory notes, with interest thereon, and secured by 
the deeds of trust of March i, 1890, and October i, 1890, respectively, 
had not been paid, and the board of directors of the Bear Valley Irri- 
gation Company then and there resolved that the time of, payment of 
the indebtedness should be extended for the further term of three 
years, and in pursuance of that resolution the board of directors then 
and there made application to the complainant for such extension of 
three years from November i, 1892, which application, subject to the 
conditions hereinbefore stated, the complainant then and there grant- 
ed, and that as a means of extending the time of payment of the 
loan, and as évidence of the indebtedness, and in substitution and re- 
newal of the aforesaid indebtedness of the Bear Valley Land & Water 
Company to the complainant, secured as aforesaid by the two deeds 
of trust mentioned, the Bear Valley Irrigation Company on the i8th 
day of October, 1892, made and delivered to the complainant its cer- 
tain promissory notes in writing, 300 in number, each being of the 
dénomination of $1,000, aggregating $300,000, each of which notes 
was dated November i, 1892, and to each of which were attached six 
semiannual interest coupons, of the dénomination of $40 each, the 
form of each of which is set eut in the bill ; that for the purpose of 
seCuring thè payment of the principal sum and interest thereon as 
required by the terms of the promissory notes and interest coupons, 
and as â means of extending the security for the payment of said 
indebtedness as provided by the aforesaid deeds of trust of March i, 
1890, and October i, 1890, the Bear Valley Irrigation Company did, 
on said i8th day of October, 1892, exécute and deliver to the com- 
plainant a certain deed, bearing that date, duly acknowledged and 
certifîed so as to entitle it to be recorded, and which was duly re- 
corded on the same day in the office of the recorder of the county in 
which the property is situated, which said deed is set out at large in, 
the bill, and is the deed of trust sought to be foreclbsed herein, and 
covers the property in question. The, bill allèges that no part of the 
principal of aiiy of the promissory notes secured by the last-men- 
tioned deed of tryst has been paid, sund that ohly $12,000 of in- 
terest has been paid, and tjiére are appropriate allégations in respect 
to the ownership by the cpniplainant of ail the notes and interest cou- 
pons, except phe dèsignated note and the interest coupons attached 
thereto, and showing that there has been such default in the matter 
of such payments as entitles the complainant to bring its bill for the 
foreclosure of thç trust deed in suit. Thè bill further allèges that on 
the sth day of Màrch, 1894," the défendants A. P. Maginnis and J. A. 
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Graves, by an order duly made and entered in this court in a suit 
wherein James Gilbert Poster was complainant and the Bear Valley 
Irrigation Company was défendant, were appointed receivers of ail 
of its property, except such as was exempt from exécution under the 
statutes relating to exemptions, and were vested with ail the rights 
and powers of receivers in chancery, upon their filing with the clerk 
of the court proper bonds to be approved by the court, which they 
did file on the 6th day of March, 1894, and which the court duly ap- 
proved; that on the 7th day of Mardi, 1894, the Bear Valley Irriga- 
tion Company made and delivered to Maginnis and Graves, as such 
receivers, a deed of assignment, properly executed by its président 
and secretary, thereunto duly authorized by resolution of its board 
of directors, which deed of assignment granted and set over to the 
receivers ail of the property of the Bear Valley Irrigation Company, 
including ail the property described in the aforesaid deed of trust of 
date October 18, 1892, upon the making and delivery of which deed 
of assignment the said receivers immediately took possession of the 
property so conveyed and set over, and at the time of the commence- 
ment of this suit were still in possession thereof by virtue of their 
appointment and of the said deed of assignment ; that under and by 
virtue of the authority of this court granted in the said suit of Foster 
V. Irrigation Co., and for the purpose of raising money to pay taxes 
and such other sums as it should be necessary to pay for the protec- 
tion, préservation, and maintenance of the property, and the expense 
incurred by the receivers in the exécution of their trust, said receiv- 
ers issued and sold various receivers' certificates, set out at large in 
the bill herein, which certificates, under the order of the court author- 
izing their issue, were made to bear interest at the rate of 7 pCr cent, 
per annum from the date of their issuance, and which, when sold or 
negotiated to provide the needed moneys, were decreed by the court 
to be, and were thereby made, a lien upon ail of the property of the 
Bear Valley Irrigation Company prior to ail other liens or charges, 
except taxes lawfully levied and assessed and the operating expenses 
of the receivership ; that in the order for the issuance of such certifi- 
cates it was decreed by the court authorizing their issuance that ail 
such certificates should be upon an equality, and that none should 
hâve priority over any other by reason of being prior in point of time, 
either in the issue or disposition of the same. The bill then sets out 
at large each and every of the receivers' certificates so issued, to- 
gether with their sale and disposition, each and ail of which, it is 
shown by the bill, passed, for value, into the hands of the complainant 
herein prior to the institution of this suit, and constitute the receivers' 
certificates souglit to be foreclosed herein, along with the aforesaid 
deed of trust of date October 18, 1892. 

The amended answer of the défendant Bear Valley Land & Water 
Company allèges that the purposes for which it was incorporated are 
"to acquire by appropriation, purchase, condemnation, or otherwise 
the ownership of water, water rights, and water privilèges in the 
county of San Bernàrdino, state of California, and to hold, use, sell, 
or lease the same, or any part thereof, for domestic, irrigating, manu- 
facturing, and other bénéficiai uses; also to acquire, by purchase. 
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condemnatîon, or otherwise, the ownership of rights bf way over 
land in said ço.Unty, so far as the sàme be necessary for the construc- 
tion, mairitenaiice, and use of darris, réservoirs, canals, ditches, pipes, 
flumes, conduits, and aqueducts necessary to collect, store, convey, 
and distributç water for each and ail of the aforesaid uses, and to pur- 
chase, own, hold, and construct and maintain and use, such structures 
and waterwûrks, and sell or lease the same or any part thereof; also 
to purchase, Owii, hold, improve, cultivate, and irrigate real property, 
and sell or lease the sàme or any part thereof; also to purchase, own, 
hold, construct, operate, and maintain sawmills and other mechanical 
structures, iiropelled by water power, of in whole or in part by steam, 
necessary for the manufacture of lumber, shingles, shakes, laths, 
moldings, plàned lumber, doors, window sashes, boxes, staves, and 
barrels, and to sell or lease such sawmills and mechanical structures, 
and to let for hire motive power furnished by water or steam or both ; 
also to purchase timber, lumber, shingles, shakes, laths, moldings, 
doors, window sashes and frames, boxes, staves, and barrels, and to 
sell the sàme; also tb buy, bwn, hold', graze, breed, and improve 
horses, stallions, mares, mules, jacks^ jennies, cows, bulls, oxen, and 
Other domestic animais and sell the same ; and also to do every act 
and thing necessary and requisite to carry on successfuUy any or ail 
of the foregoing objects in ail their branches ;" and that at no time 
were the corpôrate powers ôf the Bear Valley Land, & Water Com- 
pàriy other than those set forth in its original articles of incorpora- 
tion; that oh the ist day of March, 189b, and on the ist day of Octo- 
ber, 1890, it was.the owner and in the possession of ail the property 
described in the trust deeds of those dates mentioned in the complain- 
ant's bill, ail of which was at those dates, and has since continued to 
be, necessary to the défendant Bear; Valley Land & Water Company, 
to enable it to perform its public dùties, ks set forth in its articles of 
incorporation; that on the 30th day of December, 1890, the défend- 
ant Bear Valley Land & Water Company was, and for a long time 
prior thereto had been, actually engaged in the business of appropri- 
ating, storing, and otherwise acquiring water and water rights, and 
leasing, selling, and distributing water to the inhabitants of San 
Bernardino coûnty for domestic, irrigating, manufacturing, and other 
bénéficiai uses; that on the day last mentioned the défendant Bear 
Valley Land & Water Company was the owner and in the possession, 
and entitied to the possession, of ail the lands, waters, water rights, 
rights of way, canals, pipe lines, franchises, and other property de- 
scribed in the two trust deeds of March i, 1890, and October i, 1890, 
respectively, together with certain other property described in the 
amended answer, which property is still owned by the défendant Bear 
Valley Land & Water Company, and to the possession of which it 
is still entitied. By its amended answer the Bear Valley Land & 
Water Company dénies that at the time of the conveyance'to Magin- 
nis and Graves, as receivers, the Bear Valley Irrigation Company 
was the owner of any of the property described in the trust deeds of 
date March l, 1890, and October i, 1890, and allèges that in under- 
taking to dispose of its property it acted without authority of law ; 
that the exécution by it of the deeds of trust mentioned, "and the 
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attempted aliénation of its water rights and other property necessary 
to the full and faithful performance of the duties of said corporation 
to the public, from whom it had received a franchise as a corporation 
for the sale, rental, and distribution of the water to the pubHc, in the 
manner attempted and set forth in said deeds of trust, and each of 
them, was ultra vires, and that the said deeds of trust were and are, 
and each of them was and is, void and of no force and efïect whatever, 
and conferred no rights whatever upon the grantee therein named" ; 
dénies that the trust deed of October i8, 1892, sought to be fore- 
closed by the complainant, was executed by the Bear Valley Irriga- 
tion Company as a means of extending the security for the payment 
of the indebtedness as provided by the deeds of trust of March i and 
October i, 1890, but sets up releases by the complainant Savings & 
Trust Company showing upon their face the satisfaction and dis- 
charge of the liens created by those trust deeds ; the amended answer 
dénies that on the 30th day of December, 1890, or at any other time, 
the Bear Valley Land & Water Company conveyed to the Bear 
Valley Irrigation Company, by deed of grant, bargain, and sale or 
otherwise, ail or any of its corporate property, and allèges that on the 
date last named it was, and ever since its incorporation has been, 
"a quasi-public corporation, charged with the exécution of a public 
trust, and that by reason thereof this défendant had not the power 
on said last-named day, or at any time, or at ail, to convey ail its 
corporate property, or any portion thereof, which was necessary 
to enable it to perform its said obligations to the public, and to per- 
form and sustain the duties of the trust incident to its character as a 
quasi public corporation, conferred upon it by the state by virtue of 
its franchise as such corporation; and this défendant further avers 
that any attempt by it to so convey such property was and is ultra 
vires and void, and Could and did vest no title or interest, and could 
and did confer no right whatever, upon any grantee or other person 
or corporation." The amended answer under considération also avers 
that the complainant, Savings & Trust Company, was, at the time 
of the exécution of each of the deeds of trust mentioned, "a private 
banking, mercantile, and commercial corporation, subject to no 
public duties, and without a franchise for the performance of any 
public duties, and without a franchise for the sale, rental, and dis- 
tribution of water in the state of California or elsewhere, and having 
its principal place of business, and operating and conducting its 
business, in the state of Ohio, and not elsewhere." The amended 
answer of the Bear Valley Land & Water Company also allèges that 
it was not a party nor privy to the action of Poster v. Irrigation Co., 
in which suit were issued the receivers' certificates mentioned in the 
complainant's bill ; that on the 27th day of August, 1894, a final de- 
cree was entered in that suit, by the consent of both parties thereto, 
under which decree the receivers, Maginnis and Graves, sold, at pub- 
lic auction, ail the right, title, and interest of the Bear Valley Irriga- 
tion Company in and to the property in that decree and in the com- 
plainant's bill herein described, on October 8, 1894, to one Arthur 
Young, who was the highest and best bidder, for the sum of $380,000, 
subject to confirmation of the court, and also subject to the varions 
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liens and obligations in the decree set forth ; tliat the said sale was 
confirtried, aria, no rédemption having occurred, a deed was executed 
by the recèivefs to Young, conveying to him al) the interest of the 
Bear Valley Irrigation Company in the property; that the proceeds 
of the sale were applied to the satisfaction of the judgment in favor 
of Poster, and, after fully accounting to the court, the receivers were 
finally dischargéd, and their trust terminated, on September 27, 1895. 

Substantially the same matters are set up in the cross bill, together 
with the fâct that the défendant E. JH. Spoor is, and ever since the 
2Sth day of September, 1895, has been, the duly appointed, qualified, 
and acting xeceiver of ail the property described in the original and 
amended bill of complaint of the Savings & Trust Company, and still 
is in possession thereof as such receiver; and the prayer of the cross 
bill is, among other things, that ail of the property in question may 
be decreed to be the property of the cross complainant, and not sub- 
ject to the lien of the trust deed of October 18, 1892, made to the 
complainant, nor to the lien of any of the aforesaid receivers' certifi- 
cates, and that the return of ail of the said property by the receiver to 
the cross complainant may be decreed. 

Applying the ordinary rules of construction to thèse pleadings, 
thèse facts must, for the purposes of the exceptions and demurrers, 
be taken as true: (i) That the défendant Bear Valley Land & 
Water Company, to secure the repayment of borrowed money, with 
interest, executed to the complainant the two trust deeds of March 
I and October' l, 1890. (2) That thereafter, to wit, on the 30th day 
of December, 1890, it executed to the Bear Valley Irrigation Com- 
pany, in pursuance of an agreement of sale and purchase theretofore 
entered into by and between the two corporations, a deed of grant, 
bargain, and sale of ail of its property, including that covered by the 
aforesaid deeds of trust of March i and October i, 1890, subject to 
ail of the obligations of the Bear Valley Land & Water Company, of 
every character, and conditioned that the Bear Valley Irrigation 
Company should pay ail of the debts and obligations, and carry out 
and assume ail of the contracts, of the Bear Valley Land & Water 
Company. (3) That thereafter the Bear Valley Irrigation Company 
applied to the creditor of the Bear Valley Land & Water Company 
holding its trust deeds of March i and October i, 1890, for an ex- 
tension of time within which to pay the money due it by the Bear 
Valley Land & Water Company, which extension was granted, and 
resulted in the exécution of the promissory notes of the Bear Valley 
Irrigation Company to the Savings & Trust Company, together with 
interest coupons arinexed thereto, and secured by the trust deed of 
November 18, 1892, covering ail of the property that had been trans- 
ferred by the Bear Valley Land & Water Company to the Bear Valley 
Irrigation Cortipany on the 30th day of December, 1890, under and 
pursuant to the deed of graiit, bargain, and sale on that day executed 
as above stâted, together with such other property as the Bear 
Valley Irrigation Company had subseqùently acquired, which obliga- 
tions, so executed by the Bear Valley Irrigation Company to the 
Savings & Trust Company, were in substitution and renewal of the 
aforesaid indebtedness of the Bear Valley Land & Water Company 
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to the complainant, secured by the trust deeds of March i and Octo- 
ber I, 1890, atter which the Bear Valley Land & Water Company re- 
ceived from the Savings & Trust Company acknowledgments of the 
satisfaction and cancellation of its former indebtedness to it. (4) 
That the Bear Valley Irrigation Company, in pursuance of the agree- 
ment of sale and purchase culminating in the exécution of the bargain 
and sale deed of December 30, 1890, assumed ail of the obligations of 
the Bear Valley Land & Water Company, and, so far as appears, has 
never denied them. 

Both the amended answer and the cross complaint of the Bear 
Valley Land & Water Company do deny that the deed of December 
30, 1890, conveyed any of its property to the Bear Valley Irrigation 
Company, and further assert the invalidity of the trust deeds, in that 
each and ail of those instruments were beyond the power of the Land 
& Water Company to make ; but the fact of their exécution is not 
denied, nor is there any déniai of the alleged agreement under and 
in pursuance of which the deed of December 30, 1890, was executed. 
The questions raised by the Land & Water Company are, therefore, 
in my opinion, questions of law, and not of fact. 

Assuming that the Land & Water Company had not the power to 
mortgage its property to the Sayings & Trust Company, and that the 
latter company had not the authority, under its charter, to take such 
deeds of trust, ought the borrower be heard to say so, while holding 
onto the money it got in considération of the mortgages? I think 
not. Thomas v. Railroad Co., loi U. S. 85, 86, 25 L. Ed. 950; 
Reynolds v. Bank, 112 U. S. 405, 413, 5 Sup. Ct. 213, 28 L. Ed. 733 ; 
Bank v. Matthews, 98 U. S. 621, 628, 25 L. Ed. 188; Bank v. Whit- 
ney, 103 U. S. 99, 26 L. Ed. 443 ; Swope v. Leffingwell, 105 U. S. 3, 
26 L. Ed. 939. And assuming that the Land & Water Company also 
acted ultra vires in executing to the Irrigation Company the deed 
of December 30, 1890, under and in pursuance of which, it appears 
from the pleadings, it transferred to the grantee named in the deed 
the possession of ail of the property it now seeks to recover, and in 
reliance upon which transfer, and upon which deed, and upon. the 
agreement in pursuance of which the deed was executed, the Irriga- 
tion Company assumed ail of the debts and obHgations of the Land 
& Water Company, and has discharged them in part and repudiated 
none, so far as appears, ought the Land & Water Company to be 
heard to assert such excess of power, and to recover the property 
it undertook to convey and delivered over, the considération for 
which it received and does not offer to return? It seems to me to 
be very clear that this question should also be answered in the néga- 
tive. 

Property delivered under a void deed or contract may be recov- 
ered, or compensation therefor enforced, where, in order to maintain 
such recovery, it is not necessary to hâve recourse to the contract, 
and "is permitted only because of the désire of courts to do justice, 
as far as possible, to the party who has made payment or delivered 
property under a void agreement, and which in justice he ought to 
recover." Pullman's Palace-Car Co. v. Central Transp. Co., 171 
U. S. 138, 151, 18 Sup. Ct. 808, 813, 43 L. Ed. 108, 114, and cases 
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there cited. But where property is delivered, and the considération 
therefor paid, uhder âtid in pursuance of a void contract ; where, in 
otlier words, the aigfeément is ho longer executory, but has been exe- 
cùtèd,-^he courts leave the parties precisely where they hâve placed 
themselves. 

The gênerai rule, îii equity as at law, is, as said by the suprême 
court iii St. Louis, V, & T, H. R. Co. v. Terre Haute & I. R. Co., 145 
U. S. 393, 407, 12 Sup. Ct. 953, 957, 36 L. Ed. 748, 754 : 

"In pari delicto potlor est condltio defendentis; andtherefore neither 
party to an illégal contract will be aided by the court, whether to enforce 
it or to set It aslde. If the contract Is Illégal, aiBrmatlve relief wlU not be 
graûted, at law or In equity, unless the contract remains eXécntory, or unless 
the parties are cônslderad not in equal ,f ault, as where ihe law violated 
is interideà for the coerclon of the one party and the protection of the other, or 
whére there has been f ràjld or oppression on the part of thè défendant. 
Thomas v. City of Rlchilibnd, 12 Wall. 349, 355, 20 L. Ed. 453; Spring Co. v. 
Knowlton, 103 U. S. 49, 26 L. Ed. 347; Story, Eq. Jur. § 298. While an 
unlawful contract, th,e parties to whlch are in pari delicto, romains executory, 
Its invaïidity Is a défense lu a court of law, and a court of equity will 
order its eanceilation ohly as an équitable mode oï ma,kihg that défense 
effectuai, and when necessary for that purppse. Adams, Eq. 175. Conse- 
quently it is well settled, at the présent day, that a court of equity will 
not pntertaip jurisdiçtlon to order an instrument to be delivered up and 
cancefpd upon the ground of illegallty appearing on its face, and when, 
therefôrè, there is no danger that the lapse of time may deprlve the party 
to be' chargea upon it cff his means of défense. Story, Eq. Jur. § 700a, and 
cases clted; Simpson v. Howden, 3 Mylne & C. 97; Ayerst v, Jenkins, It. R. 
10 Eq, 275, 282. When the parties are in pari delicto, and the contract has 
been, ;fuHy' executed on the part of the plaintifC, by the conveyance of prop- 
erty or ty the payment of money, and bas not been repudlated by the de- 
fendant, it Is now equally well settled that neither a cotu-t of law nor a 
court of equity wlU assist the plaintiff to recover bacfe the property con- 
veyed or money paid undér the contract.: Thomas v. City of Rlchmond, 
above cited; Ayerst y. Jenkins, L. R. 16 Eq. 275, 284." , ; 

Upon this ground thé exceptions to the amended answér of the 
Bear Valley Land & Watér Company and the demurrers to its cross 
complaint must be sustained, without regard to other questions 
argued by counsel. > , 

The answers of the défendants Rediands, lyUgonia & Crafton 
Water Company, West Rediands Wâter Company, Crafton Water 
Company, East Rediands Water Company, and others set up, among 
other things, certain rights growing out of certaiti Certifîcates called 
"Class A" certifîcates, and certain "Deeded Water Agreemerits," 
executed by the défendant Bear Valley Land & Water Company 
prior to thé exécution of its deed to thé défendant Bear Valley Irriga- 
tion Coimpany, which two clàsSês of obligations, it is conceded on the 
part of the complainant, ktand upon stibstantially the same grounds. 
The form of the certifîcates virill be found set out in the case of 
Foster V. Irrigation Co. (decided by this court Feb. u, 1895) 65 Fed. 
836, B39. The validity of such contracts is, so far as this court is 
concernéd, settled by the récent décision of the circuit court ôf ap- 
peals for this circuit in the case of Flume Co. v. Souther, 32 C. C. A. 
548, '90 Fed. 164, and 44 C. C. A. 143, 104 Fed. 706. 

It is insisted upon the part of the complainant that, even if the 
"Class A" certifîcates and concurrent contracts are valid, they côn- 
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stîtute only the personal obligations of the Bear Valley Land & Water 
Company, and created no lien or charge upon the property sought 
to be sùbjected to a decree of foreclosure in this suit. Whether or 
not the certificates and water agreements, which the answers allège 
were executed long prior to the complainant's mortgage, constitute 
a lien or charge upon the mortgaged property or any portion thereof, 
and, if so, whether it is continuing in its nature, can best be deter- 
mined after the proof is taken and the cause is submitted upon the 
merits. The exceptions to the answers of the défendants last named 
must therefore be overruled, as must, for the same reason, the excep- 
tions to the answers of the défendants Munscupiabe Land & Water 
Company, Savings Bank of Southern California, P. M. Hitchcock, 
Seth Marshall, Arrowhead Lemon Company, Geo. M. Hord, John W. 
Roberts, T. J. Wilson, North San Bernardino School District, E. A. 
Phillips, S. W. Little, Highland Orange & Improvement Company, 
W. H. Avery, W. J. Blair, Redlands Heights Water Company, L. 
Skellie, Edwin Schultz, J. A. Preston, W. A. Errington, George H. 
Crafts, M. A. Peters, Tames J. Searle, J. P. M. Phillips, E. J. Roberts, 
Maud K. Garstin, J. B. Brewer, Mrs. E. P. R. Crafts, A. W. Hatch, 
J. H. Sternbergh, E. E. Raught, T. P. Christian, John Killifer, Mary 
French, Albert S. Burney, W. S. Hosking, Alice G. Williams, A. P. 
Kitching, and George E. Harpham, the answers of whom set up 
rights growing out of such Class A certificates, or similar certificates 
of the Bear Valley Land & Water Company called "Class B" certifi- 
cates, with concurrent contracts, copies of which are annexed to, 
and made part of, some pf thèse answers ; and also the exceptions to 
the answers of Redlands Water Company, J. G. North, George 
McMahill, L. E. Atwater, and others, which set up contracts executed 
or assumed by the mortgagor prior to the complainant's mortgage, 
and which seem to be substantially similar in légal efïect to the cer- 
tificates. It is undoubtedly well settled that claims adverse to the 
mortgagor cannot be litigated and determined in a foreclosure pro- 
ceeding. Dial v. Reynolds, 96 U. S. 340, 24 L. Ed. 644; Peters v. 
Bowman; 98 U. S. 56, 25 L. Ed. 91 ; Farmers' Loan & Trust Co. v. 
San Diego Street-Car Co. (C. C.) 40 Fed. 105, iio; California Safe 
Deposit & Trust Co. v. Cheney Electric Light, Téléphone & Power 
Co. (D. C.) 56 Fed. 257; McComb v. Spangler, 71 Cal. 423, 12 Pac. 
347 ; Cody v. Bean, 93 Cal. 578, 29 Pac. 223. But the rights asserted 
under thèse contracts, and under the Class A and Class B certificates, 
and their concurrent contracts, are not adverse to the title of the 
complainant's mortgagor, but under and by virtue of it. The true 
character and extent of those rights, and whether or not they are, as 
alleged in the complainant's amended bill, subject to the complain- 
ant's mortgage, or, as alleged in the answers, superior to it, can, as 
has already been said, be best determined after the proofs are taken 
and the cause is submitted upon the merits. 

The answer of the défendant J. D. Hooker discloses no lien or 
charge upon the mortgaged property. Although it shows that he is 
a holder of stock of the défendant Bear Valley Land & Water Com- 
pany, he is not in a position to question the deeds of that company 
in the absence of averments showing that the corporation itself has 
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fajied, after a proper application to ît, to bring suit to set the same 
aside. " Hawes v. Oakland, 104 XJ. S. 450, 26 L. Ed. 827; Huntington 
V. Pâlnier, 104 U. S. 482, 26 L. Ed. 833; Taylor v. Holmes, 127 
U. S. 485, 8 Sup. Ct. 1192, 32 L. Ed. 179; Porter v. Sabin, 149 U. S. 
473. 13 Sup. Ct. 1008, 37 L. Ed. 815; Holton v. Wallace (Ç. C.) 66 
Fed. 409. The exceptions to his answer must therefore be sustained. 

The exceptions to the answers of the défendants Perris Irrigation 
District and Alessandro Irrigation . District must, I think, be sus- 
tained on the ground that the contracts and certificates tberein set up 
as a basis of the alleged rights of those défendants are alleged tç> be 
null and void, and their annulment sought by cross bills afterwârris 
filed by the same défendants by leave of the court. : A party is i.^t 
permitted to assume inconsistent positions in the same litigation. 
Davis V. Wakelee, 156 U, S. 680, 15 Sup. Ct. 555, 39 L. Ed. 578. 

The alleged priority of the lien of the receivers' certificates set up 
in the complainant's amended bill, and the foreclosure oi which is 
thereby sought, over the rights set up in the answers of the défend- 
ants Àdôlph Unger and R. E. Houghton, is put in issue by those an- 
swers, as Well as the validity of the certificates themselves. The 
exceptions thereto must therefore be overruled. Having, according 
to their answers, a spécifie interest in a portion of the property cov- 
ered by the complainant's mortgage, they are in a position to contest 
in ail legitimate ways the validity and extent of the superior liens 
which the complainant asserts thereon. Stout v. Lye, 103 tJ. S- 70, 
26L. Ed. 428. 

The iiling, by leave of the court, of cross bills by the. défendants 
I. L. Lyon and of Harriet H. Crafts, as the successor in interest 
of the défendant H., G. Crafts, renders it unimportant to détermine 
whether the rights set up in the answers of those parties could be 
protected, in the absence of cross bills, under the décision of the su- 
prême court in the case of McPherson v. Gox, 96 U. S. 420, 24 L. Ed. 
746. 

For the reasons above indicated, orders will be entered (i) sustain- 
ing the exceptions to the amended answer of the Bear Valley Eand 
& Water Company and the demurrers to its cross bill ; (2) sustaining 
the exceptions to the answers of the défendants J. D. Hooker, Perris 
Irrigation District, and Alessandro Irrigation District ; (3) overrul- 
ing the exceptions to the answers of the défendants Redlands, Lugo- 
nia & Crafton Water Company, West Redlands Water Company, 
Crafton Water Company, Ëast Redlands Water Company and others, 
Muscupiabe Xand & Water Company, Savings Bank of Southern 
California, P. M. Hitchcock, Seth Marshall, Arrowhead Lemon Com- 
pany, Gebi M. Hord, John W. Roberts, T. J. Wilson, North San 
Bernardino School District, E. A. Phillips, S. W. Little, Highland 
Orange & Improvement Company, W. H. Avery, W. J. Blair, Red- 
lands Heights Water Company, L,. SkelHe, Edwin Schultz, J. A. Pres- 
ton, W. A. Errington, George H. Crafts, M. A. feters, James J. 
Searle, J. P. M. Phillips, E. J. Roberts, Maud K. Garstin, J. B. 
Brewer, Mrs. E. P. R. Crafts, A. W, Hatch, J. H. Sternbergh, E. E. 
Raught, T. P. Christian, John Killifer, Mary French, Albert S. Bur- 
ney, W. S. Hosking, Alice G. Williams, A. P. Kitching, George E. 
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Harpham, Redlands Water Company, J. G. North, George McMahill, 
L. E. Atwater and others, I. L. Lyon, H. G. Crafts, Adolph Unger, 
and R. E. Houghton. 



McINTOSH V. CITY OP PITTSBURG. 

(Olrcult Ctourt, W. D. Pennsylvanla. December 19, 1901.) 

No. 16. 

1. Municipal Cobpobations— Impbovbmbnt Ordinancb— Nonkesident Pkop- 
bhty ownkrs. 

Property withln the limits of a clty, owned by a nonresident, may be 
dealt wlth by the clty as though It belonged to a résident, and the owner 
is bound to take notice of an ordiaanee affecting sueh property, when It 
bas been duly promulgated as required by law, whether state or munic- 
ipal. 

9. JUDGMENTS— PeRSONS CONCLUDBD— REPRESENTATION BY MeMBERS OP SaMK 

Class. 

A judgment of a state court sustalnlng the valldity of a municipal ordi- 
nance for the wldening of a street, rendered on an appeal taken from 
Buch ordinance by property owners afEeeted, as permitted by a statute 
under which the décision oi. the court on such appeal is final, Is con- 
cluslve not only on the parties, but also on ail other property owners 
Bimllarly affected, aiïd who mlght hâve become parties, and is a bar to 
a suit subsequently brought In a fédéral court by one of such property 
owners, who is a citizen of another state, to hâve the ordinance declared 
Invalld. 

In Equity. On bill and plea. 

Willis F. McCook and Dalzell, Scott & Gordon, for complainant. 
Clarence Burleigh, J. H. Beal, and Johns McCleave, for respond- 
ent. 

BUFFINGTON, District Judge. This is a bill in equity, filed 
by Mary S. Mcintosh, trustée, a citizen and résident of lowa and 
a property ôwner on Diamond Street, in the city of Pittsburg, 
against said city, praying: First, that the city be enjoined from 
entering upon her premises and appropriating the same for a streét ; 
second, that an ordinance of said city, approved January 14, 1899, 
be decreed to be null and void, because it was not petitioned for 
by a majority in interest and number of property owners abutting 
on the line of the proposed improvement To the bill a plea is filed, 
setting forth: That such ordinance was passed, and thereafter 
approved, pursuant to authority vested by an act of the législature 
of Pennsylvanla of May 16, 1891 (Laws 1891, No. 59), section 10 of 
which is as follows : 

"The majority in interest and numbers required for pétition to councils 
ehall be flxed as of the date of the présentation of said pétition. After the 
passage or approval of any ordinance for the opening, widening, straighten- 
ing, extending, grading, paving, macadamizing or otherwise Improving any 
Street or alley, notice shall, withln ten days thereafter, be given by hand- 
blUs posted in consplcuous places along the line of the proposed improve- 
ment which notice shall state the fact of the passage or approval of the 
ordinance, the date of the passage or approval, that the pétition for the 
improvement was signed by a majority In interest and number of owners 
of property abutting on the line of the proposed improvement, and that any 
112 F.-^5 
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person Intàrêstêd srid deiiying the fact tbat sald petitl&n was so signed may 
appeaï to àny »oui$:Qf comœon pleas of tie proper county wlthip slxty days 
from the passage or approval of sald ordinance, and a^iy person Integrested 
may, wlthin slxty days from the passage or approvalof sàld ordinance, 
présent a pelltion to àny comi; of common pleas of the proper county settlng 
f orth the facts, whereupon the sald court shall Inquire and détermine whether 
sald improvement T^àfl pétltlôûed for by the requisite majority, and if said 
court shall ,fliJ,d t^at It was not so petltioned (or shall quash said ordinance, 
but if salâ'Côiirt'yhalI flnd that It wàs so petitlôned for It shall approve the 
ordinance. M no appeal shall be takçn asaforesaid, or If the court on appeal 
shall approve the ordinance, the municipal corporation may proceed with 
the impriOTçnient, and thereafter ail parties interested shall be estopped from 
denylng the fact that sald pétition was signed by the requisite majori1;y of 
property owniers, as required by thls act. AU assessments for beneflts to 
pay damagesiiCOSts or expenses shall bear Interest at the expiration of thirty 
days aft^they shall hâve been finaJly aseertained and flxed, apd shall be 
payable to the treasurer or.other proper offlçer of the mpnicipallty." 

—That within lo days after passage of the ordinance the required 
notice by handbills was given, and on March 14, 1899, sùndry prop- 
erty owners, other than complainant, appealed by pétition to the 
court of common pleas of Allegheny county, and denied the péti- 
tion for the passage of the ordinance was signed by a majority in 
interest and number of çjwners of property abutting on the line of 
the proposed improvement. That after answer filed and hearing, 
said court made the foUowing decree: 

"And nt»W, S'eptember 30, 1899, afier hearing arguments of counsel on the 
exceptions to the master's report, and after considération thereof, the ex- 
ceptions to report as above stated are sustalned, and it is further adjudged, 
ordered, and decreed that a majority In Interest and number of the owners 
of property abutting on .the line of the proposed improvement, the widen- 
Ing of Dîamond street, petltioned the City cotjncil for the same, and the 
ordinance passed by conncils the 9th of January, 1899, and approved by the 
mayor the 14th of January, 1899, la hereby approved." 

^That on October 3, 1899, certain of the petitioners appealed from 
said decree to, the suprême court of Pennsylvania, which court, on 
May 21, 1900, quashed said appeal in an opinion reported in 196 
Pa.,258, 46 Atl. 429. AU of which is pleaded in bar of the bill, and 
judgment is prayed wliether any further answer is required, and 
dismissal of the bill is asked. 

.. After due considération, we are of opipion the plea is good, and 
the bill should be dismissed. It is settled that the législature may 
delegate to municipal corporations the power to make, with ap- 
propriate sanction, ordinances, and, when duly enacted, such ordi- 
nances hâve the force of laws passed by the législature of the state ; 
that ordinarily every one whose property is affected by a municipal 
ordinance is boûnd to take notice of it if duly promulgated; that 
form or manner of notice may be prescribed by the législative de- 
partment, whether state or municipal, and persopal notice is not 
essential; that a member of a municipal corporation is presumed 
to be awaré' of its by-law; àhd property within the limits of a city 
belonging to a nonresident may be dealt with as though it be- 
longéd to a résident. City of Knoxville v. King, 7 L,ea, 445; i Dill. 
Mun. Corp. p. 308, and cases cited; Hellen v. Noe, 25 N. C. 493; 
Inhabitants of Palmyra v. Morton, 25 Mo. 596. An examination of 
the opinion of the suprême court citèd in the plea shows that that 
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court held that no appeal lay from the decree of the common pleas. 
It was there said: 

"The jurisdlction of the coiirt below was purely statutory. The législa- 
ture might hâve conferred on counclls the right to widen the street without 
being flrst petitlôned to do so by a majorlty In Interest and number of prop- 
erty owners. It might hâve stopped just there. But it went further, and 
not only made the pétition a condition précèdent, but gave a right of appeal 
to the common pleas within slxty days by any one interested. The statute, 
however, gave no further remedy to the diseontented property owner. The 
purpose, doubtless, was to prevent the delay incident to prolonged litlgation 
over a public improvement which toùched on the property rights of individu- 
als. Judicial observation has taught us that of which the législature was 
not ignorant, — that of ail contentions which promote belligerency and bit- 
terness, with thelr conséquent pertinaclty of purpose, those which arise 
from the exercise of the right of eminent domain are the most fréquent and 
consplcuous." 

We hâve, therefore, a finding of fact by a court of compétent ju- 
risdiction that a majority in interest and number of owners of prop- 
erty abutting petitioned for the ordinance, and we hâve a decree 
by the highest court of the state in which the question could be 
reviewed approving the ordinance, Such ordinance accordingly 
stands as the judicially a ertained municipal law of the city of 
Pittsburg. Knowledge of the passage of this ordinance, as we hâve 
seen, must be imputed to the complainant. She takes no step either 
to appeal herself or to intervene in the pétition of other property 
owners. But other abutting property owners, whose interests are 
identical with hers, begin proceedings to hâve this ordinance de- 
clared illégal. Without intervention on her part this case went to 
final hearing, and the validity of the ordinance was judicially de- 
creed by the tribunal empowered to pass thereon. Upon what 
principle can she now attack such decree in a collatéral proceeding? 
It is clear that the interests of the présent complainant and that 
of the appellants in the common pleas case were identical. It was 
one common to both as members of a class. Where such common 
interest exists, one or more of a class may litigate such interest 
without making ail class members parties. Story on Equity Plead- 
ings, cited in Smith v. Swormstedt, i6 How. 302, 14 t,. Ed. 942. 
Such facts constitute an exception to the gênerai rule in courts of 
equity that ail persons in interest mUst be parties to a bill; and 
where bona fide bills are filed and litigated by représentatives of a 
class, and the subject-matter of the suit is common to ail, the de- 
cree binds the e; tire class as fully as if ail were before the court. 
Smith V. Swormstedt, supra. This well-settled principle of equity 
procédure has been appHed in municipal litigation. A judgment 
against a municipality or its legaJ représentatives in a matter of gên- 
erai interest to ail its inhabitants — for example, respecting the levy 
and collection of a tax — is conclusive not only upon the municipal 
défendant, but upon ail its inhabitants, though not made parties. 
Such inhabitant cannot collaterally attack such judgment, or reliti- 
gate the subject-matter. Sauls v. Freeman, 24 Fia. 222, 4 South. 
525, 12 Am. St. Rep. 190; Clark v. Wolf, 29 lowa, 197; Gaskill 
v. Dudley, 6 Metc. (Mass.) 546, 39 Am. Dec. 750; Terry v. Town 
of Waterbury, 3^ Conn. 526; Cromwell v. County of Sac, 94 U. S. 
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351, 24 t. Éd. 195; Lyman v. Faris, 53 lowa, 498, 5 N. W. 621; 
Ashton V. City of Rochester, 133 N. Y. 193, 30 N. E. 965, 31 N. 
E. 334, 28 Am. St. Rep. 619. In thé 'case in the common pleas 
of Allegheny county the approval oï the ordinance in question was 
in issue. That such court had jurisdîction both of the subject- 
matter and of the parties litigant cannot be questioned. The de- 
cree of that court approved the ordinance, and judicially estab- 
lished the fact it was the duly-éstablished law of the city. Certain 
it is that t^is decree thus adjudging this ordinance valid is final 
and conclusive upon the parties to that suit. They could not again 
raise that issue/ and in a collatéral proceeding question the validity 
of such ordinance. But the binding efffect of the decree extended 
beyond the immédiate parties. The àuthorities cited are to the 
efïect that not only were the immédiate parties concluded thereby, 
but ail citizens of Pittsburg were bound, because they and their in- 
trrests wère: repfesented by the city, and ail property holders abut- 
ting on thé lîne of the street, because they and their common in- 
terests were represented by the appellants. "The judgment of a 
court of compétent jurisdiction will sometimes operate as an estop- 
pel and a former adjudication against persons who were not named 
in the proceeding, and whp were not parties to the record by name. 
It is enoUgh if they were represented in the action or proceeding 
which resulted in the judgment, or were entitled to be heard." See 
Ashton V. City of Rochester, supra, where certain property owners 
Were held concluded by a prior decree establishing the legality of 
the municipal improvement ordinance again sought to be contested, 
because, though not parties to the record, their rights were repre- 
sented by other fellow property owners, whose intèrests were iden- 
tical. "The légal and équitable rights and liabilities of ail being 
beforç the court by représentation, and especially where the sub- 
ject-matter of the suit is common to àll, there can be very little 
danger but that the interest of ail will be propérly protected and 
maintained." Smith v. Swôrmstedt, supra. To the same efïect 
was thé décision in Harmon v. Auditor of Public Accounts, 123 111. 
132, 13 N. E. 163, 5 Am. St. Rep. 506, wherein it was said : 

"The présent suit was brought by Harmon and others, also taxpayers and 
property owners of the town, as représentatives of the same ciass for whose 
benefit the Plnckney blll was flled. The éomplainants in this proceeding 
were represented by the complalnants in the former suit, and are therefore 
bound by the'; decree therein entered. The remedy In suits of the character 
hère Indîeated Is, In the Interest of a olass of Indlvlduals hàving common 
rights that ûeed protection,' "àiid In the pursuit of that remedy individuals 
hâve the rlght to represent thé class to which they bélông. The jurisdiction 
in some respects rests on the prineiples of a proceeding in rem." 

It Would seem, therefore, that the questions sought to be raised 
by this bili are, as against the présent complainant, settled by this 
decree of thé court of common pleas, unless the fact that she is a 
nonresident avails tO give her rights other than those possessed 
by a résident lot owner. We fail to see how that fact can in any 
way afïect the bînding and conclusive efïect of the decree already 
made adjudging the validity of this ordinance. Certain it is that as 
to résident owners of property of her class, who hâve not appealed, 
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the decree îs a finality. To a bill filed in the state court by such 
property owner or by the complainant a plea setting up this prior 
adjudication would be a sufficient answer. We are, however, of 
opinion the rights of a nonresident property owner stand on no 
higher plane than those of a résident. "The complainant can ask 
no greater relief in the courts of the United States than he could ob- 
tain were he to resort to the state courts. If, in the latter courts, 
equity would afïord no relief, neither will it in the former." Ewing 
V. City of St. Louis, 5 Wall. 418, 18 L. Ed. 657. What might hâve 
been the rights of this complainant had she filed a bill in this court 
in advance of the adjudication by the state court, or had she inter- 
vened in that proceeding and sought to remove the same, are ques- 
tions not now before us, and on them we express no opinion. She 
filed her bill subséquent to such decree. Being a nonresident, and 
the amount in controversy in excess of $2,000, this court has juris- 
diction of her bill ; but she is met, not by a challenge of the court's 
jurisdiction, but by a record showing her rights hâve already been 
settled by the decree of a court of compétent jurisdiction, and that, 
therefore, this court should not exercise its jurisdiction. Persons, 
whether résident or nonresident, may bave their rights concluded 
by a decree; and, where they hâve been once passed upon by a 
court of compétent jurisdiction, no other court, state or fédéral, will 
unsettle them by a collatéral attack. This is precisely what is sought 
to be hère donc. We are of opinion, however, that the plea setting 
forth a decree of the court of common pleas in which the validity 
of this ordinance was judicially established is a complète answer to 
the bill of the complainant. It would be a perversion of the rights 
of nonresidents and of the jurisdiction, and power of fédéral courts, 
if, under the claim of nonresidence, this property owner could again 
draw in question an issue which has, as against her, been already 
settled by the courts of the state. There is a time when litigation 
should close, and, the question hère involved having been passed 
on by the state court, the refusai of the fédéral to relitigate the 
issue is in accord with the spirit of that wholesome maxim, "Inter- 
est reipublicse ut sit finis litium." 
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(Carcult Court of Appeals, Sixth Circuit January 7, 1902.) 

No. 927. 

Injunction— Bond— Conditions— Breach. 

A Judgment clebtor, to obtain an injunction to restrain the collection of 
the judgment until he could recover a judgment in a pending suit against 
the créditer on a claim for unliquldated damages in excess of the judg- 
ment, as a set-off thereto, gave a bond conditioned, In the alternative, 
to pay the judgment or perform the decree in case the injunction should 
be dissolved, and pay such damages as might be sustained by the wrong- 
ful Buing out of the writ. The debtor recovered In such action less 
than the amount of the judgment, and the amount so recovered was set 
off. Until such set-ofC the injunction continued in force. The creditor 
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dld DOt Show any damage. Eeld>, that there was no breach of the condl- 
tiojife ôï taê boiïd: 
2. SORâirt^Titulï' DKKD^ScrBROOATlON— Liens— Priqritt. 

■ Wherç a borrower glvep to lils surety on the note to the Jender a trust 
deed to ^ndenjaif y such , s\irety agalnst loss, the lender is entitled to sub- 
rogation to thè rîghts of such surety under such deed, ahd to a lieu on 
the pfémiJsés cùûveyed thereby superior to that of a subséquent judg- 
' niêttt credltor. 
8. Mbrgbb— Dbhd and Mortôagb. 

Where a borrower exécutes a trust deed for his surety on the note to 
the lender, to Indemnify the surety agalnst loss, and aiterwards exé- 
cutes a deed absolute In form of the same premlses to such surety to 
' Becure hlm for golng on the grantor's bond, the lien of such trust deed 
Is not merged In the title conveyed by such subséquent deed. 

4. BAMB^SuBSEQDBNi? Debd^^Effect. 

Wh^f; a, dftbtor execpted a trust deed to Indemnify hls surety, and 
afterrà subséquent Jùdgment lien had attached to the land executed 
another' deed to the sàmé trustée to secure such surety In respect of sev- 
eral matters In whlch he had become stlrety, Includlng the one covered 
by the itrust deed, but maklng no mention of the trust deed, It was not 
,thereby;^xtingulshed. ; 

5. Propbbty of Subett— Exhaustino Pbincipal's Propbbtt. 

Where a debtpr and his wlfe :Ioin in a trust deed to secure the debt 
cbvering hip iand and also tracts belonging to his wlfe, a créditer having 
a sublie(}uent judgrnent lien on the husband's property cannot requlre 
that.the Wlfe's property be sold under the trust deed before the hus- 
band's jtroperty is exhausted to pay the debt secured by such deed. 

6. HoMESTEAD RiflHT— Waiver— Deed Absoldtb in Form. 

Whefè a htisband and wlfe join in a deed absolute in form to a surety 

of the hùsband to secure such surety agalnst loss, they do not thereby 

: walve tlielrrlght to clalm such premlses as a homestead, as agalnst one 

çlaimingaUen on such premlses as a judgrnent créditer of the husband. 

%•■ , COSTS— Abportionmbniv-Discektion. 

Where, in a proceeding to détermine the priorities of certain liens, the 
appellants were succèssful only in part, a provision in the deeree that 
they p&y half the costs should not be disturbed. 

;.; Appeal from the Circuit Court of the United States for the West- 
çrp District of Tennessee. 
rîSee iio Fed. 328. 

■ James H. Malone, for appellant. 
Wassell Randolph, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and 
THOMPSON, District Judge. 

SEVERENS, Circuit ' Judge. The controversy presented by this 
appeal relates jnainly to a question of priorities between certain liens 
upon 106 acres of land lying along the Loosa Hatchie river, in Shelby 
county, Tenn. After disposing of a single outlying question, we 
shall pass over a tangle of pleading and procédure in which the prin- 
cipal subject was involved in the circuit court, and gather up the 
threads of the case as it was finally presented for décision. 

; A. H. Kortrecht, one of the appellees, was the owher of the land 
în question, Mary P. Kortrecht, another of the appellees, was his 
wife. On August 16, 1894, Kortrecht borrowed $4,000 of the Mem- 
phis National Bank, evidenced by four promissory notes, and in 
brder tO secure the said notes, and "any renewalor renewals" there- 
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of, he and his wife executed to T. J. Latharn a trust deed, condJ- 
tioned îor the paynient of said indebtedness, conveying certain lots 
of land in the city of Memphis, some of which belonged to Kortrecht, 
and some to his wife. A small part of this indebtedness was paid. 
The principal portion, however, was carried along in renewals, un- 
til on February 20, 1896, the unpaid indebtedness was represented 
by fîve notes, running to the bank, aggregating $3,250, signed by 
Kortrecht, and indorsed by T. J. Graham for Kortrecht's accommo- 
dation. On this last-mentioned day, Kortrecht, being the owner 
of the 106 acres of land first above mentioned, by deed of trust, 
his wife joining therein, conveyed the same to John M. Sears 
to securè the said Graham for his indorsement of the notes to 
the bank. On March 9, 1896, Swift & Co. recovered a judgment 
against : Kortrecht in a State court for $2,957.93; and, in order to 
qualify Graham to become surety on an injunction bond which 
Kortrecht intended to use in proceedings to stay the collection of 
the judgment against him until he could establish a coupterclaim 
which he had against Swift & Co., Kortrecht and wife, on the 30th 
of the same month, executed to Graham, for the nominal considéra- 
tion of one dollar, a deed absolute in form and of the io6-acre tract. 
The judgment of Swift & Co. against Kortrecht was afiSrmed on er- 
ror by the suprême court of Tennessee, where a judgment was 
entered as of that court on May 23, 1896. On July 13, 1896, an 
abstract of this last-mentioned judgment was filed in the register's 
office of Shelby county under a provision of section 4712 of Shan- 
non's Gode of Tennessee, — a provision which is part of a scheme 
of procédure for subjecting by bill in equity the équitable assets of 
a debtor to the payment of any judgment which shall hâve been 
rendered against him on the return of the exécution unsatisfied. 
On July 7, 1896, Kortrecht fîled his bill for an injunction to stay an 
exécution from the original judgment against him, and on October 
2, 1896, he fîled a similar bill to stay an exécution issued upon the 
judgment of the suprême court; the object of both bills being to 
restrain the collection of Swift & Co.'s demand until he could estab- 
lish his counterclaim, to the end that the latter might be offset. In 
each case an injunction bond was filed, Graham joining in them as 
surety upon an afiidavit made by him that he was the owner of the 
106 acres. Both thèse cases, together with a suit by Kortrecht 
against Swift & Co. to establish his counterclaim and to set it off 
against their judgment, were removed into the circuit court of the 
United States. In the latter court Kortrecht recovered a judgment 
for $1,100 against Swift Sz; Co., which was decreed to be a set-oflf. 
On being deducted, it left the judgment of Swift & Co. standing at 
about $2,200. Thereupon Swift & Co. filed their bill to enforce 
their lien upon the land in question against the estate of Graham, 
the Memphis National Bank, and Kortrecht and wife, alleging also, 
among other things, that there had been a breach of the injunction 
bonds, that Kortrecht was insolvent, that the deed of March 30, 1896, 
of the 106 acres from Kortrecht and wife was merely to qualify him 
to be a surety upon the bonds, and that an equity had arisen in their 
favor by reason of that spécifie purpose. By the answer of the sev- 
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eral defendîwitff, tlie Memphis National Bank asseirfed a lien upon 
the land b^ subrogation through the trust deed of February 20, 
1S96, froni Kbrtrecht and wife to Sears to secure Graham for his 
indorsement ftf the notes to the bank. Kortrecht and wife claimed. 
à homestead îtiterest of $i,odo in the land, and the executrix of 
Gxaham claimed a lien for moneys alleged to hâve been paid by 
Graham, for, , Kortrecht. By its decree the circuit court adjudged 
that thç^re AyaS due to Swift & Co. the sum of $2,511.75, that there 
was due to the Memphis National Bank the sum of $4,413.38, and 
to the executrix of Graham the sum of $431.54, and that for thèse 
several sums the parties named had liens upon the 106 acres, and 
that the bank alço had a valid lien for its debt upon the lahd con- 
veyed by the trust deed of August 16, 1894, above mentioned, some 
part of whîch belonged to Mrs-. Kortrecht. The court further de- 
creed that Kortrecht and wife were entitled to a homestead interest 
of $1,000 in the 106 acres. And, in respect to the order of priorities, 
the court decreed that they should stand in the foUowing order: 
First, theclaim of the bank; second, the homestead right of Kort- 
recht ^nd wife ; third, the claim of Swift & Co. ; and, fourth, the 
claim of the executrix of Graham. The court further decreed that 
the bank should first exhauçt the property of Kortrecht covered by 
its s'ecurities of August 16, 1894, and February 20, 1896, before 
going upon the land of Mrs* Kortrecht, also covered by that of Au- 
gust 16, 1894. This last provision of the decree was founded upon 
tue ground that the pledge of her property was in the nature of 
staretyship for the husband's debt. There were also many other 
détails of the decree more or less aiïected by the principal matters 
decreed as above, but not in suçh a way as that they need be now 
recited. Swift & Co. were ordered to pay one-half of the costs. 
The court had also at a previous stage of the litigation decreed that 
there had been no breach of the injunction bonds given by Kortrecht 
with Graham as surety to stay the exécutions upon the judgments 
of Swift Sf. Co. as above mentioned, being of opinion, as we infer, 
that, as Kortrecht had succeeded in establishing his set-off by coun- 
terclaim to the extent of a material réduction of Swift & Co.'s de- 
mand, the injunction had been properly allowed, and the condition 
of the bonds had therefore been fulfiUed, notwithstanding in his 
injunction bill he had made a counterclaim much larger than Swift 
& Co.'s judgment. Swift & Co. only bave appealed. They assign 
as errors — First, the decree of the court holding that there had been 
no breach of the injunction bonds; second, the refusai of the court 
to decree that Swift & Co. was entitled to priority in the proceeds 
of the 106 acres; third, the direction that the 106 acres should be 
sold in satisfaction of the claim of the bank, before selling the prop- 
erty of Mrs. Kortrecht included in the deed of trust to Latharn of 
August 16, 1894; fourtb, the allowance by the court of the home- 
stead claim of $1,000 of Kortrecht and wife; and, fifth, the order 
requiring Swift & Co. to pay one-half the costs. 

I. Did the court err in holding that there had been no breach of 
the injunction bonds or either of them ? The condition of the bonds 
was: 
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"Now, If the complainant pay the amount of the jndgment at law In the 
blU, wlth interest, damages, and costs, or perjprni the decree ol" the court 
In case the injunction is dlssolved, and also pay such damages as may be 
sustained by the wrongful suing ont of the injunction, then this obligation 
to be void; otherwise, in full force and effect" 

The condition was in the alternative, either to pay the judgment 
or to perform the decree of the court in case the injunction should 
be dissolved, and pay such damages as might be sustained by the 
wrongful suing out of the writ. The injunction was not dissolved, 
but was contiiiued notwithstanding a motion to dissolve it. The 
injunction was in full force and effect when the décision was invoked 
and rendered. Nor was there any allégation or proof that Swift & 
Co. sustained any damage by reason of its issuance and the staying 
of their exécutions, the reliance of the obligées being placed upon 
the facts that the bonds had been given, and that a counterclaim had 
not been established to the extent of the judgment, whereby it was 
claimed they had been delayed in collecting so much of the judg- 
ment as was rightfully due them. The counterclaim consisted of 
unliquidated damages alleged to hâve arisen from an injury to the 
crédit of Kortrecht by the malicious protestation of his note or 
notes by Swift & Co. He claimed damages to the extent of $5,000. 
We do not know that the claim to this extent was not made in good 
îaith. He did recover but $1,100. The contention of the appellee 
must rest upon the assumption that Kortrecht should hâve tendered 
so much as he ought to hâve paid, and then enjoined the balance. 
Undoubtedly this is the rule where the amount which should be 
tendered is some fixed sum or susceptible of approximation, or repre- 
sents some separable matter about which there is no controversy. 
But to apply the rule to such a case as this would require the plaintiff, 
at his péril, to minimize his claim to a sum which a jury, in its dis- 
crétion, might thereafter award him. If the party should maliciously 
lie up a fund in the hands of his adversary, grossly exceeding the sum 
which he expects to recover, other considérations would apply. 

2. Respecting the subject of the priority of liens, the principal 
controversy is over the question of the effect of the trust deed to 
Sears of the 106 acres made by Kortrecht and wife on February 20, 
1896, to secure Graham and save him harmless from his liability to 
the bank. It is to be remembered that, although there is some 
controversy as to the time when Swift & Co.'s judgment became a 
lien, — a controversy which we need not décide, — it was, at ail events, 
at a later date than February 20, 1896. The court below held that 
the bank was entitled to be subrogated to this security, and we think 
this conclusion was correct. The rule has long been settled that ail 
securities given by the debtor for the payment of his debt inure to 
the benefît of the creditor. It is not necessary that they be given 
directly to the creditor or in express terms contain an agreement 
to pay the debt. If given to a surety to secure him, equity treats it 
as collatéral to the debt. Some of the decided cases suggest a dis- 
tinction which would exclude from the opération of the rule t'hose 
cases where the language of the securing instrument indicates only 
a purpose to indemnify a surety, and does not indicate any agreement 
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fco pay th«^ iPyîacipal debt. But it does not appear to us that there 
is any solid grottnd for t||i[s distinction. It rests upon the idea that 
the creditoî»** Fi^t can be no larger than that of the surety, which 
îsmeasured'by the ternis of his sçcufity. But, when the debtor pro- 
cures his surety to become liable for the debt, an implied obligation 
immediately f ails upon the debtor to pay the debt himself. And this 
obligation is pi so distinct and positive a character that, if the 
debtor fails tq meet it, the surety may file a bill in equity to compel 
him to dp so. Bisp. Eq. 338; Brandt, Sur. 192. The obligation is 
equally effective as if it were literally expressed. How else shall the 
debtor save his surety harmless than by satisfying the obligation? 
There is therelbrè no enlargement of the debtor's obligation by the 
subrogation of the créditer. The suprême court of Tennessee, in 
which State thèse transactions occurred, has held from an early date 
jtbat a securitiji'i such as was this trust deed to Sears of February 20, 
1896, inures by the doctrine of subrogation to the benefit of the 
creditor. The leading case in that state is Breedlove v. Stump, 3 
Yerg. 257, Other cases are Robertson v. Sublett, 6 Humph. 313; 
Kirkman y. Bank, 2 Cold. 407; Kinsey v. McDearmon, 5 Cold. 395; 
Saylors v. Sa,ylors, 3 Heisk. 530. And décisions of the suprême 
court of the United States are in accord with that of the state upon 
the gênerai ^rinciple. Hampton v. Phipps, 108 U. S. 260, 2 Sup. Ct. 
622, 27 L. Êd, 719; Keller V. Ashford, 133 U. S. 622, 10 Sup. Ct. 
4^4, 33 L. Ed., 667. In Hampton v. Phipps the subject was fuUy 
discussed by Mr. justice Matthews in delivering the opinion of the 
çpurt, and the màxims of equity supporting the doctrine coUated. 

But it is urged that thç, deed of March 30, 1896, from Kortrecht 
and wife to Graham, had the efifect to merge the deed of trust to 
$ears of February 20th. The insistence is that "as the ownership 
of the mortgage debt and the title to the land became vested in one 
ptCTSon, naniely, T. J. Graham, the mortgage was thereby merged 
,^ud extinguished." But this conclusion rests upon the erroneous 
àssumption that Graham was the owner of the mortgage debt. The 
hank was at ail times the owner of the debt. 

Besides, it clearly appears that, though absolute in form, the deed 
of March 3Ç>th,wa8 really only upon a spécial trust to enable him to 
qûalify as surety in the injunction bonds. It may be that Swift & 
Ço. could hav.e sucçessfuUy maintained that, for the purpose of satis- 
fying the liability upon those bonds, Kortrecht and wife were es- 
topped to den^ that Graham was the owner of the property, but, the 
liability itself not having been established, we find no ground on 
which an estoppel against showing the real fact can be supported. 
It is further Itrged that the. deed of trust of February 20th was ex- 
tinguisbed bv a certain trust deed of the same land to Sears by Kort- 
recht and wife on December 3, 1896, to secure Graham in respect 
of several nt^tters in which he had become surety for Kortrecht, the 
debt to th^ bahk being one of them. But the deed of December 
3d does. npt mention thetrust deed of February 20th, nor is any pur- 
pose manifested to recali the former trust. Besides, the rights of 
the bank, whiich is not shown to hâve been a party to this latter 
transaction, had beconie fixed, and, as is held by the Tennessee 
cases above referred to, it was not in the power of the parties to 
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the later dced to subvert the former conveyance to a position sub- 
ordinate to later liens acqiiired by other parties.- 

3. It isnext conteridcd that the court erred in decreeing that the 
106 acres should be sold before Mrs. Kortrecht's property which had 
been included in the trust deed of August i5, 1894, to Latharn tp 
secure her husband's debt to the bank, should be sold. But she was 
onJy a surety in respect of this deed of her own land. See Brandt, 
Sur. 22, and the cases cited in note. The question, therefore, is 
whether Swift & Co., who are creditors, are entitled in eqUity to 
require the bank to exhaust her property in order to exonerate the 
land on which they had acquired a judgment lien. We think not. 
It is axiomatic that sureties are favored in equity ; that is to say, so 
far as they may be without impairing the obligations which they 
hâve undertaken. It cannot be doubted that, as between Kortfecht 
and his wife, the bank would be required to exhaust the property 
belonging to him before subjecting her .property to sale. The cred- 
itors of the husband hâve no greater right than he. They çannot 
appropriate an equity which is due from hirn to another by acquiring 
a judgment lien upon his "equities." They gain only his position. 
It is not a case Vv^here the créditer is attacking a conveyance by his 
debtor for fraud, and the principles involved in such a proceeding 
are not applicable. 

4. Another objection to the decree is that it allows to Kortrecht 
and wife their claim to a homestead lùght in the premises. Under 
the Tennessee statute in référence to homestead exemptions, it is 
not necessary that the premises in which the exemjption is provided 
for shall be actually occupied at the time for the purposes of such 
a use. It is contended that by their deed to Gràham of March 30, 
1896, they devested themselves of ail title to the property, and that 
they cannot now, especially against Swift & Co., claim a homestead 
in the property, the title to which was by their own act vested in 
Graham, the resuit of which was, it is said, to make him appear in 
the court and to Swift & Co. to be the owner of the premises. But 
it is admitted, and Swift & Co. insist, that the deed, although abso- 
lute in form, was in reality in the nature of a security, and degigned 
to efïect a spécial purpose only. Upon that purposc' being satisfied, 
the land reverted to the grantor, and the situation was as if the deed 
had not been raade. The cases of Bentley v. Jordan, 3 Lea, 353; 
Fauver v. Fleenor, 13 Lea, 622; White v. Fulghum, 87 Tenn. 281, 
10 S. W. 501 ; Gaylon v. Gilmore, 93 Tenn. 671, 28 S. W. 301, — 
clearly show that in such circumstances Kortrecht and wife are 
entitled under the statute of the state to claim a homestead interest 
in the land, or, if the land must be sold, in the proceeds of the sale. 

5. The provision in the decree requiring Swift & Co. to pay one- 
half the costs is also complained of. The mattpr of costs rests 
largely in the discrétion of the chancellor, and his deterrnination 
will not be reversed unless it is manifestly arbitrary and unreason- 
able. In the présent instance we see no reason for thinking that the 
discrétion of the court below was improvidently exercised. 

Thèse conclusions control the détermination of ail the questions 
presented by the appeal of Swift & Co., who are the only appellants. 
The decree of the circuit court must be affirmed, with costs. 
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tBB et al. t. LONDON ASSURA NOB. 

(Olrcnlt Court. B. D. Pennsylyanla. January 18, 1902.) 

No. 40. 

ImiTBAircIt— PlRB— GtJARAHTT FBOU LOSS— DELAT IN ShiPMENT. 

Befendant Issued a poUcy of insurance on cotton to be shîpped by 
plalntiff during tbe ensuing year, covering certain risks, Includlng loss 
by flre, and added a supplemental agreement that, In considération of 
the acceptance of tbe policy containing a stipulation that it dld not 
cover any cotton in the cnstody or control of any land carrier or other 
ballee, défendant agreed that, In the event of loss on such cotton, it 
would guaranty the aolvency of such carrier or other ballee, and the 
prompt collection of the loss from them, and pending such collection 
would advance the amount of such loss to plaintiff. While plaintifTs 
cotton, Intended for shlpment, "was in cars ready to be transferred to 
the vessel, three Ares started unaccountably in It and other cotton stand- 
ing near it. The shipowners, deeming the cotton Inflammable and 
unsafe, refused \o recelve it, and the rallroad company stored it In a 
warehouse. Helé, that the guaranty dld not cover loss from delay In 
shlpment or occasloned by the refusai of the shipowners to recelve the 
cotton, though that was causëd by Its Inflammable condition. 

Motion to Take Off Nonsuit. 

R. C. Dale, for plaintiff. 

John F. Lewis and Francis C. Adler, for défendant. 

J. B. McPHERSON, District Judge. On September i, 1899, the 
défendant issued a policy oî insurance upon cotton to be shipped by 
R. A. Lee & Co. during the year next ensuing, the policy covering, 
àmong other risks, loss or damage by fire. Under this policy Lee 
&,Co. shipped 300 baies of cotton early in August, 1900, by the 
Pennsylvania Railrbàd Company, to Philadelphia, from which point 
they were to go by the American Steamship Line to the port of 
Liverpool. The cotton reached Philadelphia about the same time — 
{Jerhaps by the same train— ^as certain other baies, which will be 
sjiqken of as the "Gilbert cotton." On August 7, while the cars 
côiitaining both thèse shipments were standing close together in the 
yàrd of the Pennsylvania Railroad Company, adjoining the wharf of 
the American Line, ah uhexplained fire broke out in one of the cars 
côiitaining the Gilbert iiotton, and did some injury. On the next 
day a fire, which also c6uld not be accounted for, was discovered in 
one of the cars containing the Lee cotton, and about 50 baies were 
eithèr injured or dèstroyed. The Lee cotton waS intended to be 
shipped by the steamship of the American Line that was to sail on 
Atièust II or 12, but in conséquence of thèse two fires the steam- 
ship Company regarded the cotton as so inflammable, and solikdy 
to endanger the vessel in which it might be shipped, that they re- 
fused tb receive it., The tender to the vessel was probably made by 
'the railroad company oA' JAugust 9, but, in any event, it was made 
befdre the day fixed fôr the sailing of the steamshipi Afterwards, 
the steamship company '^gt'eed to send the cotton forward by a vessel 
that would sail ift September, but on September 2 another unex- 
plaihed fire broke out in thé Gilbert cotton, and the steamship com- 
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pany peremptorily refused to receive either lot upon any of îts ships. 
Two weeks afterwards the Pennsylvania Railroad Company removed 
the remaining 250 baies of the Lee cotton from its cars, and stored 
them in the warehouse of D'Olier & Co., where they still remain. 
They hâve been examined in the warehouse by D'Olier & Co., and 
pronounced free from fîre, and fît to be transported. The cotton was 
consigned to Buston & Co., of Liverpool, by whom it was bought 
and paid for, and the bills of lading hâve been indorsed and delivered 
to them. This suit is brought by R. A. Lee & Co. to the use of 
Buston & Co., and was begun upon the theory that the défendant, 
acting by one of its agents, had taken possession of the 250 unburnt 
baies of cotton in Philadelphia, and had instructed the Pennsylvania 
Railroad Company to hâve it stored in D'Olier's warehouse; and 
therefore that, as the défendant had interrupted the transportation of 
the cotton, and had treated it as if its apparently inflammable char- 
acter had rendered it a total loss, the défendant was equitably liable 
under the policy. The évidence oflfered at the trial, however, to sup- 
port this theory was clearly insufïîcient, and a nonsuit was accord- 
ingly entered. Upon this motion to take ofif the nonsuit the plaintififs 
concède that the testimony was not sufïicient, but ask that a new trial 
may be granted for the reason that the défendant is liable upon an- 
other ground, which was not put forward either in the déclaration or 
at the trial. 

That ground is as follows : The defendant's policy contains, inter 
alla, the following clause: "This policy does not cover any cotton 
in the custody or control of any land carrier or other bailee." Upon 
the same day on which the policy was issued a supplemental agree- 
ment was made in thèse words : 

"Messrs. E. A. Lee & Co.: In considération of your aceeptanee of our 
policy No. 872, containlng the stipulation, "This policy does not cover any 
cotton in the custody or control of any land carrier or other bailee,' we agrée 
that, in event of loss on such cotton, we will guaranty to you the solvency 
of such carrier or other bailee, and the prompt collection of the loss from 
them; and under such guaranty we will, pending such collection, advance 
the amount of such loss to you, or to the holder of the certiflcate of Insur- 
ance. We furthermore agrée that we will assume and pay ail costs and 
expenses incurred by you in connection with the collection of such claims." 

The plaintififs' position is that by virtue of this supplemental agree- 
ment the défendant is Hable, because they hâve suiïered loss by, rea- 
son of the refusai of the steamship company to carry the cotton, and 
that this loss is to bé measured by the value of the 250 baies now 
on storage in D'Olier's warehouse. I am unable to support this 
view of the supplemental agreement. It cannot, I think, be suc- 
cessfully contended that the loss thus referred to is due to a risk 
covered by the policy. The insurance is against various risks, in- 
cluding fire ; but it does not cover such loss as may be" sustained by 
delay in shipment, even if such delay should be due to the inflam- 
mable character or condition of the cotton. It seems clear to me 
that the "loss" referred to in the supplemental agreement must be 
a loss from such risks, and from such risks only, as are taken by the 
policy. It can hardly be supposed that the défendant intended prac- 
tically to guaranty that the plaintifïs should recover from the carrier 
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or- bailee în case of loss from any source whatevér,— î6r example, 
from:;â!flo6d or a torriado. . Moreover, the supplemerital agreement 
i^elër^to, loss.es upon cotton in the custody or control of any "land 
c'arriefof bther bailée," and evidently contemplâtes that the loss 
shâll; pç: câused by thém, for it is the, solvency pf "such carrier or 
other'b'âilee," and the prompt collection of the loss from "them," 
that is gtiarantied; while the pènding motion is based upon an al- 
leged. cause Of action against an océan carrier, who is, I think, net 
within the terms of the agreement at âll. Even if it should be svip- 
posed that the steamship company was within the words "other 
bàilee," the agreement would still be inapplicable, fOr the cotton was 
never within its custody or controL 
The njOtion is refused. 



CAMPBELLSVILLE LUMBER 00. t. HUBBERT. 

(Circuit, Court of Appeals, Sixth Circuit. January 7, 1902.) 

No. 994. 

1. Taxation— AssBssMBNT bt Court—Act of Législature— CoNSTiTtrTioîïAi.iTT. 

The âct of the KentuCky législature àpproved March 18, 1878, and, the 
amendatory act àpproved February 27, 18S2, authorizing a court. In cer- 
tain «Ontlngencies, to assess the taxpayers of Taylor county, aud enter 
and enforce judginents against them, to collfect a judgment of such 
court recoyered on bonds of such county, do not exceed the constitutlonal 
powers 6f such législature. 

2. Samb— Fedbkal Court. 

The powers granted by acts of the Kentucky législature àpproved 
Marcb 18* 1878, and Febniary 27, 1882, authorizing, a court in whlch a 
judgment is recovered against Taylor county on county bonds to assess 
the taypayers to coUect such judgnient, may be exercised by a fédéral 
court. 
8. Bame— Notice- Due Process op Law. 

Act Ky. Feb. 27, 1882, provldlng that the commisstoner appointed by 
the court to assess a tax shall file hls list and give notice by three 
weeks' publication of such flling, and that any person Interested may 
except thereto within thirty days, furnishes due process of law.i 

4. Same— Irrequlahities — Objections — When too Late. 

Under Act Ky. Feb. 27, 1882, authorizing a court in whlch a Judgment 
Is recovered on bonds of Taylor county to assess and eollect a tax to 
pay such judgment, objections to irregularitles and inequalitles in such 
assessments corne too late àfter judgment thereon bas been entered. 

5, Statutort Construction — Ma,ndatobt ob Directobt Provisions. 

When a statute glves a. new and extraordinary remedy, and directs 
how the rlght to the remedy is to be acqulred or enjoyed, the act should 
be strietly cdnstrued, and the stepa pointed ont for the enjoyment of 
the remedy provided should be construed as mandatory, rather than 
dlreetory 6r optlonal. 
8. Taxation— Stipulation in Bonds— Extraordinary Remédies. 

TJnder Act Ky. Feb. 27, 1882, amending Act March 18, 1878, authoriz- 
ing a court in whlch judgnient is recovered on bonds of Taylor county 
to assess and eollect a tax to pay such judgment, maklng such judg- 
ment a lien on realty and personalty, and provldlng in section 10 that 

1 Due process of law In revenue proceedlngs, see note to Read v. Dingess, 
8 C. 0. A. 398. 
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bonds to be Jssued thereunder "shall on their face stlpulate" tbat the 
holders shall be entitled to the remédies for the collection in such acts 
provlded, the holders of such bonds only as contaln such stipulation are 
entitled to such ext^aordlnary remédies. 

In Error to the Circuit Court of the United States for the Western 
District of Kentucky. 

Marc Hubbert, the défendant In error, recovered a judgment In the court 
below agalnst the county of Taylor (one of the counties of the state of Ken- 
tucky) upon matured Interest coupons Issued by the county. An exécution 
upon this Judgment was retumed, "No property found." The judgment 
plalntiff thereupon sought to avail hlmself of the extraordlnary remedy pro- 
vided by an act of the Kentucky législature approved Febniary 27, 1882. 
The act referred to Is an amendment of an act approved Mareh 18, 1878; 
being a spécial act for the beneflt of Taylor county. By the' original act 
the county was authorized to Issue new bonds in settlement and compromise 
of Its existing Indebtedness on terms therein named; and such act pro- 
vlded that, if the county should refuse to levy and coUect a tax to pay any 
judgment upon the compromise bonds or coupons after due notice and' de- 
mand, it should be the duty of the "circuit court," or. in vacation, of the 
"circuit judge of the Seventh judicial circuit," to make an order based on 
the last preceding assessment, "levying a tax and appointlng a collecter, 
whose duty it shall be to coUect from the taxpayers of Taylor county suffl- 
clent to pay ofC such judgment," etc. This act was so amended by the act of 
February 27, 1882 (1 Acts 1881-82, p. 558), as to provide, among other things: 
(1) That any judgment on bonds or coupons issued under the act should 
constltute "a lien upon ail real and personal property in said county, subject 
to taxation under the revenue laws of this commonvï^ealth"; (2) "that if 
the court rendering such judgment shall be of opinion that such serions 
obstruction Is llkely to be ofifered to the enforcement of any such judgment 
as will materially delay It, It shall, on motion of the plaintift therein, ref er 
the same to a commissioner, with Instructions to ascertaln and report, on 
a day to be named, the amount whlch it wIll be necessary for the holder or 
owners of any such property to pay lii order to ralse promptly. In propor- 
tion to the value of such property owned by each, a s.um sufflcient to pay the 
said judgment, and ail costs of the sald suit, and the costs of eoUecting the 
same, making due allowance for probable dellnquencies." By section 5 of 
this amendlng act the commissioner Is directed to file his report "In the 
clerk's office of said court and publish in a newspaper In Taylor county or 
Marion county, once each -week for three weeks, a notice of the flling of said 
report, and stating that the same will be subject to exceptions, to be filed 
in said clerk's office until a day to be mentioned in said notice, which day 
shall not be less than thirty nor more than forty days from the last day 
on wh'ich the said notice is to be published." The slxth and seventh sections 
provide for a hearing on exceptions so flied, and that; upon the àpproval of 
the report, "judgment shall be rendered agalnst the parties named In the 
report for the amounts therein named, and at the expiration of ninety daya 
from the date of said judgment several exécutions shall issue agalnst ail 
persons who hâve riot then pald to the sherIfC or other offlcer who coUects 
exécutions from said court, for the sums adjudged to be due them re- 
spectively," etc. The elghth section provides that any surplus resulting after 
paying judgment and costs shall be paid over "to the commissioner of the 
slnklng fund of said county to be used for the paymént of the principal and 
interest of bonds Issued under the act," etc. The ténth and last section of 
the act is in thèse words: "The bonds to be issued under the aCt to which 
this is an amendment, shall, on their face, stipulate that the hOlders of any 
of them, or any coupon thereof, shall be entitled to the remédies for the 
collection for the same hereln, and In the act to whlch this is an amend- 
ment, provlded for." To brlng himself wlthin the terms of this act, the 
défendant in error filed an affldavit in which he stated the issuance and re- 
turn of an exécution, the nonpayment of his judgment, and that "the public 
sentiment of the cltlzens of Taylor coimty is so hostile to the payment of 
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thç bondée debt of thé county of which the judgment In afflant's favor 
forms a part that such serioùs obstruction Is Hfcely to be afforded to the 
enforcement of such judgment tfs will materlally delay its collection." It 
was further afflrmed that the opposition to the payment of the county debt 
was so great that for several years past no person had been found wUllng 
to qualify as sheriff, and that, thongh the county court had leTled a tax 
for the years 1806 and 1807 "to pay the Interest on the bonds referred to in 
the pétition, in thls case," the tax had not been,.collected, because there was 
no sheriff. Upon thls pétition a commissioncr vras appolnted, who flled a 
report, setting put a Jist of spme 2,000 taxpayers, and the amount which 
each should pay. Notice ■^as published, as required, of the fillng of this 
report, and that it 'would remain open for exception 30 days after last publi- 
cation. The county alone flled exceptions, ail of whlch were overruled. 
Judgments were thereupon rendered against the several taxpayers, and ex- 
écutions issùed. The judgment agàlnst the plalntiffi in error was rendered 
on this report Jahuary 12, 1901, and exécution Issued Aprll 23, 1901, for 
$123.76 and costs, as the proportiônài sum to be pald by the plalntlfC In error. 

Upon the l^suance of thls exécution the plalntlff in error appeared and 
moved the court to set aside the Judgment against it, and to quash the 
exécution. I^ese motions were predlcated upon many objections, principal 
among them ^e],ng: First, that the act of 1882, under whlch the plalntlff 
had proceieded, was void, undèr the constitution of Kentucky and of the 
tlnited States, in so far as it gave power to any court to levy and assess 
and eollect a tax or render a Personal judgment against taxpayers of Taylor 
county upon a county debt, wlthout notice or summons; second, that said 
act of 1882 had been repealed; thlrd, that the remedy offered by the act 
of 1882 was not applicable to, or enforcçable by, a United States court; 
fourth, that the comQilssionër had not.inade a proportional assessment of 
liabUlty, but had grpssly dlscrlmlnated against the plaintlffi In érror; fifth. 
that the aggregate ampnnt reported payable was mofe than flve times the 
amount of the plalntlff' s judgment and cost6> and therefore a gross abuse 
of power, aud unwajTanted hy the law; sixth, that the plalntiff had not 
fihown hims.elf entltJed to the extraopdinafy remédies extended by the act of 
1882, inasmuch as it did not appear that thç bonds from whlch the coupons 
in Judgment had , been detached. did, "on thelr face," stipulate that the 
holders "♦ • • shall be entitled to thp remédies for the collection for 
the same hereih • *■ * prpvided for." 

The motions were supportéd by affiidavits. From thèse affldavlts it appear» 
that the bonds held by plalntiff were in.tbe^e words: 

' "trnltèd States of America. State of Kentucky. 
"No.200. ■ $50.00. 

, "For Fundlng the Cumberland and Ohlo Railroad Bonds. 
"Twenty years after datg, wlth thepption reserved to pay at any time 
after;,one year from. date, upon thlrty days* notice glven in a newspaper 
publM|hed in tte clty of LoulST^ille.Çy., the, county of Taylor, in the state 
of Kentucky, for value recelviéd, promises to pay to bearer, at the Bank 
of Kentucky, in the clty of i;40ulsvllle, Ky., t^e sum of flfty dollars, wlth 
intOTçst .thereon at the rate of.six per cent, per annum, payable semlannually 
at tije said bank, upon présentation of the proper coupons, héreto attached. 
TJIjls bond ;ls one of an issue, ampuntlng in aU to one hundred and twenty- 
fiye tho,usand dollars, authorizied by an. act of the gênerai assembly of the 
commouwealtb of Kentucky approved March XS, 1878. In witness whereof. 
-the cpuntyfof Taylor bas caused this i^o^dte be signed by the judge and 
plerfe of tb^ county, and the seal of the' county to be Impressed hereon, and 
the coupons tp be signed by theclerk of the county, thls first day of October, 
.1887. ' ■ 

"[Signed] -— TT^ , Judge County Court. 

*A[Signèdî ;— -^ — —■ — r,. Clerk County Court." 

Written across face: "$50.00." 

The motions were denied- A bill of exceptions was allowed, and a writ of 
error from the judgment in favof of Marc Hubbert against the Campbells- 
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TlIIe Lnmber Company, and from the Judgment refuslng to («t ande nid 
Judgment and refuslng to quasb tbe exécution, wag allowed. 

Ernest Macpherson, for plaintifiE in error. 
Harris & Marshall, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY. Dis- 
trict Judge. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, delivered the opinion of the court. 

1. For the purposes of this case, we may assume that the légis- 
lature of Kentucky did not exceed its constitutional powers in pro- 
viding the very stringent remédies found in the act approved March 
i8, 1878, and the law amending that act approved February 27, 1882. 
The power to impose a tax or raise money by gênerai assessment 
for a public purpose is a very high attribute of sovereignty, and can 
only be exercised when authorized by express législative authority. 
Supervisors v. Rogers, 7 Wall. 175, 19 L. Ed. 162 ; Rees v. City of 
Watertown, 19 Wall. 107, 116, 22 L. Ed. 72; Heine v. Levée Com'rs, 
19 Wall. 655, 22 L, Ed. 223; Thompson v. Allen Co., 115 U. S. 550, 
6 Sup. Ct. 140, 29 L. Ed. 472; McLean Co. Precinct v. Deposit 
Bank of Owensboro, 81 Ky. 254; Grand Rapids School Furniture 
Co. v. Trustées of School Dist. No. 2g, 102 Ky. 556, 44 S. W. 98. 
Even the power to appoint a collector to collect a tax lawfully as- 
sessed does not exist in a court unless expressly authorized by légis- 
lative authority. Thompson v. Allen Co., 115 U. S. 550, 6 Sup. Ct. 
140, 29 L. Ed. 472. Nevertheless, when the législature has deputed 
to a court the power, in given circumstances, to levy and collect a 
tax for the satisfaction of a judgment rendered by that court, the 
power has been exercised without question. Stansell v. Levée 
Board (D. C.) 13 Fed. 846; Supervisors v. Rogers, 7 Wall. 175, 19 
L. Ed. 162. In the cases cited above the power was exercised by 
a fédéral court by virtue of a state statute, as a remedy which fol- 
lowed the debt, and which might be enforced by a United States 
court in a case where fédéral jurisdiction otherwise existed. 

2. Neither are we prepared to say that there has not been due 
process of law, in the opportunity afforded to appear and be heard 
by exceptions in pursuance. of the publication required by the act. 
The proceeding was in ail its essentials a proceeding to assess and 
collect a tax through the spécial machinery provided by the act. 
Notice by publication, and opportunity to appear and be heard, is 
due process, iii proceedings of this nature. • Lent v. Tillson, 140 U. 
S. 316, 326, II Sup. Ct. 825, 35 L. Ed. 419; Paulsen v. City of Port- 
land, 149 U, S. 30, 40, 13 Sup. Ct. 750, 37 L. Ed. 637. 

3. Objections which gq only to irregularities in the report, such 
as discriminations between taxpayers, or an excessive amount, do 
not go tp the validity of the judgment, and come too late for con- 
sidération after judgment. 

4. The most serious objection to the validity of the judgments 
against individual taxpayers arises upon the effect and meaning of 
the tenth section of the act of 1882. That section is in thèse words: 

112 F.— 46 
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, "The^ bonds to be Issued under the act to whieh this Is an amendment, 
sbalï, oïl tliOT ïàce, étlpUIate that the bBldei^s ol any of tbéni, or âny coupon 
thereof, shall be éntitlèci to the remédies for the collection for the same 
hereln, and in the act to whlch this is an amendment, provlded for." 

If that provision of the law is mandatory, the défendant in error 
has not averred or shown a judgment on bonds or coupons con- 
taining such a stipulation; for neither his original pétition, praying 
a judgment against the county, nor his.auxiliary pétition for the ex- 
traordinary remedy afîorded by the act of 1882, contains any aver- 
ment which would bring him within the terms of this section of the 
act. On the contrary, the plaintifif in error, in support of its mo- 
tion to set aside the judgment against it, has afifirmatively shown 
that the bonds issued subséquent to this act of 1882 contained no 
such stipulation. We hâve already set out the form of the bonds 
from which the coupons in judgment corne. This shows that the 
bonds, though issued in October, 1887, contain no récital other than 
that "this bond is one of an issue, amounting in ail to one hundred 
and tWeiity-iive thousand dollars, authorized by an act of the gên- 
erai assembly of the commonwealth of Kentucky approved March 
18, 1878." For the défendant in error it is contended that the re- 
quirenient of the tenth section is directory in its nature, and it is 
therefôre immaterial whether it has been complied with or not. 
"By directory provision," says Judge Cooley, "is meant that they 
are to be considered as giving directions which ought to be foUowed, 
but not so limiting the power in respect to which the directions are 
given that it cannot be efïectually exércised without observing them." 
Cooley, Const. Lim. *64. Lord Penzance, in Howard v. Bodington, 
2 Prob. Div. 211, after commenting oti the difficulty of gathering 
any rule from the cases, said: 

"I beliete, as far as any rule is concerned, you cannot safely go farther 
than that In éach case ypu must look to the subject-matter, consider the im- 
portance of the provision to the gênerai object intended to be secured by 
the act, and, upon a revie'Çir of the case in that aspect, décide whether the 
enactmeht Is what is called 'imperatlve,' or 'directory.' " 

Appïying the gênerai principles stated to the case in handj we 
find this debatable provision to be a part of one of tfue most stringent 
and e?:traordinary acts which has come under our observation. This 
appeàrsin two respects: (i) À judgment on any bond or coupon 
is made a lien on ail the taxable property of the county; (2) if the 
court reridering a judgment shall be of opinion that such serious 
obstruction is likely to be ofifered tp the enforcement of any such 
judgment in the ordinary methods for collection of 51 judgment 
against î^ public municipality, or by the quite unusual power con- 
ferred under, the law before this amendment, it. is given ppwer, 
through a commissioner, to make an assessment, in efifect, uponall 
the taxpayers, and compel collection, through individual judgments 
and exécutions, of a.sum sufRcient to pay the judgmçnt and. ail costs. 
This extraprdinary power pf assessîng and collecting a tax is one 
in its nature nonjudicial. The courts, in the absence of express 
législative authprity, hâve steadily refused tp. undertake eyen the 
collection of a tax lawfully assessed by the taxing authority. Rees 
v. City of Watertown, 19 Wall. 116, 117, 22 h. 'E.à. 72 ; Thompson v. 
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Allen Co., 115 U. S. 550, 6 vSup. Ct. 140, 29 U. Ed. 472. For the 
purpose of modifying the apparent stringency of this enactment, it 
has been suggested tliat it has its prototype in the New England 
rule by which ail taxpayers are liable in solide for certain municipal 
debts. But the New England rule had no common-law origin, and 
has never been copied elsewhere. It was a rule applicable only to 
a limited class of organizations, feebly endowed with corporate life. 
Having no common fund to pay debts, and no mode being provided 
by which debts could be enforced through the imposition of a tax, 
there grew up the theory that the inhabitants were individually 
liable for such corporate debts. The scheme was crude, and has 
found favor nowhere. Rees v. City of Watertown, 19 Wall. 107, 
123, 22 E. Ed. ^2; Russel v. xVIen of Devon Co., 2 Term R. 667; 
Emeric v. Gilman, 10 Cal. 408, 70 Am. Dec. 742; Cooley, Const. 
Lim. *246. As observed by judge Cooley, the principle of individual 
liability for a public debt is not at ail applicable where the law makes 
provision "for compulsory taxation to satisfy any judgment recov- 
ered against the corporate body." The law must, then, be regarded 
as a wide departure from ordinary methods for enforcing the pay- 
ment of a judgment against a municipality already armed with fuU 
power to assess and collect a tax to mee't its obligations. To the 
novel and summary character of the remedy provided by the act of 
1882 must be added the fact that its opération must be attended with 
unusual harshness and extraordinary expense, growing out of the 
fact that separate judgments are provided for against taxpayers, 
upon which separate exécutions must go. Such an act should be 
strictly construed, and a case clearly made out before any relief 
should be extended thereunder. In this gênerai view of the act, 
shall we be justified in assuming that the gênerai assembly intended 
that so stringent and expensive a remedy should be awarded to 
creditors, unless their bonds show on their face, in plain terms, an 
agreement that this remedy shall be available? The provision that 
the bonds should, on their face, stipulate for the spécial remédies 
provided by the act authorizing them, was at least a reasonable re- 
quirement. The purpose, doubtless, was to compel the authorities 
issuing them to recognize the fact that by such stipulation they 
were consenting to the spécial and stringent remédies of the act. 
By this remedy each taxpayer is to be subjected to the liability of 
having a judgment rendered against him personally for his propor- 
tion of the aggregate assessment made by the court rendering judg- 
ment against the county. The clause of the act imposing this con- 
dition is in terms imperative. It reads : 

"The bonds to be issued under the act to which this Is an amendment 
shall, on their face, stipulate that the holders of any of them, or any coupon 
thereof, shall be entitled to the remédies for the collection for the same 
herein, and in the act to which this is an amendment, provided for." 

Undoubtedly, "shall" is often used in a directory sensé. But the 
presumption always is that words used in a statute are used in their 
ordinary sensé. If a différent interprétation is sought, it must rest 
upon something in the character of the législation or in the con- 
text which will justify a différent meaning. But what is it that the 
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provision requires shall be shown on the face of tHe bonds to be 
issued? Tlie bonds "shall, on their face, stipulate," etc.; that is, 
the bonds, "on their face," shall contain the stipulation that any 
holder shall be entitled to the benefit of the spécial and extraordinary 
remédies provided by the act. To stipulate is to make an agree- 
ment ; to bargajn ; to contract ; to settle terms, etc. The provision, 
then, is that the bonds to be issued "shall, on their face," contain an 
agreement, bargain, or contract that the holder shall hâve the bene- 
fit of the spécial, unusual, and extraordinary remédies provided by 
the act as amended. It must be conceded that, if the loth section 
of the act had been omitted entirely, holders of bonds issued under 
the act of 1878, as amended by this act of 1882, would hâve been 
entitled to the remédies therein provided. But, in view of this very 
pecuHar and imperative provision, are holders of bonds issued by 
aulhority of the act entitled to thèse novel and drastic remédies, 
unless they exact bonds which do, on their face, stipulate for them ? 
The answer, in its last analysis, must turn upon the législative intent. 
Does it plainly appear that this requirement was one of mère form, 
and that the intent was that the creditor should be able to enforce 
the spécial remédies provided by the enabling act, whether stipulated 
for on the face of the bonds or not ? If this "stipulation" appeared 
on some part of the bond other than its face, we might well say the 
act was directory in respect to that, and the setting out of the stipu- 
lation on some other part of the bond might be regarded as a sub- 
stantial compHance. But this stipulation nowhere appears, and the 
only suggestion is that the récital in the bonds that they are "au- 
thorized by an act of the gênerai assembly of the commonwealth of 
Kentucky approved March 18, 1878," opérâtes to give to the holder 
ail the remédies provided by the act referred to, as well as those 
peculiar to the amending act. We are not to be understood as cast- 
ing doubt upon the validity of the bonds as évidence of a valid county 
indebtedness. No such question is hère involved. We confine our- 
selves to the question as to whether a holder of bonds purporting 
to be issued under the act of March 18, 1878, is entitled to the spécial 
remédies provided by that act and the act of 1882 amending that 
act. Every purchaser of municipal bonds must take notice of the 
terms and conditions of the enabhng act under which the bonds pur- 
port to hâve issued. Barnett v. City of Denison, 145 U. S. 135, 12 
Sup. Ct. 819, 36 L. Ed. 652 ; Barnum v. Town of Okolona, 148 U. S. 
393j 13 Sup. Ct. 638, 37 L. Ed. 495. When thèse bonds were issued 
the act of 1878, as amended, required that bonds issued under that 
act should show on their face the stipulation in question. Thèse 
bonds did not comply with this provision, and a purchaser must be 
held to become such with notice that they did not, in this respect, 
comply with the enabling act. 

An attentive considération of the principle of statutory construc- 
tion hère involved leads us to conclude that when a statute gives a 
new and unusual remedy, and directs how the right to the remedy 
is to be acquired or enjoyed, and how it is to be enforced, the act 
should be strictly construed ; and the validity of ail acts done under 
authority of such an act will dépend upon a compliance with its 
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terms. In respect to such acts the steps poînted out for the acquisi- 
tion, préservation, and enforcement of the remédies provided should 
be construed as mandatory, rather than optional. Suth. St. Const. 
§§ 454, 458, and cases cited; Atkins v. Kinnan, 20 Wend. 241, 249, 
32 Am. Dec. 534; Davison v. Gill, i East, 64; French v. Edwards, 
13 Wa]l. 506, 20 L. Ed. 702; Lyon v. Alley, 130 U. S. 177, 9 Sup. 
Ct. 480, 32 L. Ed. 899. 

Counsel for défendant in error hâve cited Rock Creek Tp. v. 
Strong, 96 U. S. 271, 24 Iv. Ed. 815, and Supervisors v. Galbraith, 
99 U. S. 214, 25 L. Ed. 410, as authority for their contention that 
this provision is directory. In Rock Creek Tp. v. Strong the act 
authorizing issuance of the bonds involved provided that the bonds 
should be payable in not less than 5 nor more than 30 years from 
date. Bonds were issued dated September 10, 1872, and made pay- 
able 30 years from October 15, 1872, with interest thereon from 
October 15, 1872. When actually delivered, did not appear. As 
they were payable in 30 years from the time they began to bear in- 
terest, they were practically 30-year bonds. "Their légal eiïect," 
said the court, "is precisely what it would hâve been had the date 
inserted been October 15, instead of September 10, 1872. Substan- 
tially the législative direction was foUowed." In Supervisors v. Gal- 
braith the departure from the directions of the authorizing act was 
even more immaterial. The act said the bonds should be made 
payable to "the railroad company and assigns." The bonds were 
made payable to the railroad company "or bearer." The provision 
was held to be one of form, which had been substantially complied 
with. Barnett v. City of Denison, 145 U. S. 135, 12 Sup. Ct. 819, 
36 L. Ed. 652, and Barnum v. Town of Okolona, 148 U. S. 393, 13 
Sup. Ct. 638, 37 E. Ed. 495, are cases in which a departure from 
material directions of the act authorizing the bonds was held fatal. 
In Barnett v. City of Denison the charter of the city required that 
bonds issued by it should specify for what purpose they were issued. 
The bonds issued referred on their face to an ordinance as author- 
izing their issuance, but did not give its title or contents, and did 
not otherwise state the "purpose" for which they had been issued. 
The court held the récitals did not satisfy the law, so as to protect 
an innocent holder from défenses which might otherwise hâve been 
made. In City of Cadillac v. Woonsocket Inst. for Savings, 7 C. 
C. A. 574, 58 Fed. 935, and City of Gladstone v. Throop, 18 C. C. 
A. 61, 71 Fed. 341, we had occasion to distinguish Barnett v. City 
of Denison. In Barnum v. Town of Okolona, bonds were involved 
which were issued under an act which prescribed that they should 
not extend beyond 10 years from the date of issuance. The bonds 
as issued were made payable 17 years after date. They were held 
void ; the court holding that there was no authority to issue bonds, 
except subject to the restrictions named in the enabling act. 

The conclusion we reach is that the plaintifif below did not bring 
himself within the spécial conditions of the act of 1882, and that 
the judgment against the plaintif! in error was therefore wholly un- 
authorized and void. The judgment is accordingly reversed, with 
costs. 
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■NATIONAL BANK OF THE REPTJBLIC v. OLD TOWN BANK OP 
■ BALTIMORE. 

(Circuit Court of Appeals, Seventlj Circuit. Janutiry î. li>02.) 

No. 786. 

1. Agenct — Adthoeitt OP Agent. 

The Implied powers and authority of an agent employed for a par- 
ticular service dépend largely upon the circumstances in eaeli case, and 
upon wjiat is necessary or reasonable to enable liim to effect the pur- 
pose oif hls agency. 

2, ATTOHKETS — AdTHORITT to COLLECT MoNET — INDOKSBMBNT OP Checks. 

An attorney employed by a number of legatees and heirs of an estate, 
•who reslded in several différent states, to act for them in the" settlement 
of the estate, and authorized to collect and receive their shares,, ^e- 
tained tp ftssist him a law firm in the city where the estate was beius 
admînlstered, and agreed wlth suçh firm on the fee to be cliarged, ami 
its division. On settlement of thé estate he procured from his clients 
reeeipts for their respective shares, and forwarded them to the Jirin, 
whlch coUected the money, and, after deducting the fee, sent him cheeka 
for the remainder, each made payable to one of the distributees, and 
corering the amount oï hls or her share. Helê, that the attorney, being 
responsible to his clients for the money collected, and being the only 
person authorized by them to receive it, had authority as their at- 
torney to indorse the çhecks for collection, and to collect the same; 
that, havingmade such Indorsement and collected the checks through a 
bank whieh paid the proceeds to him, it was not within the poweV of 
the firm, which was merely his subagent, without privity with his 
clients, by objecting to the indorsements to repudiate the payment of 
the checks by the bank on which they were drawn, and créa te a claim 
in its favor against the coUecting bank to recover the amount paid 
thereon. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

Charles H. Horn and Wilson S. Horn, of the state of Ohlo, J. M. C Horn, 
of the State of Washington, Clatonia Wright, of the state of Minnesota, and 
Mrs. Sidney K. Swander, of the state of Illinois, were each made legatees 
under the vrlU of Joseph Horn, of Baltimore, in the state of Maryland; 
and each was also entitled, as helr at law, to share In the distribution of 
the estate. Thèse legatees and distributees employed one W. J. IJ'airman, 
an attorney at law in the city of Chicago, to represent them in any proceed- 
Ing In the administration and settlement of the estate, and to receive from 
the executore the amount comlng to them as distributees. Fairman retalned 
the law firm of EUiott & HofCman, of Baltimore, to asslst in procuring the 
settlement of the estate. In, the year 1896 the executors paid to Elliott & 
Hoffman certain spécifie legacies, whJch were remitted to Fairman, and by 
him paid to the persohs entitled. Litigation arose afCectlng the estate, re- 
spectlng claims and demande flled against it, in which Elliott & HofCman 
and Fairman defended the interests of the parties named; the former not 
being in direct communication with the clients of Fairman, but corre- 
spondlng with them in référence to ail matters eonnected with the litigation 
and the estate. In the month of March, 1898, the estate being ripe for 
distribution, the executors requlred reeeipts from the distributees for their 
shares, respectively; and Fairman procured from his clients such reeeipts, 
foifwârded them to Elliott & Hoffman, who deUvered them to the executors, 
and récelved from them the amount of the distrlbutive shares. Fairman 
had agreed with Elliott & Hoffman that they should charge 10 per cent, 
of the amount collected for their services, and that Elliott & Hoffman 
should retain two-thirds of the fee. In March, 1898, Elliott & Hoftman re- 
ceived from the executors the amount coming to each of the distributees 
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named, deducted from the total amount the fee chargea, drew theîr checks 
on the National Mechanics' Bank of Baltimore to W. J. Fairman for hls 
one-thlrd of the 10 per cent., and drew thelr five checks, each for the sum 
of $605.61, and payable, respectlvely, to the order of the dlstrlbutee entltled 
thereto, and forwarded the checks to Fairman, who indorsed them, re- 
spectlvely. In the name of his client, "By W. J. Fairman, Attorney, — ^W. J- 
Fairman," and deposited them with the National Bank of the Kepublic of 
Chicago to hls crédit on account. Thls bank In due course of business for- 
warded them for collection to the Old Town Bank of Baltimore, by which 
they were presented through the Baltimore clearing house to the National 
Mechanics' Bank, upon whieh they were drawn, and were paid by that 
bank; the amount being credited by the Old Town Bank to the account of 
the National Bank of the Republlc. On or about April 1, 1898, ail of thèse 
checks were delivered by the National Mechanics' Bank to Elliott & HofC- 
man, who at the time' made no objection to the indorsements of any of the 
checks, but afterwards, on the 9th of May, 1898, being Informed that Fair- 
man had not settled wlth and paid to his clients the amount so eollected 
by him, except as to the amount due Mrs. SIdney K. Swander, returned 
to the National Mechanics' Bank the four checks for Ç605.61 each, with the 
statement that the indorsements thereon were not satisfactory to them; and 
thereupon that bank delivered the checks to the Old Town Bank, and de- 
manded and received from It the amount, and the latter bank afterwards 
brought this suit to recover the amount so paid. Fairman from time to time 
checked on the National Bank of the Republic, and drew ont the whole 
amount of thèse checks, prior to any notice to that bank of the daim of 
Elliott & Hoffman that the Indorsements were irregular. Subsequently 
Fairman, after repeated demand, paid to each of the four unpaid legatees 
the sum of $125, amountlng in ail to $500, which was paid ont of the moneys 
received by him upon the checks forwarded by Elliott & HofCman. Fairman 
had no express authority to indorse any of the checks, aslde from sueh 
authorlty as may hâve been vested in him by virtue of his employment as 
stated; and the payées, except as may be inferred from the facts stated, 
never subsequently ratified th'e Indorsements. or received any benefit of them, 
except to the extent of thelr respective shares of the $500 paid by Fairman. 
The facts stated were stlpulated by the parties, and, upon a trial by the court 
wlthout a jury, judgment for the défendant below was asked and refused, 
and judgment was rendered for the plalntiff below, the Old Town Bank of 
Baltimore, to review which a writ of error is sued out 

Herbert Z. Davis, for plairitîff in error. 
Arthur G. Waite, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

JENKINS, Circuit Judge, after stating the facts as above, dehv- 
ered the opinion of the court. 

The authority to collect and to receive from the executors the 
amount coming to the distributees included ail the usual means of 
executing that authority with efïect (Story, Ag. § 58), and ail appro- 
priate modes and reasonable modes are deemed to be within the scope 
of the authority conferred (Leroy v. Beard, 8 How. 451, 468, 12 L. 
Ed. 1151). The authority is limited to the particular subject, but 
should be construed to enectuate the design and object. The au- 
thority of an attorney in the course of a litigation and in the prosecu- 
tion and collection of claims has been often considered, but the courts 
hâve not at ail times been at agreement. Hogg v. Snaith, i Taunt. 
347; Howard v. Baillie, 2 H. Bl. 618; Merrick v. Wagner, 44 111. 
266; Robinson v. Bank, 86 N. Y. 404; Jackson v. Bank, 92 Tenn. 
154, 20 S. W. 820, 18 L. R. A. 663, 36 Am. St. Rep. 81; Harbach 
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V, Coivîn, 73 lowa, 638, 35 N. W. 663 ; Levy v. Brown, 56 Miss. 83 r 
Maxwell v, Owen, 7 Cold. 630; Clark v. Randall, 9 Wis. 135, 76 Am. 
Dec. 252; Sherrill V. Clothing Co., 114 N. C. 436, 19 S. E. 365. 
There appears a tendency to relax the strict limitation of implied 
authodty tp meet the necessity of prompt action in modem business 
methods, particularly when client and attorney are at considérable 
distance from each other. After ail, the question of authority must 
dépend, as Mr. Mechem observes, largely upon circumstances ; and 
"authority to do a given act cajrries with it an implied authority to 
do those things which are necessary in order to accomplish tlie 
main end, and what is necessary must be determined in many cases 
by référence to the particulaj" facts." Mechem,' Ag. § 816. In the 
case at bar, Faîrman, the attorney of the legatees, alone was au- 
thorized to receive from the executors the amount coming to the 
distributees. It was also his duty to take only money in payment 
oftheclaims. Garvin v. Lowry, 7 Smedes & M. 24. EUiott & Hoff- 
man were engagecl by Fairman to assist in the prosecution and col- 
lection of the daims. They were subagents, without privity with 
Fairman's clients. They were agents of the agent only. Mechem, 
Ag. § 197. They were subordinates, not substitutes. They were 
responsible to Fairman, not to his principals. He was responsible 
to his clients for the conduct of his subordinates, and for ail moneys 
which should corne to their hands. Their duty was fulfilled, their 
liability discharged, when they had paid to Fairman the moneys col- 
lected by them as the fruit of the litigation. They had no warrant 
to çonstitute themselves the guardian of Fairman's clients, or to 
volunteer protection to them against their chosen counsel, if, indeed, 
they had any such purpose. They drew their checks upon their 
bank for the amount coUected, less the fee for service, which had 
been agreed upon with Fairman, but not with his clients. It was 
Fairman's duty to account to his principals as well for the amount 
collected as for the fee exacted. If he could not sustain the rea- 
sonableness of that fee, he was liable to respond to his principals. 
He, not EUiott & Hoffman, took the risk of the arrangement he 
had made with the latter. It was their duty to pay to Fairman the 
amount collected. The checks drawn did not çonstitute payment. 
They were but a convenient mode of making payment. EUiott & 
Hofïman could not rightfully curtail the authority of Fairman to 
receive in money the fruits of the litigation, since he had been there- 
to fuUy authorized by his clients, with whom EUiott & Hofifman had 
no privity. Indeed, we are inclined to believe that EUiott & Hofif- 
man did not design to limit, if they could, Fairman's authority ; that 
thèse checks were drawn to thè order of the distributees, respec- 
tively, merely to indicate thé division of the fund among them, and 
in thè expectation that Fairman would himself coUect and distribute 
the money. Otherwise théy would at once upon receipt of the 
checks from. their bank liavè objected to the manner of the indorse- 
ment. They rested without objection for an entire month after 
reîturn of thé checks td them, objecting for the first time upon as- 
certaining that Fairman' had defaulted in his duty to his clients, and 
then only upon the groiirid that the indorsements were not satis- 
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factory, not that the indorsements were beyond the authority of 
Fairman. His check to the order of Swander was not returned or 
objected to, although similarly indorsed; and this, doubtless, be- 
cause Fairman had accounted for the amount to his client. The 
subséquent proceedings against Fairman, successful in part, were 
instituted in behalf of his defrauded clients by the same attorneys 
who represent the Old Town Bank in this suit. Thèse facts lend 
color to the suggestion that Elliott & Hofïman's late objections 
and return of the checks were not because the indorsements were 
unauthorized and were not approved by them at the time, but were 
made to forward the interests of Fairman's clients against the Na- 
tional Bank of the Republic, and that this suit, under some under- 
standing and arrangement, is in fact prosecuted in the interest of 
those clients. However that may be, we are of the opinion that, 
under the peculiar facts disclosed, Fairman was authorized to collect 
this money, and for that purpose to exécute thèse indorsements upon 
the check. His clients were scattered, some of them in distant 
States. He was responsible to them for the money which Elliott & 
Hoffman had coUected. The checks were not payment to him of that 
amount. They were but a convenient mode or means of remitting 
to him the money collected. If for any reason the checks should 
fail of honor, his responsibility to his clients remained, and could 
not be discharged except by the actual payment of money to them. 
We do not mean to say that the implied authority of an attorney 
authorizes an indorsement of his client's name in such way as to 
bind the client as an indorser, but that, under the circumstances of 
this case, Fairman was authorized to collect the money of his clients, 
and for that purpose to make thèse indorsements as a proper means 
to that end. The indorsement was availing to protect the drawer of 
the check, and that is sufficient. It was ruled in Brown v. Donnell, 
49 Me. 421, "^y Am. Dec. 266, that the agent of a corporation may 
hâve authority to transfer a note by indorsement, but no authority 
to bind the corporation as indorser of it; remarking that in like 
cases the distinction is often overlooked between the authority to 
bind one by a contract of indorsement, and the authority to transfer 
property by an indorsement. 

The judgment is reversed, and as the cause was tried below upon 
stipulated facts, and upon those facts, as matter of law, we are of 
opinion that there can be no recovery, the cause is remanded, with 
a direction to the court below, upon the facts stipulated, to render 
judgment for the défendant below. 



CEOCKETT et al. v. MILLER. 

'Circuit Court of AppealB, EIghth Circuit December 2, 1901.) 

No. 1,535. 

1. Trial — Verdict— Sufficienct dp Evidence — Objection— Appeal. 

Where there was no motion for an instructed verdict, bat, wlthotit 
objection, tlie court was permitted to charge the jury on the assumption 
that there was sufficient évidence to justlfy the submisslou of the case 
to them, the objection that there was no évidence to support the verdict 
cannot be first heard and considered In the appellate court. 



780 112 FKDBRAI. REPORTER. ' 

H MAUc&tÔW TRESÎfâM— JUBT— iNSTRCOtlONS— DaMAOKB. 

Wbere» 10 an action against a sherlff for mallclousty lerytog on and 
taklng plalntlff'giproperty under an exécution against anotber, tbe conrt 
bas car^ully Jinstructed tbe Jury as to tbe spécial damages clalmed and 
tbe gfotatias 6t récovery, a charge that If they flnd that def endanf s acts 
were wlUfttl aind maliclous, and for tUe pu!i>ose of Injurlng tbe plalntlff, 
tbey sbould tben ascertaln wbat damages she bas sustained, as shown 
by tbe eTidence, and that sbe Is entltl,ed to recover sucb damages, Is 
not objectlonable, as assumlng that tbé évidence shows that sbe bas 
sustained some damage. 

& BAME — RePLKTIN— -JUDGMKNT— ESTOPPEL. 

Under Oonsol. St. Neb. S 4701, provldlng that a Judgment for plalntlft 
in replevln sball Include "adéquate damages for tbe Illégal détention of 
tbe property," sucb a Judgment, recovered against tbe sherlff, Is not a 
bar or estdppel to an action against blm for damages to plalntlflf's répu- 
tation, business, and crédit, resultlng from the maliclous levy on and 
taklUg sncb property under an exécution against anotber. 

4. Bamb— Splitting Cause op Aotion. 

Under Consol. St Neb. 8 4701, Umltlng the damages whlch may ba 
recovered in replevln to those for the illégal détention of the property, 
damages to tbe business réputation and crédit of the owner, resultlng 
from the maliclous taklng of the property, cailnot be recovered In such 
action, and bence a sépara te action to recover such damages Is not a 
spUtting of a cause of action. 

5. Baub — Actions — Consistent Rembdibb 

An action for niaUclous trespass in seizlng plalntUTs goods under an 
exécution against anotber is not Inconsistent velth a replevln suit to 
recover ancb goods, so as to render the bringlng of replevln an élection 
of remédies precluding a subséquent action. for maliclous trespass. 

In Ërror to the Circuit Court of the United States for the District 
of Nebraska. , ♦ 

Prior to January, 1897, Joseph Horkey, belng the owner of a stock of 
merchandlse contained in a store in Orelgbton, Neb., executed a mortgage 
upon tbe eame to sécure the payment of an Indebtedness due to one Cheney. 
The property conveyed by tbe mortgage was kfterwards, in January, 1897, 
sOld under a power of sale thereln contained, and purchased by one Bone- 
Bteel, who afterwards. In March, 1897, sold and delivered tbe same to Belle 
Miller, tbe défendant in error. Sbe contlpued carrying on the business of 
buying and selllng merchandlse in the same store, employing Horkey as 
an agent or clerk, until June 23, 1897, when Charles Crockett, then sherlfC 
of Knox county, one of tbe plaintlfCs In error, levied an exécution upon the 
entire stock of boots and sboes in tbe store to satisfy a Judgment before 
then rendered against Horkey. The goods so selzed in exécution remalned 
in the store, in custody of the sherlff, until June 25, 1897, when the same 
were dielivered by blm to Belle Miller, pursuant to the command of an order 
of dellvery made in a replevln suit then Instituted by her against blm in 
the district court of Knox county for the same. This suit came on for a 
hearlng and was heard in May, 1898, resultlng in a Judgment In ber favor 
against Crockett for one cent damages and costs. While that suit was 
pending, and on Jnly 7, 1897, Belle Miller Instituted in the circuit court of 
the United States for the district of Nebraska her civil action against 
Charles Crockett and tbe other plalntifCs iii error herein, who were suretiea 
on tbe officiai bond of Crockett as sherlff of Knox county, to recover the 
snm of $5,000 damages alleged to bave been sustained by her in loss of 
crédit and business standing as a resuit of wbat she allèges to bave been 
maliclous conduct on the part of the sherlff in making the levy, and also 
to recover the sum of $1,000 alleged to hâve been paid ont and expènded 
ky lier «s attomey's fées and expenses In asserting her right and tltle to 
the goods so levied on by Crockett. The answer of the défendants put in 
issue the alleged malice of the sherifC, and pleaded afflrmatlvely the Judg- 
ment in tbe replevln suit as an estoppel by former adjudication to plaintifTa 
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rîght of recovery. The cause came on for trial, and resulted In a verdict 
and judgment for plaintiff In the sum of $2,157.11. ïo reverse thls judgment, 
the défendants bring the case hère by writ of error. The assignments of 
error challenge the judgment rendered below in three particulars: First, that 
there was not suflicient évidence to support the verdict; second, that the 
trial court erred in certain portions of its charge to the jury; third, that the 
trial court erred in refusing to hold that the judgment in the replevin suit 
was a bar to this action. 

William V. Allen and Willis E. Reed, for plaintiffs in error. 
H. C. Brome and A. H. Burnett, for défendant in error. 

Before SANBORN and THAYER, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge, after stating the case as above, delivered 
the opinion of the court. 

It is charged in the complaint that the sheriff well knew that the 
goods which he seized, under authority of the exécution against 
Horkey, did not belong to Horkey, but were the goods and property 
of the plaintifï, and also that the sheriff "willfuUy, maliciously, and 
with the intent and design of * * * destroying and injuring 
her business crédit and standing, and preventing her from carrying 
on and continuing her business," made the levy in question, and did 
thereby in fact interfère with the conduct of her business, and injure 
her business crédit and standing. It is further charged in the com- 
plaint that the sheriff well knew that the seizure of her goods by 
him under exécution as the property of another would "greatly im- 
pair her business crédit and standing." This action is analogous to 
one for the malicious abuse of civil process, but in reality is an action 
on the case for a malicious trespass, committed under color of office. 
No question was raised below as to the character of the action, or 
the sufificiency of the complaint to state a cause of action, but défend- 
ants chiefly relied upon the proposition that the judgment and satis- 
faction thereof, in the former replevin suit, was an effectuai bar to 
this action. Before considering this main défense, we will dispose 
of the two other assignments of error. 

The first is that there was no évidence to support the verdict. This 
contention is a new one, and for the fîrst time made in this court. 
No motion for an instructed verdict, either at the close of plaintiff's 
case or at the close of the whole évidence, was made; but, without 
. objection on the part of défendants, the court was permitted to 
charge the jury on the assumption that there was sufïîcient évidence 
to justify a submission of the case to them. Such being the facts, 
défendants cannot now for the first time be heard to raise the ques- 
tion of the sufficiency of the évidence to support the verdict. Village 
of Alexandria v. Stabler, i C. C. A. 6i6, 50 Fed. 689 ; Insurance Co. 
V. Unsell, 144 U. S. 439, 12 Sup. Ct. 671, 36 L. Ed. 496, and cases 
cited. 

The next assignment of error challenges the correctness of the 
following two portions of the charge of the court to the jury : 

(1) "If, on the other hand, you find that the Sheriff, Mr. Crockett, was 
not actuated simply by an honest désire to perform what he regaïded and 
belleved to be his duty under the circumstances of the case as an offlcer, 
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but was actnated by a wlllful and mallclotis motive or purpose to Injure the 
plalntlff, then the plalritlff would be entltled to recover of the défendants 
In thls case the damages whlch the testimony shows plaintiff has sustalned. 

• • *" 

(2) "If, on the other hand, you flnd hls action was wlllful and maliclous, 
then ascertaln what were the damages shown by the évidence whioh the 
plaintlfC has sustalned." 

The court in the forepart of its charge had clearly and distinctly 
called the jury's attention to the particular allégations of the com- 
plaint set forth in some détail at the beginning of this opinion, and 
immediately preceding one portion of the charge excepted to had 
told the jury to first détermine from the évidence whether the sheriff 
acted willfuUy and maliciously as alleged in the pétition, and that if 
he did so act — ^that is, with the intent and design of destroying and 
injuring plaintifîf's business crédit and standing — the plaintifif could 
recover, but if he did not so act the verdict should be for the défend- 
ants. The criticism of the portions of the charge excepted to is that 
in them the court assumed there was évidence showing that plaintiiï 
had sustained some damage. In our opinion, this criticism is with- 
out inerit. The court pointedly referred the jury to the évidence 
in the case, and in eflfect told them, if they found for the plaintitî, 
to award her such damages as the évidence shows she had sustained, 
if any. In another portion of the charge the court narrowly con- 
fined attention to the particular damages alleged to hâve been sus- 
tained by plaintiiï. We fail to see how the jury, in the light of the 
whole charge, could hâve been misled by the portions complained of. 

The next and only remaining question for our considération is 
whether the trial court erred in holding that the judgment in the re- 
plevin suit was not a bar to recovery in the présent action. It is 
conceded that, if the damages recoverable in the replevin suit might 
hâve included the damages sued for in this action, the judgment in 
that suit would hâve operated as an effectuai estoppel against recov- 
ery in this action. Cromwell v. Sac Co., 94 U. S. 351, 24 L. Ed. 195 ; 
Roberts v. Railroad Co., 158 U. S. i, 15 Sup. Ct. 756, 39 L. Ed. 873. 
Section 4701 of the Consolidated Statutes of Nebraska, relating to 
replevin, is as f ollows : 

"In ail cases where the property has been dellvered to the plalntlff, where 
the jury shall flnd for the plalntlff on an Issue jolned, or on Inquiry of 
damages upon a Judgment by default, they shall assess adéquate damages 
to the plalntlff for the Illégal détention of the property, for whlch, wlth 
costs of suit, the court shall render Judgment for plalntlff." 

It will be recalled that plaintifï at the time of instituting her re- 
plevin suit secured an order for the delivery to her of the goods levied 
upon, and subsequently took possession thereof and held the same 
pending the trial of that suit. She thereby brought herself with- 
in the purview of section 4701, Consol. St., and had her day in court, 
and full opportunity to recover "adéquate damages * * * for 
the illégal détention of the property." What are such damages? 
The language of the act itself seems clear and unambiguous, namely, 
for the illégal détention, and for nothing else. The case of Dietrich 
v. Railroad Co., 13 Neb. 43, 13 N. W. 13, was an action in replevin to 



CROCKETT V. MILtER. 733 

recover possession of a one-stnry frame building which the case 
shows to hâve been personal property. It was found that the plain- 
tiff was the owner and entitled to the immédiate possession of the 
house. Upon the trial plaintiff offered to show that in the removal 
of the house by the officer, pursuant to the order in the replevin case, 
damage was donc to certain of her personal effects. The suprême 
court of Nebraska said : "This ofifer was whoUy immaterial, and in 
rejecting it the référée ruled correctly. That was a matter that could 
not properly be adjudicated in this action." The case of Jameson v. 
Kent, 42 Neb. 412, 60 N. W. 879, was also an action in replevin. 
The suprême court of Nebraska took occasion there also to approve 
the views as expressed in Dietrich v. Railroad Co., supra. In the 
case of Teel v. Miles, 51 Neb. 542, 71 N. W. 296, the plaintifif, after 
having recovered, in an action of replevin, a judgment for the return 
of her property and her damages for thé illégal détention of the 
same, instituted a second suit for damages, alleged to hâve been sus- 
tained by the dépréciation in the value of the property while in the 
possession of the défendant, who, as sherifif, had levied upon it. The 
court there had occasion to consider the scope and meaning of sec- 
tion 4701, Consol. St., and said: "Thèse provisions [referring to 
said section] it would seem contemplate the assessment in the re- 
plevin action of ail damage resulting from the unlawful détention 
of the property including its use and the dépréciation thereof in value 
while so detained." And, after citing several authorities, continues : 
"The unlawful détention in such case is, in contemplation of statute, 
a single cause of action in favor of the successful party, whether 
plaintifif or défendant, and the remedy therefor is exhausted by a 
single recovery." It is manifest that this last-mentioned case is no 
authority for the contention of défendants in the présent case. The 
dépréciation in the value of the property while in the possession of 
the sherifif was undoubtedly a proper subject for considération in the 
replevin suit. It came within the obvions meaning of the language 
of section 4701, Consol. St., as damages resulting directly to the 
plaintifï by the "illégal détention" of her property, and is totally 
dififerent from spécial damages which might hâve resulted conse- 
quentiàlly to her from the malicious and willful conduct of an ofi&cer, 
resulting in loss of business crédit and standing. It may readily be 
conceded, as the court there said, that the "unlawful détention" 
afifords a single cause of action, which is exhausted by the replevin 
suit, but, as the présent case does not relate to damages for the "un- 
lawful détention," that case is not authority against the plaintiff's re- 
covering the spécial damages sued for in this action. In the very 
récent case of Schrandt v. Young (decided by the suprême court of 
Nebraska on June 19, 1901) 86 N. W. 1085, since the argument of 
the case now under considération by us, its former décisions were 
reviewed, and the whole subject of damages in replevin actions under- 
went an exhaustive considération. The case was one in which the 
property replevied was delivered to the plaintifif, and the issue found 
in favor of défendant. By section 4700, Consol. St. Neb. 1891, the 
judgment in such case must be "for the return of the property or the 
value thereof in case a return cannot be had, or the value of the pos- 
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session pf the same and for damages for withholding said property 
apd çostS; of suit." The court in its opinion treats the darhages for 
"wit%oldiqg" property contemplated by sections 4699, 4700, Consol. 
St. Neb.,.the same as damages for "détention" pf property in cases 
contemplîLted by section 4701, Id. tThe court says : 

"Section 191a [section 4700, Consol. St. Neb.] provides tliat tlie judgment 
mentioned in tlie prior section sliall be for the returu of the property, or, 
if retijrn cannot be had, for the value or value of possession, 'and for damages 
for ■ï^itliholding the property.' In otber words, the damages allowed are 
for the withholding or détention of the property, not ail damages generally 
which may be connected veith the subject in dispute, or grow out of the 
relation of the several parties to each other or to the property. They must 
arise from and be incident to the contest over possession of the property, 
and, unlesa they do so arise, are not recoverable merely because connected 
with the transaction by reason or virtue of vrhich the plalntifC's alleged right 
of taking possession accrued. • * » The replevln action is primarily to 
adjudlcate, the possession of the property. Other rlghts and claims must be 
determlned, as a gênerai rule, In other approprlate proceédings, even thoUgh 
closely connected with the controversy out of whlch the contest over pos- 
session arises." 

The court finally announces its conclusion as follows : 

The "measure of damages for détention recoverable by défendant In re- 
plevln rçay: be stated thus: He may recover, (1) if there is no spécial value 
attaching to use of the property, Interest; (2) if the value of use of the 
property exceeds the interest, then such value, without regard to whether 
the property is returned, but in such case no interest; (3) If loss, détériora- 
tion, or dépréciation occur whlle the property is withheld, then; the amount 
of such loss, damage, or dépréciation, to be condltloned, however, upon re- 
tum of the pi-operty, the alternative judgment for the value being flxed as 
of the date of the taking. Moreover, thé damages for détention must be 
such as grow out of the détention, and are connected with or incident to 
the contest over possession." 

The last-mentioned case is decided by'the court of last resort of 
Nebraska, and, in our opinion, so construes its local laws as, under 
the familiar rule, should control our interprétation of it. 

Under the New York statutes, in actions of replévin the jury is 
required to assess the value of the property and damages for its dé- 
tention. In the case of Allen v. Fox, 51 N. Y. 562, 10 Am. Rep. 641, 
the suprême court of that state, in discussing the measure of dam- 
ages for thç détention of property in a replévin suit, s^ys: 

"In many cases interest on the value from the tlme of the wrongful taking 
would be a proper measure. It would be generally in ail cases where the 
property detalned was merchandlsé kept fpr sale, grain, and ail other ar- 
ticles of property useful only for sale or consumptlon. In sUch cases. If the 
owner recover the interest on the value of his property from the tlttie he 
was deprlved of It^ he will generally hâve a complète indernnity, unless the 
property has depreciated In value. In which case the dépréciation must be 
added to the Interest on the value, taken as it was before the dépréciation, 
and the two Items wUl fumlsh the amonht of the damage; Thls damage, 
together with the property or its value at the tlme of the trial, will give 
the owner asi complète an îndemnity as the law is generally able to give 
any person seeking redress for a wrong. But the sanie measure of damages 
Would not generàUy fumlsh the owner an Indemnity In case the property 
clalmed had a value for lise, or, in other words, a usable value, such as 
horses, cows, carrlages, and boats. In such case the direct damage which 
the owner suffers is the loss of the use, and the value of the use should be 
the measure of damage." 
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Counsel for défendants rely largely upon the case of Ellis v. Crowl, 
46 Kan. 100, 26 Pac. 454; but that case, in our opinion, is no au- 
thbrity for their contention. It was there held that after the real 
owners of property levied upon by the sherifif as the prdperty of an- 
other instituted a suit in replevin for the return of their property, to- 
gether with damages for its unlawful détention, and after they had 
been awarded a judgment in such action, and had accepted payment 
thereof, they could not afterwards institute an action against the 
sherifï and the sureties on his officiai bond to recover damages for 
the wrongful taking and détention of the property; that the adjudi- 
cation in the replevin suit was conclusive upon the parties, and a bar 
to the maintenance of the second action. Without any doubt, that is 
correct. The second action, as disclosed in that case, was for the 
same relief, namely, damages for the taking and détention of the 
property which was contemplated by the replevin statutes of Kan- 
saSj and which the plaintifïs had availed themselves of in a former 
action in replevin. The court there says : 

"The Issue In thls case, so far as the damages for fletentlon Is concerned, 
Is substantially the same as In the former. The same éléments of damages 
are to be eonsldered, and substantially the same proof would be required to 
sustain the issue in either case." 

If the case now before us was one for the recovery of any kind of 
damages for the unlawful détention of the property only, it would 
présent the same case as was before the Kansas court, but, as al- 
ready seen, such is not, the fact. 

As a resuit of a careful examination of many cases, not only those 
to which our attention is called by défendants' counsel, but many 
others to which we hâve given critical attention, we think the rule 
may be safely stated as follows : That the only damages which can 
be recovered by a plaintifif in an action of replevin under the statutes 
of Nebraska as construed by the suprême court of that state, where 
the property has been delivered to the plaintiff, are interest on the 
value of the property during the time plaintiff is deprived of its 
possession, the injury or damage donc thereto by the officer in tak- 
ing the same and while in possession thereof, and, in some cases, 
the usable value or the value of the use of the property while so 
detained. This we believe to be the New York doctrine, and is 
substantially the doctrine of the state of Nebraska, as we under- 
stand the décisions. 

Accordingly it follows that the collatéral or consequential damages 
occasioned by a seizure of property by the officer against whom the 
replevin suit is brought, such as injury to the business réputation, 
crédit, and standing of the plaintiff occasioned by the malicious con- 
duct of the officer making the seizure, coupled with the express pur- 
pose and intention of so injuring the plaintiff, are not within the pur- 
view of the statutory damages flowing from the unlawful détention 
of property, within the meaning of replevin acts. They are totally 
différent from them, in that they do not flow proximately from the 
act of détention merely, but are spécial and consequential damages, 
arising out of facts specially pleaded in this case showing an inten- 
tion to inflict them. 
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It is more pbvious that the other dément of damages, namely, the 
attorney's fées an4 expe^ses of the plaintiff in asserting her claim and 
defending her tîtl« to the property seized by the sherifï, could not 
hâve been introduced înto the replevin suit. It was for services ren- 
dered and expenses incurred in that suit that the plàintifï was dam- 
aged, and, in the absence of some statutory provision permitting re- 
covery therefor in the suit itself, it is obvious that if the necessary 
prerequisite élément of mahce existed she was réquired to institute 
another ând différent suit therefor. The trial court limited plairitifï's 
right of recovery in thîs action to such damages as she might hâve 
sustain€id by reason of loss of business crédit and by reâsôn of ex- 
penses incurred in the prosecution of the replevin suit, carefuUy with- 
drawing îrom the jury any considération of damages oçcasîoned by 
reason of the détention itself of the property. There was no excep- 
tion taken to the court's direction with respect to damages. In 
other words, it was conceded at the trial that, if plàintifï was entitléd 
to recover at ail, she was entitléd to recover the two items last alluded 
to. For the foregoing reasons, the défendants' contention that the 
claim asSerted in this action is res adjudicata cannot prevail. 

For like reasons, also, there is, in our opinion, no merit in the the- 
ory of estoppel, by splitting the cause of action, as argued by défend- 
ants' courfsel. If the damages resulting to plaintiff's business stand- 
ing and crédit, as a conséquence of the malicious conduct of the 
sherifï, could not hâve been recovered in the replevin suit, surely the 
plàintifï should not be punished for not attempting to do so. 

Défendants' counsel further conterid that plàintifï is estopped from 
prosecuting the présent action by the doctrine of élection of remé- 
dies. A statement of the principles underlying this doctrine, in our 
opinion, demonstrates its inapplicability to the présent case. "Where 
there are two existing and substantially inconsistent remédies, the 
adoption and pursuit of one of them excludes from the party the 
benefit of the other." Crossman v. Rubber Co., 127 N. Y. 34, 27 
N. E. 400, 13 L. R. A. 91, and cases cited. The présent action for 
malicious trespass in seizing plaintifï's goods is not inconsistent with 
the replevin suit. Although thèse two actions "differ in form, one 
does not allège what the other dénies. * * * While they are 
consistent they are not identical, and recpvery in one does not con- 
stitute a bar to a recovery in the other." Eowen v. Mandeville, 95 
N. Y. 237. Thèse two actions are not Hke replevin and trover, in 
one of which plàintifï would aiïirm his ownership of and title to the 
property seized, in the other of which he would disafïirm his owner- 
ship and title and sue for the conversion. Thèse two would présent 
a clear case of inconsistent remédies, the élection to resort to one of 
which would preclude resort to the other. The actions for replevin 
of goods, and malicious trespass on the part of an ofRcer in levying 
upon the same, each assert plaintifï's title to the property seized. A 
replevin action has for its immédiate object the restoration to the 
plàintifï of his goods, and afïords the incidental remedy of recover- 
ing the direct and limited damages occasioned by the mère détention 
thereof. The action for malicious trespass has fof its object, not the 
restoration of the goods, and not the direct damages occasioned by. 
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their détention, but consequential damages resulting solely from the 
malicious conduct of the officer, which must be specially pleaded 
and proved, and which, as already seen, could not hâve been recov- 
ered in the replevin suit. It is also true that thèse two actions do not 
necessarily afford coexisting remédiés. The remedy in replevin, un- 
der the circumstances shown in this case, arises immediately upon 
the taking of the goods by the ofEcer. The remedy sought in the 
présent action for injury donc to business crédit ând standing might 
not and probably would not arise until some time after the seizure 
oi the goods, certainly not until the knowledgè of that seizure be 
brought home to creditors. For thèse reasons, supplementing those 
hereinbefore given on kindred propositions, we are of opinion that 
the doctrine of élection ofremediès has no application to this case. 

After giving attentive considération to ail the arguments of learned 
counsel, we are unable to discover any réversible error in the pro- 
ceedings of the trial court. Its judgment must therefore be affirmed. 
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(Circuit Court of Appeals, Seventh Circuit January 7, 1902.) 

No. 778. 

1 BviDENCB — Copies op Dociuments. 

Letterpress copies of documents, which were delivered to a défendant, 
dUly proved, and attached to the déposition of a witness, are admissible 
In évidence where timely notice to défendant to pfoduce the origlnals 
on the trial was given and they were not produced, although such 
notice was not given to produce them when the déposition was taken. 

9. Tbial— Objections to Evidence— Timb for Making. 

The objection that the copy of a contract Introduced in évidence was 
not stamped, and that there was no proof that the original was, as re- 
qulred by the internai revenue laws, must be made when the document 
Is ofCered, and cannot be considered when flrst made in a motion for new 
trial. 

8. BAMB— SUFFICIBNCT OF OBJECTION. 

An objection to évidence on the ground of varlance must specify In 
what the varlance consists. 

4, NovATiON— RaquisiTEs — Evidence. 

Défendant, which had contracted to furnlsh plaintlfC with iron re- 
quired In its business, leased its mlUs to a second company, which agreed 
to fulflll defendant's contracts, Includlng that with plaintiff. In an 
action by plaintlfC to recover for a breach of the contract, défendant 
pleaded a novation as a défense. Eelck, that the lease, contamlng the 
agreement of the lessee, was admissible In behalf of défendant as a 
Unk in the chain of évidence to prove novation, but that its exclusion 
was harmiess error where there was no évidence tending to show any 
agreement on the part of plaintiff to accept the lessee and release de- 
fendant from the contract 

IL Saue. 

The fact that plaintiff was notlfied of the lease and agreement, and 
afterwards accepted deliveries of Iron under the contract from tha 

I Rehearlng pendlng. 

112 F.— 47 
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, tè«Sel#, Wë pald It f 6t the same, dld nbt pfové (t novatlon, but waa 
éntltely' consistent Wltbthe continued^Uabillty of défendant, and wlth 
< im^inlxntion on tb»pàift of plalntlS to bold d^endiwt to tbe performance 
■ of the çontract. ■,:'■. 

& APPltMi— SOFFICIBJÎOY (Oy IXCBPTIOHS. 

An exception In gross to the refusai of the court tb glve a number 
of instructions askeâ is not availing if any one of tbem was properly 
■ rëfuséd. ■■ ' ■' 
î. TtoAi^l^BEMcT— Rbspohsitbnbss to Issugs. 

It Is only where thç dlfCerent counts in a déclaration state différent 
caflses of action tiiat the Jury should be rèqulred to make separate 
findlngs on each count Wheré the counts merely state the same cause 
of action in difFerent forma, a gênerai verdict Is sufflcient 

In Erroir to the Cirduit Court of tl^ç United States for the Northern 
District iof Illinois. 

Tiie action is in assumpsit, brought by the défendant in error, the Llnstroth 
Wagon Company, for brevlty called the "Wagon Oompany," agàlnst the 
plaintiff in error, the Illinois Car & Equipment Company, for brevlty called 
the "Car Company," to recover damages for default in the performance of 
a contraet dated January 21, 1889, by whtch the Car Company agreed to 
furnlsh the Wagon Company its season's supply of merchants' bar Iron, not 
to exoeed 300 tons, at $1.12 rfite, onerhajf extras, f. ,o. b. mlll, less freight 
to St. Louis, on certain terms àtiated; dellvery February and September, both 
inclusive* Th^ contraet on behalf of the Car Company was made by the 
firm of L. B. & J. D. Bipley, its sales agents at St. Louis, where the wagon 
Company was located. The Car Company was the proprletor of certain 
mlils at Anniston, In the state of Alabama, where it was contemplated the 
Iron was to be manufactured; its gênerai offices belng in the clty of Chi- 
cago. XJp to J«ne 1, 1889, the Wagon Company from time to tlme handèd 
to the Elpleys speélflcations for iron to be dellvered undér the contraet ac- 
cordlng to the usual method of dealing between the Car Company and its 
customers in the elty of St. Louis, and thèse were forwarded to the Car 
Company, and were accepted and acted upon by it The Car Company de- 
llvered 190 tons of the ironin accordance wlth the spécifications. On that 
date the Car Company leased tb the Southern Car & Foundry Company, for 
brevlty called thé "Southern Company," its real property, works, and plant 
at Anniston, Ala., for the term Of Ave years, and asslgned to the Southern 
Company the contracta theretofoire entered Into by the Car Company, includ- 
Ing the contraet IH questioii; thé Southern Company agreeing wlth the Car 
Company to perform and exécute the contraet. The Southern Company 
shlpped to the Wagon Company some of the iron for whlch the Car Com- 
ï»ny had received spécifications. The Wagon Company was notlfied of thls 
lease, and subséquent spécifications were forwarded to the Southern Com- 
pany by the direction of the Rlpleys, and through them. The 300 tons of 
Iron contracted for were thiis speclfled by August 16, 1899, but there was 
fallure to dellvéi: 109 tons. The action was brought to recover damages for 
Buch fallure. The flrst and second counts of the déclaration deelared upon 
a sale of 300 tons of merchahts' iron at the prlce stated, and fallure to 
dellver. The tbird coûnt sMs ont thê contraet In hœc vérba, and allèges 
fallure to dellver. The fourth count déclares the common counts In as- 
•umpslt. Thére were some amended counts, not materlally changlng the 
■tatus. The Çàf Company pleaded thegèneral Issue, wlth an addltlonal plea 
tettlng up the défense of novatlon. The trial resulted in a verdict for the 
Wagon Cbmpany. The errOrs asslgned hâve référence to proceedlngs at tbe 
trial, and are suffldently stated In the opinion. 

A. R. SheriflE, for plaintiff in error. 
Israël Shrimski, for défendant in error. 

Before JENKINS and GR03SCnP, Circuit Judges, and BUNN, 
District Judge. 
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JENKINS, Circuit Judge, after stating the facts as above, deliv- 
ered the opinion of the court. 

The objections urged are mainly technical, and many of them with- 
ôut merit, not justifying extended considération. We speak to such 
as are deemed worthy of comment. ; 

'Certain impression copies of originals delivered to the Car Com- 
pany by the Ripleys were ofifered in évidence in connection with the 
déposition of one of the Ripleys, being letterpress copies of the con- 
tract in question and of the spécifications for iron delivered to the 
Ripleys and forwarded to the Car Company. Thèse were duly 
proved to be copies, but at the trial it was objected that no notice 
had been given to produce the originals at the time of the taking of 
the dépositions. It was conceded that timely nàtice to produce them 
at the trial had been given, and the Cair Company declined to produce 
them, stating that they had been lest. We fail to appreciate the 
force of the objection. The originals were in possession of the 
Car Company. They had been delivered to them. If they were lost 
prior to the taking of the déposition, notice to produce would hâve 
been unavailing. If not lost, the company should hâve produced 
them at the trial upon notice. We think it sufl&cient that timely 
notice to produce was given after the taking of the déposition and 
before the trial. 

It is objected that the copy of the contract produced was not 
stamped with the proper revenue stamp of the United States, and 
that there was no proof that the original was so stamped. No such 
objection was presented at the trial. The objection was fîrst urged 
upon a motion for a new trial. We are not at liberty to review the 
action of the trial court in granting or refusing a new trial. If we 
were, the objection would still be too late. It should hâve been made 
when the document was ofïered in évidence. It would then hâve 
been in time to hâve obviated the objection by stamping the instru- 
ment, if a stamp were necessary. Noonan v. Mining Co., 121 U. S. 
393, 400, 7 Sup. Ct. 911, 30 L. Ed. 1061 ; Patrick v. Graham, 132 U. S. 
627, 629, 10 Sup. Ct. 194, 33 L. Ed. 460. The suggestion of counsel, 
that through the ruling or négligence of the courts the revenue of 
the government may be defeated if this objection be not sustained, 
is gratuitous. It might hâve more weight if anxiety in that behalf 
had been earlier exhibited by timely objection. 

The objection to the introduction of the mémorandum book con- 
taining the spécifications for iron ordered under the contract is 
equally without merit. This book contained the original spécifica- 
tions, from which the Ripleys copied them to forward to the Car 
Company. The évidence shows that it was the custom of business 
for the Ripleys thus to copy them and to forward thèm to the Car 
Company, which accepted theiii, and in part fulfilled the orders under 
the contract. It is not a question of power in the Ripleys as agents ; 
it is a question of the method of business. The spécifications were 
received and acted upon by the Car Company and by its lessee, 
and it is quite immateriàl through what channel they came. It is 
also objected that the book was not admissible under the pleadings, 
"being a variance from the contract alleged." If there be a variance,, 
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the objection is untenable, because it iloes not iiidicate to the court 
in, wha,t the variance consists, "so as to enable the Court to pass upon 
the question intelligently, and also to eflable the plaintiff to so amend 
his pléading as to make it conform to the évidence, and thus avoid 
defeat upon a point in no way involving the merits of his clain;." 
Cozzens v. Brick Co., i66 111. 213, 2^0, 46 N. E. 788. 

It is also objected that the court erred in admitting a telegram sent 
by the gênerai manager of the Car Company to thé manager of the 
mill at Anniston in the latter part of June, 1899, after the transfer of 
the mill, with respect to delivery of iron to another party. Ripley 
sought an interview with the gênerai manager of the Car Company 
relative to his position in view of thè lease of the plant to the South- 
ern Company and the efïeCt the change would hâve upon the fulfill- 
ment of the contracts whiçh he had made for the Car Company with 
the St. Louis parties. The manager of the Car Company, in view of 
the delay by the Southern Company in fîlling the Car Company's con- 
tracts, sent the dispatch ùi'girig expédition. It had not référence, it 
is true, to the contract in suit, but to a sirailar contract with another 
party. If the évidence was irrelevant, the error was harmless. It 
could not afiféct the verdict one way or the other. We are, however, 
of opinion that it was corti'petent as a cif cumstance, in connection with 
the conversation, touching the question pf the défense of novation. 

The next objection to be considered has référence to the exclusion 
of the lease éxecuted by the Car Company to the Southern Company, 
which contained the agreement of the latter company 10 fulfîll the 
contract of the Car Company with the Wagon Company. This lease 
was at first admitted in évidence, and, after further testimony had 
heen taken, the court seems to hâve considered it incompétent upon 
the ground that the Wagon Company was not bound by the terms of 
it "any further than there may hâv^ been a novation tliere, and that 
should be shown by the act of the f^tiés." The court seemed to be 
of opinion that the fact of the transfer of the plant and the whole 
business was proven, and that the fact so proven was sufificient. We 
are of op|ni6ij that the lease should not hâve been excluded. It 
spoke thé agreement of the Southern Company with the Car Com- 
pany to assuinè and perfprm the latter's contract with the Wagon 
Company. It is true that the lattef Company was not bound by its 
terms unless jt had acçepted the substitute and discharged the Car 
Company from liability under the contract. The contract of lease 
was, however,. a link in the chain of évidence to establish the défense 
of novation; for it was the writing speaking an assumption of lia- 
bility by the Southern Company. , We are of opinion, however, that 
the error was a harmless one; that th|5 eVidence, treating the lease as 
before us, is wholly insufïi'cient to estaiblish a novation. In Bag Co. 
v. Van Nortwick, 3 C. C. A. 274, 52 Fed. 752, we had occasion to con- 
sider the principles upon which thë doctrine of novation is founded, 
and we declared that assumption of liability is not novation, unless 
there concur the consent of the oné party to aCcept the substitute in 
lieu of the other party to the original contract, and a discharge of 
the latter, There must be consent by the creditor to take the new 
debtor as his sole security and to extinguish the claim against the 
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former debtor. Butterfield v. Hartshorn, 7 N. H. 345, 26 Am. Dec. 
741. Such consent is net to be implied merely from the performance 
of the contract by the substitute, for that might well consist with the 
continued liability of the original party, the substitute acting for that 
purpose in the capacity of agent for the original obhgor. Nor does 
payment by the Wagon Company to thie Soutliern Company prove 
a novation. The Car Company, by its lease to the Southern Com- 
pany, had put it out of its power to perform the contract. It sought 
to protect itself by agreement with the lessee to make and dèliver 
to the Wagon Company the undelivered part of the îron contracted. 
In no other way could the contract hâve been performed. The 
Southern Company was entitled to réceive payment for the iron it 
should thus manufacture and deliver. Payment to the Southern 
Company does not prove consent by the Wagon Company to a dis- 
charge of the liability of the Car Company. There must be some- 
thing more, — some évidence speaking an agreement between the 
original parties to the contract to discharge the original obligor from 
liability and to accept the substitute. We fail to discover sufîiçient 
évidence in this record proving such agreement. There is no évi- 
dence that the Car Company ever sought to be released from its lia- 
bility, or that the Wagon Company was ever asked to accept the 
Southern Company as a substitute. There is no direct évidence 
upon this point, or any évidence from which an agreement in that 
respect could be implied. Indeed, the déclarations of the chief officer 
of the Car Company, subséquent to the transfer of the mills, clearly 
establishes that he then recognized the continUed Hability of the 
Car Company to respond for any failure in the performance of the 
contract. We think a direction of a verdict in favor of the Wagon 
Company upon the défense of novation would hâve been entirely 
proper if the lease had not been excluded. The error was therefore 
harmless. 

The Car Company at the conclusion of the évidence preferred eight 
distinct requests to charge the jury, to which there was a single ex- 
ception. It is established — in the fédéral courts at least— that an 
exception to rulings in gross is not available if any one of them be 
good. The fîrst of thèse requests is that the court instruct the jury 
to find a verdict upon each count in the déclaration. The practice 
contended for by counsel applies, we think, only when counts con- 
tain différent causes of action; but hère the subject-matter in the 
différent counts is the same, stated in a différent manner in différent 
counts. A finding upon any one of the counts would be a bar to 
further recovery upon any other count, and a gênerai verdict is suf- 
ficient. 

There is no other exception which merits spécial considération. 
The trial was fairly conducted, and the verdict fully warranted by 
the évidence. 

The judgment is aÉQrmed. 
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' ri :,' : fCSreJQlt Qoàtt of Appeals, Second Circuit December 9, 19014 

■ ■ I ït ■; n ;/'-;. ■■■ -'..'il''. 
ftliBrr-COIÎSTBttbTIOH O» CQNTBACT. 

' Btftjgjït and Éiold notes, eTldendng a contract for the pnrchase and 
sàléëf i^ôdflé t6 6e liianafactured by tbe seller, contained a Une readlng: 
ftDsMireryî: Dec., '88, & Jian., '99;" the word "dellvery" belng prlnted. 
Immt^Jptçly biBloy, a^d close to such Une, was prlnted In small type 
, tijç, ArfivjBlon, "fearrlng Ares, strlkes & other tmavoldable easualtles." 
'..M'ém; tiatstich provision ai^pUed only to the tlme of dellvery, and that 
a sfctUeé whleh kept the seller's mlll closed durlng December and January 
dtd not termtnate the; contract, but left the seUer bound to dellveir the 
gopdâ wJjtlilQ a reasonable tlme thereafter. 

. ii^ ÉflOT tç, the Gif OT^^^^ United States for the South- 

ern District ojj Nevf,. York. 
Before'iWALLAGÉriiGircuit Judge, and TOWNSEND, District 

Chaïlés £ McBurne)^, for plaintiff in error. 
Ë.'Nî-& T. m: Taft; for défendant in errer. 

TOWNSEND, District Judge. This cause cornes hère upon ap- 
pelai ftom a judgm«iît Ofiithe circuit court, Southern district of New 
York, ' entered upon. a verdict directed in favor of défendant in 
error, whowas plaintiff below. The action was brought to re- 
cover on iai coatractcôvidenced by bought and sold notes, which, mu- 
tâtis raùtandis, were identical. The following is a copy of the 
bought »<&té:, 

, , New Tork, October 20, 1898. 

Messn). QeciCge Hamllton: We bave bought for your account from Uessia. 
WlUlam Flsh, Jrl, & Oo.: 

600 baies Kiug AA 3O0 yard brown sheetingi. 

BO pC8. 40 yds. • 

8%o.:pér yard. 
[10 cent jev(^ue 8tamp.J 

"■ • ^lng mark: 



<B> 



A. A. 

Shanghai 
1/SOO 
Made In U. S. ii 
Pacilng: tn' single wrattpers. 
Deltvéry! Dec., '88, & Jaiï., '89. 

Barring firoa, Btrikea, and other uiuiToMablc eaintltln> 
Te]:;me>: ,N|^ cas}!' 

Remàrks: It goods be ahlpped direct from mlU a rebate of STc. par 100 
»foSs •t*eigût to be àU6wed the buyers; aise 10& pw baie ctge. 

FalthfuUy yours, B. D. Cordes & Co. 

A strike occurred at the mill where the goods were to be made, 
commencing on November 21, 1898, and continuing until February 
I, 1899, during which time no goods were produced from said mill. 
The défendant claimed that said strike, and his inability to produce 
the goods during said period, terminated said contract, and he re- 
fused to make any delivenj thereunder. 
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Mémorandum. 

The single question is whether the words "Barring fires, strikes, 
and other unavoidable casualties," affect the whole, ; contract, or 
merely the time of delivery. They are printed in .smaljer and différ- 
ent type, and are inserted under and close to thç hne commencing 
with the printed word "Delivery," at a point further tp the right 
than any other printed provision of the contract, except one, which 
one is manifestly intended to apply to the printed word before it. 
If the parties had intended that this provision might avoid the whole 
contract, they would naturally hâve inserted it after the statement 
of agreement for purchase, or at the bottom of the note. We con- 
çut in the opinion of the court below that the provision afifects the 
terms of delivery only, and that the seller was bound to deliver 
within a reasonable time after the termination of the strike. 

The judgment is affirmed. 



GREEN et al. V. AMBKICAN OOTTON CO. 
(Circuit Court, W. D. Tennessee. Deeember 80, 1901.) ' 

1. Brbach OF Contract— Abbiteation— Condition Précèdent— Déclaration. 

Where, in an action for damages for breach of a contract in whlcli It 
was agreed that matters of différence should be snbmltted to arblti-a- 
tion, It is averred that plaintifC ofCered to arbitrât* as so provided, and 
that défendant refused, a demurrer to the déclaration, on the groiind 
that arbltration was a condition précèdent to an action, should be , over- 
. ruled. 

2. Bamb- Implied Tbrms. ,, 

Where a contract provided that, in case ot dlsagreement, the matter 
was to be submitted to arbltration by mutual agreement, or, failing 
that, of exehange arbltration committee, but did not In terms prohibit 
the bringing an action until arbltration has been had or offered. such 
condition is not necessarily impUed, and a déclaration for breach of 
such contract, which fails to allège arbltration or an ofEer to arbitra te, 
is not demurrable on that ground. 

At Law. On demurrer to amended déclaration. 

Damages for breach of two contracta. In the one plalntiffs agreed to use 
défendant*» patented compress for making round lap cotton baies. In the 
other défendant agreed, at fixed graded priées, to buy ail the cotton com- 
pressed by the plalntiffs. Among numerous stipulations carefully regulating 
thèse deallngs was one for that classlflcation of the cotton upon which the 
priées to be paid depended, and, if the parties disagreed about this classlfl- 
eation, it was to be submitted to arbltration, as provided in the stipulation. 
There was no express provision that suit should not be brought until arbl- 
tration had, but the défendant demurred to the déclaration, upon the ground 
that such a limitation necessarily was to be Implied from the structure of 
the contract and Its numerous provisions, so elat)orately deflning thé deallngs 
upon the basis of an arbltration if the priées were not agreed by the parties. 

McFarland & Neblett, for the demurrer. 
Pierson & Ewing, opposed. 

HAMMOND, J. (after stating the facts). The averment in the 
amended déclaration that the plaintiff offered to arbitrate as provided 
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in the contract, and that the défendant company refused, is over- 
lookedby the deraurrer and the argument. That, o£ itself, results in 
oyèfflMnç it. ■■•■ ' '"-_■■ 

'%a^i iaiûart frbm- thiis, it should be overruled. It is conceded that 
tlie 'coirfrkct' dbes' ntjt îîi terms prohibit the bringing of a suit until 
afbiti-aïîçift has béeft hâd or offered, but it is contended that such is 
thë pecyèsàfy itriplication from the contract. The argument in favor 
of such àii.ithplicatiôii is one which only shows thaï it would hâve 
beeri*wi^ç tçi.&sert that stipulation in such a contract as this, not that 
it lias bèra donc by the terms relating to the arbitration. The impli- 
cation tîïât is established by the law is that which necessarily results 
frbfn trhé.^wordè' of the contract, not one indicated as désirable merely 
by itis otfiiri'char^cteristics. It is always open to parties to "imply" 
îtnythih^^fhëyinàLy "désire or that would seem advisable about their 
contradts, but the riecessary implication of the law is that only which 
is so plain that a contrary intention cannot be supposed. It is tanta- 
mount to a direct expression only because nothing else is inferable. 
The law does not favor stipulations limiting the ordinary right to sue. 
While it permits them, if there be not otherwise a clear intention 
manifested to that end the absence of an express avowal of it is 
conclusivefajgainst the restrictive conception of the contract. A nec- 
essary imphcation is always quite as obvions from the terms of the 
contraët as îf the words expressed it in fact. 15 Enc. (2d Ed.) 1074. 
RKode Islafti} V, Massachusetts, 12 Pet. 657, 723, 9 L,. Ed. 1233, 1260. 
where the words are defined thus: 

■ '^Ch'lé-tWé seinsè In which the common expression Is used lu the books, 
'iizpresB "«fréMs or necessary Implication,' — such as arlses on the words, 
taken In connection wlth otier sources of construction, but not conjecture, 
supposition, or mère reasonlng on the meanlng or- Intention of the writlng." 

Hudson Canal Co. v. Pennsylvania Coal Co., 8 Wall. 276, 288, 19 
L» Ed. 349, 353, which thus explains the meaning of the words: 

.' "tJndotititiBclly necessary Implication Is as much a part of an Instrument 
As If that -«Wjîch Is 80 Implled was plalnly expressed; but omissions or de- 
fects In wHtten Instruments cannot be supplled by vlrtue of that nile unless 
the Implication results from the language employed in the Instrument or îb 
Indispensable to carry the Intention of the parties Into effect" 

Agai»iitliat court rsays in Hawkins v. U. S., 96 U. S. 689, 697, 24 
L: Ed. 607^ ôw; that : 

"ïmpiled pfonjtses or promises In law exist only when there Is no express 
.promise be^e^ the parties, — 'Expressum faclt cessare tacltum.' Hence, says 
Çhltiy, a pp.rt^,cçinnot be bound by an Implled promise, when he has made 
«n ; express contTftct as to the same subject-matter." 

Hère we hâve a contract which confessedly does not say that the 
arbitratipn stipulated for shall be a condition précèdent to the bring- 
ing of an action on the contract. The words are: 

*"Wè' Wlll ptopérly class on American standard classification the «amples 
of ail cotton purchased by us, and the balance due you after each shlpment 
wlll be Immedlately remltted by check, wlth retums of each transaction 
thus closed to a point wlthout unnecessary delay. In case of disagreement, 
classification to be subject to arbitration by mutual agreement, or, faillng 
that, of exchange arbitration committee, provided we are promptly advised 
of any exeeptlona takea to our class." 
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The court cannot enlarge this stipulation by any implication. 
That insisted upon is not a necessary one, because the stipulation niay 
be fuUj' carried out without such an enlargement as is wholly inde- 
pendent of this and ail the other clauses of the contract. If there 
were other clauses which, in connection with that above quoted, 
could not hâve effect without the proposed enlargement, then the 
implication would be necessary, but not otherwise. We are asked 
to make a new and différent contract by implication, because one of 
the parties would now like to supply an omission by that implication. 
The case of Insurance Co. v. Alvord, 9 C. C. A. 623, 61 Fed. 752, 
cited for the demurrer, fully sustains the position hère taken; for in 
that case the court refused to supply the omission by implication on 
words not more barren than those we hâve hère. Both counsel cite 
only Insurance cases, where, indeed, this stipulation is most usually 
found; but this contract is not more favorable to the proposed im- 
plication, nor as much so, I think, as that in Hamilton v. Insurance 
Co., 137 U. S. 370, II Sup. Ct. 133, 34 L. Ed. 708, where the impli- 
cation was denied, as it was in the case of The Excelsior, 123 U. S. 
40, 8 Sup. Ct. 33, 31 L. Ed. 75 ; Hawkins v. U. S., 96 U. S. 697, 24 
L. Ed. 607. , , 

In Smith v. Association (C. C.) 51 Fed. 520, 522, the learned judge, 
referring to a clause like this, states the principle which commanda 
itself most strongly to my own judgment: 

"It Is sUent as to the effect of a refusai by the assured to arbltrate. The 
court ought not to read into it a condition not wrltten therein by thé parties, 
which shall oust the court of Its ordinarj' jurlsdlction." 

While I do not deny that such a stipulation may become a condi- 
tion précèdent by an intention implied for that purpose, I do say that 
the courts will not, on the above principle, favor such an implication, 
but reject it, except where it is imperatively a necessary one. 

The case of Hudmon v. Cuyas, 6 C. C. A. 381, 57 Fed. 355, is more 
like this than the Insurance cases. There the défense was set up by 
plea, and it failed upon the trial, just why does not appear, but pre- 
sumably because the particular stipulation was not a condition 
précèdent, though possibly the plea raight hâve failed in other re- 
spects. A comparison of the two pleas in which the défense was 
made indicates that an implication was relied on rathér than an 
express stipulation, and that the implication was denied. However 
that may be, the report shows that the défense did not prevail in that 
case, which in its facts is more analogous to this than are insurance 
cases so much reUed upon by both sides hère. 

The plaintiff relies on the case of Palatine Ins. Co. v. Morton- 
Scott-Robertson Co., 106 Tenn. 558, 568-575, 61 S. W. 787, where 
the arbitration clause of an insurance policy was held impliedly to 
be a condition précèdent. The différence between that contract and 
this is so obvions, however, as scarcely to need further remark. 
There it was an express provision that no suit should be brought 
"uritil after full compliance by the insured with ail the foregoing re- 
quirements," including, of course, that for arbitration. This case is 
more like that of Manufacturing Co. v. Collier, 91 Tenn. 5:^5, 19 S- 
W. 672, 30 Am. St. Rep. 898, where, in the absence of such a clause 
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*s tfeat, j«|Çt ^otcé, qr anything like it, the implication insisted on 
heriB was dç^^eà. 
ftemurr^r overruled. 



yOSt, County Treasurer, V. LiAKE ERIE TRANSP. 00. 

(Circuit Court of Appeals, Slxth Circuit, December 16, 1901.) 

NO, 959. 

1, Taxation— JuwsDicTtON of State— Situs op Pbksonai. Propertt, 

^0 eûable a state to Imposf a valld tax upon personal property, It must 

havêJnlJsdlctlon over the ownèr, or tlie property must bave acquired a 

situ* ^tKeiféin, separate from tbe owner's domicile, for tbe purposes o( 

taxation.! 

3. BiKflir-RBifliSTKBKp Vbssbls Engaqed in Interstate Commehcb— Sitds for 

, Taxation,, , ■■■<,,,' 

Vésselé engaged iû Interstate or foreign commerce, owned by a corpo- 
ïatîéH ôf a Btatè, wblch are reglstered under the laws of the United 
itSitiÈS, and haTe the name of their home port In such stâte painted on 
. /•th^eiret^, as required by Kev. St S 4178, bave thelr sltus, for the pur- 
pOses of taxation, at such home port, and cànnot be taxed as property In 
another st^te. . 

InEiTôrtO'theCircWit Court of the United States for the North- 
ern District of Ohio. 

'Herir;^:^'B.'T^ plaintifï in error, 

AlèxaLiidei- L. Smi|h and Harvey D. Goulder, for défendant in 
e^Tor. ,, . . 

:' Je^yre^ftï/ièi'Ô^, I^AY, and SEVERENS, Circuit Judges. 

LUR5i0NaiCi|'^uit Judge. This case involves thé situs for pur- 
poses of4<^càl taxation pfvessel property owned by a Michigan cor- 
poration* iHhç raction rWas brought under section 2781, Rev. St. 
Ohio, by the treasyreriof Lucas county, Ohio, in a common pleas 
!O0upt;ftf,JleUcas;County,:t» recover a judgment for $33,961.33 alleged 
to be #we: for taxes asgessed against the Lake Erie Transportation 
Company,, a çftrporatiouiiorganized under the laws of Michigan, as 
the owner of; four lake^steamers. The taxes claimed were for the 
■ymxs 1893 to 1898, inclusive, and include a penalty of 50 per cent. 
Thei pétitiop, also sought to coUect $1,698.07 as an additional col- 
lection ,fee; idiiit: > to the. plaintifï. The suit was removed, upon di- 
versity of citizenship, to the circuit court of the United States for 
4he Western rdlvis-iop of the Northern district of Ohio. The defend- 
:s£»nf dem«^ itj5 Jiability to be assessed in Ohio upon its said prop- 
(erty, . ïhê i&$Aits were âubmitted- to a jury, who, by direction of 
fthe court, jjretHtJied a verdict for the défendant. The efïort of the 
Ohio taxingiOfiîcerS'is not to tax the steamers owned by the Lake 
^Efie:iTi•an.&p0t*aition Company through the owning corporation, for 
-bHatia <5oafes5(Sdl^ia corporation organized under the law of Michi- 
gan, anâiîheterferejdomiciled in that state, but to tax the steamers 
themselvesrtasTtapgiblè' personal property which has acquired an 
actuai situs 4t Toledo, in Ohio, a situs for purpose of taxation 
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whoîly indepcndent of the domicile of the owning corporation. It 
is not denied that, uniess either the property or its owner was within 
the State of Ohio, the state was without jurisdiction to tax either 
the one or the other. "When there is jurisdiction neither as to per- 
son nor property, the imposition of a tax would be ultra vires and 
void. ' If the législature of a state should enact that the ckizens 
or property of another state or country should be taxed in the 
same manner as the persons and property within its own limits and 
subject to its authority, or in any other marlrier whatsoever, siich 
a law would be as much a nullity as if in conflict with the most ^x- 
plicit constitutional inhibition. Jurisdiction is as necessary to vàlid 
législative as to valid judicial action." City of St. Louis v. Wiggins 
Ferry Co., ii Wall. 423, 430, 20 L. Ed. 192. 

For many purposes tangible personal property is deemed to hâve 
no situs apart from its owner. But this fiction is ^Ivvays made to 
yield where the purposes of justice require that the actual status 
of the movable be regarded, as where dominion is asserted by the 
government of the place of actual situation of such property. Walk- 
er v. Jack, 31 C. C. A. 462, 88 Fed. 576; Green v. Van BusKifk, 7 
Wall. 139, 150, 19 L. Ed. 109; Pullman's Palace Car Co. v. Penn- 
sylvania, 141 U. S. 18, 22, 11 Sup. Ct. 876, 878, 35 L, Ed. 613, 616. 
In the case last cited it was said: 

"For purposes of taxation, as has been repeatedly held by thls Court, per- 
eonal property may be separated from Its owner, and he may be taxed on its 
account àt the place where It Is, although not the place of hls own domicile, 
anâ evcn if he U not a citizen or reaident of the state whlch Imposes the tax." 

The vessels upon account of which the défendant is sought to 
be taxed are four lake steamers which hav'e for many years been 
engaged in Interstate commerce on the Great Lakes. They are ail 
owned by the Erie Transportation Company, a duly-organized cor- 
poration of the state of Michigan. The gênerai office of that cor- 
poration is stated in its certificate of incorporation, as required by 
the law of Michigan, to be Monroe, in said state. The vessels 
themselves ail bail from the port of Monroe, and their names and 
home port are painted on the stern, as required by sections 4178, 
4334, Rev. St. U. S. The vessels are registered at Détroit, in the 
state of Michigan; Détroit being a place within the collection dis- 
trict which includes Monroe, the home port. Rev. St. U. S. § 4141. 
The mère fact that property is employed in Interstate commerce 
will not prevent a state from taxing it as other property within its 
dominion and jurisdiction. Sanford v. Poe, 16 C. C. A. 305, 69 
Fed. 546; Delaware R. Tax, 18 Wall. 232, 21 L. Ed. 888; Western 
Union Tel. Co. v. Massachusetts, 125 U. S. 530, 539, 8 Sup. Ct. 961, 
31 L. Ed. 790; Pullman's Palace Car Co. v. Pennsylvania, 141 U. S. 
18, 23, II Sup. Ct. 876, 35 L. Ed. 613; Adams Express Co. v. Ohio, 
165 U. S. 194, 17 Sup. Ct. 305, 41 L. Ed. 683. 

But in the examination of the question as tO whether movable 
property has acquired a situs at a place not the domicile of the 
owner a very obvions distinction must be reCognized between ves- 
sel property engaged in the navigation of Interstate watei;? and 
other tangible personal property haying a permanent situs. Thus, 
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^ar|.ji|"j3in>^^||ie. rj^lp that personal property follows îts owner, con- 
gjpe^g;^ ngs,^g||eç^ fô vessel property a situs or home port by the pro- 
V^s^pijsl^ se,çti,pns 4178, 4141, Rev. St. By section 4178 every regis- 
t^rçiiy^^êi is-required to hâve the name of her home port painted 
legîbly. ,on,hei; i^tern; and by section 4141 the port to which such 
vessel belongs is defîned as being that port "at or nearest to which 
the ow^er, if there be but one, or, if more than one, the husband 
or acting and managing owner of such vessel, usually résides." 
Thèse vesççls ■ha4 but one owner, the Ërie Transportation Com- 
pany. That corporation must réside within the state of Michigan. 
:"A corporation may do business elsewhere, but it must réside at 
home." By the local law of Michigan it is deemed, for the pur- 
poses of the stàte, to hâve its habitat or domicile at a place fîxed 
by the articles of incorporation. That place was Monroe, and the 
port "at or nearest to which the owner * * * usually résides" 
is the port of Monroe. Accordingly, the port of Monroe is by the 
act of Gongress the home port of thèse vessels and their situs as 
fixed by the açt of congress. 

But vessels intended for interstate or foreign commerce are not 
constructed or acquired for the purpose of remaining in their home 
or any other port. Their value consists in their use in actual navi- 
gation, and their présence in port is, in the very nature of the prop- 
erty, incidental, and temporary. This distinction between vessel 
.property and other movables is of controlling importance in deter- 
mining the domicile of registered water craft engaged in interstate 
and foreign commerce for purposes of taxation, and the rule seems 
now setjtJed in courts of the United States, and by the weight of 
opinion in the state courts, that registered water craft engaged 
actually in [interstate or foreign commerce are only subject to prop- 
erty ita;xation at thejr home port, which, under the act of congress, 
Js^th£lt port nearest to the domicile of the owner. Rev; St. U. S. 
§■4141. Hays V. Steamship Co., 17 How. 596, 15 L. Ed. 254; City of 
Sj|:, Lpuis V. Wiggins Ferry Co., 11 Wall. 423, 20 L. Ed. 192; Morgan 
y. ï?arham,., 16 Wall. 471, 21 L. Ed. 303; Transportation Co. v. 
Wii^eeling, 99XJ. S. 273, 25 L. Ed. 412; Moran v. City of New 
Orip^ns, 11;? U.. S. 69, 5 Sup. Ct. 38, 28 L. Ed. 653; Gloucester 
Ferry Co. y. Rçfiinfiylvaniaj 114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 
158; Pullman's Palace Car Co. v. Pennsylvania, 141 U. S. 18, 23, 
.1,1 Sup. Ct. 876, 35 L. Ed. 613; People v. Commissioners of Taxes 
and Àssessrnents for Cjty and County of New York, 58 N. Y. 242; 
iR.obçi4s y. Towïiship of Charlevoix, 60 Mich. 197, 26 N. W. 878; 
Johnson Co. v. De Bary-Baya Merchants' Line (Fia.) 19 South. 640; 
Graham Vv Township of S,t. Joseph, 67 Mich. 652, 35 N. W. 808. 

The distinction ; between the nature of vessel property engaged 
iti. the: navigation of the sea or interstate waters and the movable 
property of a railroad company employed in interstate commerce 
was ppinted out by; Mr. Justice Gray in Pullman's Palace Car Co. 
V- Peiinsylyania, 141 U. S. 18, 23, 11 Sup. Ct. 876, 878, 35 L. Ed. 
61 j, 616, where theijustice said: 

"SW# or vessels, Indeed, engaged in Interstate or foreign commerce upon 
me liigli seas, or other waters whicli are a common highway, and having 
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their home port, at which they are registered under the laws of tbe United 
States, at the domicile o( tbelr owners In one state, are not subject to taxa- 
tion In another state, at whose ports they Incldentally and temporarlly touch 
for the purposo o£ dellverlng or recelvlilg passengers or freight. But that 
is beeause they are not. In any proper sensé, abiding wlthin Its llmlts, and 
bave no continuons présence or actnal sitns wlthin Its jurlsdlctlon, and there- 
fore can be taxed only at their légal situs, tbelr home port and the domicile 
of their owners. Hays v. Steamshlp Oo., 17 How. 596, 15 L. Ed. 254; City of 
St. Lonis V. Wiggins Ferry Co., 11 Wall. 42.3, 20 L. Ed. 192; Morgan v. 
Parham, 16 Wall. 471, 21 L. Ed. 303; Wiggins Ferry Co. v. City of East St. 
Louis, 107 TJ. S. 365, 2 Sup. Ct. 257, 27 h. Ed. 419; Gloucester Ferry Co. v. 
Pennsylvania, 114 U. S. 196, 5 Sup. Ct. 826, 29 L. Ed. 158. Between ships 
and vesséls having tbelr situs fixed by act of congress, and their course over 
navigable waters, and touching land only incldentally and temporarlly, and 
cars or vehicles of any kind, having no situs so flxed, and traversing the land 
only, the distinction is obvions." 

In Moran v. City of New Orléans, 112*17. S. 6g, 74, 5 Sup. Ct. 
38, 40, 28 L. Ed. 653, 655, Justice Matthews, having regard to this 
distinction and to the différence between a tax upon vessels as prop- 
erty and a burden otherwise imposed, said: 

"And It Is undoubtedly true, as It bas often been Judlclally declared, that 
vessels engaged in foreign or Interstate commerce, and duly enrolled and 11- 
censed under the acts of congress, may be taxed by state authority as prop- 
erty; provided the tax be'not a tonnage duty, is levied only at the port of 
reglstry, and is valued as other property In the state, without unfavor- 
able discrimination on account of its employment. Transportation Co. v. 
Wheeling, 99 V. S. 273, 25 L. Ed. 412; Morgan v. Parham, 16 Wall. 471. 
21 L. Ed. 303; Hays v. Steamshlp Oo., 17 How. 596, 15 L. Ed. 254; Wiggins 
Ferry Oo. v. City of East St. Louis, 107 U. S. 365, 2 Sup. Ct. 257, 27 L. 
Ed. 419." 

In Hays v. Steamship Co., 17 How. 596, 15 L. Ed. 254, the ques- 
tion first arose as to the situs of yessels engaged in foreign com- 
merce for purposes of property taxation. The vessels in question 
belonged to a New York corporation, and were duly registered in 
the port of New York City, which was their home port. It was 
sought to subject thèse steamships to taxation in California as lo- 
calized tangible personal property. The principal office of the Com- 
pany was in New York City, and ail of the stockholders of the Com- 
pany resided there, and the vessels were there registered and taxed 
as local property. Agencies were maintained at San Francisco and 
at other ports, and a naval dock and shipyard for the furnishing 
and repair of the company's ships was maintained at Benecia, in 
California. The ships sought to be taxed as property having a situs 
in California were engaged in the transportation of passengers and 
merchandise between the city of New York and San Francisco, by 
the way of Panama, and between San Francisco and ports in Ore- 
gon. The court, among other things, said: 

"Now, it is quite apparent that, if the state of California possessed the 
authority to Impose the tax In question, any other state in the Union, into 
the ports of which the vessels eûtered in the prosecution of their trade and 
business, might also Impose a llke tax. It may be that the course of trade 
or other clrcumstances might not occasion as great a delay in other ports 
on the Pacifie as at the port of San Francisco. But this is a matter acci- 
dentai, depcndlng on the amount of business to be transacted at the par- 
tleular port, the nature of it, neeessary repairs, etc., which in no respect can 
affect the question as to the situs of the property. In view of the right of 



«50 il2 FEDERAL KéIpORTER. 

taxation' ty the ''$tatt B^lfles, wiéther ,tj}e vessel, learing her home port 
for tràdè and coiôrûei-ç^, TÎsits, là tbei Qourse of hef voyage or business, 
Se^Ètal ïwrts, bï', Conanesl Héi" opefatlciBS to the carrylng trade to onç, ,are 
:c|il0stiohs that wlll clépend y^àh the priàtaWe rèturns of, tlie business, and 
■#UL,furnîsh no more, ev^fléilîie that she^Sis become a pMt o£ the personal 
property within the stkte ftiid Uable £6 taxation at one;port than at the 
otnei-s. Slie Is -Wiailn the J'ijpisdlction 6i ail or any of thêm temporarily, 
and for a' purposè ■whoUy excluding the Ideà 'of permstnently abiding in the 
àtàte or tjiliajçiging her Jioffie port. Our mérchànt vessels are. not unfr&çiuently 
abseht for years, in the forèlgn càrtytog. trade, seeking cargo, carrylng and 
unlad|ng.It frbm port to port, durlng àll the tlme absent; but they neither 
lose thèlr national eharacter ,.nor thelr home port, as inscribed upon thelr 
sterne ï*he distinction betirç-een a vessel jii her home port and when lylng at 
a foreiga'ttiie or in the port of anotibâP state is famlliar In the admiralty 
law, andShé is sùbjected. In many cases, to the application of a différent 
set of principles. Peyroux v. Howard, 7 Pet. 324, 8 L. Ed. 700; The General 
Smith, 4 Wheat. 438, 4 L. Edî 609. We are satlsfled tbat the state of Calif ornia 
had no jurlsdlction ovei" thesé vessels for titie purjpose of taxation. They -were 
not, jiropèrly, abiding within its llmits, sb 'as to become îucorporated wlth the 
otheiî Personal property of the state. They vrere there but teniporarily engaged 
in lawful trade and commerce wlth thelr sltus at the home port, where the 
vessels belonged, and wherp the owners were liable to be taxed for the 
capital Inveéted, and where the taxés had bèen pald." 

In Mprgan v. l'arhanï, i6 Wall. 472, 21 L. Ed. 303, it was held 
that the steamer Frances, owned and registered in the port of New 
York, was not subject to be taxed at the port of Mobile, in Ala- 
bama, although it appeared that she had been brought to Mobile 
five yèajrs before, and had from that time been, with other vessels, 
one of a coast line plying daily between Mobile and New Orléans, 
and had been enrolled at Mobile as a coaster. It appeared that 
while the bwner of the vessel continued to réside in New York the 
master of the Frances resided at Mobile, and that an agent of the 
vessel had an office at Mobile, and had there assistants, but that 
the Mobile agency was subordinatç to a superipi- agent residing in 
New Orléans, who employed and paid the captain and other officers 
of the vessel. After holding that the status of the vessel had not 
been affected as a vessel registered at the port of the domicile of 
her owner by her enrollment as a coaster at Mobile, and that the 
latter act in no way gave her a local situs for purposes of taxation, 
the court said : 

"It Is the opinion of the court thôt thé state of Alabama had no Jurls- 
dlction over thls vessel for the purpose of taxation, for the reason that It 
had not become Incorporated Into the personal property of that state, but 
was there temporarily only, and that, It was engaged in lawful commerce 
between the states wlth Its sltus at the home port of New York, where It 
belonged and where its owner was liable to be taxed for its value. The 
caSe of Hays v. Steamshlp Co. Is décisive of the case before us. ♦ • * 
Thls vessel (the Frances) remalned thé property of the plaintiit, with her 
home port at New York, and had never become blended with the commerce 
and property of the state of Alabâma, within the principles of People v. 
Çommissioners of Taxes and AssessmentS; of Olty and County of New York. 
The vessel toucha trlweekly or daily ât Mobile, and the same at New. 
Orléans. If her regular route were from New Orléans to Mobile, thence to 
St, Augustlne, thençe to Sàvanpah, thence to Charleston, and returnlng by 
the same courge, the case would be no diffèrent. She would be engaged in 
Interstate commerce, wlth her home portstiU remalning unchanged, and 
the property continuing unmixed wlth thé permanent property of either 
state. Her rlght to trade at each of those ports without molestation by 
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either of .thèse states is secured by the constitution of the TJnited States. 
Tlie fédéral authority has been exerted by the passage of the navigation 
la-ws and the Issuing of a coastlng Ucense to thls vessel. Ail state Inter- 
férence is t|iereby,r j&xeluded. Whether the steamer Frances was actually 
taxed Ih New York durlng the years 1866 and 1867 is not shown by the case. 
It is not important. She was llable to taxation there. That state alone had 
dominion over her for that purpose. Alabama had no more power to tax her 
or her owner than had Louisiana, or than Florida, Georgia, and South Cato- 
lina would hâve had In the case I hâve supposed." 

The weight of opinion in the state courts gives support to the 
gênerai rule we bave, ^tated. Graham v. Township of St. Joseph, 
67 Mich. 652, 35 N..,W. 808; People v. Conjmissioners of Taxes 
and Assessments for City and County of New York, 58 N. Y. 242 ; 
Johnson v. De Bary-Baya Marchants' Line (Fia.) 19 South. 640. 
National Dredging Co. v. State, 99 Ala. 462, 12 South. 720, has 
been cited as holding a différent rule. A tax imposed by Alabama 
upon a dredging boat, five mud scows, and a tug boat, used in con- 
nection with thé scows and dredging beat, was held to be vaHd 
notwithstanding the boàts were owned in D'elaware, and that the 
tug was registered at the port of Wilmington. The ground of the 
décision was that thé property was permanently located and used 
for dredging purposes wholly within the state of Alabama. The 
Alabama court undertook to distinguish the case upon its facts from 
the class of cases holding that vessel property engaged in navigating 
from port to port is taxable only at its home port or port of regis- 
tration. The facts were peculiar, especially in respect to the dredg- 
ing boat and mud âcow; which could hardly be regarded as engaged 
in any kind of navigation, although capable of being moved from 
port to port. The contention in the case at bar in the court below 
was that the vCssels owned by the Erie Transportation Company 
had been so permanently used and located at the port of Toledo 
as to acquire a situs there as part of the local movable property there 
existing. There was éyidence that a majority of the directors and 
ofifîcers of the corporation resided at Toledo, and that the gênerai 
manager had his office and a force of clerks there. It was also 
shown that the steainérs generally, though not always, wintered 
at that port, and that the officers and crews were there employed 
and discharged. It was also shown that none of thèse steamers 
had ever been in the port of Monroe, and that they could not get 
nearer than four or five miles of that port, and that the only prop- 
erty of the Company at Monroe was a tin sign on the office door 
of a lumber company, and that since 1893 not a meeting of the Com- 
pany had been held at Monroe. On the other hand, it was shown 
that the steamships in question were engaged in navigating be- 
tween Toledo, in Ohio, and Buffalo, in New York, though some- 
times one or morp pf them were operated between Buffalo and 
Lake Superior points, and between Toledo and Érie, a Pennsylyania 
port. It iwas also shown that the company also kept an office and 
force of clerks at Buffalo. It is clear upon thèse facts that thèse 
boats were engaged in Interstate navigation, and that their stày in 
port was incidental and temporary. That they as a rule laid up in 
Toledo when, through the rigor pf the season, navigation was 
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clQse<l„aiîa thaï theîr gênerai manager haiî his office there, 'does not, 
in our judgtoent, operate to give them any such permanency of lo- 
cation as to subjçct them to ta><ation as pi^ôpé^rïy having a situs 
there.. \ '■';;,.;';' '/'' ' ■ , • .' ' ' ' 

The, New York court of appeals in Peopl^.v. Coriimissioners of 
Taxes and Assessments for City and ,County of New York, 58 N. 
Y. 242, 246, in discussing the uncertainty of the taxing situs of ves- 
sels engaged in interstate or foreign cqmraerce if the situs fixed 
by the registration was to bé disrègàrded, said': 

"To determlilé thelr situs, for purposes of taxation, by thelr longer or 
shorter stày In a partltmlftr poit, or by thelr more orïess fréquent resort to 
it would Introduce perpétuai uncertaliity. It would praetlcally subject thein 
to taxation lu every port or exempt thém in ail. We are of opinion that the 
rule adopted in the cases In the United States courts, and foUowed In the 
Judgment appéaled from, Is the better rule, and is in accordance "with the 
statutes regulating taxation in thls state." 

Thîs property has not become so blended with the business and 
property bf Ohio as to, become a part, of the mas s of property hav- 
ing a local situs within th,'at state. They continued to be of and as 
in the state of Michigani , àrid are not subject to taxation by the 
state bf Ohio. 

The judgment is accbfdingly afErmed. 
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MAGNUS et ai. v. KBTOHAM. 

(Olrçult Court of Appeals, Seventh Circuit January 7, 1902.) 

No. 77t. 

1. BANKHOPtCT-rADJUDICATION ON DBFArLT-p-CONCHJBIVEKESS. 

An adjudication of Involuntary barikruptcy duty entered on default 
for want of an ahswer to the pétition is as blnding on the bankrupt and 
credltors as'One entered tipon a hearlng, and is concluslve of the com- 
mission of the acts of bankruptey charged in the pétition. 

2. Samb. 

A pétition for luvoluntary banliruptcy ^as flled agalnst a corporation, 
alleging as bné act of bankruptcy that the corporation, on a date named, 
and within' four months, sufféred and pèrmltted, while insolvent, a créd- 
iter to obtalni a préférence tlirough légal proceedings, by obtaining a judg- 
ment by confession, on'|-whieh an execvition had been Issued and levied 
on property ;0f the corporation. An injunction was prayed for, and is- 
sued, restràîidihg a sale under such exécution. The Judgment creditor 
appearéd and'naoved to dissolve the injunction, and by agreement it was 
modifled to pewinlt the sherlff to sell the property and pay the proceeds 
into court, to^ftbide the adjudication of the rlghts of tjie parties. Nelther 
the ban^rupiÉ nor the juçlgment creditor answered the pétition, and an 
adjudication ôf bankruptcy was snbsequeiilily made by default, in due 
form. Held, that the adjudication was blhdlng upon the judgment créd- 
iter, and «oncluèivié uponrthe question bf; the Insolvency. of the bankrupt 
on. the dq:te when his judgment was taken, and henceof the iUegality 
of the pref er.ence thereby obtained., 

Appeal frpm.the District Court of the United States for the North- 
ern Division of the Northern District bf Illinois. 
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There Is no dispute abont the facts In this case, whlch are as follows, as 
exemplifled by the record: 

On March 10, 1898, John McNulta, as receiver of the National Bank of 
Illinois, together with two others, — the three belng creditors of the Amer- 
ican Brewing Company, — petltloned to bave the brewing company adjudl- 
cated an involuntary banktupt. The pétition shows that John McNulta, as 
receiver, on March 9, 1899, recovered in the United States circuit court a 
judgment against the brewing company for $27,744.20. The two other peti- 
tioners had claims against the brewing company, respectively, for $4.775 
aud $396.17; the total of the claims of the petitioners aggregating $32,915.37. 
The pétition allèges that the brewing company is insolvent, and is Indebted 
to the extent of over $900,000. The followlng acts of bankruptcy are ex- 
pressly charged: (a) That on February 27, 1899, while insolvent, It permlt- 
ted Magnus' Sons, one of whom (August) is a brother-in-law of George .A. 
Welss, président of the brewing company, to procure a judgment by con- 
fession iB the superlor court of Oook county against the brewing company 
for $10,050; that on that date an exécution Issued, and was levied by the 
Bherlff of Cook county upon the Personal property of the brewing company, 
Includlng béer manufactured and in proccss of manufacture; that the sherilï 
bas advertlsed the property for sale on March 13, 1899. (b) That the brew- 
ing company on February 9, 1899, delivered Its judgment note to the Illinois 
Trust & Savings Bank, whlch bank, at a time when the brewing company 
was insolvent, entered judgment thereon in the superlor court of Cook county 
on March 1, 1899, for $2,705.18; that upon that date exécution issued, and 
a levy was made by the sheriff on the same property as that levied upon 
under the judgment in favor of Magnus' Sons, (c) That on February 27, 
1899, the brewing company held a meeting of Its board of directors, "at 
whlch meeting sakl board of directors resolved to forthwlth cease doing 
business, wIth the intention of never resuming the same, and that the offl- 
cers of sald American Brewing Company forthwlth then and there aban- 
doned Its property and corporate franchises; » * • that on sald Feb- 
ruary 27, 1899, ♦ * * at the tlme of the adoption of sald resolution, sald 
American Brewing Company was insolvent." (d) That on February 28, 1899, 
there was filed In the circuit court of Cook county a bill by two stockholders, 
owning 320 shares, and a credltor of the brewing company; one of sald 
stockholders (Binder) belng a brother-ln-law of sald Welss, the président of 
the brewing company; the elalm of the créditer (Daly), a driver of a béer 
wagon for the brewing company, belng for $100. That Immediately upon the 
fillng of the bill the brewing company consented to the appolntment of a 
receiver by the stàte court, and a receiver was accordingly appointed on 
February 28th. (e) That on February 26, 1899, the brewing company trans- 
ferred very valuable property to the Gottfried Brewing Company of Chicago, 
wlth the intention to hlnder, delay, and defraud the creditors of the Amer- 
ican Brewing Company; that John H. Welss is the président of the Gott- 
fried Brewing Company, and is the brother of George A. Welss, président 
of the Atoerlcan Brewing Company; that the good will of the American 
Company eonslsted of Its patronage and customers, wlth whom it had bullt 
up an annnal trade of 70,000 barrels of béer; that on February 26, 1899, the 
American Company, through Its président, George A. Welss, delivered to bis 
brother 1 John H. Welss a llst of the customers and trade of the American 
Company, and transferred and delivered to the Gottfried Company the good 
wlU, trade, and customers of the American Company, without any consid- 
ération; that said good will, trade, and customers were a very valuable and 
substantîal part of the property of the American Company, and the acquisi- 
tion of whlch had cost the American Company $350,000; that George A.' 
Wëlss Immediately assoclated himself with the Gottfried Company, and took 
oVer to the latter a number of the employés of the American Company, in 
order to niaintain and control for the Gottfried Company the trade and good 
will transfei'red to it by the Americah Company; that in order to carry ont 
thIs scheme the Gottfried Company, shortly prlor to February 26th, stocked 
the ice bouse of the "American Company with béer belonging to the Gott- 
fried Oompâny, and on the day (February 28th) and precedlng the day of the 
112 F.— 48 
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aiing.QfOîe blll for a recelver the Gcj^fripcl Company, In Its wagons, dellv- 
ered its béer to the cnstomers of the American Company. 

XJppn theçe spécifie grounds the petitioners prayed for à re^traiaing order 
agaiî)$i;t ^e sberiCF, Maguus' Sons, and ôtbers, and for the issùanee of a 
subpœna. On March 10, 1889, the date the pétition was flled, a restralning 
order as prayed for issuéd, and was sepved on the same day. On March 
ITtli it >va3, upon motion of solicltors oif; Magnus' Sons, "ail parties in in- 
terest consenting thereto," ordered that the injunctlonal . ordéi: be modifled 
Bo as to permit the sheriff to sell the property levled on, and that the net 
proceeds of the sale shall bé paid to the clèrk of the district court, "to abide 
the further adjudication of the rights of the parties in the premises." On 
March lOth, the day the pétition was flled, the brewing company was served 
with a subpœna. Neither the sheriff, Magnus' Sons, American Brewing Com- 
pany, nop any of the other respondents, answered. Accordlngly, on April 
5, iS99, : the pétition went by default, and an order wasentered that "the 
said American Brewing Company Is hereby declared and àdjudged a bank- 
rupt accordlngly," The order of adjudication foUowed the form prescribed 
by the suprême court. 172 U. S. 688, 18 Sup. Ct. xxiv., 43 t. Ed. 1211. On 
April 6, 1899, the sheriff of Oook county, pursuant to the, consent order of 
March 17th, turned over to the clerk of the United States district court 
$9,756.69, the proceeds of the sherifl's sale. On, October 2, 1899, Magnus' 
Sons, HP«n tbeir own motion, were given leave to file an intervenlng péti- 
tion, and the trustée in bankruptcy was directed to answer the pétition 
within 15 days. On October 2j 189Ô, Magnus' Sons flled their Intervening 
pétition. In whlch they allège that on January 8, 18S8, the brewing company 
appiied tothe petitioners to sell to the brewing company durlng the year fol- 
lowing mïjlt and brewers' supplies to the estent of $10,000; that the peti- 
tioners refused to make such sale and extend crédit except upon condition 
that the brewing company should glve petitioners a note, with power of 
attorney to confess judgment, for $10,000, and should agrée that petitioners 
might at any time, whenever the brewing company failed to pay bllls when 
due, at once enter up judgment on the note, and hâve immédiate exécution 
issued and Jeyied, "and thçreby secure a préférence over the other creditors 
of said American Brewing Company to, the extent of the value of said Per- 
sonal property"; that the iwewing company assented to said terms, and gave 
its judgment note for $l<),QpO; that prier to. February 27, 1899, after the 
maklng pf said agreemeni petitioners deliv^red to the brewing company a 
large amountof brewers' supplies upon the terms of saidagreement; that 
the value of ;the supplies so delivered was far in excessojf $10,000; that on 
February 27,. 1899, said supplies so delivered amounted to. $11,000, of whlch 
$5,000 was past due; that on February 27, 1099, petitioners brought suit on 
the note, ahdrecovered judgment by confession therçpn, and caused an ex- 
écution to issue on the judgment, and ,a levy to be made by the sheriff upon 
the personai property of the brewing company; "that at the time of the 
maklng of the aforesaid agreement, ♦ • • at the time of the exécution 
and delivery of the aforesaid $10,000 note, • • * at the date of entry of 
said judgment, and at the date of said levy of said exécution, said American, 
Brewing Company was solvent and was a going concern"; that the sheriff 
of Oook county levled said exécution, and gave notice of sale for March 13, 
1809; that on March 10, 1899, John McNulta, as recelver, and otliers, flled 
their pétition in the district court to hâve the brewing company declared 
bankrupt,, and that ou sf^Id date the district court ordered a warrant to, issue 
to thp marshal to seize the property of the brewing company. and ordered 
that the sbèriff of Oook county be restralned from Interfering with the prpp- 
erty of thejbpewlng company; that on March 20, ,1899, "yoiir petitioners 
appeared befo^e said district court ^Jid moved for the dissolution of said 
injunction;, i* , • • thereupon, * * • by consent of your petitioners 
and said petltlouMs in banlqruptcy," the district court, modifled the injunc- 
tion so as tb pe>;n;ilt the sheriff to sdl and pay over the procepds of the sale 
to the clerk of the district court; that the sheriff did sell and dld turn 
over said proceeds to the district court clerk; that on April 6, 1899, "said 
American , Brewing Company, upon the pétition, he^e^nabové mentioned, of 
said John McNUlta, recelver as aforesaid, • • • was declared a bank- 
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rupt In the United States district court, but that nelther of your petîtioners 
was a party to said proceeding or contested said adjudication." Tlie Inter- 
vening pétition prays that Ketcham, trustée, be required to answér the péti- 
tion, and that "upon the hearing of this cause the said fund uow in the 
hands of said elerk • • • may be directed by thls court to be turned 
over to your petitioners. * • *" 

Thereafter, on October 21, 1899, Ketcham, trustée, filed an answer to said 
pétition. The respondent dénies linowledge of the allégation of the pétition 
as to the business relations between petitioners and the brewing oompany, 
and as to the alleged conditions upon whlch the judgment note was given. 
Respondent admlts the procurement of the judgment, and the issuanee and 
levy of exécution thereunder, and admlts that the proceeds were turned m 
to the clerli of the district court. Respondent "dénies explicitly that the 
said petitioners are entitled to said fund, and avers that the giving of said 
note and the entry of said judgment thereon were contrary to the provi- 
sions of the gênerai banliruptcy lavr," and says, "It was attempted to glve 
said petitioners a préférence over the other creditors of said brewing Com- 
pany." R43spondent further states: "That the American Brewing Company 
was not solvent at the time of giving said note, and had not been for a long 
time before. That it was at that time heavily Indebted to varions unse- 
cured creditors in sums aggregating $150,000 or more. That its property 
was incumbered for nearly $900,000. That such facts were linown to the 
said petitioners at the time of taliing said note. • • • Respondent dé- 
nies it was compétent for said petitioners to so obtain a preferential lien 
or seeurity. • » • That the talcing and retaining of said note and entry 
of said judgment were acts of banliruptcy. * * * That said adjudlcatio]i 
in bankruptcy was regularly talien in this court on the 6th day of April. 
1889. * * * That, according to law, the money so obtained from the sale 
of said property now in the hands of the clerli * * • properly belonara 
to him, as such trustée in banliruptey; and he therefore prays that the said 
pétition be dlsmissed, and that the clerk be instructed by order of court to 
turn the money over to thls respondent." On February 13, 1900, the Inter- 
vening petitioners, Magnus' Sons, filed a gênerai repllcation to the answer, 
and In thelr repllcation, among other things, say "that they will maintain 
and prove thelr Intervening pétition to be true and sufBcient in the law to 
be answerèd unto, * • • ail of whlch matters and things thèse re- 
pliants are ready to aver, maintain, and prove. • * •" 

On February 13, 1900, it was ordered "that the pétition of Magnus et al., 
and the answer of Frank D. Ketcham, trustée, and the repllcation thereto," 
be especially referred to Référée Eastman, to take testlmony and report 
conclusions. On July 11, 19O0, Référée Eastman filed hls report, reciting 
the record, and reportlng that no direct évidence was offered to show that 
the brewing company was insolvent at the time of the entry of the judg- 
ment (February 27, 1899); further, that Magnus' Sons assert that, because 
no proof was taken showing such insolvency, the fund cannot be claimed 
by the trustée. The référée reports that the Intervening petitioners offered 
no évidence to show the solvency of the brewing company, and that "the 
trustée, evldently, was disinclined to go into the matter of attempting to 
prove Insolvency of that date, owlng to the fact that it would be proved 
only by an expensive and laborlous process." The référée then says: "I 
am of the opinion: That the creditors havlng been permitted by the stat- 
ute to appear and contest any of the grounds of the involuntary pétition, 
that Magnus was thereby a party to the record. The question of Insolvency 
was a materlal part of each of the acts alleged, and the insolvency of the 
27th of February a materlal part of one of the acts, in which Magnus him- 
self was particularly concerned. That he Is bound by the adjudication, not- 
wlthstandlng the adjudication was in gênerai terms, and did not especially 
find each and every one of the acts of the Involuntary pétition to be proven." 
The opinion of the référée shows that he considered the adjudication as con- 
clusive, and not merely prima facie, évidence that the brewing company was 
insolvent on February 27, 1899, the date of the judgment. On July 11, 1900, 
Magnus' Sons filed objections to the referee's report; the principal ones, in 
the language of the objectors, belng as foUows: "That said référée refused 
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to permît thèse petitloners to Introduce évidence before Wm * • * to 
show that the American Brewlng Company was solvent at the tlme of the 
entry of the judgment"; aiso because the référée found thàt petitloners 
"had precluded themselves from claiming or showing that said American 
Brew.lng Company was solvent on February 27, 1899"; also because the 
référée found that the adjudication of bankruptcy "Is res adjudlcata as be- 
tween thèse petitloners and the trustée in bankruptcy, * • * aud that 
thèse petltioners cannot question the insolvency of said American Brewing 
Company on February 27, 1899." When the argument on the objections 
came up In court, It was ordered "that said exceptions be, and the same 
hereby are, sustained; and it is further ordered that the matter be re- 
referred to the référée, to take proofs as to the solvency of said bankrupt 
on February 27, 1899." TJpon the entry of said order it was said by the 
court that "it would be but équitable to allow the aforesaid Magnus an op- 
portunity to prove, If he could, the fact of solvency of that date." The 
référée, accordingly, on the re-reference, afforded the Intervening petltioners 
an opportunlty to malse such proof; and their counsel, "after repeated ad- 
joumments, advised me [the référée] that he did not désire to offer any proof 
on that matter, thereby waiving the privilège that was accorded him by the 
re-reference." Therefore the référée reported in favor of the disallowance 
of the clalm of Magnus' Sons, and that the funds should be turned over to 
the trustée. Petltioners filed objections to the supplemental report of the 
référée. Thèse objections are substantially like those flled to the flrst report. 
The matter then came on upon the objections whlch stood as exceptions to 
the original and supplemental reports of the référée, and the court sus- 
tained the reports, and directed that the fund in the hands of the clerk 
should be pald to the trustée in bankruptcy. 

Amos C. Miller, for appellants. 

Levy Mayer and George W. Wall, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge, upon the above statement of facts, deliv- 
ered the opinion of the court. 

This is a contest on the part of appellants Magnus to gain a préfér- 
ence by j'udicial proceeding against the bankrupt taken within four 
months prior to the adjudication in bankruptcy, contrary to the 
letter and spirit of the bankrupt law. The avowed purpose of taking 
the judgment notes, with power to enter judgment at any time by 
confession, was to secure appellants against the claims of other çred- 
itors, and to give them a préférence. That would be legitimate and 
proper if no bankrupt law were in force, and a race of diligence in 
priority were allowable. But one purpose and efïect of the bankrupt 
law is to put an end to such a race of diligence, and to dividè the 
estate ratably among creditors. The essential ethics of that law is 
that "equality is equity." It is true, however, that under the law a 
limit must be fixed when this contest for priority by légal proceedings 
must cease. The time fixed is four months prior to an adjudication 
in bankruptcy. The appellants' judgment by confession was ob- 
tained on February 27, 189g. On that same day the brewing Com- 
pany, by its board of directors, resolved to immediately cease doing 
business, and thereby abandoned its corporate franchises. On the 
day previous (February 26th) the American Brewing Company, 
through its président, George A. Weiss, conveyed to the Gottfried 
Brewing Company, of which John H. Weiss, a brother of George A. 
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Weiss, was président, a valuable part of the property of the American 
Brewing Company, consisting of its good will, trade, and customers, 
worth $350,000, without any considération, and with the intention, as 
is alleged in its pétition, to put the brewing company into bankruptcy, 
and to hinder, delay, or defraud its creditors. But a little more than 
a month afterwards, on April 5, 1899, the American Brewing Com- 
pany was adjudged a banlirupt upon a pétition alleging various acts 
of bankruptcy, and, among the rest, sufïering judgment to be entered 
in favor of appellants on February 27th. Of course, if the appellants, 
by their judgment and levy of exécution upon the property of the 
brewing company, — this being a légal proceeding, — obtained a préf- 
érence, it was clearly void, within the provisions of the bankrupt law, 
as being within four months previous to the adjudication in bank- 
ruptcy, unless by some plausible scheme or device it can be made 
to appear that the American Brewing Company was not insolvent at 
the time such supposed préférence was gained. See In re Richards 
(decided by this court) 37 C. C. A. 634, 96 Fed. 935. So that the 
struggle in this case lias been and is to make good this proposition. 
This, at first, would seem a rather difHcult task, as it involves the 
opening up or practical setting aside of the adjudication in bank- 
ruptcy, which was held by the référée to be conclusive upon the ques- 
tion of insolvency, and without a particle of proof anywhere in the 
record or before the court to show solvency. Supposing it should be 
held that the adjudication is not conclusive upon ail the matters 
charged in the pétition, still it must be conceded to be presumptively 
true as to ail those allégations. If a judgment does not conclude 
anything even prima facie, it would be of little use to enter one. But 
if the judgment is only presumptively correct and binding, still the 
appellants were given the opportunity upon the re-reference by the 
court, upon their own pétition, alleging solvency on February 27th, 
to the référée, to enable them to prove solvency, to introduce évi- 
dence upon that question, which, after the case was held for some 
time, they déclinée! to ofïer, and the référée so reported to the court. 
Having had that opportunity, which they sought from the court, it 
would seem inconsistent now that they should be able to avail them- 
selves of ail the benefit they could hâve derived from sustaining their 
allégations of solvency at the time the judgment by confession was 
rendered, when opportunity was given. The maxim, "Who seeks 
and will not take when once 'tis offered shall never find it more," is 
sometimes good in law. 

But we are of opinion that the décision of the référée was correct, 
in holding that the adjudication in bankruptcy was binding upon the 
appellants, and conclusive upon the question of insolvency. The 
appellants, as well as the brewing company, were essentially parties 
to the pétition. In that pétition, as «ne of the grounds of bank- 
ruptcy, it was alleged that the American Brewing Company was in- 
solvent, and was indebted in the sum of over $900,000, and that with- 
in four months next preceding the date of the filing of the pétition 
it committed an act of bankruptcy, in that it did on February 27, 1899, 
sufïer or permit, while insolvent, Albert Magnus and August Mag- 
nus, partners doing business under the fîrm name of Magnus' Sons, 
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to obtain a préférence through légal proceedings, which préférence 
coflsisted in the procurement by confession on the date aforesaid by 
said 'A:. Magnus' Sons of a judgtnent in the superior court of Cook 
COtintjj^, III., against said American Brewing Company, for the sum 
of $16,050 and costs of suit ; that upon said judgment an exécution 
was issued out of said court to the sheriff, and was levied upon a 
large amount of personal property of said brewing company. An in- 
junction was issued on Marchroth, when the pétition in bankruptcy 
was filed, expressly ordering that the sheriff and Magnus' Sons be 
restrained from further interfering with the property, or from pro- 
ceeding any further in the matter of said exécution. The appellants 
had an opportunity of answering this pétition, but neither they nor 
the American Brewing Company made any appearance or answer, 
and judgment went by default in accordance with the law and the 
forms and practice prescribed by the suprême court in such cases. 
To say nôW that the judgment is not binding upon the question of 
insolvency is to run counter to well-established principles of law 
applicable to judgments. If it were necessary, in order to bind 
creditors by a judgment in bankruptcy, that they should appear and 
answer, as they always hâve a right to do, then an adjudication could 
be prevented simply by creditors abstaining from appearing in the 
proceedings. But it is well settled that the proceedings are in a 
large sensé in rem, and are binding whether the bankrupt or creditors 
appear or not. In re Skinner (D. C.) 97 Fed. 190; In re Henry Uhl- 
felder Clothing Co. (D. C.) 98 Fed. 409; In re McKinley, 7 Ben. 562, 
Fed. Cas. No. 8,864; Shawhan v. Wherritt, 7 How. 627, 12 L. Ed. 
847; In re Wallace, Deady, 433, Fed. Cas. No: 17,094; In re Banks, 
Fed. Cas. No. 958; Morse v. Godfrey, 3 Story, 364, Fed. Cas. No. 
9,856; Rayl V. Lapham, 27 Ohio St. 452; Lewis v. Sloan, 68 N. C. 
557; Thornton v. Hogan, 63 Mo. 143. 

The bankrupt act (section i8b) provides that the bankrupt or any 
creditor may appear and plead to the pétition within 10 days after the 
return day, or within such further time as the court may allow. And 
it is further provided, in subdivision "d," that, if the bankrupt or any 
of his creditors shall appear within the time limited and controyert 
the facts alleged in the pétition, the judge shall détermine, as soon as 
may be, the issues presented by the pleadings. And by subdivision 
"e" it is further provided that if, on the last day within which plead- 
ings may be filed, none are filed by the bankrupt or any of his credit- 
ors, the judge shall on the next day, if présent, or as soon thereafter 
as practicable, make the adjudication or dismiss the pétition. From 
this provision it is quite clear that, in order to bind creditors by an 
adjudication, it is not essential that they should appear. It is enough 
that they hâve the right and opportunity to appear, whether they 
appear or not. It was clearîy the privilège, as well as the duty, of 
, the appellants, if they wished to dispute the allégation in the pétition 
that the confession of judgment on February 27th was an act of 
bankruptcy, to appear and controvert the facts so alleged. Not hav- 
ing donc so, we think the return of the référée was right, — that the 
judgment was binding upon them. They were not interested in sev- 
eral other acts of bankruptcy alleged, but they were interested in 
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llîaï, and ît was their duty, as well as privilège, to défend against it. 
From ail the allégations and proceedings in the record, it would seem 
quite manifest that the true reason for the appellants not appearing 
was that the brewing company was hopelessly in debt and insolvent 
at the time Magnus' Sons obtained their judgment, and was not only 
not a going concern, hoping and striving to pull through and pay its 
debts, but had already resolved to cease doing business at ail. 

A judgment by default is just as conclusive an adjudication be- 
tween parties of whatever is essential to support the judgment as 
one rendered after answer and conte st, and in such case facts are not 
open to further controversy if they are necessarily at variance with 
the judgment on the pleadings. Last Chance Min. Co. v. Tyler Min. 
Co., 157 U. S. 683, 15 Sup. Ct. 735, 39 L. Ed. 859. And in Garner 
V. Bank (C. C.) 89 Fed. 636, it was held, in fuU accordance with the 
gênerai doctrine of the cases, that a judgment which détermines the 
right of a party, though by default, is a judgment on the merits, and 
is conclusive as to such right and ail matters which properly belonged 
to the subject, and which the parties, in the exercise of reasonable 
diligence, might hâve brought forward therein. Thèse cases are in 
Une with the gênerai doctrine on this subject, as appears by the ad- 
judged cases. In re Skinner (D. C.) 97 Fed. 190; Barton v. Ander- 
son, 104 Ind. 578; 4 N. E. 420; Greeley v. Sample, 22 lowa, 338; 
Briggs V. Richmond, 10 Pick. 391, 20 Am. Dec. 526; Creamer v. 
Dikeman, 39 N. J. Law, 195; Newton v. Hook, 48 N. Y. 676; 
Marks v. Sigler, 3 Ohio St. 359 ; Doyle v. Hallam, 21 Minn. 515 ; 2 
Black, Judgm. 697; i Herm. Estop. § 54; 6 Enc. PI. & Prac 115; 
In re Columbia Real Estate Co. (D. C.) ici Fed. 965 ; Voorhees v. 
Bank, 10 Pet. 449, 9 L. Ed. 490; In re Henry Uhlfelder Clothing Co. 
(D. C.) 98 Fed. 409. 

We are of opinion, therefore, that the décision and report of the 
référée to the effect that the claim of appellants should be disallowed, 
and the funds in the hands of the clerk derîved from the sale upon 
exécution, amounting to the sum of $9,756.69, be paid over to the 
trustée in bankruptcy, to become a part of the gênerai estate of 
the bankrupt, is correct; and the order and decree of the district 
court afïirming the referee's report, and dismissing appellants' péti- 
tion, and ordering the said money to be paid over, are berebx af- 
firmed. 



In re WB8T NORFOIiK LUMBBR CO. 
(District Court, B, D. Virginia. January 7, 1902.) 

FiBK IsraUBAKCB — NaTURK of CONTBACT— CLAIMS of LibsHOLDBBS as ÏS' 
•UBBD PbOFBBTT. 

PoUdes of Insurance against fire are mère personal contracta of In- 
demnlty, which âo not attach to the property Insured as an Incident, 
nor take Ita ^lace whén the property Is deetroyéd, so as to entltle tjxy 
one hayln£ a lien oa the property to any Interest therein; and, bélng 
M> entirely sépara te from the property, the proceeds of a poUcy whlcb 
lias been pledged by the owner of the property to secnre a debt tàèeeàr 
Ing the amount of such proceeds Is no part Of the debtor's estate, t>nt 
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bêlôoigS to the pledgee, and other créditons can Claim no interest therein, 
eithér feîP tlrtue of liens on the property or otherwlse. 

2. BANKBnjprOT^PREPBKENCES. 

Where a credltor of a banknipt flics a pétition in the court of bank- 
mptcy, settliig tp a elalm to the ownershlp of a fund whîch has been 
paid Into court siibject to the rlghts of confllcting clalmants, but does 
not seek to prore à clalm as a gênerai' créditer of tbe estate, the amount 
of a préférence recelved by such eredltor cannot be deducted f rom such 
fund, which is awarded to it as owner. 
t. Same— Vamditt op Liens— Sdpplt Libns ondek Virginia Siatute. 

Liens for supplies furnlshéd to a manufaeturlng company, the rlght 
to whlch is giVen by Code Va. § 2485, which hâve been perf ected as l'e- 
qulred by the statute, although withln four months prier to the adjudi- 
cation of the, debtor as a bankrupt, are not dissolved by such adjudica- 
tion, but ■will be recognlzed and enforced by the court of bankruptey, 
being glven prlorlty In the order of their recordation, in aCcordance with 
thte rule establlshed by the décisions of the suprême court of the state. 
4. LiBKS— Supplies for Mandfacturing Company— Vibgikia Statute. 

A corporation •whose principal business is the manufacture of rough 
lumber Into dressed and finished lumber for varlous uses, although iu- 
cldentaily engaged in buying and selling lumber, is a "manufaeturlng 
compaiiy," withln the meanlng of Code Va. § 2485, which glves a lien 
for supplies fumished to such companles necessary for the opération of 
their business, and lien clalmants who fumished lumber to such Com- 
pany for .manufacture are not requlred to prove that it was ail so manu- 
factured. 
6. Samb. 

Godé Va. I 24^5, as amènded by Act Feb. 15, 1892, provides that "ail 
persons furnishlng supplies to a mining or manufaeturlng company, 
necesaary io the opération of the same." shall hâve a lien for the money 
due for such supplies. Section 2486, as amended by Act Feb. 12, 1896, 
provides that "no.person shall bC: entitled to the lien glven by the pre- 
çeding section uiilôss he shall withln nlnety days after the last item 
of hlâ' bill beeomes diié knd payable" file hls claim for record, etc. 
iield, that the last provision merely fixes the limit of tlmé after which 
a lien claim cannot bie flied, and does not preclude a lien claimant who 
has glven a term of crédit for the supplies furnlshéd from flling his 
clàlin before such term of crédit has explred. 

6. SAMÎi— SOFFJCIKNCT OP LUIN StÀTEMBST. 

A lien claim flled under such statute Is not Insnfficient because it fails 
to show what part of the debt is actually due and enforceable and what 
part not due, nor because it does not show on its face that it was filed 
withln î90, days after, the last item of supplies was fumished, where 
such f act IS stated in the affldavlt by which it is required by the statute 
to be Vierififed, and whicli forma a part of the claim. 

7. Same— Assignée of Debt. 

Under such statute, a claim for a lien may be filed by an assignée 
of the debt 

In Bankruptey. On exceptions tO tëpdrt df référée. 

The West Korfolk Lumber Company was. on the 21st day of August, 1900, 
at the instance of its creditors, duly adjudged an involuntary bankrupt, the 
sald çoiçypany having been .engaged since 1884 In the opération of a plant, 
sltuàted al West Norfolk, Va., for thé manufacture of rough lumber into 
flooring, pelllng, box shook», and ptber dy^sed njaterlaL On the night of 
thé lltb o|! Miay, 1900, the plant, togetlier wlth a large portion of the lumber 
on bana>..Ti?M consùmed by flre. Attlj^ tUn© of the fire, and for several 
yeafs prior tliçEéto, the lumber ponçjpany, was indebted to the Farmers' 
Bliii^'.dir the jStaté of Delawarè, at Géotgrto^n, in a large amount, for 
rùônëy borrov^éd by the lùmbei: company, orlgiiially for the purpoee of re- 
pairiiig its plant, and from time to time for the gênerai eonduct of its busi- 
ness. At the time of the flre the indebtedness amounted to $58,434.56, 
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CTîdenced by notes of the company dlscounted at the bank, and by bills 
receivable assigned or discounted with the bank theretofore. This Indebted- 
ness was secured by policies of Insurance issued upon the property of the 
company, which, by agreement between the bank and the company, had 
been made payable, In case of loss by fire, to the bank, as Its Interest might 
appear. ïhe company was also indebted to the Merchants' & Farmers' 
Bank of the City of Portsmouth in the sum of $5,000, evidenced by a prom- 
issory note to the bank, secured by a deed of trust on the land and buildings 
«f the lumber company, duly recorded, and also by two certain policies of 
Insurance on the buildings of said company, aggregating $3,000, made pay- 
able to the trustée in the deed securing the bank's debt, as his interest might 
appear. After the fire, to wit, on the 24th day of May, 1900, the Gray 
Lumber Company filed in the clerk's office of the county court of Norfolk 
«ounty a mémorandum showing the amount and considération of the claim 
held by dt against the lumber company, and claimed a prior lien under 
sections 2485 and 2486 of the Code of Virginia, as amended, on ail the prop- 
erty, real and Personal, of the said company, other than that formlng a part 
of its plant, to the extent of the money due them for supplies claimed to 
hâve been furnlshed the company, necessary to its opération. Shortly after 
the flling of this lien, other creditors of the company, clalming liens under 
the said sections of the Code of Virginia, filed simllar memoranda against 
said lumber company. Subséquent to the flling of thèse liens, and before 
the bankrupt proceedings were inaugurated, the Insurance companies having 
policies of Insurance on the property of the défendant company paid to the 
Bank of Delaware the sum of $11,806.56, and to the Portsmouth bank 
$1,178.34, ■whlch amounts the said banks, respectlvely, applied as crédits 
upon the debts due to them; and since the adjudication of bankruptcy the 
said Insurance companies bave paid into court on account of policies of In- 
surance held by the Delaware bank $13,Ï16.49, and on account of the Ports- 
mouth bank $1.179.34, — said last-named amounts having been so paid by 
agreement between the bankrupt's trustée, the insurance companies, and the 
banks, respectlvely, that it was to be without préjudice to the rights of any 
of the parties In interest. 

Ivor A. Page, for petitioning creditors. 

Ross & Lambeth, for bankrupt. 

Heath & Heath, for Farmers' Bank of Delaware. 

R. C. Marshall, for Merchants' & Farmers' Bank of Portsmouth. 

White, Tunstall & Thom, J. W. Willcox, Starke & Starke, J. L. 
McLemore, J. C. Parker, J. Saunders Taylor, and Hughes & Little, 
for sundry supply lien creditors. 

T. S. Purdie, for gênerai creditors. 

WADDILL, District Judge (after stating case as above). This 
case is now before the court upon exceptions taken to the report of 
the référée, D. Lawrence Groner, Esq., and the questions to be de- 
termined are: The ownership of the insurance money aforesaid; 
whether the supply hen creditors hâve any claim thereto ; the vaHdity 
of the supply lien creditors' claims against the company; together 
with the order of priority, as among themselves, and what préfér- 
ences, if any, hâve been given by the bankrupt to any of its creditors. 

I. The claim of the Bank of Delaware to the fund derived from the 
policies of insurance on the burned buildings, which were payable to 
it at the time of the fîre, will be considered. This money the bank 
insists is not a part of the bankrupt's estate, "but belongs to it," and 
that, as the amount is less than the indebtedness to the bank, the 
same should be appHed, independently of the bankruptcy proceed- 
ings, as a crédit on its debt ; while the supply claimants, on the other 
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hand, urge, that the insurance money constitutes a part of the bank- 
rupt estate, taking the place of the buildings and property burned, 
and should be applied in satisfaction of their liens under the Virginia 
statute; that said statute gives them a prior lien superior to any 
other lien by "mortgage, deed of trust, hypothecation, sale, or con- 
veyance"; that it is necessarily a superior daim tô that of a mère 
pledge or hypothecation of policies of insurance ; and cite, in support 
of their position, Fidelity Ins., Trust & Safe Deposit Co. v. Roanoke 
Iron Co. (C. C.) 8i Fed. 439. 

The statute of Virginia is exceedingly broad, and it may be con- 
ceded that liens properly perfected under it take precedence of claims 
due for money advanced bef ore the supplies are furnished ; but the 
question presented hère, is as to whom the money actually belongs. 
If thè bankrupt company had no înterest in the money other than 
a mère équitable interest in any surplus that might arise after the 
payment ôf the debt for which the insurance policies were pledged, 
and there Was no such surplus, then there would be nothing belong- 
ing to the çompany. There was no estate upon which the suppïy 
lien creditors' ; claims could attach. This arises from the character 
of the contract, viz., a policy of insurance against loss by fire, which 
is a mère Personal contract of indemnity against a possible loss on 
account of the interest of an insured in the thing insured. Money 
derived on. policies of insurance taken out by the mortgagor upon 
property is in no way liable for the payment of a lien or mortgage 
thereon, exCept by express agfeèment between the parties. Such 
contracts for indemnity do not attach to the property insured, nor 
go with the same as incident, by any conveyance or assignment, un- 
less there is some spécial stipulation to that effect between the in- 
surer and the insured. This is the resuit of the décisions, and it 
follows that the money received from policies of insurance, being 
less than the amount for which the pledge was made, held by the 
Bank of Delaware upon the property and estate of the bankrupt, 
taken out and assigned to it for its protection, belongs to the bank, 
and not to the estate of the bankrupt. 

The suprême court of the United States has quite recently had 
under review this subject, and there seems to be no doubt from their 
décisions as to the correctness of the conclusions herein reached. 
Wheeler v. Insurance Co., ici U. S. 439, 25 L. Ed. 1055, was a case 
of insurance upon certain buildings and improvements upon real 
estate upon which there was a lien, and on a certain cotton gin and 
cotton. Policies of insuratice had been taken out by one who made 
advances to the owner of the property, and, a fire occurring, the hold- 
ers of the notes, previously secured upon the same property, claimed 
the benefit of the insurance money, and insisted that the insurance 
was really taken out by the policy holders as the agent of the debtor, 
and for his benefit, and that the owner of the property having paid 
the premiums to secure the insurance, and having in the mortgage 
securing the notes on the property agreed to insure for the benefit 
of the mbrtgagees, and to transfer such policies to them, the holders 
of said notes were equitably entitled to the insurance, and that the 
persons who effected the insurance had in fact no insurable interest 



IN RE WEST NOEFOLK LUMBER CO. 7^3 

in the property insured ; but the suprême court held that, the mort- 
gage debtor having no insurance policy taken out and transferred to 
him, as was contemplated by the mortgage, there was no privity of 
contract between the note holders and the person in whose interest 
the insurance policies in question were taken out, and that, the poh- 
cies having been taken out by a creditor, with the assent of the prop- 
erty owner, for his own protection, he was entitled to be paid his 
debt out of the insurance money. 

The City of Norwich, Ii8 U. S. 468, 6 vSup. Ct. .1150, 30 L. Ed. 
134, was a case of marine insurance, arising in a hmited Hability pro- 
ceeding in admiralty, and in which the suprême court, in determining 
the extent of the owner's interest in the ship insured, held that the 
pohcy of insurance on the ship lost was no part of the owner's inter- 
est in the ship, and did not enter into the amount for which the ship 
could be held liable. In a word, the suprême court held the ship- 
owner free from liability under the act of congress, and decreed him 
the money due himself under insurance policy taken to indemnify 
him against hazard incurred by the ship, leaving persons who had 
sustained loss by reason of the disaster to the ship unpaid. In this 
case Mr. Justice Bradley, in the course of a very exhaustive ajid 
learned opinion, in discussing the extent of the interest of the ship- 
owner in the property destroyed, at page 494, 118 U. S., page 1157, 
6 Sup. Ct., and page 144, 30 L. Ed., said: 

"This vlew is corroborated by référence to a rule of law which we sup- 
pose to be perfectly well settled, namely, that the Insurance which a person 
has on property is not an interest in the property itself, but Is a collatéral 
contract, Personal to the Insured, guarantying him against loss of the prop- 
erty by lire or other specified casualty, but not conferring upon him any 
interest in the property. That Interest he has already, by virtue of his 
ownershlp. If it were not for a rule of public policy against wagers, requlr- 
ing insurance to be for indemnity mcrely, he could just as well take out 
insurance on another's property as on his own, and it is manifest that this 
would give him no interest in the property. He would hâve an interest in 
the event of its destruction or nondestruction, but no Interest in the prop- 
erty. A man's interest In property insured is so distinct from the insurance 
that unless he has such an interest independent of the insurance his policy 
■will be void. This rule of law manifesta itself in varions ways. If a mort- 
gagor Insures the property mortgaged, the mortgagee has no interest in the 
insuranee. He may stlpulate that the policy shall be assigned to him, and 
the mortgagor may agrée to assign it; and, if it be assigned with the In- 
surer's consent, the mortgagee will then hâve the beneflt of it; or, if not 
assigned according to agreement, the mortgagee may hâve relief in equity 
to obtain the benefit of It. So, where property is sold, the insuranee does 
not foUow it, but ceases to bave any value, unless the insurer consent to 
the transfer of the policy to the grantee of the property. In other words, 
the contract of Insurance does not attach itself to the thing insured, nor go 
•with it when it Is transferred. It is hardly necessary to cite authorities for 
a rule which has become so elementary. We will only refer to a few of 
them. Lord Chancellor King in Lynch v. Balzell, 4 Brown, Pari. Cas. (2d 
Ed.: London, 1803) 431 (vol. 3, Ist éd., p. 497); Id., 2 Marsh. Ins. 801; Lord 
Hardwickein Sadlers Co. v. Badcock, 2 Atk. 554; Carroll v. Insurance Co., 
8 Mass. 515; Insurance Co. v. Lawrence, 10 Pet. 507, 512, 9 L. Ed. 512; Car- 
penter v. Insurance Co., 16 Pet 495, 503, 10 L. Ed. 1044; Insurance Co. v. 
Tyler, 16 Wend. 885, 397, 30 Am. Dec. 90; Wllson v. HIU, 3 Metc. 66, 68; 
Powles V. Innés, 11 Mees. & W. 10, 13; McDonald v. Black's Adm'r, 20 Ohio, 
185, 55 Am. Dec. 448; Plimpton v. Insurance Oo., 43 Vt 497, 5 Am. Eep. 297. 
Carroll v. Insurance Co., Powles v. Innés, and McDonald v. Black's Adm'r 
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were cases of marine Insurance, and the same rule was followed In those 
cas^ as in cases of insurance against flre." 

In the further progress of this opinion the learned justice, in dis- 
ciîssing the question of the stress laid upon the hardship of the ship- 
Owner's being entirely indemnified for the loss of his vessel, and per- 
sons sustaining damage from the collision by the fault of the owner's 
employés getting nothing, at page 495, 118 U. S., page 1158, 6 Sup. 
Ct., and page 144, 30 L. Ed., said: 

"This mode of dontrasting the condition of the parties is fallacious. If 
the shlfiowner is indemnlfled against loss, it is because he has seen fit to 
provld© himself with insuranee. The parties sufEering loss from the collision 
could, If they chose, protect themselves in the same "way." 

In this case, as the contest is entirely between creditors, the ques- 
tion of hardship, if it could hâve any efïect, would be entitled to little 
considération. The supply lien creditors, upon whom the loss falls, 
in addition to their spécial and peculiar Hen, given them by statute, 
might hâve availed themselves of the same protection, by way of 
insurance, as the bank did. Référence may also be had to Heller v. 
Bank, 89 Md. 602, 43 Atl. 800, 45 L. R. A. 438 , 73 Am. St. Rep. 212 ; 
In re Little River Lumber Co. (D. C.) 92 Fed. 585 ; May, Ins. p. 
1040; Bank v. Hume, 128 U. S. 195, 204, 205, 9 Sup. Ct. 41, 32 L. Ed. 
370. The latter case is one of life insurance, and is referred to with 
a view of showing the inabiHty of one, other than the person in 
whose name the insuranee policy is issued, to claim the money there- 
under, and the similarity between life insurance policies and fire 
insurance policies; and the first case of Heller v. Bank, supra, will 
be found to contain an exceedingly full and able discussion of the 
subject under considération. 

2. The référée, having reported in favor of the Bank of Delaware 
as to the insurance money, in accordance with the views herein ex- 
pressed, further held that the bank was, nevertheless, chargeable on 
account of dealings had by it after insolvency, and within four months 
of the bankruptcy, with certain préférences arising from payments 
made to it, to wit, for the sum of $1,374.68, and that such amount 
should be charged against it, and deducted from the insurance money 
to be received. The position of the référée in this respect would be 
entirely correct in dealing with any money properly a part of the 
estate of the bankrupt, if the bank sought to prove against the estate 
any claim on account of its indebtedness ; but, as neither of thèse 
conditions exists, the action of the référée cannot be sustained. The 
theory on which the money is decreed to the bank is that it, and 
not the bankrupt company, is entitled to the money due under the in- 
surance poHcies by virtue of the assignment of the policies ; there 
being no surplus arising from such policies, after the payment of the 
bank's debt. The pétition filed in thèse proceedings by the bank, in 
view of the circumstances under which the money was" paid into 
court, is not the équivalent of the présentation of a claim against the 
estate of the bankrupt. The money was paid in court with the ex- 
press understanding that it was to be without préjudice to the rights 
of any of the parties in interest, and the pétition filed was merely to 
hâve the court détermine to whom the money belonged, in view of 



IN EE WEST NORFOLK I.TJMBER CO. 765 

the conflfcting claims set up in référence to said insurance money. 
No daim against the estate of tlie bankrupt, except as to sucli insur- 
ance money, is asserted, although the bankrupt company will be con- 
siderably indebted to the bank, after allowing crédit for ail insurance 
and ail sums heretofore received. 

3. The principles announced in référence to the insurance policies 
held by the Bank of Delaware apply with equal force to the insur- 
ance policies held by the Merchants' & Farmers' Bank of Ports- 
mouth, and the said bank is entitled to the amount of the two insur- 
ance policies held by it, one of which has been already paid, and a 
decree should be entered in its favor for the amount arising from the 
remaining policies paid into court in thèse proceedings. The bal- 
ance due the bank will be subordinated to the payment of the lien 
claims for supplies hereinafter allowed, the said supplies having been 
furnished prior to the date of the recordation of the bank's mortgage. 
The section of the statute (section 2485, Code Va.) in terms provides 
that the lien of persons furnishing supplies shall be prior to any lien 
by deed of trust, mortgage, hypothecation, sale, or conveyance, 
made or executed, and admitted to record, subséquent to the day on 
which said supplies were furnished. The date of recordation being 
the time fixed by the statute after which supplies cannot be furnished 
and a lien secured, it follows in this case that the liens, in so far as 
they are allowed as above, take precedence of the deed of trust in 
favor of the bank. 

4. This brings us to the considération of the vaHdity of the supply 
claims, and how far such Hens will be enforced under the présent 
bankruptcy act. The validity of the supply lien act of the state has 
been judicially passed upon by the suprême court of the state of Vir- 
ginia, by the United States circuit court of appeals and the circuit 
court of the United States for this circuit. Virginia Development 
Co. V. Crozer Iron Co., 90 Va. 127, 17 S. E. 806, 44 Am. St. Rep. 
893 ; Liberty Perpétuai Building & Loan Co. v. M. A. Furbush & 
Son Mach. Co., 26 C. C. A. 38, 80 Fed. 631, 42 U. S. App. 496; 
Fidelity Ins., Trust & Safe Deposit Co. v. Roanoke Iron Co., 81 Fed. 
439. This court, heretofore, in the matter of the Reese Manufactur- 
ing Company, in bankruptcy, not reported, recognized the existence 
of such liens under the présent bankrupt act ; foUowing in Re Kerby- 
Dennis Co., 36 C. C. A. d-jj, 95 Fed. 116, and In re Emslie, 42 C. C. 
A. 350, 102 Fed. 291. The order of priority of payment of supply 
lien creditors, as among themselves, was also passed upon in the 
Reese Manufacturing Company Case, referred to, and held to be that 
adopted by the suprême court of the state in the case of Virginia 
Development Co. v. Crozer Iron Co., supra; that is to say, that 
such liens took precedence as of the date of their recordation in the 
clerk's office. There seems to be no reason to départ from the con- 
clusions then reached, either as to the récognition of such claims in 
bankruptcy or their order of priority among themselves. 

It is earnestly insisted, however, that the supply claims in this case 
are not vahd, because the bankrupt was not such a manufacturing 
company as was contemplated by the supply lien statute; that said 
company was not principally engaged in the manufacture of lumber. 
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but was engagea as well in buying and selling lumber; and that the 
supplies, for which the liens were filed were furnished indiscriminately 
as to the two businesses ; and that it was not shown that the items 
charged for were supplies furnished to a manufacturing company, 
necessary to the opération of the same. Ùpon the question as to 
the çharacter of the company, and whether the items charged for 
were necessary to the opération of the manufacturing business, and 
were so furnished and used, a great mass of évidence was taken, and 
the référée, in a carefully prepared report, finds that the bankrupt 
company was such a manufacturing company as was contemplated 
by the statute, that its gênerai business, well recognized and under- 
stco'd, was that of the manufacture of rough lurnber into flooring, 
ceiling, box shooks, and other dressed material, and that in so far 
as it did buy and sell lumber it was an incident in connection with the 
manufacturing business, and not its regular business, and that the 
supplies furnished for which liens were allowed were necessary to the 
conduct of its business, and were sold and furnished to be used in 
such business, and in the main so used; and the référée further de- 
termined that it was not incumbent on the lienor, Avhen goods were 
necessary for the opération of the business in hand, and were sold 
and delivered for that purpose, to foUow the goods themselves, and 
show that they were ail actually manufactured, there being in f act no 
dispute but that the great bulk of the purchases were of the çhar- 
acter indicated and so used. The référée cited, in support of his 
conclusion, Jones, Liens, § 1329; Morris Co. Bank v. Rockaway 
Mfg. Co., 14 N. J. Eq. 189; Singerly v. Doerr, 62 Pa, 9; Richmond 
& I. Const. Co. V. Richmond, N. I. & B. R. Co., 15 C. C. A. 289, 
68 Fed. 105, 34 L. R. A. 625 ; Burns v. Sewell, 48 Minn. 425, 51 N. 
W. 224. After careful considération of the évidence in the case and 
an examination of authorities cited, I fuUy concur with the référée 
as to this, manufacturing company being such a one as is contem- 
plated by the act, and that the materials sold, and for which the 
debts were contracted, as allowed by the référée, were such as for 
which liens can be claimèd, and that the lienors hâve produced proof 
sufficient to establish their liens. 

5. We come next to the considération of the question of the time 
within which supply liens may be filed, whether from the date the sup- 
plies are furnished, or only within 90 days after the last item of 
the accountbeçomes due and payable. This involves the interpréta- 
tion to be given sections 2485 and 2486 of the Code of Virginia, as 
amended, under which the liens are claimed. The référée, in an able 
and carefully çonsidered report, held that the liens could not be filed 
from the time that the supplies vvere furnished, where crédit was 
given, but only after the last item of the account became due and pay- 
able, and within 90 days from that date. After giving the subject 
much thought and considération, I hâve reached a différent conclu- 
sion from that arrived at by the référée. Taking into view both sec- 
tions of the statute, — the one under which the lien is given, as vj'ell 
as the one under which it is secured,— with the various amendments 
to each section, together with the subject-matter of législation, which 
is of a remédiai çharacter, and intended to encourage the business of 
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concerns such as the bankrupt, by affording a basis of crédit net 
generally given, I think that the supply lien can be claimed from the 
time that the supplies are furnished, provided that the daim be filed 
net later than 90 days after the last item of the account becomes due 
and payable. 

Section 2485 of the Code, as amended by Act Feb. 15, 1892, pro- 
vides that : 

"AU persans fumlshing supplies to a minlng or manufacturing company, 
necessary to ttie opération of the same, shall hâve a prlor lien upon the Per- 
sonal property of such company, other than that formlng a part of Its plant, 
to the estent of the money due them for such supplies, and also a lien upon 
ail of the estate, real and personal, of said company; which said last lien, 
however, upoa suclj real and personal estate, shall l>e subject and Inferior 
to any lien by deed of trust, mortgage, hypothecation, sale or conveyance, 
made or executed and duly admltted to record prier to the date upon which 
said supplies are furnished." Acts 1891-92, p. 362. 

And section 2486, as amended by Act Feb. 12, 1896, thîs being the 
section providing for the "perfection and enforcement" of the lien 
given by the preceding section, provides that : 

"No person shall be entitled to the lien given by the preceding section 
unless he shall, -within ninety days after the last Item of his bill becomes 
due and payable, for which said supplies are furnished or services rendered, 
file in the elerk's office," etc., "a mémorandum of the amount and con- 
sidération of his claim, verlfied by affldavit, which mémorandum shall be" 
recorded, indexed, etc. Acts 18©5-96, p. 340. 

The language of the first section of this act is broad and compre- 
hensive, and plainly contemplâtes the existence of the lien from the 
time the supplies are furnislaed. It gives a prior lien upon the per- 
sonal property of such company other than that forming a part of 
its plant, and also a lien upon the estate, real and personal, of such 
company, subordinating such latter lien, however, only to liens duly 
admitted to record prior to the date at which the supplies are fur- 
nished; in a word, against liens acquired by deeds of trust, mort- 
gage, hypothecation, or in case of a sale or conveyance. The time 
of furnishing the supplies is the period as of which the material man 
is given a right of lien. 

The right to claim the lien arises under this section, and may be 
enforced at any time after the supplies are furnished, but may be 
lost by failure to comply with some provisions of the act giving 
the right. The only requirement is that the lien shall be filed "with- 
in ninety days after the last item of the bill becomes due and pay- 
able." ïf the claim is filed within that time, the lien secured re- 
lates back to the time the supplies were furnished, subject to be de- 
feated by prior or intervening supply liens. There is nothing in- 
congruous or unusual in having security for a debt which, although 
due and owing, is yet not payable. It is just what is done in nearly 
every trust deed or mortgage, and the législature can as well pro- 
vide for such character of lien as can parties contract for the same 
among themselves. The word "due" in this section should be con- 
strued as meaning "owing," rather than "payable." This interpréta- 
tion has frequently been given to this word in similar statutes, such 
as mechanics' liens and attachment statutes. Williamson v. Bowie, 
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6 Munf. 176; Bank of U. S. v. Marchants' Bank oî Baltimore (Va.) 
I Rob. 585; Smalley v. Stone Co. (Mich.) 72 N. W. 30. : In Ù. S. 
V. State Bank of North Carolina, 6 Pet. 29, 8 L. Ed. 30?, the 
language of the act of congress under considération was : "Where 
any person becoming indebted to the United States by bond or other- 
wise shall become insolvent, the debt due the United States shall 
be first paid." The court held the word "due" to mean "owing," 
and not "payable." 

The language of section 2486, amended, "within ninetydays after 
the last item of his bill becomes due and payable," is not used to 
<iesignate the beginning and the end of the period in which the mém- 
orandum may be filed, but to prescribe the time within which such 
lien must be filed ; or, to state it difïerently, to* fix a period not 
later than and beyond which it cannot be filed. The construction 
of the word "within," used in statutes, has frequently been had. In 
Levert v. Read, 54 Ala. 531 ; Merchants' & Traders' Nat. Bank 
V. Mayor, etc., of City of New York, 97 N. Y. 355; Dawson v. 
Black (111.) 36 N. E. 413; Railway Co. v. Eubanks, 32, Mo. App. 
189; Athertonv. Corliss, loi Mass'. 40; Young v. The Orpheus, 119 
Mass. 179, — the interprétation herein placed is given. 

No case in Virginia seems to hâve been decided under this par- 
ticular section of the supply lien law, as amended, and we are there- 
fore left without spécifie interprétation of the meaning of the act by 
the highest court of the state. Much light, however, is thrown up- 
on the subject by the décisions of that court, of comparative récent 
date, under the clause of the mechanic's lien law giving material men 
and subcontractors a lien. 

In Railroad Co. v. Miller, 80 Va. 821, Président Lewis, construing 
section 5 of the act approved March 31, 1875, which was as follows: 

"Any sub-contractor, or any person contractlng to furnish materials about 
a bujiding or other Improvement, for a gênerai contractor, or other person 
than the owner, may glve notice in writlng to the owner of such building 
or other improvement, stating the value of the labor performed or materials 
fumished, and shall, within twenty days after such building or other im- 
provement is completed, or the work thereon otherwlse terminated, furnish 
the owner thereof wlth an affldavlt, showlng a correct account of the amount 
due the said party by the contractor and remainlng unpaid to the sub- 
contractor, or person contractlng to furnish materials, and the said owner 
sJlall be llable, in," etc. Acts 1874-75, p. 437. 

—After remarking that the principal question sought to be raised 
by the instruction was that the notice and affidavit required by the 
statute to entitle the subcontractor to the benefit of its lien must, 
in order to hâve that effect, be furnished after, and not before, the 
entire completion of the work by the gênerai contractor, said: 

"Obvlously, this is not the true construction of the statute. • • * It is 
plain from the language thus employed that the intention of the législature 
was to authorize notice to be given after the materials hâve been fumished 
by the subcontractor, and to prescribe a limit within which the essential 
aàldavlt, 'showlng a correct account of the amount due' to the subcontractor, 
shall be fumished, namely, twenty days after the completion of the work, 
and no longer. In other words, the subcontractor may give ribtice as soon 
as the materials are furnished, and may at the same time, If he pleases, 
furnish the required affldavlt, or at any time thereafter, provided the same 
Is fumished within twenty days after lie work is completed." 
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In Raîlroad Co. v. Howison, 8l Va. 125, construing the same 
section, Judge Lacy said: 

"The subcontractor was not obllged to wait until the work was flnlahed or 
terminated otherwise before he gave hls notice. He was entitled, under the 
ameuded law, to serve hls notice at any time after the labor was performed 
and the materiàls furnished, before the expiration of twenty days from the 
completion of the bnilding or other Improvement, or the day the work was 
otherwise terminated." 

Another view of this statute strongly convinces me of the correct- 
ness of the views herein expressed. If the supply lien can only be 
secured after the last item in the bill becomes due and payable, and 
within 90 days from that time, the resuit will be that no crédit can 
be given by a vendor in the sale of his goods. The moment crédit 
is given, a subséquent vendor, less considerate of his vendèe's in- 
terests and wishes, will sell his goods either for cash or on a shorter 
crédit, and iîle his lien and secure the same, to the exclusion of the 
earlier and more lenient créditer, virho would be powerless to avail 
himself of a security that the law gave him, and that he had only lost 
by reason of his generosity to his debtor. Sales on crédit could no 
longer be had to mining and manufacturing companies. They would 
in their dealing be reduced to a strictly cash basis, and the statute 
designed to secure them enlarged and additional means of crédit, 
and thereby to foster their interests, would prove a disadvantage 
rather than a benefit to them. I am informed that Judge Prentis, of 
the circuit court of the county in which the bankrupt corporation 
did business, has recently, in an unreported case, taken the same 
view of this act. To his opinion great weight should be given, as 
well because of his eminent capacity to reach a correct conclusion, as 
because it is the construction given by the local state court. 

6. An exception made to the report présents the further question 
of the sufïiciency of the supply lien claim of the Branning Manufac- 
turing Company, one of the bankrupt's creditors; the contention 
being that said claim was invaHd, because the mémorandum of ac- 
count liled with the lien failed to show what part of the debt was 
actually due at the time of filing, and what part not due ; the total 
claim being for $6,836.27, $3,415.17 of which amount had actually 
fallen due. The référée was of opinion that the claim as fîled was 
sufficient, but that only the sum actually due could be allowed there- 
on. Under the view taken by the court, as hereinbefore expressed, 
as to the time within which accounts may be filed, this exception be- 
comes less material, as the date of the sale of the supplies is the time 
from which the daim can be filed, and not that at which the last item 
of the account falls due. The account, as fîled, is sufficient, under 
the court's view of the law, though the better practice would hâve 
been to hâve filed an account in détail, in order that the record 
would show the amount for which the lien was claimed, as well as 
the portion for which it, at any given time, was enforceable. A 
court of equity in the enforcement of the claim would, I take it, hâve 
no difficulty in providing only for the collection at the particular 
time of the amounts actually due. laege v. Bossieux, 15 Grat. 83, 76 
Am. Dec. 189. 
112 F.— 49 
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The lîëkîs furtherexcepted td because it failed to show upon its 
face the fact that the same was filed within 90 days after the last 
item of the bill for supplies furnished became due and payable, and 
thàt it Avas therefore invalid, under the décision of Liberty Perpétuai 
Building & Loan Co. v. M. A. Furbush & Son Mach. Co. (of this cir- 
cuit) 26 C. C. A. 38, 80 Fed, $^i, 42 U. S. App. 496. This position is 
likewise untenable. It sufficiently shows that the claim was filed 
within the time prescribed by the statute. The afHdavit required to 
be filed with the mémorandum of account which forms a part thereof 
in terms says: "And that ninety days hâve not elapsed since the 
last item of said bill for said suppliés became due and payable." 
This is a sufïicient déclaration as to the claim havîng been filed within 
the statutory périod, and the affidavit Can be referred to for the pur- 
pose of giving the information required by the statute. Référence 
may aiso be had to the case of Ovcrholt v. Manufacturing Co. (Va.) 
37 Si E. 307, as bearing upon this exception. 

7. Another exception présents for the considération of the court 
the question of whether the claim of one Parsons, the assignée of 
sundry small orders issued by the bankrupt company, for the pay- 
mènt of its hands, should be allowed, and, granting that the assignée 
can make such claim, whether the fact he is unable to state just 
from whom he received thèse assignments, whèn they were issued, 
or positively at what time the labor was performed for which they 
were issued, should disentitle him tô recover. The first question is 
one of law, and undér the ruling of Liberty Perpétuai Building & 
Loan Co. v. M. A. Furbufeh & Son Mach. Co., 26 G. C. A. 38, 80 Fed. 
631^ 42 U. S. App. 496, the assignée of claims under the supply lien 
law can ordinarily file the lien. 

The other questions presented are largely dépendent upon the 
fa:ctB, and, as the point is made that the évidence as to this claim is 
not returned by the référée, the claiinarit* should hâve an opportunity 
to agairi submit his probf of lien to the référée, and hâve him pass 
thereon. 

The report of the référée will be recommitted, with directions to 
State an account of the fund under the control of the court, according 
to the views herein expressed. 



In re ARNETÏ. 

(District Court, W. D. Tennessee. December 26, 1901.) 

1. Baukruptcy — Administration of Estatb — Controlling Action of Trcs- 

TBE— ApPOINTMEST of SPECIAXi COHNSEL. 

, The estate of a voluntary bankrupt was large, -with numerous creditors, 
and Its administration was compllcated by claims of lien by creditors 
who bad not submitted their claims to the bankruptcy court. Such 
creditors had also, after the bankruptcy, but before the receiver ap- 
iwinted by the court could act, throilgh collusion with, or by the ac- 
quieecence of, the bankrupt, taken possession of the greater part of hla 
property, consistlng of farms and crops, by reason of which action 
further complications had arlsen. Bêlé, that under such circumstances 
the court would not permit the trustée to be govemed la his action. 
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which mlght result In. expensive lltlgatlon, by any partlcular credltor or 
group of credltors, but ■would, on Its own motion, direct him to report 
fully to a spécial meeting of ail the credltors, to be called for the 
pur pose, and to be govemed by such directions as they should adopt; 
that It would also appoint Independent counsel, not Interested for any 
of the credltors, to advise and act for the trustée in maklng any adjust- 
ment between the gênerai credltors and the lien clalmants, or in prose- 
cutlng any lltlgatlon -whlch mlght be authorized by the credltors' meet- 
ing, and in the gênerai administration of the estàte. 

S. SaMB— CONTEMPT— DiSPOBSESSINa THB BaKKRUPT AFTER PeTITTON FiLED. 

The bankrupt and the mortgage trustée of a secured créditer fined 
$50 each, the one for surrendering and the other for taking possession 
of the mortgaged property from the bankrupt after the pétition in bank- 
ruptcy had been filed. 

In Bankruptcy. 

When the voluntary pétition In this case was filed, the bankrupt was a 
gênerai merchant at Tiptonville, Tenn., dealing largely In cotton purchased 
by him and acqulred from tenants to whom he had made advances on 
their crops, just belng gathered and marketed. Also he was hlmself a 
planter ownlng large and numerons farms, growlng cotton and other crops 
on the sbares and otherwlse. He shlpped hls cotton to Memphls, mostly 
to Godfrey Frank & Oo., hls factors and brokers, whô had advanced him 
large sums of money, suppliée, and other necessaries, for which deallngs 
they held mortgages or deeds of trust wlth powers of sale upon the lands 
and crops of the bankrupt. The schedules show a very large estate, ag- 
gregating roore than |100,000, conslstlng of the farms, crops, merchandise 
and debts due by notes, accounts, and mortgages to secure them. They also 
Bhow a very large Indebtedness; that to Godfrey Frank & Co. belng roughly 
estlmated at more than $60,{XK), secured for the most part by mortgage and 
deeds of trust. The unsecured credltors are roughly estlmated at about 
$70,000. The rules of the district court for the Western district of Ten- 
nessee require a voluntary bankrupt wlthin 24 hours after hls pétition is 
filed to surrender hls assets to the référée in bankruptcy, who Is appolnted 
a caretaker or spécial receiver until the trustée Is appolnted. Before the 
référée could reach Tiptonville to take possession, the trustée of the Godfrey 
Frank & Oo. mortgage took possession of lands conveyed and large quantities 
of cotton, some in the seed in the gins and on the farms, and some already 
baled for market. Whether this was done by collusion wlth the bankrupt, 
hia acquiescenee, or wlthout hls consent, does not yet fully appear. At the 
flrst meeting of credltors a trustée was not elected by those présent, as 
none received the statutory vote, but the référée appolnted as trustée one 
of the persons voted for, resldlng at Tiptonville; but by a majority vote 
of those présent comblning the credltors represented bya firm of Memphis 
lawyers and one at Nashville, the Memphis firm, and partlcularly one of its 
members, was appolnted "to represent the trustée." At the flrst meeting 
also the bankrupt was examlned, but, owlng to the fact that hls books were 
Imperfectly and unskillfully kept, and other books proper to be kept were 
wantlng or not produced, the credltors were not satisfled wlth the examlna- 
tlon. The mortgage trustée or manager of the Godfrey Frank & Co. firm 
was présent wlth hls attorney, and oiïered to submit to examlnatlon as to 
hls securitles, debts, and accounts, but this was declined. The attorney for 
the Godfrey. Frank & Co. firm was the same attorney who had filed the 
bankrupt's pétition in bankruptcy, and represented him in the proceedings. 
The mortgage trustée of Godfrey Frank & Co. advertised the lands for 
sale on December 28, 1901. The trustée in bankruptcy filed a pétition before 
the référée asklug for an Injunction, whlch the référée refused. No pétition 
(car review was filed, but at the request of the trustée in bankruptcy the 
référée certlfled the facts contalned in hls report and the questions of law 
to the district judge. The matter coming on for hearing before him, he 
dlrected that a rule to show cause should issue returnable January 2, 1902, 
upon the motion for a preliminary injunction agalnst the sale, and mean- 
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tjpie airecteà a restralnlng order forbldding the sale as adTertlsed. He aiso 
dltëcted that the rule tp show cause should include a notice of proceedlnga 
tor contempt àgalhst the bankrupt, Godffey Frank & Cb., and thelr mortgage 
trustée, for dlspoSseSsing the bankrupt of hls possession of the property 
by collusion or otherwlse after the adjudication in bankruptey, and for the 
bankrupt's fallure to surrender the property to the référée, as receiver, until 
a trustée in bankruptey coflld be appolnted. Pending the proceedings the 
coTii*t also dlrected the trustée to maké report for instructions to a spécial 
meeting of the credltors, and appolnted Independent counsel'to advise the 
trustée In the exécution of the order and the management of the estate. 

Myers & Banks, for creditors. 

L. Lehman, for bankrupt and Godfrey Frank & Co. 

HAMMOND, J. (after stating the facts). It is the désire of the 
court to commit the questions growing out of the securities and 
liens clàimed by Godfrey Frank & Co. and other mortgage or lien 
creditors, if any, to the creditors themselves at a spécial meeting 
called to consider the subject, and see what litigation, if any, the 
creditors will or will not sanction. This matter should be carefully 
considered by the creditors themselves, upon full information, before 
any litigation is undertaken ; and the trustée should not sue until 
reasonable efiforts hâve been made to adjust the matters with the 
secured creditors without litigation, upon terms satisfactory to the 
other creditors, acting in a body at a gênerai meeting held for the 
purpose. The discrétion of the trustée in such matters should not 
be contrplled by any particular creditors, groups of creditors, or com- 
binations pf them. He should be ùnder the direction only of the 
whole body, acting at formai meetings under the superintendence of 
the référée or judge, as the statute provides ; for the gênerai scheme 
of the bankruptey statute for the administration of estâtes would 
be defeated if creditors ^re allowed to control, direct, or advise 
the trustée in any other manner than by such formai meetings. The 
plan, therefore, of creditors, or a majority of them, selecting some 
one or more of their own attorneys as the légal adviser of the trustée 
is not approved by the court. The minority of the creditors are en- 
titled to share in the direction of affairs as the questions arise from 
time to time, and-to take part in considering what instructions should 
be given to the trustée. A gênerai control of his discrétion without 
this by any particular creditors or their attorneys, is not permissible. 
This informai lïiethod of çpntrplling the administration of the trustée 
might be very well where the assets are small, and the interests in- 
volved inconsiderable ; but where the estâtes are large, involving 
amounts apprpaching or exceeding $100,000, as in this case, it is 
wisest to:submit the dii-ection of tne trustée to ail the creditors in 
the formai meetings provided by law. For this reason the court has 
determined in this case to require the trustée to so proceed, and 
that he shall be advised by independent and impartial counsel, se- 
Içcted by the court for that purpose, whodoes not represent any of 
the creditors. 

The court is not satisfied with the tendency of this case to drift 
into litigation between the trustée and secured creditors in posses- 
sion or claiming possession of the most valuable part of the assets 
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without preliminary considération by the creditors in a formai nrteet- 
ing called for the purpose of having ail the facts accurately ascer- 
tained and understood before any litigation is undertaken by the 
trustée. It may be that when ail the facts are disclosed the creditors 
will adjust the matters without the expense of litigation. The clerk 
is therefore directed to enter the foUowing order : 

It appearing to the court from a pétition for review filed under 
gênerai order 27 of the suprême court, or a certificate of the référée 
in lieu thereof, from the report of the référée, the gênerai record of 
the case, and statements of counsel at the bar in the proceedings here- 
tofore had, that this is a very large estate, with numerous creditors ; 
that it is much complicated by claims of priority of Uens and securities 
for creditors who havé not submitted their iclaims to this bankruptcy 
court, but are acting independently thereof in realizing their securi- 
ties, whereby further complications are entailed and litigation is 
threatened ; it also appearing that by collusion with or acquiescence 
of the bankrupt the mortgage trustée of one of the secured creditors, 
it is alleged, has obtained possession of certain property claimed by 
him since the adjudication in this case and before the temporary 
receiver or trustée could act in the premises, from which still further 
complications bave ensued; and it also appearing that expensive 
litigation may arise unless the trustée be carefully advised by the 
creditors themselves as to the adjustment of thèse complications, and 
that necessary means should be taken to provide against any unnec- 
essary litigation, and that efforts should be made to so arrange the 
affairs of the bankrupt's estate as to avoid loss by unnecessary con- 
flicts of interest as between the trustée and secured creditors, if possi- 
ble ; and it also appearing that large bodies of agricultural lands are 
involved, for the tenancy and profit of which speedy arrangements 
should be made for the coming year by agreement with creditors 
holding the securities aforesaid : It is ordered by the court, upon its 
own motion, pending the proceedings already taken and the future 
administration of the estate in this court, that the trustée in bank- 
ruptcy shall make in writing and submit to a spécial meeting of the 
creditors for their action in the premises, to be called under the pro- 
visions of gênerai order 25 of the suprême court, a detailed and com- 
plète report of the condition of this estate, its assets of every kind, 
secured and unsecured, and especially of ail liens, mortgages, or pre- 
ferred claims of every kind whatever, and of ail attainable information 
in relation thereto, to the end that the creditors, by their resolutions 
in writing, may advise him as to the management of thèse affairs, the 
adjustment of thèse liens, and whether the creditors wish to incur 
the expenses of any litigation in relation thereto. The référée is 
directed to issue such notices and take such steps as are necessary 
to call a spécial meeting of the creditors under the gênerai order 25 
aforesaid to consider the foregoing matters and the gênerai condi- 
tion of this estate and its management by the trustée. The trustée 
is further directed to proceed under this order with ail possible 
diligence, and make as speedy a report as possible. And the court 
being further of the opinion that the trustée should be independently 
advised in thèse matters and in the administration of the estate by 
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cowsçl, ajid that the discrétion of the trustée sHould not b'e under 
the coritrpl pf particular creditors, or groups of creditors, or combina- 
tions of creditors, but under the control of formai meetings of the 
'whole body of the creditors as provided by the statute and the gên- 
erai orders of the suprême court for the enforcement thereof, it is 
also now ordered that Albert W. Biggs, Esq., of Trenton, Tenn., 
be, and he is hereby, appointed spécial counsel to the trustée to 
advise him in the premises and in the management of this estate; 
that said counsel shall supervise and counsel the trustée in the 
préparation of the report to be made to the creditors ; that the said 
trustée, under the advice of counsel aforesaid, and exercising his 
own judgment and discrétion, sha^l submit to the creditors in the re- 
port aforesaid his own propositions for the management of the af- 
fairs, the adjustraent of the liens, and the security of the best interests 
of the estate, and especially if any litigatioh should be instituted, and, 
if so, to what extent, and in what manner, and how, as trustée, he 
proposes to proceed in those matters requiring any extraordinary 
expenditures for the purposes aforesaid, so that the creditors may 
take such action as they may wisi). The clerk is directed to send 
by mail a copy of this order to the référée, to the trustée, and to the 
spécial counsel hereinbefore named. AU of which is ordered to be 
entered of record, ail other matters being reserved. 

HAMMOND, J. After a vçfy complète and satisfactory report 
made by the trustée, under thé guidance of the spécial counsel, to 
a meeting of the creditors, a compromise resulted between them and 
Godfrey Frank & Co., whereby that firm paid into the creditors' fund 
$S,ooo and took over the propërty held as security in full satisfaction 
pf the secured debt, which compromise the court apprdves. But 
there remains the necessity of vindîcating the àuthority of the law 
and practice pf the court in the matter of the contempt of the bank- 
rupt and the mortgage trtistiee of Godfrey Frank & Co. in surrender- 
ing the propërty held by the bankrupt tp the mortgage trustée after 
the pétition in bankruptcy had been iiled. The bankrupt should 
either hâve kept the propërty for the bankruptcy trustée, or surren- 
dered it under the nileS to the référée as caretaker. 109 Fed. iii., iv. 
Since so satisfactory à compromise has been reached, the court will 
impose only a fine of $50 each, but this must not be regarded as a 
meàsure of the court's judgment of the offense committed. So or- 
dered. 



In re TJNION FEATHBR & WOOL MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. January 7, 1902.) 

No. 802. 

AOTS OF BaNKBTJPTOT— PHiKFBKRINO CRBDtTOR ■WHn.B InSOLVENT. 

A corporation Issned checks to Its président for présent small advancès 
of money made by hlm to meet necessary expenditures at tlmes when 
the Company was short of funds, which cheoks he held untll the Com- 
pany had funds In, the bank, and ijhçy were then presented and paid. 
Eelà, that sùch payments wéré nôt préférences which constltuted acts 
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of bankruptcy on the part of the corporation, even concedlng that It 
was insolvent at the time, and, Its Insolvency being doubtful, at least, 
upon tbe évidence, that the court properly refused to adjudge it a 
bankrupt, upon a pétition flled by ànother offlcer as the principal créditer, 
the valldity of whose claim was also doubtful and dlsputed. 

Appeal from the District Court of the United States for the North- 
ern District of Illinois. 

Peter Peterson, claim ing to be a créditer of the Union Feather & Wool 
Manufacturlng Company, for brevlty called the "Company," for services as 
secretary and treasurer of the company, to the amount of $1,615.30, Frederick 
W. Alwart, a creditor of the company for goods sold to the amount of 
$580.40, and the Star Oil Company, a creditor of the alleged bankrupt for 
goods sold to the amount of $16.58, on January 28, 1901, flled their pétition 
in the bankruptcy court, which, as eubsequently amended, charged that the 
company was insolvent, and that within four months next preceding the 
date of the filing of the pétition the company commltted aets of bankruptcy, 
In that it paid to one Samuel L, Goldman, a creditor, January 15, 1901, $36; 
January 16th, $44.93 and $76.85; January 25th, $74.50; amounting in the aggre- 
gate to $232.28, — wlth Ihtent to prefer such creditor over hls other creditors, 
the company being at the time of eaeh such payment insolvent. Issue was 
joined denying insolvency, the alleged préférences, and that Peterson was a 
creditor of the company. The court below decreed upon the testimony taken 
that "tjie facts set forth hâve not been proved, but thè petitloning creditors 
had reasonable groùnds for the filing of the pétition hereln, and It Is there- 
fore adjudged that said Union Feather & Wool Manufacturlng Company was 
not a bankrupt, and that said pétition be dismlssed, wlth costs;" from which 
decree this appeal is tàken. The facts, so far as they are necessary to be 
stated, appear In the opinion. 

Charles E. Selleck and Lloyd C. Whitman, for appellant. 
Henry R. Platt, for appellee. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

JENKINS, Circuit Judge. The questions upon which our dé- 
cision must turn are purely questions of fact. A discussion of them 
at length can prove of no value to the profession. We need but to 
State, and that briefly, our conclusions. 

For some years prior to Noyember 5, ,1898, the petitioner Peterson 
was a manufacturer of fillings for mattresses, doing business for a few 
years prior to that date utider the name of the Chicago Cotton Mil! 
Company, a corporation, the stock of which was owned practically 
by himseîf and his wife, and one of them owned the lot and the build- 
ing upon and in which the business was conducted. In 1898 negotia- 
tions were instituted between Peterson and Samuel L. Goldman, 
which resulted in the incorporation of the alleged bankrupt, with a 
capital stock of $10,000, one-half of which was issued to Peterson 
and his wife, and one-half to Goldman and his wife. Peterson and 
his wife conveyed the lot and building to this new -company at a 
valuation of $7,000, subject to a mortgage of $2,000, and received 
$5,000 of stock in the new company. Goldman purchased of the old 
company its machinery, payîng therefor $1,500 in cash, which was 
used to discharge its debts, and paid $3,000 in cash to the new com- 
pany, which was deposited in the bank to its crédit. For this $4,500, 
so paid, he and his wife received $5,000 of stock in the new company. 
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Thé board of directors, consisting of the two men and their wives, 
eîthër legally of ilîegally, — it is imriiaterial to our conclusion which, 
—çtectéd pdldi^an président and peterson secretary and treasurer, 
and fixed their salaries as suçîi officers at $150 each per month. 
Neither of them drew this amount, however, nor was the amount ever 
credited ta either upon the bocks of the company. From the start 
they drew $25 each per week, and in June, 1900, the amount so drawn 
was reducedto $15 a week. It is claimed by Goldman that it was 
agreed that thê salaries should be reduced to the amount which they 
thus drew, and he répudiâtes any claim whatever upon the company 
by reason of salary. Peterson, on the contrary, clairns that there 
wasno réduction; that. the arrangement was merely temporary, and 
the îmâller sums were paid on account. Much testimony was ad- 
duced pro and con with respect to the value of the assets of the com- 
pany, the witnesses for Peterspn placing the land and buildings, which 
two years before he put in at $7,000, as worth $2,500; the company's 
witnesses placing the value from $4,000 to $4,900. There was like 
variance in the testimony of th€ value of the machinery and of the 
outstandirig accounts. It was a!lso Clàihied that Peterson had col- 
lected large amounts pfmoney for the company which he had appro- 

Ïriated, and with which he had not charged himself upon the books. 
'o a certain extent tMs seems to be conceded; but it is claimed that 
the omission to charge himself with them was merely négligent 
omission, and not fraudulent. 

To prove the company insolvent, within the meaning of the bank- 
ruptcy act, it is essentiâl, evèn upon the estirriate of values asserted 
by the petitioners, that Goldman be shown to be a creditor of the 
conipâriy for unpaid sàlary to the amosupt of $1,717.10. It is con- 
ceded that if he be not counted as a creditor the company was not 
insolvent. And just hère occurs a remarkable incident. Peterson 
insists that -Goldman is a creditor to the amount stated. Goldman 
swears he is not, and that he has no claim upon the company by 
reaçoiï of salary. It is npt often that one sees another imposed upon 
in this way ; it is not often that one is made a creditor against his 
willj it is not often .t^iat one répudiâtes monetary favors. To say 
the least, it is doubtftfl, under the testimony, if Peterson has any 
claim against the company for salary. The évidence is strong to 
shovr that he, and Goldnian, in considération of the unprofitable busi- 
ness of the company, agreed tp reduce their compensation to the 
amount which they dre\y weekly, looking to the future, if the business 
should be profitable, to receive returns in dividends. At ail events, 
Goldman «pon oath déclares the fact so to be. He certainly is pre- 
cluded from asserting any claim against the company founded upon 
the resolution which he hère asserts to be illégal, and especially in 
view of his. déclaration upon oath that he has no claim against the 
company for such salary. . 

Nor do we think the payments to Goldman were préférences, 
within the meaning of the bankruptcy law. The company in the 
autumn of 1900, not being insolvent, was iti need of ready money to 
pay its woricmen their weekly wages. Goldman came to the assist- 
ance of the company, advancing to Peterson the necessary money to 
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meet the pay roll on Saturday night, taking checlts for tHe amounts 
advanced, which he presented when the company was in funds, and 
which were then paid to him by the bânk. This course of business 
continued at intervais for some little time. It was rendered neces- 
Sciry by the circumstances, to keep the company a going concem. 
They were présent advances of money upon the checks of the com- 
pany. Subséquent to the cashing of thèse checks, Goldman advanced 
other moneys in January, 1901, receiving the check of the company 
which he now holds. The total depletion of the treasury of the com- 
pany by the cashing of checks given for advancement of wages is 
only $92.43. It is clear that there was no intent to prefer Goldman. 
The company and Peterson relied upon him when they were short of 
ready money to help the company eut by advances of money, and 
he stood ready up to the date of the filing of this pétition to advance 
further moneys. He testifiçs that he never heard a suggestion of 
the insolvency of the company until this pétition was filed by Peter- 
son. The pétition, Goldman asserts, was filed because he had taken 
the books for examination with respect to moneys which Peterson 
had collected with which he had not charged himself. 

The case requires no fùrther considération at our hands. The 
only possible error discoverable in the decree is that "the petitioning 
creditors had reasonable grounds for the filing of the pétition," and 
of that the petitioners cannot complain. 

The decree is afiirmed. 



In re DWYER, 
(District Court, D; North Dakota, S. B. D. January 31, 1902.) 

1. Bankrupts— Involuntary Petitiok— Sdbseqcenï Volbntaby Pétition — 

Efpect. 

A person ehould not be adjudged a bankrupt on his voluntary pétition, 
wliere an Involuntary pétition is pending, and administration under the 
voluntary pétition -wlll render préférences complalned of in the invol- 
untary pétition unassailable, by reason of the expiration of the four- 
months limitation flxed by Bankruptcy Act, § 60. 

2. Samb. 

Where a bankrupt against whom an involuntary pétition is pending 
files a voluntary pétition, notice should be given the creditors filing the 
involuntary pétition beîore action on the voluntary cne, and such action 
should then be taken with respect to the two pétitions as appears to be 
for the best interest of the estate. 

In Bankruptcy. 

Benton, Lovell & Holt, for bankrupt. 

Newman, Spalding & Stambàugh, for creditors. 

AMIDON, District judge. This is an application to vacate and 
set aside a judgment whereby William J. Dwyer was, upon his vol- 
untary pétition, adjudged a bankrupt. The facts out of which the 
motion arises are as follows: On the 28th day of September, 1901, 
certain creditors of the bankrupt filed their pétition herein, asking 
that he be adjudged a bankrupt on the ground that, while insolvent. 



"^T8 112 FSPB|BAI' «REEQRTEB. 

and with jfejlent to prefer certain qî his creditors, he made convey- 
ances of his; prpperty, and also suffçred and permitted certain cred- 
itors to obtain jM-eferences through légal proceedings. On the 2ist 
day of Oçtoîîer, 1901, the bankrupt appeared and filed his answer, 
denying tha,the, had committed the acts of bankruptcy complained 
of. While the creditors were engaged in taking testimony in sup- 
port of their pétition, and on the 7th day of January, 1902, the bank- 
rupt filed his voluntary pétition, in due form, asking that he be ad- 
judged a bankrupt ; and thereupon, and without notice to the cred- 
itors who had filed the involuntary pétition, the court entered judg- 
ment in accordance with the prayer of the bankrupt's voluntary 
pétition. The petitioning creditors now appear, upon notice to the 
attorneys for the baiilirupt, and show that, if the estate is admin- 
istered under the voluntary pétition, the préférences of which they 
complain in their own pétition will be rendered unassailable, by rea- 
son of the expiration of the four-months limitation fixed by section 
60 of tliç bankruptcy act, and ask, that the judgraent entered upon 
the voluntary pétition be set aside, and further proceedings thereon 
stayed until the involuntary proceedings are determined. 

On the part of the bankrupt it is contended that he has an abso- 
lute right to file a voluntary pétition at any time, and that there- 
upon, undeir' subdivision; "g" of. section 18 of the bankruptcy act, it 
is the duty of the court to ma|se the adjudication of bankruptcy 
immediately or dismiss the pétition. On the pjajrt of the petitioning 
creditors it is urged that the inévitable effect of the adjudication 
on the voluntary pétition is à disriiissal of the proceeding instituted 
by them, and that, under subdivision "g" of section 59 of the bank- 
ruptcy act, such action carinot be taken except upon notice, and 
tliat it'Ought<not to be taken at ail, bççause itwould resuit in de- 
stroying the right to set aside the préférences of which they com- 
plain, whiéh' they secured by the filing; of their pétition. As the case 
is thus presented, the question raised is one of ijurisdiction. That, 
in fact, howrever,às not its character; but it is a mère matter of prac- 
tice, tô' be dispùsed 6{ ' ^S shall seem for thè best interest of the 
éState. ' trriàët thè*baiikrùptcy._act: of 1867 thé' authorities on the 
subject were not entirely harmoiiîous. In the case of In re Stewart, 
Fed. :,Cas. No»,.;I34i9> it was held ;that an adjudication could not 
be made upon a Voluntary pétition during the. pendeney of an in- 
voluntary 'j^tition. But 'in |:héVcàse of In re Flanagfan, Fed. Cas. 
No. 4,8^iii, tîiat practicei'ls dëârly :sihction.ed. The considération 
which should guide the court in adopting the one course or the 
other is the welfare of the estate. On the one hand, the bankrupt 
has no right to take any proçeicding which will defeat a just ap- 
plication of his estate iij. accordance with the bankruptcy act. On 
the other hand, cireditors who hâve filed art involuntary pétition 
cannot piroppriy insist, that the rights of ail the creditors shall be 
prejudiced in order that a;full hearing may first be had upon their 
pétition. j'ÎThe .fojrnaf r ^fthe^e alternatives is clearly presented by 
tlie présent : case; ,' Tjt^ç creditors come before the court and make 
a showing wniçh fairly, indicates that, if the adjudication upon the 
voluntary pétition is ailowed to stand, a large portion, if not ail. 
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of the property constituting the bankrupt's estate, may pass beyond 
the trustee's power of recovery, by the expiration oî the four-months 
limitation. It needs no argument to show that the bankrupt can- 
not insist upon any action which has such a resuit. The other 
situation is pointed eut in the décision in the case of In re Flana- 
gan. It might occur, as the court there says, that liens by way of 
attachment or judgment would become fixed upon the property 
of the bankrupt, so as to be unassailable, if,it was held that, in every 
case, before the pétition of the bankrupt was acted upon, the pending 
involuntary pétition should be disposed of; for it must be borne in 
mind that the resuit upon the involuntary pétition may be a dis- 
missal, and, if that should occur, the time for attacking préférences 
would hâve to be computed from the filing of the voluntary péti- 
tion. Involuntary pétitions usually charge conduct that is fraudu- 
lent, and the bankrupt, in défense of his good name, has a perfect 
right to resist the passing of an adjudication upon that ground. 
Issues of that character frequently take months for their détermina- 
tion, and, in case no voluntary proceeding could be instituted until 
their détermination, it might easily occur that the estate would 
be seriously prejudiced by liens which by reason of the running of 
the statute could not be assailed. The proper practice would seem 
to be this : When a bankrupt against whom an involuntary péti- 
tion is pending files his voluntary pétition, notice should be given 
to the creditors filing the involuntary pétition, before any adjudi- 
cation is made upon the voluntary pétition, and then such action 
should be taken as the hearing shows to be for the best interest 
of the estate. In any case the voluntary pétition should be received 
and filed. That, under section 60 of the bankruptcy act, would 
stop the running of the four-months limitation, in case the proceed- 
ings on the involuntary pétition should finally be decided in favor 
of the bankrupt. 

It follows that the application to set aside the adjudication in 
bankruptcy herein upon the voluntary pétition must be granted, but 
the pétition will remain on file, and further proceedings thereon will 
be stayed until the involuntary pétition is disposed of. 



UNITED STATES v. NINETEEN BAI/ES OF TOBACCO. 
(District Court, S. D. New York. November 1, 1898.) 

CtrsTOMS— Administrative Act — Fohfeiture. 

Under section 9 of the customs administrative act of June 10, 1890, 
providing for a forfelture of goods entered by means of a false or 
fraudulent Involce, held: that an untruthful description of the goods in 
the involce was sufficlent to work a forfelture of the goods, wlthout 
référence to any fraud of the party maklng the entry or proof of any 
fraudulent Intent on his part. 

Samb — False Invoicb. What Constitutes. 

An involce descrlblng certain imported tobaeeo as "bought as Allers 
and to be sold as fiUers," when the proof showed that the tobacco con- 
slsted In fact of "wrappers," Is a false Invclce withln the meanlng of 
section 9, warrantlng forfelture, though the jury found the consignée 
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anfl hls agent who made the entry to be Innocent of fraud, the clreum- 
stancés Indicating a presumptive Intent on the part of the shipper In 
Mexico to avold the payment of the fuU duty on wrappers. 
(SyllabuB by the Court.) 

Information in Forfeiture. Suit for forfeiture of goods under the 
provisions of section 9 of the customs administrative act of June 10, 
1890. 

The njerchandlse In question, to wlt, 19 baies of tobacco, was Imported 
from Mexico. The Involce presented.to the eollector of the port, and upon 
whlch entry was made, cpntalned among other thlngs the foUowlng language: 
"Bought as Allers and tobe sold as Allers." The government examiner re- 
ported that the tobacco was not In f^ct "fillers" but "wrappers." FUlers 
are subject to a duty of 35 cents a pound, and wrappers to a duty of $1.85 
a pound. Thèse facts were reported to the collecter, who thereupon directed 
that the merchandise be selzed, on the ground that the goods had been en- 
tered by a false and fraudulent Involce, In that the character of the mer- 
chandise had not been correctly or truthfuUy stated. 

The government thereupon flled an Information agalnst the goods, and 
Julio J; Ordetx appearéd and flled a clalm and answer. 

The government put sévetal wltnesses on the stand, ail of whom testlfled 
that eaCh of the baies of tobacco contained more than 15 per cent, wrapper 
tobacco, whlch under the provisions of the tarife act subjected the contents 
of the entire baie to wrapper duty. 

The foregoing fact was not controverted by the clalmant 

Arthur M. King, Asst. U. S. Atty. 
Charles A. Hess, for claimant. 

BROWN, District Judge (charging jury). The object of this stat- 
ute, gentlemen, is to secure to the United States the payment of its 
just duties. An incidental and by no means unimportant part of 
this procédure for the enforcement of the payment of the proper 
duties, is also equality in trade. No merchant can compete fairly 
and hqnestly against dishonesty in importations under a tarifï which 
imposes high* duties. The distinction between wrapper tobacco and 
fillers alone under our tariff law is very great, the duty being 35 
cents a pound for fillers, but $1.85 a pound for wrappers ; and so 
with ail other branche^ of trade. The honest merchant cannot com- 
pete, if he pays duties honestly, with the merchant who avoids the 
payment of honest duties and obtains his goods for use hère very 
much below what the honest merchant must pay. It is therefore 
a matter of great interest to the merchants, as well as to the United 
States, that, the law shaU be impartially and equally enforced that 
ail may stand alike. Th^re is no mode of enforcing this equality, 
or of enforcing' the payni'ent of its just dues to the government, 
except through you. The jury, in one shape or another, however 
ït case mày corné up, détermines whether the forfeiture either of 
the goods or 'of value, or the liâbility stited by the statute, has been 
incurred or liot; andit is upon yourfaithful administration of the 
law according to its réal intent, that the community and the govern- 
ment must rest. It is an important duty that you perform. 

The claim hère is that this consignment of tobacco was entered 
by means of a false invoice. The statute déclares that if any person 
shall enter goods by means of a false invoice — I need not mention 
any of thé ôther papers-^or a fraudulent invoice, the goods shall 
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be lîable to forfeiture. There is also a provision for criminal pun- 
ishment. The défendant contends that there can be no forfeiture 
unless there has been knowingly a false and fraudulent entry. Now, 
it may be that the criminal side of this statute might net be enforced, 
because of certain other gênerai principles of law that might be 
brought in to qualify this section, unless the government were both 
to aver in its pleadings and to sustain by its proof, the fact that 
the défendant, who is charged with crime, knew what he was doing 
and knew that the paper was false. It is not necessary hère, that 
I should say either "Yes" or "No" to that proposition. This is 
not a proceeding against a person criminally. It is for a forfeiture 
of the goods alone. 

The law provides that any person interested in the goods may 
come in and claim them when they hâve been seized. Mr. Ordetx 
appears hère as the claimant of thèse goods. The entry was made 
in his name by Mr. Bird, under a power of attorney which covered 
only the authority to enter. The invoice, which is a necessary part 
of the entry, has been produced before you. The invoice describes 
the goods as "39 baies leaf tobacco (filler) bought as fîller and to 
be sold as filler. Value, $2,452." That is its foreign value. Un- 
der the next item "6 baies leaf tobacco (filler) bought as filler and 
to be sold as filler. Foreign value, $392." Those make the 45 
baies. The government charges that 19 of thèse 45 baies were in 
reality wrappers under the customs law, and it has produced its 
witnesses whom you hâve heard, ail of whom I think state very posi- 
tively that beyond doubt thèse 19 baies, of which samples were pro- 
duced, were wrappers, difïering in their estimate of the percentage 
of leaves from upwards of 15 per cent, as the lowest said, ail the 
way up to an estimate of 60 per cent, of the leaves. 

The claimant who has testified in his own behalf stated that he 
regarded the baies as fillers, and did not consider that more than i 
per cent., as I understood his évidence, of the leaves were fit for 
wrappers, and that those would be poor wrappers, while ail might 
be used as filling; that they would make good fiUing. 

Unless you are quite satisfied that thèse 19 baies were wrap- 
pers, that is to say, embraced more than 15 per cent, of leaves that 
were fit for wrappers, your verdict must be for the claimant. But, 
if upon this évidence you are satisfied that more than 15 per cent, 
of the contents of thèse 19 baies were really wrappers, that is to say, 
were fit to make wrappers, although they would not be equal to 
Havana wrappers, then you hâve to proceed to the rest of the case, 
which I shall now présent to you. 

Upon the finding of the last "fact, if you so find, the invoice is un- 
doubtedly untrue. The question remains whether it is false, so as 
to entitle the government to a forfeiture of the goods. The statute 
does not say if the person making the entry knows it to be false. 
No word of that character is in this section, although it is in other 
sections. So far that afïords a presumption that the statute did 
not intend that knowledge on the part of the person who made 
the entry should be essential to the forfeiture of the goods. I do 
not say that it is a conclusive considération. I merely say it is 
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one drcûmstance. I think, however, that it wïll not be necessary 
for you to be inuçh troubled on that branch of the case if you fînd 
that thèse baies were wrappers, under the instruction which I feel 
bound to give to you as to what is further necessary in a proceed- 
ing against the goods alone; because it appears in this case from 
the testimony of the claimant, Mr. Ordetx, that he was not the only 
person interested in thèse goods. They were brought hère ap- 
parently as a business venture dtiring the war with Spain with the 
idea of their supplying deficiencies of Havana tobacco in the market. 
They were sent, as he says, to be sold hère; sent to be sold by him 
on commission, but also with a further interest. He said he was 
somewhat interested in the goods, and he explained that by saying 
that he ttiçide advances to the person in Mexico who sent them hère. 
Therè is ho dispute about that part of the testimony, and therefore 
I must assume so much of it to be true, and you must do the same. 
It appears then that some one in Mexico, whose name I do not re- 
member, consigned thèse goods to Mr. Ordetx hère to be sold by 
him oh commission, Mr. Ordetx having made advances on the goods 
to the consignor, and this invoice is sent on for thèse goods. Now, 
I think I must say that I regard the law on this point to be that 
if any person who is interested, as owner, or part owner, in the 
goods màkes a false paper which iS tO be used in the course of the 
entry, stàting in it some matter which is substantially false — I say 
substàntially false to distinguish it from some minor matter, from 
a clérical mistàke, from an inadvçrtencë or other incidental thing — 
I say if a person who is interested in the goods, makes a statement 
which is substantially false, and which when used upon the entry 
of the goods naturally tends to deîeat the rights of the United States 
in regard to the amount of the duties which it shall receive, and 
which misstatement would inure to the beneiit of the owner, that that 
at least is a false statement in every point of view within the statute, 
and is also a fraudulent statement, and makes such a paper, when 
sent by a person having that interest in the goods, to be a false and 
fraudulent paper — in this case a false and fraudulent invoice. So 
that if you find upon this évidence that the consignor in Mexico 
made this paper and intentionally described thèse as fillers when he 
knew that they were wrappers, or that above 15 per cent, of them 
were wrappers, that is à substantial misstatement such as should 
render.the goods liable to forfeiture; and if you believe that condi- 
tion of things it is your duty so to find. 

As bearing upon that question you should look further at the 
language of this invoice. It is possible that a foreign owner in- 
terested in goods might send them hère with no knowledge of our 
tarifï laws or their distinctions. But a person doing that, interested 
in the goods and sending them hère, is not entitled to the presump- 
tion of ignorance. If he sells them hère he should be presumed 
to know something of the taxes upon such goods. It is for you 
to consider whether, as à reasonable man, a person would send 
goods hère subjéct as wrappers to $1.85 a pound without knowing 
anything about it. Whether that is in the least degree probable. 
What I notice hère and what I think I oiight to call your attention 
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to is the very spécifie language of this invoice, and submit to your 
reasonable judgment whether you can ascribe such language to any- 
thing else than an intentional description of thèse goods in such a 
way as to entitle the owner to hâve them entered at the least pos- 
sible tariff rate. Why should a person sending goods to this coun- 
try after having stated in the invoice that thèse are 39 baies of leaf 
tobacco of so many pounds, of such a value and amounting to so 
much, go on to say further, "Filler, bought as fiUer and to be sold 
as filler," unless he wanted to hâve that believed, and wanted to in- 
voice them as fillers whén 19 out of 45 were wrappers subject to 
about five times the duty. That is a fair question for you to ask. 
If that was done deliberately with any such intention, it was done 
knowingly, and the question for you is, can there be any doubt 
about it ? If you find it was so done, then I must instruct you that 
he, as a person interested in thèse goods and in the entry, and for 
whose benefît this entry was in part made, has by that act and by 
sending this invoice for the purpose of being entered, as it must be, 
made thèse goods subject to forfeiture. 

On looking over the pleadings, in answer to a request by the 
claimant, I think I am bound to hold that the pleading is sufificient 
in form to justify a verdict in favor of the government if you find 
thèse two things, viz., that the articles were wrappers; that is to 
say, that the baies cpntained more than 15 per cent, fit for wrap- 
pers; aiid that this invoice was sent on from Mexico by a person 
interested in them for the purpose of being entered as fillers when 
they were in fact wrappers. 

I think it also suitable, for the purpose of enabling this question 
to be fully considered on review, if the claimant should désire, to 
ask you; — in case you find a gênerai verdict for the government, 
that is if you should find for the government on the two questions 
I hâve submitted toyou, — ^to ask you to find an answer to a fur- 
ther question, namely, did Mr. Ordetx personally knoV*^ of the form 
of the invoice in the particulars stated, describing them to be bought 
as fillers and to be sold as fillers, or was he in any way in complicity 
with the Mexican owner in sending them hère under that descrip- 
tion in this invoice;: that is, by any arrangement, by correspondence 
or otherwise, was he privy to this description of the goods, or to 
the endeavor tp enter wrappers as fillers? and on that question 
that you should answer "Yes" or "No." I submit that question 
to you to be answered wholly apart from your gênerai verdict, 
simply for the purpose of enabling the question, as between the 
government and Mr. Ordetx, to be settled without a further trial. 
If you should find, for instance, that .Mr. Ordetx had no knowledge 
of this invoicç, or the statpments in it, that would présent the ques- 
tion whether such knowledge was necessary in order to permit a 
forfeiture of the goods. I hâve already charg:ed you that under the 
testimony in the case, under the relations of the Mexican owner 
to the goods, being the gênerai owner pf them, Mr. Ordetx's knowl- 
edge of the falsity of the invoice was not necessary and was not 
material. If upon a review of this case it should be held to be in 
fact material and that Mr. Ordetx's ignorance or knowledge of 
those tj^vo things. would make a difïerence in the resuit,, then after 
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your fihdîÉf ît would not be necésiary to hâve a furtîiier trial on 
that poiht, and it is to save that îurther trial in that event that I 
ask you to' aiïswer the additional question. 

The Jury returned after consultation and answered the questions asked 
by tbe coui^,a8 follows: The Jury answered "Yes" to the court's question 
as to whet|iet they foùnd that the baies contained more than 15 per cent. 
of wrapper tpbacco, and the Jury answered "No" In response t) the question 
of the court as to whether Mr. Ordetx or hls agent, Mr. Blrd, had any 
knowledge of thé falslty of the Involce. 

The jury thereupon rendered a, gênerai verdict in favor of the United States. 



FRANKS, Oollector, v. ROBAEDS TOBAOCO CO. 

(Circuit Çoçrt of Appeals, ^xth Circuit December 16, 1901.) 

.No. 965. 

Intbbnal Revenue— Wab Revbmoti Aot— Additional Tax on Manupactobkd 
tobacxïo. ; 

Under section 3 of the war revenue act of 1898. which increased the 
tax on toanufactured tobacco frbm 6 to 12 cents per pound, but which 
further provlded that ail attldes enumerated in the section, "manu- 
factured*; Imported and removed from factory or custom house" before 
the pa,ssagej)f the act, bearing tax stamps canceled subséquent to April 
14, 189§, -and which articles were at the tlme of the passage of the act 
"held and liitended for salé by any person," should pay a tax equal to 
oné'half thé' différence between the tax already pald and that levied on 
the article by such act, a manufacturer of tobacco, who had lawfully 
paid thé tax thereon after Aprll„^14th, and held the same for sale in his 
factîwy fit the tlme of the ^ssage of the act, could not be required to 
pay an ^dditlonal tax of 6 cents per pound thereon, Instead of 3 cents, 
merely because the same had not beeH physlcally "removed" from his 
factory. - 

In Error to the Circuit Court pf the United States for the Dis- 
trict of Kentucky. 
For opinion below, see 1,03 F'ed. 276. 
W. H. Thatcher, for plaintiff in error, 
Before LURTQN, DAY; and SEVERENS, Circuit Judges. 

LURTON, Circuit Judgei ' This is an action to recover internai 
revenue taxes assessed upon mànufactured tobacco in' the hands 
of the défendants 'in error, atïd paid under protest to the plaintifî 
in error, who was the toUector of internai revenue for the Second 
district of Kehtùcky. The plaintiffs below, who were small manu- 
fa,cturèrs of tobaCco, had on' harid ând storëd in their factory on the 
day succeëdittg the date of 'the passage of thé war revenue act of 
June 13, 1898, 18,^35 pôunds bf manu^ctqred tobacco, which subsé- 
quent toA|>ril 14) 18^8, a^prior to June 13, 1898, had been duly 
stampçd and tax paid, £(nd stàtnps canceled as required by law, 
and which hâ^ beèn duly 1 épbrted In ïorni 62 as tax paid and with- 
drawn for sale and -'bonstiHipfion. The rate of tax coUectible on 
said tobacco at thé date ' of tfiis payment was 6 cents per pound. 
vSolely upbn the ground that this tobacco had not been actually re- 
moved from the factory whèn the act of June 13, 1898, went into 
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force, the commissioner of înternal revenue dîrected that an addi- 
tional tax of 6 cents per pound be assessed and coUected. 

By the first paragraph of section 3 of the act of June 13, 1898, 
the rate of the tax "upon ail tobacco manufactured and sold, or 
removed for sale," was increased to 12 cents per pound. By the 
second paragraph of the same section it is provided, that there 
shall "also be assessed and collected * * * upon ail articles 
enumerated in this section which are manufactured, imported and 
removed from factory or custom house before the passage of this 
act bearing taxed stamps affixed to such articles for the payment 
of the taxes thereon and cancelled subséquent to April 14, 1898, 
and which articles were at the time of the passage of this act held 
and intended for sale by any person, a tax equal to one-half the 
différence between the tax already paid on such articles at the 
time of removal from the factory or custom house and the tax 
levied in this act upon such article." This last paragraph applies 
precisely to the tobacco upon which the Robards Tobacco Com- 
pany has been compelled to pay an additional tax of 6 cents per 
pound, except in the single fact that there had been on June I3th no 
actual physical removal of the tax-paid tobacco from the factory 
of the Company. For the government it is admitted that any actual 
removal from the factory premises, even acroSs a single partition, 
would hâve been a "removal" under the law, and that the tobacco 
would then hâve been subject only to one-half the tax which was 
collected. Is there any sufficient reason for construing this provi- 
sion of the act of 1898 as imposing upon a manufacturer who on 
June 13, i8g8, held tax-paid tobacco in his factory, for sale or con- 
sumption, double the additional tax imposed by the same law upon 
tax-paid tobacco held by a dealer ? The interprétation insisted upon 
does not turn upon the ownership of the tobacco, or the owner's 
occupation. The second paragraph of the third section provides 
that tax-paid tobacco shall be subject to the lighter burden imposed 
by that paragraph, "if held and intended for sale by any person." 
Under the construction of the law as shown by practice of the de- 
partment, a manufacturer might keep his tobacco after manufacture 
as long as he chose without paying the tax. He was required to 
pay the tax only when he desired to sell it, or to remove it for 
sale or Çonsumption. By section 3355, Rev. St., manufacturers are 
required to give bond conditional, among other things, that they 
"will stamp in accordance with law ail tobacco and snufif manu- 
factured by him before he removes any part thereof from the place 
of manufacture." And by section 3372 penalties are imposed for 
removing manufactured tobacco or sèlling same without having the 
proper stamps afïixed, etc. Thus it appears that, if a manufacturer 
desired to put his product into a salable or reniovable or consum- 
able condition, it was necessary for him to afïix and cancel the 
proper stamps ; for his tobacco is not lawfully removable or salable 
until this is done. Rev. St. §§ 3363, 3355, 3372. From thèse pro- 
visions of the law it is very jplain that, though no sale or removal 
6i manufactured tobacco cah he lawfully made without the prépay- 
aient of the tax thereon, it is entirely lawful for the manufacturer 
112 F.— 50 
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to; pay sucH- taxes at any time l^efore a sale or removal, and en- 
tirely lawful for the collecter to reçeive the tax by the sale of the 
stamps whçn applied for. In this respect this distinguishes the case 
under considération from Lilènthars Tobacco v. U. S., 97 U. S. 
237, 24 L. Éid. 901. Under the law as it then stoôd, the tax on 
man^factured tobacco only accrued when it was removed or sold 
for consumption. Until such removal or sale the manufacturer had 
no right to return it for taxation, or the collector the right to re- 
çeive the tax. The necessity for this grows out of the fact that the 
tax was then levied on tobacco sold or removed for sale or con- 
sumption, and was payable only in money to the collector, whost 
authority . f or the collection was a sworn return of a sale, or re- 
moval for sale or consumption. The tax-paid • product was thus 
not distinguished from that which had not paid the tax, and to per- 
mit the manufacturer to keep a mass of product partly tax-paid and 
partly not would enable frauds to be practiced by the claim that 
goods subsequently sold were from the tax-paid product. The con- 
struction and policy of the law then in force are very succinctly 
stated in Judge Blatchford's charge, which may be found in the re- 
port of the case in Lilenthal's Tobacco v. U. S., 97 U. S. 238, 257, 
24 L. Ed. ,901. Inasmuch as under that act the tax leyied and col- 
lected was as of the date of a removal or sale for consumption, 
the rate fixed by the law in force on that date fixed the tax to be 
paid. A higher rate went into efifect while Lilenthal owned the to- 
bacco in question. To avoid the payment of this higher rate, he 
returned hi|S product as sold or removed for sale just before the new 
law came into effect. The fact was, the sale was fictitious, and a 
mère fraudvlent device to avoid the higher rate when he should 
sell. It being entirely lawful under the présent law for a manu- 
facturer tp pay the tax upon his njanufactured product at any time 
prior to a removal for sale or consumption, and for the collector 
to sell the stamps, whereby the tax may be paid in anticipation of 
any sale or removal, we see no reason for interpreting the second 
paragraph of section 3 of the act of 1898 as subiecting tobacco in 
the hands of manufactyrers on which the tax had been lawfully 
paid before June 13, 189$, and after April 14, 1898,. to double the 
rate of additional tax imposed upon tobacco in like situation in the 
hands of dealers. The pla-in intent of congress ■yvas to subject to- 
bacco on which the taxes had Tseen p^id after April 14, 1898, and 
before June 13, 1898, oj^ly to an additional tax of onerhàlf of the 
increase tax imposed upon non^tax-paid tobacco. This tobacco had 
been lawfully tax-paid. The intent of the manujfactufer was plainly 
indicated by his purchase and cancellation of. the propçr stamps, 
and by his report of the tobacco so st^mped as for sale or removal, 
The?e acts çonstituted a pptential removal, — a "rpmoyal" within 
the spirit and justice of the law, — quite as fully as if some slight 
phy^ical removal had been made over a line diyidihg the factory 
from the wareroom of the manufacturers. This in,terpretatiori of 
the law is quite as admissible as oiie whïch would bé satisfied with 
an insignificant physical removal, and îheets the equity and justice bf 
this case by avoidingan absurd injustice which would btherwise resuit. 
The judgment is accordingly affirmed. 
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MHRCHANTS' WAREHOUSB OO. T. McOLAIN, CoUector. 
(Circuit Court, E. D. Pennsylvanla. January 17, 190Z) 

No. 44. 
L Btamt Tax— Impositioh. 

Stamp taxes are Imposed, not on transactions, but on documents. 

I. 8aub— Wabehousb Rbcbifts. 

The stamp required by the war revenue act of 1898 on warehouse 
recelpts refera to warehouse receipts current In the commercial world, 
or ,their légal équivalent. 

S. Bahb. 

It Is essentlal to such a recelpt, however informai, that there should 
be an ackno-wledgment by the warehouseman that the goods are In bis 
warehouse on store. 
4 Bams. 

A warehouse company, upon recelpt at Its warehouse of goods con- 

slgned to a party, sent through the mail a postal card, on the back of 

whlch was prlnted what is set forth In the text below. Eeld, that this 

dld not constitute a warehouse recelpt, and was not subject to a stamp. 

(ByllabuB by the Court) 

Sur rule for judgment non obstante veredicto on reserved point. 

Action at law to recover of the défendant, as collecter of Internai revenue, 
Btamp taxes pald under protest. At the trial the Jury found for the plalntiff, 
Bubject to the following point reserved by the court in the nature of a 
spécial verdict* 

"It being the undisputed évidence that the Internai revenue taxes, amount- 
ing to $1,125.50, for whlch recovery Is sought in this action, were assessed 
by the commlssioner of totemal revenue in Augast, 1900, agalnst the plalntiff, 
tie Merchants' Warehouse Company of Phlladelphla, then and there engaged 
In the warehouse business, and were paid to the défendant P. A. McClaln, 
coUector of Internai revenue for the First district of Pennsylvanla, by the 
Merchants' Warehouse Company, on the llth of Oetober, 1900, under protest 
and that the sald taxes were assessed under the TJnlted States stamp 
act Bchedule A, upon sundry documents In use by the sald the Merchants' 
Warehouse Company, In form as foUows: 
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—the sald taxes being at the rate of twenty-five cents on each transaction 
represented by tbe said postal card and storage recelpt; that tbe first of the 
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sald documents, to wlt, the postal card, was used by tli« saW compony 
merely tôt the purpose of notifylng jtbe consignée o( merchandtee dellvered 
at tbe warehouse of the said Company for storage that the sald inerehandlse 
had beea w> reCelved, and that the Sftld bllls were made ont after the said 
merchandlse had been on storage for the perlod of free storage named In 
sald notice, and were made out for the amount charged for the peTiod that 
the said merchandlse Ayas to remain on storage, to wlt, for flfteen, thlrty, 
or slxty days, or as the case might be, and were recelpted by the company and 
Ita name attached thereto when the sald bllls were pald, and not before; 
that nelther the postal càrdnor the sald storage blU was requlred to be 
presented br delivered up before the merchandlse on storage was removed, 
the wrltten order of the consignée only belng required; that the sald 
postal cards and storage bllls had been in lise for a number of years prlor 
to the passage 6t the stamp act under whlch the sald taxes were assessed, 
and were riot used for the purpose of evadlng the provisions of the sald 
aet; and that the sald company, at the tlme the postal cards and storage 
bllls on whlch the sald taxes were assessed, had In use, and Issued on re- 
quest, warehouse receipts, negotlable and nonnegotiable, on whlch taxes were 
duly pald by them, but that no such warehouse receipt was Issued in any 
of the transactions for whlch the taxes in thls case were assessed: The ques- 
tion of Isû» la thereupon reserved whether, under the sald facts* the plaintlfC 
Is entltled to recover, wlth leave, If the court should be of the opinion that 
It Is not to enter Judgment, notwlthstanding the verdict, In favor of the 
défendant'' 

R. C. Dale, for plaintiff. 

The act of congress of June 13, 1898, provides for the payment of a stamp 
tax on a "warehouse receipt for any goods, merchandlse or property of any 
lilnd held on storage in any public orprlvate warehouse or yard." The 
goods must be on store, and the document must so déclare them to be, to 
constltute It a warehouse receipt withln the meanlng of the statute or the 
commercial world. 

J. Whitaker Thompson, Asst. U. S. Atty., for défendant. 

The postal card la In f orm and effect a warel^ouse receipt It Is Issued by 
a warehoiùse coinpany for goods recelved at the warehouse, whlch are to 
be hèld on store. The form bf such an acknOwledgment is ImmaterlaL 

ARCHBALD, District Judge.* Where a tax is imposed on 
documents of a spécial character, to détermine whether a stamp is 
required' llïahy given c^se the form, of the document is to be looked 
to, rather thàn the transaction of which it is a part. Or, as tersely 
put by the learned counsel for the p.laintifïs, stamps are imposed, 
not oft transactions, but on documents. In line with this it was 
held in U. S. v. Isham, 17 Wall. 496, 2i L. Ed. 728, that what- 
ever, on îts face, the instrument purports to be, that it is for the 
purpose of ascertaining the stamp to be aflBxed to it, which is not 
to be affected by proof of facts outside of it with regard to its real 
character. This was foUowed in Mercantile Co. v. Webster (C. 
C.) 98 Fed. 604, where the attempt was unsuccessfully made to 
show that certain instruments, which in form were orders for 
the payment of money, and so subject to a tax, were never used 
in that capacity, but only to vouch the correctness of the trans- 
action in which they were employed, and to bind the parties who 
gave them. I do not understand, however, from either of thèse 

t Bpeclally asslgned. 
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cases, that the instrument is to be entirely divorced from the cir- 
cumstances under which it is given; and, indeed, I do not well 
see how it could be, since we must, to some extent, look to the con- 
nection, to know just what it is with which we are dealing, but only 
that it is not to be controUed by them where, by its form, it mani- 
festly bears a spécifie character. 

In the case in hand the question is as to the character of the papers 
taxed as warehouse receipts. "A warehouse receipt is a receipt is- 
sued by a warehouseman for goods deposited in his warehouse. It 
need not be in any particular form, but it tisually, after describing the 
property, contains an agreenient on the part of the warehouseman to 
redeHver the property on demand to the bailor or his order." 28 
Am. & Eng. Enc. Law (ist Ed.) p. 672. In Harris v. Bradley, 2 Dill. 
284, Fed. Cas. No. 6,116, an instrument executed by a warehouseman 
as follows : "Received in store for account of Bailey & Weightman, 
3,000 sacks of corn," — was held to be such a document ; and a similar 
paper was construed the same way in Rahilly v. Wilson, Fed. Cas. 
No. 11,531. But, however informai, the essential thing in such a 
receipt is an acknowledgment by the warehouseman that the goods 
are in his warehouse on store, and this is just what is lacking in the 
papers taxed. 

It was conceded at the argument that nothing could be claimed 
on the one, which is merely a form of receipt given for storage 
paid. The only question is as to the other, found on the back of 
the postal card. The fact that it is printed on such a card, to be 
sent through the mail to the consignée of goods delivered at the 
plaintiiï's warehouse, is of no spécial moment, if it otherwise ful- 
fills the requirements of a warehouse receipt; but, as already inti- 
mated, it does not. The party to whom the card is addressed is 
notified, according to its terms, that: "The merchandise desig- 
nated below is now at this warehouse [Market and Eighteenth 
streets, Philadelphia], subject to your order, on payment of the 
freight and charges due thereon." Then follows a spécification of 
the goods, giving the car in which they came, the number of bar- 
rels or sacks, and the brand by which they are marked. At the 
foot of the card it is further declared that : "Merchandise not remov- 
ed within ten days of date will be stored subject to tariflf of charges, 
and it is understood is at the owner's risk as to loss or damage by 
fire, unless insured through this company." If anything is -clear 
from this, it is that at the time of the notification conveyed by the 
card the goods, while at the warehouse, are not on storage, nor sub- 
ject to storage charges or conditions, and will not be until the ex- 
piration of 10 days, and are, in the meantime, at the owner's risk, 
the ordinar^ responsibility of warehousemen in that respect not 
being assumed. This being so, the instrument is not in fact or 
eflfect a warehouse receipt. What is sought to be taxed by the 
revenue act is the warehouse receipt current in the commercial 
world, or its légal équivalent ; and an essential feature of such a doc- 
ument is wanting in the one before us, in that it fails to declsre 
that the goods are on store in the warehouse, without which it does 
not bear that character. 
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The ruie for judgment non obstânte veredicto is discharged, and 
judgment is directed to be entered on the verdict in the plaintifE's 
favor. 



In re GRIN. 

(Carcult Court, N. D. Oallfomla. December 18, 1901.) 

No. 13,180. 

1. OrimikaIi Law— Extradition— Unitkd States Commissioneks— Examina- 

TIOl^^COMMlTMBNT. 

Ûnder the provisions of Eev. St U. S. §f 727, vestlng commlssioners 
of the Circuit courts wltli the same authority to hold to security of the 
peâcé aiid for good behavlor as may be lawfully exerclsed by any judge 
or justice of the respective states; section 1014, givlng them power to 
arreet, lij^prlson, or bail ofCenders; section 627, authorlzing the appoint- 
ment of sueh commlssioners by the court; and 29 Stat. 184, authorlzing 
United States district courts to appoint United States commissloners, 
who shall hâve the same powers and perform the same duties as com- 
mlssioners of the circuit courts, — a commlssioner appolnted by a district 
court m^y examine and Issue a •warrant for commltment, under Rev. 
St. U. % § 5270, for an offense comraltted in a forëlgn country with 
whlch the United States bas a treaty of extradition. 

8. Same— Warrant dp Arrest— JuRisoicTioNi 

The Jurlsdlctlon of A United States commlssioner to examine and 
commit one who has eonimltted crime in a foreign country, and certify 
the proceedlngs to the sçcretary of state, is not dépendent on the fact 
that he Issued the warrant of arrest. 
8. Samb— Tbcrnical Objections— Policy of Courts. 

Wheré a substantial conformity with the requirements bf the statutes 
1b shown In the prosecutlon of criminals, It is not the policy of the courts 
to allow mère technlcal objections as to form, etc., to interfère. 

4. Same— Embbzzi>bmbnt— CoMPLAiNT— Chajrob— "Fraudolenti-y. " 

A complaint charging that défendant wrongfully, unlawfully, and 
feloniously àpproprlated and converted to his own use the money of Ws 
employer, Which had been intrusted to blm, and that he "embezzled the 
same," is a sufflcient charge of embezzlement, thougb the word "fraudu- 
lently" Is not used. 

6. Same— Oath TO Compla iNt— United States Commissionbr. 

An oath taken before a United States commlssioner to a complaint 
mftde tmder Rev. St U. S. I 5270, for the arrest of one -who has com- 
mltted a crime In a foreign country, Is suflîcient; such offlcer belng 
authorlzed to adminlster oaths by 29 Stat 184. 

6. SaMK— AUTHORITT TO MaKE COMPLAINT— CoNSUL. 

Where a complaint for the arrest of one charged with crime committed 
In a foreign country récites that the complainant Is consul of such 
country, and that crlmlnal proceedlngs bave been Instituted and a 
mandate IsSùed f rom the State department of this government for the 
surrender of àceused, and prays that the neeessary proceedlngs may be 
had as directed in such mandate, and the officiai tltle «f complainant 
Is attached to hls signature, It sufflciently appears that the proceedlng 
Is in behalf of such government, and évidence of spécial authority for 
such act shonld not be requlred. 

7. Bamb— Warrant op Arrbst— Sufficienct. 

Among the documents contalned in an application for extradition were 
two orders slgfned and sealed by the njagistrate of a circuit court in 
Eussia; onestatlng that he had investigated the preliminary examlna- 
tion in regard to the alleged embezzléioent of the person sought to be 
extradlted, and found certain facts, and ordered the arrest of the ac- 
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CBsed pursuant to statute. The second order, after reclting the same 
prellmiaary statement, found that he was arralgned pursuant to law 
for the crime for whlch he was to be brought up for examlnation, and 
ordered hls arrest Ueld to contain ail the essentials of a warrant of 
arrest or other judiclal document Issued by a judge or maglstrate, aa 
required by treaty. 

8. Same— AuTHENTiCATioN of Papbes — Ambassador's Certificatk— Surplus- 

AGB. 

In a certlficate of the United States ambassador to the orders of ar- 
rest and accompanying papers for extradition that they are properly 
"authenticated, so as to entitle thenj to be received and admitted in 
évidence for similar purposes by the tribunals of Bussia, as required 
by the act of congress of August 3, 1882," the words "in évidence" 
should be treated as surplusage, the use as évidence being included in 
the words "for similar purposes," and such surplus words do not con- 
stitute a material varlance from the terms of such statute, requiring the 
papers to be so authenticated as to entitle them "to be received for 
similar purposes" in Bussia. 

9. Same— Indictment — When Necbssart. 

Where, in extradition proceedings, the accused is found and arrested 
in a State in which Indictment is not required, It is not necessary to 
produce the indictment, though it appears by the record that one was 
found in the country in which the crime was committed. 

10. Same— Mandate dp Sbcretart of State— Statement of Offense. 

A statement of the offense with which the fugitive is charged lu gên- 
erai terms, Importlng that it is an offense wîthin the treaty, is ail that 
is required in the mandate issued by the department of state in extra- 
dition proceedings. 

11. Same— Embezzlement— Facts Constituting. 

The accused in extradition proceedings, whlle In Bussia, received 
money from hls employer to deliver to a certain company. Instead, he 
appropriated the money to his own use, and fled to th© state of Call- 
fornia, where he was arrested, charged with embezzlement. SeU, under 
Pen. Code Cal. §| 503, 508, defining "embezzlement" as "the fraudulent 
appropriation of property by a person to whom it has been intrusted," 
or who received it "by virtue of his employment," the offense was 
properly designated in the charge. 

George D. Collins, for petitioner. 

Horace G. Platt, for Paul Kasakevitch, Russian impérial consul 
at San Francisco, acting for and on behalf of the demanding gov- 
ernment herein, the empire of Russia. 

MORROW, Circuit Judge. Extradition proceedings for the sur- 
render of the petitioner herein were instituted on behalf of the em- 
pire of Russia, under the provisions of the treaty of 1893 between 
the United States and Russia, charging the petitioner with the crime 
of embezzlement, committed under the foUowing circumstances : 
On the 6th day of March, 1901, Simeon Ivanow Grin, a Russian sub- 
ject, was residing in the city of Rostov on the Don, in the empire 
of Russia, and was in the employ of the représentatives of the firm 
of E. L. Zeefo & Co., an export corn-trading concern doing busi- 
ness in that city. On that day Grin was intrusted with the sum of 
25,000 roubles in Russian money, in his capacity as clerk, by one of 
said représentatives of the firm of Zeefo & Co., and instructed to 
deliver the said money to the administration of the Vladikavkaz 
Railroad, in said city. ; Grin did not deliver the money as directed, 
but appropriated the whole amount to his owi> use, and imme- 
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diately absconded from the empire of Russia to the United States; 
locating in the city and county of San f'rancisco, state of California. 
On October 8, 1901, the mandate of the secretary of state of the 
United States was issued to the officers given jurisdiction of extra- 
dition proceedings, under section 5270 of the Revised Statutes, di- 
rectirig the arrest of Grin upon the charge of embezzlement, and 
that a warrant: should issue for his surrender to the empire of Rus- 
sia, pursuant to treaty stipulations between that country and the 
United States, if, ùpon the proper proceedings, sufficient évidence 
of his guilt wàs produced. This mandate was presented to the Unit- 
ed States district judge for the Northern district of California on 
October 16, 1901, together with the complaint of the Russian im- 
périal consul stationed at San Francisco. The said judge thereupon 
issued a warrant for the appréhension of said Grin, in accordance 
with the terms of said mandate ; ordering Grin to be brought before 
the said court. This warrant was directed to the United States 
marshal for the Northern district of California. The prisoner was 
not found within that jurisdiction, and on October 17, 1901, a sec- 
ond warrant was issued by said district judge for the appréhension 
of the said Grin, directed to the United States marshal of any dis- 
trict of California. This warrant provided for the bringing of the 
prisoner before Hon. E. H. HeaCôck, a commissioner of said court. 
On the same day a spécial order was made by said court author- 
izing the said commissioner to discharge ail the duties and exer- 
cise ail the powèrs which may be performed by a justice of the 
suprême court, or a circuit or district judge, under section 5270 
ol the Revised Statutes. The prisoner was arrested under this war- 
rant in the Southern district of California, and brought before the 
said commissioner, when the usual proceedings were had. On No- 
vember 23, 1901, the said commissioner certified to the secretary 
of state the record of such proceedings; also that he deemed the 
évidence produced sufficient to sustain the charge in the said com- 
plaint ûnder the provisions of the extradition treaty and conven- 
tion between the United States and Russia; and that he had there- 
fore issued his warrant for the commitment of the said Grin to the 
custody of the United States marshal until proper prders were re- 
cèived from the président of the United States for his surrender 
to thè' proper offiéer s of the Russian government! The said Grin 
thereupon petïtioned this court for a "writ of habeas corpus, and 
for a Wfit of certiorari to the sàid commissioner; requiring him 
to certify to this court the record, proceedings, and évidence, and 
his authority by vir'tùe of which' heassumed to issue and did issue 
a warrant of commitment against the pètitioner. Thè pétition was 
grantéd, the writs issued ànd obeyed, àrid Ihè matter has been fuUy 
submitted to the cduirt. 

The pètitièriér allèges a Want of jurisdiction in the commissioner 
to act hereJn, and sets fortb certain alleged technical defects in the 
extradition papers; He cbntends that, if guilty at àll, it is of the 
crime of la'rcietly, and not embezzlement, as charged, and that for 
thèse reasôris he should be discharg'ed, The contention of want 
of jurisdiction in the commissioner to hear and détermine this case 
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is based upon the fact that the complaint was not presented to the 
commissiqper, and the warrant of arrest was not issued by him; 
and it is urged that in issuing the warrant, and making the same 
returnable before the commissioner, the district judge exceeded 
his power. 

Section 5270 of the Revised Statutes of the United States provides : 

"Whenerer there Is a treaty or convention for extradition between tlae 
govemment of the United States and any foreign government, any justice 
of the suprême court, circuii judge, district judge, commissioner, authorized 
so to do by any of the courts of the United States, or judge of a court of 
record of gênerai jurisdictlon of any state, may, upon complaint made under 
oath, charging any person found within the limits of any state, district, or 
territory, wlth havlng commltted -within the jurisdictlon of any such foreign 
government any of the crimes provided for by such treaty or convention, 
issue hlS warrant for the appréhension of the person so chargea, that he 
may be brought before such justice, judge, or commissioner, to the end that 
the évidence of criminality may be beard and considered. If, on such hear- 
ing, he deèms the évidence sufficlent to sustaln the charge under the provi- 
sions of the proper treaty or convention, he shall certlfy the same, together 
■with a copy of ail the testimony taken before him, to the secretary of state. 
that a warrant may issue upon the réquisition of the proper authorities of 
such foreign govemment, for the surrender of such person, according to the 
stipulations of the treaty or convention; and he shall issue his warrant for 
the commltment of the person so charged to the proper Jail, there to remain 
until such surrender shall be made." 

The statute does not déclare in mandatory terms that any spé- 
cial method of procédure shall be pursued after the issuance of the 
warrant upon the complaint. It merely désignâtes the officers to 
whom the complaint may be presented, and who may hear and dé- 
termine the sufficiency of the évidence to sustain the charge, under 
the provisions of the treaty or convention. The treaty provides 
specially that the surrender of criminals from either country to the 
other, "upon mutual réquisitions and according to their respective 
régulations and procédure," "shall only be donc upon such évidence 
of criminality as, according to the laws of the place where the fugi- 
tive or person so charged shall be found, would justify his or her 
appréhension and commitment for trial if the crime or ofïense had 
been there committed." It is clear that neither the statute nor 
the treaty intended that other than the usual method of procédure 
in the preliminary examinations of criminal charges should be fol- 
lowed. The complaint in this case was presented to the United 
States district judge, who then issued a warrant returnable before 
him. The fugitive vi^as not found within his district, but was located 
in the Southern district of the state. A second warrant for his ar- 
rest was then issued by the same judge, but made returnable before 
the commissioner, presumably for the convenience of the business 
of the court and the expédition of the matter in question. The 
United States district court for each judicial district is authorized 
by lavv "to appoint such number of persons, to be known as United 
States commissioners, at such places in the district as may be desig- 
nated by the district court, which United States commissioners 
shall hâve the same powers and perform the same duties as are 
now imposed upon commissioners of the circuit courts." Section 
19 of the act of May 28, 1896 (29 Stat. 184). Section 627 of the 
Revised Statutes, which was then in force, provided that each cir- 
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cuit çotift "may appoint, in différent parts of the district £0** which 
it ishëld, âb many discreet persoris as it may deem neces^ary, who 
shall be called 'çommissioners of the circuit courts,' and s.hall exer- 
cise the powèrs which are or may be expressly conferred by law 
upon çommissioners of circuit courts." By section 727 of the Re- 
vised Stàtutes, çommissioners of the circuit courts were vested with 
authority "to hold to security of the peace and for good behaviour 
in caseà' arising under the constitution and laws of the United 
States, as tnay be lawfuUy exercised by any judge or justice of the 
peace of the respective ; states, in cases cognizable before them." 
By section 1014, çommissioners of the circuit court were vested with 
the power tO' arrest, imprisbn, or bail offenders for any crime against 
the United States, agreeably to the usual mode of process against 
offenders iri'such state; thât is, the state wherein the of5fehder may 
be found. The powers hère given to çommissioners of the circuit 
court, and which hâve beén succeeded to by the çommissioners of 
the district court, practically comprehend ail preliminary examina- 
tions in çriminal cases; the commissioner acting as an arresting, 
examining, and committing magistrate under the jurisdiction of the 
United States district court. In U. S. v. Berry (D. G.) 4 Fed. 779, 
780, the court had occasioïi to considef the relation of the commis- 
sioner to the court in the performance of his officiai duties as an 
eXamining Oiagistrate. The court said: 

"It Is plain that çommissioners are but offlcers of the court, to whom are 
commltted èome of the duties which must otherwlse be performed by the 
court itself, or the Judge thereof . The exlgencles of the public service de- 
mand that speedy Inquiry shall be made Into ail criminal charges, In order 
that offenders may be brouglit to Justice; and as, from the press of business 
or remoteness from tiie placé, where the crime may be commltted, or other 
cause, the' Cotif t ; çànnot aiways or ordlnariiy perform that service, çommis- 
sioners are a^pointéd to tacllltatè the business.' In ail that they do they are 
not separate andtadependent tribunals, but thearms of the court to exécute 
the preliminary work of securlng the présence of offenders at the time 
appolnted (or arralgnment and trial." 

This was said with respect to proceedings against persons accused 
of offenses under the laws of the United States, but this statement 
of the relation of the commissioner to the court is even more ap- 
pHcablé to proceedings relating to thè extradition of fugitives from 
justice under section 5270 of the Revised Stàtutes. This section 
gives jurisdîctibn to certain judicial ofïicers of the United States 
and state to hear and consider the évidence in extradition proceed- 
ings, and amohg the officers so mentioned are çommissioners "au- 
thorized so to do by any of the courts of the United States." This 
power to hear and consider the évidence constitutes jurisdiction to 
déterminé the sufficiency of the évidence, and to make the certiiî- 
cate theréin prôvîded. Grignon's Lessee v. Astor, 2 How. 338, 11 
L. Ed. 283. This junsdiction is not impair ed by the manner in 
which the accuséd is brought before the commissioner. Mahon v. 
Justice, 127 U. S. 700, 708, 8 Sup. Ct. 1204, 32 L. Ed. 283; Ex 
parte Ah Men, 77 Cal. 202, 19 Pac. 380, 11 Am. St. Rep. 263; 
People V. Pratt, 78 Cal. 345, 20 Pac. 731; In re Miles, 52 Vt. 609, 
In the case of In re Henrich, 5 Blatchf. 414, Il Fed. Cas. 1,143 
(No. 6,369), a warrant was issued by Mr. Justice Nelson of the su- 
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preme court of the Unîted States, and the presiding Judge of the 
circuit court for the Southern district of New York, directed to 
the marshals of the United States in any district, or to any of their 
deputies, commanding them to arrest Henrich forthwith and bring 
him before the said justice, or before Commissioner White, at the 
city of New York, or some other magistrate, that the évidence of 
the criminahty of said Henrich might be heard and considered, 
pursuant to tlie treaty stipulations and the acts of congress in such 
case made and provided. Henrich was arrested in Wisconsin by a 
spécial deputy of the marshal of the Southern district of New York, 
and was brought before Commissioner White, at the city of New 
York, for examination. After hearing the évidence, the commis- 
sioner adjudged it sufficient to sustain the charge, and committed 
the accused to the custody of the marshal, to be kept in custody 
until he shôuld be surrendered by the executive authority of the 
United States under the provisions of the treaty. An application 
was thereupon made to the United States circuit court for the South- 
ern district of New York for a writ of habeas corpus to review the 
proceedings before the commissioner. The writ was issued to the 
marshal to bring the accused before the court, and a writ of cer- 
tiorari was also issued to the commissioner to send up ail the pa- 
pers and proofs upon which he acted in the premises. The court 
reviewed the entire proceedings, and, while the précise question as 
to the jurisdiction of the commissioner urged in this case does not 
appear to hâve been raised in that case, nevertheless it was in- 
volved in the proceedings, and could hardly hâve escaped the at- 
tention of the court. If the jurisdiction of the commissioner to hear 
the case depended upon the fact that the warrant of arrest must 
hâve been issued by him, then he had no jurisdiction in that case, 
since the warrant of arrest was not issued by him, but by a justice 
of the suprême court of the United States. A district judge has 
the same power and authority under the statute as a justice of the 
suprême court of the United States, and, if the latter has the power 
and authority under the statute to issue a warrant of arrest in ex- 
tradition proceedings returnable before a commissioner, so has the 
former. In any event, the jurisdiction of the commissioner to hear 
and consider the évidence in this case, and make the certificate pro- 
vided by law, is not dépendent upon the fact that he issued the war- 
rant of arrest in obédience to which the accused was brought before 
him for examination. 

The petitioner objects to the sufficiency of the varions documents 
upon which thèse proceedings are based, in the foUowing particu- 
lars: (l) That the complaint charges no embezzlement, in that it 
does not charge that the accused fraudulently appropriated the prop- 
erty; also that the averment that the défendant received the money 
"in his capacity as clerk" is not the équivalent of the statutory re- 
quirement that the money be in his control or care "by virtue of his 
employment." (2) That the complaint is defective, in that it does 
not affirnxatively appear that the oath was taken before an ofïicer 
specially authorized by section 5270 of the Revised Statutes. (3) 
There is no évidence of authority to make the complaint on the 
part of the Russian consul. (4) No authenticated copy of a war- 
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rant of arrfest by a fully authorized judge or magîstrate îs contained 
in the record, and the papers generally, aside from the dépositions, 
are not authenticated. (5) No indictment appears in the record. 
(6) The certificate is defective, in that it does not identify the pa- 
pers to which it relates, and is not in accordance with the require- 
ments of the act of 1882, that the papers "shall be properly and 
legally authenticated so as to entitle them to be received for similar 
purposes by the tribunals of the foreign country from which the 
accysed party shall hâve escaped." The fatal defect claimed is that 
the certificate states that the papers are so authenticated as to en- 
title thetn to be received and admitted as évidence for similar pur- 
poses by the tribunals of Russia. (7) That the mandate is a nullity, 
as it does not in terms designate the kind of embezzlement charged, 
so as to show it to be within the treaty. 

While thèse objections will be given due considération, it may 
be remarked at the outset that it is not the policy of the courts 
at this day to allow mère technical objections as to form, etc., to 
interfère with the prosecution of criminals, where a substantial con- 
formity with the requirements of the statutes is shown. This policy 
is well expressed in the case of In re Neely (C. C.) 103 Fed. 626, 
where, in extradition proceedings, various technical objections were 
urged to the sufiSciency in form of the documents presented. The 
court said: 

"Objections of this class are not given tlie welght once accorded to them, 
when the grantlng of a request for extradition was more Jealously regarded 
by the courts than It is to-day. Orlginally it seemed to be the theory that 
the sole foundation of the practice reSted in reciprocity, and that. If some 
partl«ular foreign country were bacliward about retuming our criminals, \ve 
would be keen to keep theirs. Durlng this period courts were astute to 
flnd flaws In certlflcates, jurats, seals, and signatures as an excuse for re- 
fusing the request of some demanding government At last, however, it 
secms to bave been discovered that the thief, the ruffian, or the forger was 
not a partlcularly valuable acquisition, and that, although It mlght be liighly 
désirable that ofîenders agalnst our laws should be brought bacli hère and 
tried, as a déterrent example, It was posslbly more important that this 
country should n6t be made a clty of refuge for foreign criminals, and that 
an enlightened public policy -would be astute to return them,. once we were 
satisfled that tliey were criminals. The expression of this public policy is 
found In the provisions of the act of congress which excludes convicted crim- 
inals whose offenses are not polltlcal, with those alBlcted with contagions 
diseasea and sucii as are liable to become a public charge. Slnce then there 
has not been so much hypercriticlsm In dealing with objections as to form, 
and If the certlflcates, signatures, etc., are In substantial conformlty to the 
requirements of the statute, and give- reasonable assurance of autheuticity, 
It Is sufflcient" 

Considering the objections seriatim: 

(i) The Cotîiplaint charges the said Grin with wrongfully, unlaw- 
fully, and feloniously appropriating and converting to his own use 
the money of "his employer, which had been intrusted to him, and 
that he "embezzled the same." The Word "embezzle" is defined, 
"To appropriate or divert fraudulently to one's own use, as money 
or goods ihtrùsted to one's care and control ofïicially or by anoth- 
er." Stand. Dict. The charge thus contains the éléments neces- 
sary to constitute embezzlement, namely, a breach of trust in re- 
spect of money or property in the party'â possession, belonging to 
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another, and the wrongful or fraudulent appropriation thereof to his 
own use. Reeves v. State, 95 Ala. 31, 11 South. 158. And that 
the word "embezzle" has a significant meaning, entirely descriptive 
of the offense, see U. S. v. Lancaster, 2 McLean, 431, Fed. Cas. 
No. 15,556; U. S. V. Northway, 120 U. S. 327, 334, 7 Sup. Ct. 580, 
30 L,. Ed. 664. It is not absolutely necessary to follow the exact 
words of the statute in charging an offense, if words of a similar 
import are used, and the éléments necessary to constitute the of- 
fense are fuUy comprehended therein, and inform the accused of 
the offense with which he is charged. People v. Potter, 35 Cal. 
iio; Johnson v. People, 113 111. 90; State v. Heaton, 81 N. C. 542; 
In re Roth (D. C.) 15 Fed. 506; In re Adutt (C. C.) 55 Fed. 376. 
■ (2) The complaint is made upon oath before a United States 
commissioner, and his seal as such commissioner is attached. Sec- 
tion 5270, Rev. St., does not specify the officers who may adminis- 
ter the oath upon complaints in extradition proceedings, but merely 
requires that the warrant for the arrest of the alleged fugitive from 
justice shall not be issued until after the présentation of a complaint, 
made under oath, charging a crime covered by the extradition 
treaty. The natural import of such language is that the oath will 
be sufïicient if made before any officer authorized to administer 
such an oath. By section 19 of the act of May 28, 1896 (29 Stat. 
184), United States commissioners are authorized to administer 
oaths. 

(3) That the proceedings should be initiated and carried on by 
the demanding government is undoubted, but that évidence of spé- 
cial authority from such government to the party making the com- 
plaint is necessary is a contention that cannot be upheld. The com- 
plaint herein contains the positive statement that it is made by the 
Russian consul stationed at the city of San Francisco. It recites 
that criminal proceedings upon the charge alleged hâve been insti- 
tuted against the said Grin, that a mandate has been issued from 
the State department of this government for his surrender upon 
proper proceedings, and prays that the necessary proceedings may 
be had as directed in said mandate. The consular title is appendecl 
to the signature of the tomplaining party, and no presumption can 
arise from any portion of the complaint that it was made other 
than as and for the Russian government. The cases of In re Herres 
(C. C.) 33 Fed. 165, and In re Adutt (C. C.) 55 Fed. 376, rightly 
hold such a showing in a complaint to be amply sufficient for the 
purposes of the document. 

The fourth, fifth, and sixth objections may be considered together. 
The treaty provides that: 

"When the person -whose surrender asked shall be merely charged with 
the commission of an extraditable crime or offense, the application for 
extradition shall be accompanled by an authentlcated copy of the -warrant 
of arrest or of some other équivalent judielal document issued by a Judge 
or a maglstrate duly authorized to do so." 

Among the documents contained in the record are two orders 
signed and sealed by the magistrate of the Taganrog circuit court, 
both dated the 23d day of July, 1901, at Rostov on the Don. The 
first one stated that: 
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"The acting examlnlng maglstrate of the 4tli district of the clty of Rostov 
on the Don, havlng investlgated the preliminary examinatlon In regard to 
the appropriation by thé Cossack of the Province of Poltava, Slmeon Grin, 
of 25,000 roubles belohglng to the Broth. Zeef o, flnds as follows." 

The facts are then stated, at the conclusion of which it is — 

"Ordered to arralgn, in capacity of accused, pursuant to part 1, art. 1681, of 
the Pénal Code, the Cossacli of the province of Poltava, baillwlcli of Oposhnla, 
of Popovka, Slmeon Ivanow Grin, 21 years of âge (born February 19, 1880), 
llvlng with a passport Issued in the name of a nobleman, Valentlne 
Semashko." 

The second order, after reciting the same preliminary statements, 
finds: 

Tbat the said Grin "Is arralgned, açcordlng to order of this date. In ca- 
pacity of accused, pursuant to part 1, article 1681, of the Pénal Code." That 
the said Grin, "haVlng committed the crime, belng of âge, Is thus accused 
of a crime for whleh, pursuant to paragraph 1, article S89, of the Code of 
Oriminal Procédure, he may be brought up for examinatlon. • * * That 
in vlôw of the proved fact of embezzlement of a sum oyér 300 roubles; of 
the sufadency of the évidence, as shpwn in the order of this date In regard 
to the arralgnment of S. Grin, allas V; Semashko, in capacity of the accused, 
and Ukewlsé of the severity of the impending penalty; of the fllght after the 
crime; of the fact that he has not a settled place of résidence, pursuant to 
paragraph 1 of article 416, articles 419, 420, and 421, of the Code of Crimînal 
Procédure, — in regard to S. Grin there can be and mustfce undertaken his 
détention in custody upon hIs examina tion as the accused: Ordered, pursu- 
ant to paragraphs 1, 2, 3, of article 389 of the Code of Oriminal Procédure, 
the Oossack Slmeon Ivanow Grin, allas Valentlne Semashko, is to be brought 
to the clty of Rostov on the Don, in tlae province of the Don Army, in order 
to be placed at the disposition of the èx^mining maglstrate of the Taganrog 
circuit court, of the 4th district of the clty of Rostov on the Don." 

In thèse orders are çontained ail the essentials of the warrant 
of arrest or other judicial document issued by a judge or magistrate 
required by the treaty. And that the magistrate making the orders 
is a duly-authorized officiai is shown by the çertificate of the United 
States ambassador, stating that thç annexed papers, in which the 
above oiiders are included, "are properly and legally authenticated 
so as tQ entitle them to be received and admitted as évidence for 
similar purposes by the tribunals of Russia, as required by the act 
of congress of A'ugust gd, i882;" This çertificate is sufificient under 
the statute, the words "for similar purposes" having been repeat- 
edly construed to niean "as évidence of criminality." In re Henrich, 
Fed. Cas. No. 6,369; In re Gharlestçn (D. C.) 34 Fed. 531. The 
words "as évidence," in the çertificate herçin, objected to by coun- 
sel for the petitioner, may therefore be regarded as surplusage, and 
not as constituting a material variation from the terms of the statute. 

It is true that no indictment appears in the record, though it is 
stated in the record that the said Grin has been indicted in the 
empire of Russia for the said embezzlement. But the petitioner 
having been found within the state bf California, the law of this 
State must control this procédure. No indictment is required by 
that law, and the omission is therefore immaterial. 

(7) A statement of the offense with which the fugitive is charged, 
in gênerai terms, importing that it is an offense within the treaty, 
is ail that is required in the mandate, as it only contemplâtes a rec- 
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ognition by the executive that the case is one which cornes wîthîn 
the scope of the treaty and calls for judicial investigation. In re 
Kelly (C. C.) 26 Fed. 852; In re Macdonnell, 11 Blatchf. 79, Fed. 
Cas. No. 8,771. 

Corning now to the main objection urged by counsel for the peti- 
tioner to the sufficiency of the évidence produced herein to convict 
the accused of the crime charged: It is contended that the peti- 
tioner is guilty, if at ail, of the crime of larceny, and not of em- 
bezzlement, and, as the laws of this state will not permit a trial of 
the offense of larceny upon the charge of embezzlement, upon the 
showing made the prisoner cannot be held for embezzlement, and 
should therefore be discharged. This contention is based upon the 
alleged fact that the money was delivered to the petitioner by his 
superior to take from the bank to the railway company, and, while 
in the custody of the petitioner, was really in the lawful posses- 
sion of the employer ; that the appropriation thereof by the said Grin 
was therefore a taking from the possession of his employer, and was 
larceny. That was the early rule, when the statutory crime of em- 
bezzlement was created to provide fôr the punishment of those 
fraudulently converting money or property to their own use which 
had been intrusted to them. As the élément of trespass was want- 
ing, the common-law crime of larceny would not cover the ofifense, 
and the ofïender escaped punishment. The création of the distinct 
ofifense of embezzlement supplied a remedy for this defect in the law, 
but teçhnical difïiculties still frequently arose, owing to the strict 
construction of the common law of the relationship of master and 
servant, employer and employé, holding the servant or employé 
to be merely the extended hand of the master or employer ; the pos- 
session of the master or employer thereby continuing, even when the 
custody or control was in the servant or employé, until the inter- 
position of some third party. The Une was thus, of necessity, 
drawn between the cases where property was intrusted to the serv- 
ant by the master (where the servant was held to hâve merely the 
custody, but not possession), and where it was intrusted to the 
servant by a third party for or on behalf of the master. In the 
latter case the possession was held to be in the servant, and a con- 
version of the property by the servant was embezzlement. To 
overcome the difficulties still existing, and to meet the necessities 
of larger commercial relations, with the corresponding increase of 
responsibility upon employés, many states hâve introduced into their 
statutes governing embezzlement words indicating that conversion 
of property merely "in the care or custody" of the employé shall 
constitute embezzlement ; thus taking the crime more definitely and 
decidedly from the domain of larceny. In Cahfornia embezzlement 
is broadly defined as "the fraudulent appropriation of property by 
a person to whom it has been intrusted." Section 503, Pen. Code. 
And in section 508 of the Pénal Code it is provided that : 

"Every clerk, agent, or servant of any person who fraudulently appropri- 
âtes to his o-wn use, or secrètes with a fraudulent Intent to appropriate to 
his o-wn use, any property of another whlch has corne Into his control or care 
by vlrtue of his employment as such clérk, agent, or servant, I3 guilty of 
embezzlement," 
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In People v. Gallagher, loo Cal. 466, 35 Pac. 80, the crime of em- 
bezzlement was held to cover a case in which the property fraudu- 
lentiy conyerted had not been in ,tbe possession of the prosecutor. 
In other states statutes containing similar words to those in the 
Califomia statute hâve been construed as extending the crime of 
embezzlement to circumstances where the property converted had 
come into the control of the aççused from his employers merely 
by virtue of his employment. In Moore v. U. S., 160 U. S. 268, 16 
Sup. Ct. 294, 40 L. Ed. 422, the suprême court of the United States, 
upon a writ of error to the United »States district court for the 
Southern district of Alabama, defines "embezzlement" as "the fraud- 
ulent appropriation of property by a person to whom it has been 
intrusted, or into whose hands it has lawfuUy come," and states 
that "it difïers from larceny in the fact that the original taking of 
the property was lawful, or with the consent of the owner, while 
in larceny the felonious intent must hâve existed at the time of the 
taking." The court there holds that an indictment charging em- 
bezzlement of property of the goyernment, generally described, with- 
out particular identification, womld be sufficient if it contained the 
allégation that the sum embezzled came into the possession of the 
accused by virtue of his employment. In Ker v. People, iio 111. 
627, 51 Am. Rep. 706, the English statutes are distinguished from 
many American statutes in this regard. And in Territory v. Max- 
well, 2 N, M. 250, the différence between the statutes of states fol- 
lowing the, early Enghsh rule and those of more modem enactment 
is clearly sjiown. The New Mexico statute under considération was 
almost identical with the California statute, and in construing it the 
court said : 

"There is no .limitation as to the manner of the coming to his possession 
or under his control, or the person from whom they may so come. This 
■wldens the scopè of the law very much, and rendors the décisions made under 
the more restrictive language of the older statutes entlrely inapplicable. 
This we éould hold from the very nature of the language employed, and the 
différence obTiously made by the omission of the old restrictive clause, wlth- 
out the need of any previous adjudication on the subject." 

It is undbubtedly a législative prérogative to define the crime of 
embezzlement, and include within its terms such éléments as it 
deems proper. The four distinct propositions of fact to be made 
out to cOnvict one of this crime under the California statute hâve 
been held to be (i) that the party was such a clerk, agent, or serv- 
ant; (2) that he received the prOperty of his principal; (3) that 
he received it in the course of his employment; (4) that he con- 
verted it to his own use, with intent to steal. Ex parte Hedley, 31 
Cal. 108. Thèse éléments were ail présent in the case at bar, and, 
under the cômprehensive wording of the California statute, the pe- 
titioner could be convicted of the crime of embezzlement upon the 
proofs submitted. 

There appearing no substantial error in law, and no manifest 
error in fact, in the proceedings before the commissioner, the writ 
of habeas corfius will be dismissed, and the petitioner remanded to 
the authority of the United States marshal, under the commission- 
er's warrant 
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GRBENE OOTJNTY BANK v. J. H. TEASDALE CX)MMISSION CO. 
(Circuit Court, E. D. Missouri, E. D. January 29, 1902.) 

JURISDICTION — AMOUNT IN CONTEOYBKSY — HOW DkTEEMINBD. 

In an action for recovery of money only, the amount of damages 
claimed détermines the jurisdlctlon, uûless the déclaration on Its face 
shows such amount Is claimed in bad faith, and merely to give a color- 
able jurisdlction.1 

In Equity. 

F. H. Sullivan, for complainant. 
R, F. Walker, for défendant. 

ADAMS, District Judge. This is a bîll for a discovery and an ac- 
counting. The complainant charges, in substance, that it is a bank- 
ing corporation, and that one Ritter is its cashier ; that the défend- 
ant is a commission house transacting the business of buying and 
selling grain and other commodities for customers, and that in the 
course of its business it has been in the habit of permitting its cus- 
tomers to put up "margins," as it is called, and thus to buy and sell 
partially on crédit, in lieu of paying for the grain or other commodi- 
ties purchased in full. The complainant charges that beginning with 
the year of 1896, and ending with the year 1900, its cashier, Ritter, 
took advantage of his situation as custodian of its money, and used 
the same for the purpose of speculating in grain with the défendant 
commission company ; that Ritter so used its money to the extent of 
more than $2,000, the exact amount of which the complainant did iiot 
know, but believed to be not less than $15,000. It is charged in the 
bill that défendant commission company knew that Ritter was mak- 
ing use of complainant's money for the purpose of carrying on his 
spéculations, and that the commission company received from time 
to time during the four years in question a large sum of money from 
Ritter, which he had abstracted from complainant's funds, and which 
the défendant knew he had so abstracted. Complainant allèges 
ignorance as to the exact amount so employed by Ritter, and submits 
divers interrogatories in the bill for defendant's ofHcers to answer. 
The défendant appears and files a plea to the jurisdiction, alleging, 
in substance, that the suit does not involve a controversy amounting 
to $2,000, exclusive of interest and costs. By several aii&davits made 
by the ofïicers and agents of défendant company it is made to appear 
that Ritter fîrst began to do business with défendant, and to make 
purchases and sales of grain through defendant's agency, on Decem- 
ber 9, 1899, and continued such business only until November 27, 
1900; that the total amount of ail business transactions between 
Ritter and défendant company during this period was $1,715.56, and 
that the total amount of money paid by Ritter directly or indirectly 
during the entire period, covering the business transactions between 
Ritter and the défendant, was only $1,094.59; therefore that under 

»Jurisdictlon o( circuit courts as determined by amount in controversy, see 
notes to Auer v. Lombard, 19 0. 0. A. 75; Shoe Go. v. Koper, 36 C. C. A. 459. 
112 F.— 51 
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no circurastancçSjjCQul4 there. bç arçcQveryqf Qver $1,094,59. On 
the foregoing showîng it is claimed that the pleà to the jurisdiction 
should be sustaiiied; f 

I think this plea discloses a misconception of the rule governing 
the question pf jurisdiction. According to the method adopted by 
defendant's counsel, it would be compétent in any case for. the défend- 
ant to allège in a plea to the jurisdiction that the amount claimed by 
a plaintifï was too much, and then proceed to hâve a hearing by ex 
parte afiîdavits touching the same; and on the same theory, of 
course, défendant might challenge the jurisdiction of the court on the 
ground that nothing was due the plaintifï, and proceed to try the 
whole case by ex parte afiidavits. This method substitutes the trial 
by affidavit for the ancient and well-established method of taking 
the tëstimony by déposition or by an examiner, in such way as to 
permit s earching examination and cross-examiïiation of the wit- 
nessés. The général rule is that thé sum demanded in the déclara- 
tion or bill détermines, for ail jurisdictional purposes, the amount in 
controyersy. Hilton v. Dickinson, 108 U. S. 165, 174, 2 Sup. Ct. 424, 
27 L. Ëd. 688. This is èspecially ttHe in ail actions for recovery of 
money ônly, like the action now beforë the court. The amount de- 
manded by the plaintiiff îil good faith is the test of jurisdiction, so far 
as that is dépendent upon the amount in controversy. In Schunk 
V. Molinè, Milburn & Stoddart Co., 147 U. S. 500, 505, 13 Sup. Ct. 
416, 417, 37 L. Ed. 255, it is said : 

"The fact of a valld défense to a cause of action, although apparent on 
the face of the petîtioù, doés riot dimlnlsh the amount that Is claimed, nor 
détermine what 1? the matter In dispute; for who ean say in advance that 
that défense wlU be presented by défendants, or, If presented, will be sus- 
talned by the court?" 

From the foregoing cases the rule appears to be that in ail actions 
for the recovery of money the amount claimed in the complaint in 
good faith détermines the jurisdiction of the court, so far as the 
amount in controversy inay be involved. There is a well-recognized 
exception, however, to this rule, where it appears from the complaint 
that the amount claimed is evidently fictitious, and alleged for the 
purpose simply of giving color to jurisdiction, — in other words, where 
the plaintifï obviously is by allégation attempting to commit a fraud 
upon the jurisdiction of the court. Cases of this character are repre- 
sented by the foUowing: Bowman v. Railroad Co., 115 U. S. 611, 6 
Sup. Ct. 192, 29 h. Ed. 502; Bank of Arapahoe v. David Bradley 
&: Co., 19 C. C. A. 206, 72 Fed. 867, and cases cited. Thèse cases, 
after recognizing the gênerai rule that, in ail actions for the re- 
covery of money only, the amount demanded by the plaintifï in 
good faith détermines the jurisdiction, also recognize an excep- 
tion, — that where the claim asserted in the complaint is manifestly 
fictitious, and made for the purpose of imposing upon the court 
a case not within its jurisdiction, the court will ignore the state- 
ment of the claim demanded, and summarily put an end to the 
fraud attempted to be practiced upon its jurisdiction. It is mani- 
fest from the avermentS of the bill in this case that there is no such 
évidence of bad faith on the part of the complainant as to justify 
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the court's intervention to protect itself from fraudulent imposition. 
The cases relied upon by defendant's eounsel are net inconsistent 
with the foregoing rule. They are not for the recovery of money 
only, but are cases in which real estate or sorae spécifie personal 
property is sought to be recovered. Wetmore v. Rymer, 169 U. 
S. 115, 18 Sup. Ct. 293, 42 L. Ed. 682, was an action in ejectment, 
in which the court laid down the rule that a trial court might hear 
the issue as to the amount in controversy by affidavits, or in any 
other manner which its discrétion and judgment might dictate. 
Carr v. Fife, 156 U. S. 494, 15 Sup. Ct. 427, 39 L. Ed. 508, was also 
a suit relating to a tract of land. The title was disputed, and the 
jurisdiction depended upon the value of the land itself. In that case 
the suprême court took occasion, at the outset of its comments on 
the question of jurisdiction, to observe that "the suit was not one 
to recover a sum of money." Wilson v. Blair, 119 U. S. 387, 7 Sup. 
Ct. 230, 30 L,. Ed. 441, was also an action for the possession of real 
estate, and the jurisdiction depended upon the value of the matter 
in controversy. In that case leave was given the défendant in the 
trial court to file affidavits of value, and the plaintiff to file counter 
aiïidavits ; and the court took occasion to say it was good practice 
to settle the question of jurisdiction in that way, and, "if oftener 
adopted, would save trouble" to parties and the court. That case, 
however, was not to recover a particular sum of money alleged to 
be due, growing out of disputed transactions, but to recover the 
possession of real estate susceptible of actual valuation, whereby 
jurisdiction could be readily determined. Barry v. Edmunds, 116 
U. S. 550, 6 Sup. Ct. 501, 29 L. Ed. 729, was an action for the maH- 
cious seizure of personal property for the payment of taxes alleged 
to hâve been unconstitutional. The value of the property seized 
was less than $200, but the plaintiflf alleged that the action of the 
ofïicer in seizing the same was malicious, and done with the pur- 
pose of injuring the plaintifï's crédit. By reason thereof, plaintiflf 
claimed vindictive damages in the sum of $6,000. The trial court 
had dismissed the case on the ground that the complaint showed 
that the matter in dispute did not exceed, exclusive of costs, the 
sum or value of $500, which was then the limit of jurisdiction. The 
suprême court disapproved of that action of the trial court, and 
held that the amount claimed in the complaint was the test of juris- 
diction. In so doing the court enters into an interesting discussion 
of what would be a colorable demand, and, among other things, 
says: 

"It is true, Indeed, that In some cases It might appear, as matter of law, 
from the nature of the case as stated In the pleadings, that there could not 
legally be a judgment recovered for the amount necessary to the jurisdiction, 
notwithstanding the damages were laid in the déclaration at a larger sum." 

This doctrine is the same as that announced by the circuit court 
of appeals of the Eighth circuit in the case of Bank of Arapahoe v. 
David Bradley & Co., supra. The court then proceeds to quote 
from an opinion delivered by Chief Justice Ellsworth in the very 
early case of Wilson v. Daniel, 3 Dali. 401, 407, i L. Ed. 655, as 
follows : 
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"The nature of the case must certalnly guide the Judgment of the court, 
and, whenever the law makes a rule, that rule must be pursued. Thus, In 
an action of debt on a bond for $100, the principal and interest are put in 
demand, and the plalntifl can recover no more, though he may lay hls 
damages at $10,000. The form of the action, therefore, gives In that case the 
]egal rule. But In an action of trespass, or àssault and battery, where the 
law prescrlbed no limitation as to the amount to be recovered, and the plain- 
tlff has a rlght to estlmate hls damages at any sum, the damage stated in 
the déclaration Is the thlng put In demand, and présents the ouly criterion 
to which, froiu the nature of the action, we can resort in settllng the ques- 
tion of jurlsdlction. The proposition, then, is slmply thls: Where the law 
gives no rule, the demand of the plalntlfC must fumlsh one; but, where the 
law gives the mie, the légal cause of action, and not the plaintifC's demand, 
must be regarded-" 

The court, however, modifies the rule so stated by Chief Justice 
EUsworth by declaring, in eflfect, that when the amount of dam- 
ages stated in the déclaration is colorable, and laid beyond the 
amount of a reasonable expectation of recovery for the purpose of 
creating a case within the jurisdiction of the court, no jurisdiction 
is thereby conferred. The case of Lee v. Watson, i Wall. 337, 17 
h. Ed. 557, which was an action upon a money demand, well illus- 
trâtes what is meant by a "colorable demand," within the purview 
of the law relating to jurisdiction. Hère the court says : 

"In an action upon a money demand, where the gênerai Issue Is pleaded, 
the mattèr in dispute Is the debt clalmed; and its amount, as stated in the 
body of the déclaration, and not merely the damages alleged, or the prayer 
for Judgment at Its conclusion, must be consldered In determlning the ques- 
tion whether thls court can take jurisdiction on a writ of error sued ont by 
the plalntlff. It certalnly would not be pretended that thls court would 
hear a case where the plaintlff counted solely upon a promlssory note of 
$200, slmply because he concluded hls déclaration wlth an averment that 
he had sustalned damages from Its nonpayment of over $2,000, and prayed 
Judgment for the latter sum. • * • The damages or prayer for Judgment 
must be regarded, Inasmuch as the plaintlff may seek a recovery for less 
than the sum to which he appears entltled by the allégations In the body of 
the déclaration." 

In the light of the foregoing case, I think the rule may be safely 
stated that, in an action for the recovery of money only, the arnount 
of damages claimed détermines the jurisdiction of the court, unless 
the déclaration upon its face shows that the sum is claimed in bad 
faith, and merely for the purpose of imposing a colorable jurisdic- 
tion upon the Court. In other cases not for the recovery of money, 
but for the recovery of land or articles of spécifie property, an 
inquiry may be made, on a plea to the jurisdiction, by afïîdavit or 
other convenient method, as to the real value of the subject of con- 
troversy. The case now, before thè court clearly belongs to the 
class first mentiohed, namely, for the recovery of rnoney. In its 
bill the coraplainant allèges thât it is certainly entitled to recover 
$2,000, exclusive of interest and costs, and believes it is entitled to 
recover $15,000. There is nothing apparent on the face of the bill 
to disclose, as a matter of law, that cpmplainant cannot recover 
$2,000 and more, or bad faith, or any pUrpose to impose upon the 
court a jurisdiction not belonging to it. On the contrary, there is 
every évidence of perfect good faith to recover a sum of money 
necessarily uncertain, and dépendent upon judicial investigation to 
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détermine its amount. Sitch being the case, the défendants can- 
not by ex parte affidavits, taken out of court, conclude the whole 
case upon its merits, on a plea to the jurisdiction. 
The plea must be adjudged bad and overruled. 



BILLISON V. LOUISVILLE & N. R. CO.: 

(Circuit Court of Appeals, Sixth Circuit. February 4, 1902.) 

No. 1.001. 

Rbuoval dp CAtrsES— Local Préjudice— Ex Paktb Ordbb— CoNCLUsrvENESS. 
Act March 3, 1887, provides that where a suit is pendlng or is there- 
after brouglit in a state court, in whieli there Is a controversy between 
a citizen of the state and of another state, the latter may remove the 
suit to the fédéral circuit court "when it shall be made to appear to 
sald circuit court that from préjudice or local influence he will not be 
able to obtain justice In such state court," etc. The uext following 
clause déclares that at any time before tlie trial of any suit removed 
into the circuit court on the affldavit of any party plalntiflf of préjudice 
and local influence, the circuit court shall, on the application of the 
other party, examine into the truth of said aflîdavit, and, unless it 
appears to the court's satisfaction that he cannot obtain justice in the 
state court, it shall remand the suit. Held that, where an order of re- 
moval was obtained by a défendant without notice to plalntifC, it was 
error for the circuit court to refuse to permit plaintiff to seasonably 
thereafter contest the allégations of the pétition on which the order 
was made, and to show that no préjudice or local Influence existed. 

In Error to the Circuit Court of the United States for the Eastern 
District jf Tennessee. 

This is an action brought by the plamtifC in error against the Louisville 
& Nashvllle Railroad Company in the circuit court of Campbell coxinty. 
Tenu., to recover damages for Personal Injuries sustained by him from the 
alleged négligence of the company while he was in its employ as a bralse- 
man. Before the case came on for trial the défendant obtained an order, 
under the provisions of the act of March 3, 1887, regulating the removal of 
causes from state courts, for its removal into the circuit court of the United 
States upon a pétition presented to the judge of the circuit court of the 
United States, setting forth that from préjudice and local influence he would 
not be able to obtain a f air and impartial trial or to obtain justice in said 
state court, or in any other state court to which the petitioner might, under 
the laws of said state, hâve the right, on account of such préjudice and 
local influence, to remove the same. ïhe pétition coutained a statement of 
facts tending to support his allégation of the grouud on which he prayed 
the removal, and was sworn to. The order of removal was made ex parte. 
A proper bond was tendered and aecepted. Upon the fliing of the transcript 
in the circuit court of the United States the plaintiff flled an answer to the 
pétition for removal, in which he denied that the défendant would not be 
able to obtain a falr and impartial trial in the state court, denied the exist- 
ence of any préjudice or local influence which would afCect the trial, and 
denied each of the particular statements of fact alleged in the pétition to 
prove the existence of préjudice and localinfluence; and the answer prayed 
that the matter might be inquired into by the court, and that the cause 
might be remanded to the state court. This answer was sworn to by the 
plaintiff. Thereupon, as the record states, the plaintif!: "moved the court 
to remand the cause to the state court, and in support of said motion asked 

iRemoval of causes for préjudice or local influence, see note to P. Schwenk 
& Oo. V. Strang, 8 G. C. A. 93. 
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leave to lntro,duc« évidence to controvert the statements of the pétition by 
afBdavlts, oral testimony, or dépositions, as the court may direct; and the 
jifleCendanti by its ftttoijiey, objectlag to the introduction oi any évidence, 
but Insisting that t!(ie, orfler of removal by the circuit court judge was final, 
It was adjudged b'y.tJie, çpurt that tiie application of the plalntiff be dis- 
missed, and the motîôh to remand ovèiruled. To whlch action of the court 
the plalntiff excepted." The case was subsequently brought on for trial 
before the court and a jury. At the conclusion of the évidence, the court 
belng of opinion that the plalntifC had falled to make out a case justifying 
a recovery, instructed the Jury to renfler a verdict for the défendant, whicb 
was donc. Jtidgment having been entered thereon, the plaintifC brtngs the 
case hère oïl Writ of érror. 

H. H. Ingersoll, for défendant in error. 

Before DAY and SEVERENS, Circuit Judges, and WANTY, Dis- 
trict itidge. 

■ SEVERENS, Circuit Judp^e, having made the foregoing statement 
of thé case, délivered the opinion of the court. 

lo yiew of the conclusion to which we feel compelled, in respect 
tO' the action of the court below upon the application of thé plaln- 
tiff for= leare to controvert the allégations of fact contained in the 
pétition' for removal, we shall deal with that question only. Doubt- 
less it,is right to présume that the circuit court, in refusing to hear 
évidence controverting the truth of the matters stated in the pétition 
for renibval, felt controUed by the authority of certain décisions 
Iliade in the circuit courts of this circuit soon after the passage of 
the açt qf March 3, 1887 (corrected in 1888), relative to the jurisdic- 
tion of the circuit courts of the United States upon original process, 
as well as upon removal from the state courts. Prominent among 
those décisions is that of Judge Jackson (then circuit judge, and later 
a justice of the suprême court) in Whelan v. Railroad Co. (C. C.) 
_^S Fed. 849, where the subject w^s fully discussed by that able judge, 
âild the Conclusion reached that an order of removal made by the 
court upon the ground of préjudice or local influence, though ex 
iparte, andi upon the bare allégation of the gênerai fact, was final, 
arid could not thereafter be disturbed by disputing the truth of the 
évidente on which the court had âcted. That décision was followed, 
;aiid.a like ruling made, by Judge Key in Huskins v. Railway Co. 
(G. C.) 37 Fed. 504, 3 L. R. A. 545, and Judge Jackson later on 
'tékefàteà his position in Adelbert Collège of Western Reserve Uni- 
vei;sity v. Toledo^ W. & W. R. Co. (C. C.) 47 Féd. 836. The ques- 
tion involved has never reached this court for détermination until 
now, but the ruling of Judge Jackson has been followed by the 
judgeS holding the circuit courts in this circuit; not always with en- 
tire conviction of its soundness, bût in déférence to his officiai r^nk 
and distinction as a jurist, and frojn a sensé of the respect due to 
the décision of a court of co-ordinate authority. In thèse circum- 
stances it becomes our duty to exercise our own judgment, and to 
détermine the question' Upon thosé reasons which appear to us to be 
the most cogent and satisfactory. If the reasons were balanced, we 
shouId,ofi course, adopt the construction of the statute which has 
prevailed. But upon an attentive considération we are constrained 
të Ihînk the construction àdopted in the Whelan Case is not correct, 
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and fails to promote the purpose of the law. Under the statute ôf 
1867, which had previously been in force, the suit was removable 
upon the sworn statement of the removing party that on account 
of préjudice and local influence he could not, as he believed, obtain 
justice in the state court. The condition was that hè should pledge 
his own belief under oath to the fact. This, of coUrse, aflforded an 
easy road into the fédéral court for cases not within the intention 
of the law, not only.to the unscrupulous, but to honest people need- 
lessly anxious about their suits. The pétition under that act was 
presented to the state court, and if it was in due form involved 
no inquiry. By the act of 1887 the test of the right to remove is 
made to consist of the fact of the existence of such préjudice and 
local influence as would prevent a fair and impartial trial. It is 
through an investigation in respect to the truth of that fact that it 
is "made to appear." The procédure to efïect the removal is no 
longer merely formai, but an inquiry is enjoined. And in order that 
it may be conducted by a court charged with a duty to stop at the 
threshold any improper invasions of its jurisdiction, as well as to 
make sure of an impartial décision, the inquiry is committed to the 
fédéral court. The solicitude of congress to keep out of the courts 
of the United States ail causes not properly cognizable there hâd 
already been manifested by the act of March 3, 1875, where, by thé 
fifth section thereof, it was prescribed : 

"That if, in any suit commenced in a circuit court, or reinoved from a 
state court to a circuit court of ttie United States, it sliall appear to the 
satisfaction of sa id circuit court, at any time after such suit has been brought 
or removed thereto, that such suit does not really and substantially invoive 
a dispute or controversy properly within the jurisdiction of said circuit court, 
or that the parties to said suit hâve improperly or collusively made or jolned, 
either as plalntifCs or défendants, for the purpose of creating a case cog- 
nizable or remoTable under this act, the said circuit court shall prooeed no 
further therein, but shall dismiss the suit or remand it to the court from 
which it was removed, as justice may require." 

Then further, by the clause next following, — ^the paragraph now 
under considération, — provision is made that : 

"At any time before the trial of any suit which is now pending In any 
circuit court or may hereafter be entered therein, and which has been re- 
moved to said court from a state court on the affldavit of any party plain- 
tifl: that he had reason to believe, and did believe, that, from préjudice or 
local influence he was unable to obtain justice in said state court, the cir- 
cuit court shall, on application of the other party, examine into the truth 
of said affldavit and the grounds thereof, and unless it shall appear to the 
satisfaction of said court that said party will not be able to obtain justice 
in such state court, It shall cause the same to be remanded thereto." 

Thèse three provisions are cogent évidence of the purpose of the 
législative department to exact careful scrutiny on the part of the 
circuit courts of the grounds upon which litigants seek the déter- 
mination of their controversies in those courts. It is not material 
now to inquire into the distinction which may exist in some of thèse 
provisions between those things which are of the essence of juris- 
diction and those which relate to the method of procédure, for in 
the case with which we hâve to deal the question was seasonably 
presented, and we are required to consider the correctness of the 
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tHçthpd pursued. The method, of procédure to obtaîn the removal 
of the suit on the ground of préjudice or local influence is not pre- 
scrïbed. We agrée with Judge Jackson's proposition in the Whelan 
Cj?isç,,|hat"in conferring the right congress certainly intended that 
spi^e, prbcess for its exercise should be within the reach of the party 
sof éritjtlèd." We think, alsô; that it was likewise intended thât 
wljiatever process should be adopted it should aflford opportunity to 
the çther party to be heard, and, above ail, that the sources of évi- 
dence whicii would ènable the court to déterminé the question com- 
mîtted to it should not be foreclosed by the act of the party resort- 
itlg to such process. The learnéd judge went on to say, "We think 
the method of procédure for effectuàting the right so conferred by 
said clause may be found in the two paragraphs of section 639, Rev. 
St., whîçh succeed the third subdivision of said section," which he 
hèld -yvçte liot in conflict with the âct of 1887, and therefore not re- 
pealpd by it, and furnished, as he thought, "the proper and appro- 
priate,'. réniedy to be employed by the party seekîng a removal, and 
in making it 'appear to said circuit court that from préjudice or local 
influence' he will not b,e able to obtain justice in the state courts." 
It has since been held, however, by the suprême court in Fisk v. 
Henarie, 142 U. S. 459, 12 Sup. Ct. 207, 35 L. Ed. 1080, that subdi- 
vision :3of section 639 was repealed by the act of 1887; and, con- 
sidéring the différence between a removal simply upon the fîling of 
a pétition averring the belief of the petitioner and a removal allowed 
upôri |thë finding of the fact by the court, it seeitns manifest that the 
procédure in the former case would be altogether inadéquate in the 
latter, for it would involve an abandonment of the duty of the court. 
It was further suggested in the Whelan Case that it was quite 
unusual to require a trial of mère modal requirements in the exercise 
of jurisdiction. But, as we hâve already indicated, we think that 
bere was something more than a formai requirement. That cannot 
be regarded as modal merëly which involves the necessity of judi- 
çial inquiry. Moreover, in the immédiate context with the provision 
for removal on account of préjudice or local influence, in section 
2 pf the act of 1887 is a provision in regard to pending cases which 
would not be satisfied by anything short of an investigation, and 
it is difficult to find any good reason for instituting a différent rule 
in the one caSe from that applicable in the other. We hâve no doubt 
the purpose was to extend the provision for future removals, which 
congress was enacting, to pendin^f cases. Again, it is said that there 
is no express requirement in this clause of the statute that notice 
shall be given to the other party by the party seeking the removal. 
So neither does that clause which applies to pending causes. But 
we think no one would doubt that in the latter case notice to the 
adverse party is implied, and, as the reasons are the same, it would 
seem that itis likewise implied in the former case that notice should 
be given of the application, or that its équivalent be given by afford- 
ing to the adverse party an opportunity to contest the ex parte 
showing, if the court has already tho\ight proper to allow the order 
of removal upon such showing. The substantial object would be 
attained in either case. We do not décide whether it is legally com- 
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pètent for the court to act upon a sworn statèment, positively made, 
that such a state of things as the statute contemplâtes exists ; but 
certainly a more particular statèment of facts tending to support 
the averment would be more satisfactory. We agrée with Judge 
Jackson's opinion expressed in the later case of Adelbert Collège 
of Western Reserve Unîversity v. Toledo, W. & W. R. Co. (C. C.) 
47 Fed. 836, that "it would, perhaps, be the better practice to give 
the opposite party notice of the application to remove before action 
thereon by the court." But to what end if he is not to be heard? 
This wouîd seem to be the more orderly course. Otherwise the 
order, though made ex parte, will stand unless challeriged. 

Another objection made in the Whelan Case to the proposed con- 
struction of the statute is that "it would involve on the part of the 
court the exercise of the most unseemly and indélicate functions 
and duties, which could not fail to excite jealousies and create hos- 
tilities against the fédéral judiciary, and disturb that comity and 
respectful considération which should ever exist bétween the courts 
of the United States." But that objection, if valid, goes to the whole 
scheme of permitting the removal of cases upon this ground under 
the act of 1887. Unless the exercise of the duty devolved upon the 
court is perfunctory merely, it necessarily involves the agitation of 
the question of the existence of facts which will prevent a fair and 
impartial trial in the state courts. However délicate this duty may 
be, it is one that may not be avoided, but must be discharged to the 
full measure of the obligation imposed. Thus it has been held that 
the "préjudice or local influence" meant by this act might be that 
which would be likely to afïect the judges of the state courts, and 
such a question was presented in City of Détroit v. Détroit City Ry. 
Co. (C. C.) 54 Fed. I. Another instance in which the duty of inquiry 
is cast upon the court, and that without any spécification of the 
mode to be adopted, is contained in the proviso to the section under 
considération, wherein it is declared "that if it further appear that 
said suit can be fully and justly determined as to the other défend- 
ants in the state court without being afïected by such préjudice or 
local influence, and that no party to the suit will be prejudiced by 
a séparation of the parties, said circuit court may direct the suit to 
be remanded, so far as relates to such other défendants, to the state 
court, to be proceeded with therein." Hère, again, the question 
whether the other défendants can obtain a just détermination in the 
state court without being afïected by préjudice or local influence 
is presented, and the court must hear the parties concerned upon évi- 
dence in some form calculated to enable the court to décide the 
matter. This must take place after the case has been removed, for 
there could not be a "remand" of a case until it is removed ; and it 
seems incredible that the court should be required to make its dé- 
termination upon the original showing, which relates méreîy to a 
préjudice or local influence unfavorable to the removing party. It 
is said that such a course involves the trial of innumerable issues, 
— a proposition which seems overdrawn; but the questions which 
the statute, in plain language, suggests must be decided by judicial 
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methods, and çannot be put hy, beçause they iippedé the investiga- 

' tion of thc merits. 

The only case in which the suprême court has considered this 
subject is In jpe Peniisylyania Cq., 137 U. S. 4^1, 11 Sup. Ct. 141, 

, 34 L. Ed. 738, which wâs a prôceeding in mandamus to comi 1 the 
circuit court to take jurisdiction of a cause which had been remanded 
tp the State court by the circuit court, into which it had been re- 
moved, on the ground of préjudice and local influence, by an order 
of the State court. On the fîling of the transcript the removing 
party filed in the circuit court another pétition for removal, and 
an affidavit renewing thé allégation of préjudice and local influence, 
anc} stating certain Tacts in proof thereof. On motion of the other 

„party the cause was remanded to the state court. The new showing 
made in the circuit court seems to hâve been treated for the pur- 
poses of décision in the suprême court as the équivalent of an orig- 

:inal application for an order of removal. The suprême court held 
that it had no authority to award the mandamus, but further took 
.occasion tosày, in regard to the question, "hqw must it be made 
to appear that from préjudice or local influence the défendant will 
not be able to obtain justice in the state court?" that "the court 
mustbe legally (not merely morally) satisfied of the truth of the 

i allégation that from préjudice or local influence the défendant will 
not be able to obtain justice in the state court. Légal satisfaction 

, requires some proof suitable to the nature of the case." The opin- 
ion then goes on to instance what might be required as sufïicient 

• prôof, and concludes the topic as foUows: "If the pétition for re- 
moval States the facts upon which the allégation is founded, and 
that pétition js verified by a person or persons in whom the court 

.,has conficjençe, this may be regarded as prima facie sufifîcient to 

.;?fttisfy the conscience pf the court. If more should be required by 

~tjt^e court, inore should be ofïered." We. are not quite clear as to 

;the signifiçance of thé words "prima facie" intehded by the learned 

.justice.- tj^ually they point to a possible réfutation, and probably 
that :was the sensé intended, for he is speaking 6i an ex parte show- 
ing. At ail events, there, is riothing jn the opinion which gives 

, Gountenarice to . the idea that the court may shut out proof that 
the, showing on which it has acted is false, if seasonably tendered. 

- ,; So far as we know, the case of Schwenk v. Strang, 59 Fed. 209, 
19 U. S. 4pP' 300» S Ç- Ç- ^- 92, in the Eighth circuit, is the only 

;,one in which the subject has been considered in the circuit courts 
of ,appeals. , In J;hat case it was held that an ex parte affidavit merely 

^lleging the existence of préjudice and local influence, without stat- 

-,îng any facts tending to show it, \yas not sufficient to justify a re- 

iinçyyal ; and i^ was further held that the party to be affected by 
the remoyajl çhould hâve reasonable notice of the application, and 

jPi^ortunity to contçst it. In its opinion the court said: 

"Thé Statnté contemplâtes a Jtidielal Inquiry Into the alleged fact The 
. court must taK© the riasponslblUty of determlning and adjudging judlclally 
ithat prejudieejexlstS befpte ît can order the removal. Its judgment on this 
' question çttustj l?e çg^Ched Ify the customary and approved judicial methods." 
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There are many reported décisions of the circuit courts upon 
différent aspects of the main question, and they are conflicting. 
Apparently, the majority of them hold to the view which, in our 
opinion, is the right one. They are too numerous to be separately 
canvassed, but there are two of them, which, from their prominence 
and influence upon the later décisions, should be referred to. 

In Malone v. Railroad Cô. (C. C.) 35 Fed. 625, Mr. Justice Harlan, 
sitting at the circuit, upon an appUcation for an order of removal 
based upon a pétition and affidavit merely alleging that the défend- 
ant could not obtain justice in the state courts on account of the 
préjudice and infiuence which existed in the locality, and where 
notice of the appUcation had not been given, held that the show- 
ing was insufificient, and, further, that notice should be given of the 
appHcation. Referring to the language of the act of 1887, he said : 

"It seems to me tUat thèse words import a duty upon the part of the 
circuit court to investlgate or examine the facts upon which an alieged 
inability to obtain justice In the state court must rest;" and àgaln, "I am 
of opinion that congress did not intend to invest the circuit courts of the 
United States with authority to take cognizance of a case pending in the 
state court upon the ground of préjudice or local Influence agalnst the de- 
fendant, a citizen of another state, unless the circuit court in some proper 
way found as a fact that such préjudice or local influence existed." 

In Short v. Raiiway Co. (C. C.) 34 Fed. 225, Mr. Justice Brewer, 
then circuit judge, upon a motion to remand a case removed upon 
an affidavit similar to that tendered in the Malone Case, above cited, 
held that, before a removal can be had, under the act of 1887, on 
the ground of préjudice or local influence, there must be shown 
to the circuit court of the United States the existence of such préju- 
dice or local influence; and that, if a case has been removed upon 
a prima facie showing, "the party opposing it may come in and 
traverse that allégation of préjudice the same as any other aver- 
ment of fact ; and this need not be done by plea of abatement. No 
particular form of procédure is prescribed." The motion to remand 
was sustained. 

_ In substantial accord with those décisions and with our ôwn 
views the law and practice is summed up in Black's Dillon Re- 
movals, §§ 135, 137. 

The order of removal having been made in this case without 
notice of the application, we think the circuit court should hâve 
permitted the plaintiff to contest the allégations of the pétition on 
which the order for removal was made, and should thereupon hâve 
investigated the truth thereof upon such form of évidence, whether 
by afïidavits, dépositions, or oral évidence, as it should deem proper. 

The judgment is therefore reversed, with directions to the court 
below that upon vacating the judgment it entertain the application 
of the plaintiff for leave to contest the allégations of the pétition 
on v/hich the removal was made, and thereupon proceed in accord- 
ance with law and with the opinion of this court. 
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BEUNSWÎdK TERMINAL 00. et al. v. NATIONAL BANK OF BAI/TI- 
MORE. 

(Circuit Court, D. Maryland. December 18, .1901.) 

L Corporations— LiABiLiTY of Stockholdebs— Gbobgia Statotb. 

The charter of a state bank in Georgla provlded that, in addition to 
the llablllty of the bank, the stockholders should be Indlvidually liable 
as suretles to Its credltors "to the extent of the amount of their stock 
therein, at the par value thereof, respectively, at the time the debt was 
ereated." A statute of the state (Code 1882, § 1496) provlded that "when 
a stockholder in any bank or other corporation is indlvidually liable un- 
der its charter and shall transfer hls stock he shall be exempt from 
such llablllty unless he recelves a written notice from a credltor withln 
six monthS after such transfer of hls intenticn to hold him liable, pro- 
vlded he shall give notice once a month, for six months, of such transfer 
immedlately thereafter," etc. Meld, that one who for a short time held 
stock of such bank as collatéral securlty, duriug which time it stood in 
hls name, and was then transferred back to the owner, was not liable 
for debts of the bank subsequently contracted, wlthout any référence to 
hls holding of the stock, although no notice of the retransf er of the 
stock was publlshed, but that the statute was intended ouly to enable 
stockholders who had become liable for existing debts to terminate such 
llablllty by givlng the prescrlbed notice, and dld not apply to a case 
where the stockholder was never in faet liable under the terms of the 
charter, beeause he dld not hold the stock "at the time the debt was 
creRted." 

a FEDERAL CoDRUB— Construction of State Statutbb— Followino Statb 
Décisions. 

A fèdei\^l court Is not bound to follow the décision of the suprême 
court of a state construlng a state statute relating to the llablllty of 
stockholders, where the transaction before it, upon which liabillty is 
asserted, occurred prier to such construction, and especlally where the 
corrèçtness of the décision was subsequently doubted by the court which 
made'lt, and foUowed by a divided court only on the prlnclple of stara 
decisls.i' 

In ËquÀty. On final hearing. 

Williams, "Thomas & Williams, for complainants. 
Allen McLane, for défendant. 

MORRIS, District Judge, This is,a bill filed January 14, 1898, 
by the Brunswick Terminal Company and others, creditors of the 
Brunswick State Bank> a corporation chartered. by the state of 
Georgia, which failed and was declared insolvent in May, 1893. The 
object of the bill is to enforce in behalf of the creditors of said 
Brunswick /State Bank against the National Bank of Baltimore, an 
aileged stockhplder, a statutory liability equal to the par value of the 
stock in the Brunswick State Bank at one time standing in the name 
of said National Bank of Baltimore. This case was heard before on 
a demurrer to the defendant's answer setting up the plea of limita- 
tions under the Maryland statute. This court overruled the de- 
murrer, and on the plaintiffs' appeal to the circuit court of appeals 
for the Fourth circuit that décision was reversed, and it was held that 

1 State laws as rules of décision In fédéral courts, see notes to Griffln v. 
Wheel Co., 9 O. 0. A. 548; WUson v. Perrin. 11 O. C. A. 71; Hill v. Hite, 
29 C. O. A. 553. 
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the Georgia statute by which suits to enforce rights accruing under 
acts of incorporation njay be brought within 20 years was applicable, 
and that the Maryland statute was not to be applied. Brunswick 
Terminal Co. v. National Bank of Baltimore, 40 C. C. A. 22, 99 Fed. 
635, 48 L. R. A. 625. The case now cornes on to be heard upon the 
merits. The agreed statement of facts contains the following: 

"That In the month of August, 18O0, the défendant discounted for one 
Lloyd a promissory note drawn by him and F. E. Cunningham for the sum 
of $10,000, indorsed by the copartnership flrm of Lloyd & Adams, and re- 
ceived, together wlth the note, as the collatéral security for Us payment, 
110 shares of the capital stock of said Brunswick State Bank, of the par 
value of §100 per share; that in order to protect itself as pledgee the de- 
fendant caused thls stock to be transferred Into its own name ou the books 
of the Brunswick State Bank on or about the 25th day of August, 1890; that 
the said note was paid to the défendant at the tlme of Its maturlty, and the 
défendant, being under obligation to return the stock, the pledge being at 
end, and the pledgor entitled to its return, retransferred the stock on the 
books of said Brunswick State Bank by direction of the pledgor, and said 
transfer was fully completed on the books of the said bank on or before 
the 20th day of October, 1890, but no notice by publication of the faet of 
said retransfer was given by the défendant; that the défendant never had 
or claimed any interest in said stock save under the pledge aforesald, but 
never notified the Brunswick State Bank, its stockholders or credltors, that 
it held said stock otherwlse than as the absolute owner thereof; that the 
Indebtedness of said Brunswick Bank to ail of the plaintiffs in this cause 
accrued after the said 20th day of October, 1890, from transactions wlth 
said bank commenced after that date, and the plaintiffs had no knowledge 
In fact that the name of the défendant had appeared upon the books of said 
Brunswick State Bank as a stockholder." 

The liability of stockholders of the Brunswick State Bank to the 
creditors thereof is created by section 9 of its charter, found in the 
Laws of Georgia of 1889 (page 522), which is as follows : 

"Sec. S. Be it and it is hereby enacted that said corporation shall be re- 
sponsible to its credltors to the extent of Its property and assets; and the 
stockholders in addition thereto, shall be indlvidually liable, equally and 
ratably, and not one for another, as suretles to the creditors of such cor- 
poration for ail contracts and debts of said corporation, to the extent of 
the amount of their stock therein, at the par value thereof, respcctlvely, at 
the time the debt was created, in addition to the amount invested in such 
shares." 

By this provision the stockholder is made liable only to the extent 
of his stock at the time the debt was created. It is admitted that the 
défendant acquired the stock as pledgee on August 25, 1890, and re- 
transferred it on October 20, 1890, and it is admitted that ail the 
transactions with the Brunswick State Bank from which the debts 
of the plaintifïs arose commenced after the date when the défendant 
had retransferred the stock on the books of the bank. If we look 
solely to the wording of section 9, it would seem plain, and not to be 
disputed, that at the time the debts were created the défendant had no 
stock in the Brunswick State Bank, and it was under no Hability 
whatever. But the plaintifïs invoke section 1496 of the Georgia 
Code of 1882, which is as follows: 

"When a stockholder in any bank or any other corporation is indlvidually 
liable under the charter and shall transfer his stock he shall be exempt 
from such Hability unless he receives a written notice from a ereditor within 
six months after such transfer of his intention to hold him liable, provided 
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he shall gtve notice once a month, for six months, of sùcb transfer Imme- 
diately thereafter In two newspapers In and nearest the place where such 
Institution shall keep Its principal office." 

As by the charter of the Brunswick State Bank a stockholder was 
only liable as surety to creditors to the extent of his stock in the bank 
at the time the debt was created, and as the défendant at the time 
the debts of the plaintifïs were created had no stock in the bank, 
and was therefore under no liability, it does not appear that section 
1496 of the Georgia Code could h^vg any application to this défend- 
ant. This section is applicable to a stockholder who, being indi- 
vidually liable to a creditor or creditors, shall then transfer his stock. 
The stockholders in the Brunswick State Bank were only liable for 
debts created while they held their stock, and, as applied to them, this 
section means that a stockholder who has become individually liable 
to a creditor by holding stock at the time the creditor's debts were 
created shall be exempt from such liability, provided he publishes a 
notice that he has transferred his stock, unless within six months 
after the transfer the creditor gives him notice that he intends to 
hold him liable. This would seem to be the plain meaning and inten- 
tion of the statute. 

As section 1496 enables a stockholder who, by the charter, is 
already under liability to a creditor, to escape that liability by trans- 
ferring his stock, unless the creditor gives him notice within six 
months after the transfer, it is sensible and understandable why no- 
tice of the transfer should be given ; but, as to persons who as yet 
had no dealings with the bank out of which debts could be created, to 
require notice to them would not be sensible, and would be a mère 
arbitrary penalty, withdut reason,— a thing which is not to be im- 
puted to the législature if the section is capable of a more reasonable 
interprétation. If no notice of transfer by advertisement is given 
by the stockholder, then no notice within six months need be given 
by the creditor, and both stand upon the rights given by the charter, 
unafïected by section 1496 of the Code. 

Against this construction the complainants urge a ruling by the 
suprême court of Georgia in the case of Brobston v. Downing (1894) 
95 Ga. 505, 22 S. E. 277I This was a proceeding similar to the prés- 
ent one, to hold stockholders of the insolvent Brunswick State Bank, 
résident in Georgia, liable to creditors. The suprême court of 
Georgia ûleà nO opinion, but by a headnote mémorandum ruled (one 
of the three judges doubting) that the liability of a stockholder con- 
tinued for any debt contracted by the corporation at any time, both 
befofe as weil as after he had transferred his stock, unless he had 
given the notice of the transfer conformably to section 1496 of the 
Code. This ruling was made four years after the défendant in 
this case had retransferred the stock held by it in pledge from Au- 
gust 25 to October 20, 1890. The same questions, growing out of 
the hability of the stockholders of the Brunswick State Bank, came 
before the stlpreme court of Georgia again in Bank v. Brobston (1895) 
99 Ga. 801, 2^ S. E. 790. In that case two of the judges considered 
themselves bound by the previous ruling in 95 Ga. and 22 S. E., and 
the third judge recorded his dissent. The court recites that section 
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1496 ofithe Code had been repealed, and that the législature had in 
1894 substituted a provision that the individual liability bf a stock- 
holder should cease upon transfer of his stock, unless the corporation 
should fail within six months after the transfer, and that in view of 
this change in the law différences of opinion between the judges were 
not important, except as afïecting the particular litigation before it. 
The court says (page 804, 99 Ga., page 791, 27 S. E.) : 

"If another case should arise the décision of whlch would dépend upon 
the question as to whieh we disagree, the whole matter would still be open 
to review by a bench of six justices. Aceordingly, we hâve agreed among 
curselves to let the présent décision stand upon the headnotes as announced, 
with the foregoing explanatlon of our reasons for not entering upon a dis- 
cussion as to what should be the proper construction of the bank charter 
now under considération." 

The présent défendant was not a party to either of the above-men- 
tioned cases; never was within the jurisdiction of the courts of 
Georgia ; never was a real, but only a nominal, shareholder for three 
months in 1890 ; and, in view of this explaUation by the suprême 
court of Georgia, it would seem that the question of the hability of 
the défendant in the case now being considered may be fairly treated 
as still open for independent considération and examination. 
Banking Co. v. Wright, 164 U. S. 327-332, 17 Sup. Ct. 80, 41 L,. Ed. 
454. Section 9 ôf the charter of the Brunswick State Bank, creating 
the individual liability of stockholders, is in substantially the same 
words as are used in many statutes in many différent states, and its 
meaning may be said to be fixed by common consensus ; and al- 
though the highest court of a state may give it a différent and pe- 
culiar construction, which will be binding upon those whose Hability 
is afterwards incurred, it would seem but just, as to those who hâve 
made a bona fide transfer of their stock before a différent interpré- 
tation was announced, that their liability should be governed by the 
generally accepted meaning. 

Carroll Co. v. Smith, m U. S. 556, 4 Sup. Ct. 539, 28 L. Ed. 517, 
was a case with regard to the validity of certain county bonds, which 
the constitution and laws of Mississippi provided should not be 
valid unless two-thirds of the qualified voters of the county at an 
élection should assent thereto. The suprême court of Mississippi 
construed the words of the constitution and the laws requiring the 
assent of two-thirds of the qualified voters to mean two-thirds of the 
whole number qualified to vote, and not merely two-thirds of such 
number as should actually vote at the élection, and the suprême 
court of Mississippi for that reason declared the bonds invalid. The 
suprême court of the United States, finding that the bona fidé holder 
of the same issue of bonds in the case brought before it was nbt a 
party to the case in the state court, and that the rule of construction 
announced in that case had not been previously established so as to 
hâve become recognized as the settled law of the state, did not feel 
constrained to adopt the conclusions of the suprême court of Missis- 
sippi, for the reason that the generally accepted meaning of similarly 
worded provisions had been that what was meant waS two-thirds of 
the persons who actually cast their votes. Folsom v. Township 
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Ninety-Sîx, 159 XJ. S. 625^2/, 16 Sûp. Ct. 174, 40 ij. Ed. 278; Fine 
Grove 'ï'p. y. Talcôtt, 19 Wall. 666, 22 L. Ed. 22;?; Burgèss v. Selig- 
man, 107 Û. S. ;20-33, 2 Sup. Çt. 10, 27 L. Ed. 359; Town of Pana 
V. Bowler, 10;^ U. S. 529-540, 2^ Sup. Ct. 704, 27 L. Ed. 424; Thomp- 
son V. Pêrrine, 103 U. S. 817, 26 L. Ed. 612 ; Butz v. City of Musca- 
tiné, 8 Wall. 583, 19 L. Ed. 49b; Pease v. Peck, 18 How. 598, 15 h- 
Ed. 518. 

The case now in hand I take to be one in which for similar reasons 
I am npt bound to follow the Georgia décision. It surely was not to 
be supposed by any one who examinée the charter of the Brunswick 
State Bank and section 1496 of the Code of Georgia that it was 
intended to inflict a mère penalty upon those who might from time to 
time hold its stock by arbitrarily making them liable for ail transac- 
tions during 20 years after they had ceased to be stockholders. 

As is said in Williams v. Hanna, 40 Ind. 544, quoted in Thomp. 
Liab. Stockh. § 95 : 

"The credltor, if he looks to the Indlvldual llabllity of stockholders at ail, 
looks to those who are stockholders at the time he lends his crédit and to 
those he should be content to look toi thé collection of his debt." 

See, also, i Cook, Stock. & S. § 259; Matthews v. Albert, 24 Md. 

527-539- 

As the défendant did not appear on the stock registry as one of 
the stockholders of the Brunswick State Bank at the time the com- 
plainants gave it crédit, no crédit could hâve been given on account of 
any supposçd liability of the défendant as a stockholder. The unex- 
pected interprétation of the Georgia statute made in 1894, imposing 
a liability on the défendant growing out of a transfer of stock closed ■ 
in 1890, in favor of creditors whose debts accrued, as stated in the 
bill of complaint, during the years 1892 and 1893, has ail the éléments 
of injustice which attach to ex post facto and rétroactive laws. I 
hold that the défendant is not liable, for the reason that the défend- 
ant had no, stock at the time when the debts of the complainants 
were created. 

It is alsq urgèd that, as the défendant is a national bank, it had no 
power under its charter to invest its money in the shares of a corpo- 
ration. Bàiikv. Kennedy, 167 U. S. 362, 17 Sup. Ct. 831, 42 E. Ed. 
198; Bank y. Hawkins, 174 U. S. 362, 19 Sup. Ct. 739, 43 L. Ed. 
1007. And that the creditors of the Brunswick State Bank, from the 
fact of this want of çorporate power, were afïected with notice that 
the shares standing in the name of the National Bank of Baltimore 
were not itsabsolute propçrty, but held as a collatéral security, the 
pledgor being tHè reàl owner, and that, therefore, the défendant is 
not estopped from showing the fàcts which would hâve been discov- 
ered if inqùiry had been màde. Robinson v. Bank, 180 U. S. 29=;- 
309, 21 Sup. Çt. 383, 45 L. Ed. 536; Baker v. Bank (C. C.) 86 Eed. 
1006. I am, hôwever, so well satisfied upon the ground already 
stated that thè défendant is not liable that I do not consider this other 
ground of défense urged by the défendant. 

I will sign à decrçe dismissing the bill of complaint. 
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WING et al. v. CHARLEROI PLATE GLASS 00. et aL 

(Circuit Court, W. D. Pennsylvanla. January 18, 1902.) 

No. a 

L CosPOBATioN— Incumbbred Assets— Tbansfeb to Otheb Company— Pledgk 
OF Stock Rbckived—Directobs— Power. 

Wliere tlie stockholders and directors of a solvent corporation, pur- 
BUant to a scheme of voluntary dissolution, hâve, by resolutions, deter- 
mined tliat tlie corporate assets sliall be transferred, after payment of 
debts, to another company, in considération of stock of the latter, which 
Is to pass to trustées to be distributed proportionately amnng the stock- 
bolders, and the contraet between the companles provides for a transfer 
of the assets of the dissolving company free from incumbrances, the 
directors hâve the authority to pass a resolution empawering tlie trus- 
tées to pledge the stock recelved from the purchasing company to the 
holders of the dissolving company's mortgage bonds. In order to free 
the assets of the latter company. 

2. Samb — Trustées— FuLFiLLMEKT of Pledge— Misappltcation of Funds. 

The action of the trustées in so pledglng the stock of the purchasing 
company, and in afterwards applying the proceeds of sales thereof to 
the satisfaction of the corporate debts so secured, Is not, as agalnst a 
subséquent judgment creditor, a mlsappllcation of funds. 

8. Same— Principle of Pro Rata Distribution— Applicabilitt. 

In view of the initial solvency of the dissolving company, and the 
resolution of Its directors authorizing the pledge of the purchasing com- 
pany's stock to free the corporate assets from the mortgage lien, the 
princlple of pro rata distribution among credltors does not apply, not- 
wlthstanding the other resolutions providing for the payment of debts. 

4. IJAUB — Pledged Stock — Sale — Subséquent Purchasb by Tbustee — 
Bheach of Trust. 

The purchase by one trustée of stock of the purchasing company 
after Its sale by the trustées to a thlrd person, made in good faith at 
the suggestion of such third person, and vyholly disconneeted from the 
exécution of the trust, and not in contemplation vrheu a transfer to the 
thlrd person was made, -will not render the trustée personally llable to 
unsecured corporate credltors, though the shares were assigned dlrectly 
to him wlthout passlng through the thlrd person's hands. 

In Equity. Sur amended bill, answers, and proofs. 

Geo. E. Shaw and Knox & Reed, for complainants. 
Boyd Crumrine, for respondents. 

ACHESON, Circuit Judge. The purpose of the amended bill is 
to charge the défendants George W. Grouse and William D. Har- 
tupee personally with the plaintilïs' judgment against the Charleroi 
Plate Glass Company. The answers are responsive to and in déniai 
of ail the averments of the amended bill upon which the plaintiffs' 
case rests. The only witnesses examined by the plaintifïs were the 
two named défendants, and their testimony sustains the answers. 
The amended bill does not allège that the Charleroi Plate Glass 
Company was insolvent at the time it sold its plant and other prop- 
erty to the Pittsburgh Plate Glass Company, or at the time when 
thèse défendants entered upon the service of receiving and apply- 
ing the stock and bonds derived from the sale. The évidence does 
not show such insolvency. To the contrary, it satisfactorily appears 
112 P.— 52 
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that the Company was then entirely solvent. The sale was voluntary, 
and madefbççause deemed by the vendor company adyantageous to 
it. It was, the confident and reasonable belief of ail its directors 
and stocléholîders that after "pajTnent of ail its debts thére would 
remain a large surplus of the considération realized from the sale 
for distrijjiition among the stockholders. In that expectation thèse 
défendants uridertook the discharge of the duties of their appoint- 
ment. 

Their appointment was in this wise : At a meeting of the board 
of direçtor^ of the Charleroi Plate Glass Company held March 26, 
1895, the foUowing resolution was adopted : 

"Resolved, that the directors of thls Company recommend to Its stock- 
holders at their meeting to be held thls day that a résolution be passed 
appolntlng George W. Grouse and William D. Hartupee as trustées to re- 
celve the shares of stock in the Cîharlerol Plate Glass Company held by each 
stockholder, and make the proper exchange for the same in the shares of 
the Plttsburgh Plate Glass Company." 

Accordingly, at a meeting of the stockholders of the Charleroi 
Plate Glass Company held the same day, the following resolution 
was adopted: 

"Resolved, that the recommendation of the board of directors, suggesting 
that George W. Crouse and William D. Hartupee be appolnted trustées for 
the transfer of stock, be approved by the stockholders, and that the stock- 
holders of the Company be Instructed to place their holding of stock in the 
bands of sald trustées, to be exchangëd for their proportion of the shares 
of the capital stock of the Pittsburgh Plate Glass Company after the debts 
of the said Charleroi Plate Glass Company are paid, and that said trustées 
shall give each shareholder their trustées' receipt for ail stock delivered to 
them of holdings in the Charleroi Plate Glass Company, and that each share- 
holder give proper receipt to sald trustées for stock delivered to them of the 
Pittsburgh Plate Glass Company." 

At this same meeting of the stockholders the following resolution 
also was adopted: 

"Resolved, that in view of the sale of the property and business ofthis 
Company to the Pittsburgh Plate Glass Company, with the exception of its 
cash, book accounts, and blUs receivable, that the président be, and he Is 
hereby, authorized and empowered vrith fuU authorlty to close up the affairs 
of the Company, and make proper distribution of the remainlng assets by 
dlvidends to the stockholders of the company, and that he be authorized 
to employ such assistance as he may deem necessary in performlng thèse 
duties," 

George W. Crouse was the président of the Charleroi Plate Glass 
Company, and William D. Hartupee was the secretary of the Com- 
pany. 

At a meeting of the board of directors of the Charleroi Plate 
Glass Company held on Jime 6, 1895, the following resolution was 
adopted : 

"Resolved, whereas, the stockholders and the directors of this company 
did/heretofore appoint George W. Crouse and W. D. Hartupee trustées to 
Bct with référence to the ezchange of the stock of thls company for the 
stock of the Pittsburgh Plate Glass Company, dellverable to this company 
inpayment of its property; and whereas, certlflcates representing the stock 
of the Pittsburgh Plate Glass Company hâve been Issued ànd delivered in 
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part, and the restdue thereof Is ready for Issue and dellvery upon perform- 
ance of this Company of certain requirements respecting title or Incum- 
brances: Therefore resolved, that the officers of this company be, and they 
are hereby, authorized, empowered, and directed to transfer upon the bocks 
of the Plttsburgh Plate Glass Company to George W. Grouse and W. D. 
Hartupee, trustées for the Charleroi Plate Glass Company, ail the stock of 
the PlttslDurgh Plate Glass Company due or coming to thls company as 
aforesaid, with full authority to said trustées to assign and transfer the 
said stock to the varions persons entitled thereto through or under this 
company, when and as said trustées shall see fit so to do; and said trustées, 
pending the liquidation of the company's affairs, are authorized to pledge 
said stock standing In thelr name to secure any indebtedness that exists or 
that may be hereafter created." 

Croiise and Hartupee acted under the above-quoted several reso- 
lutions adopted by the board of directors and the meeting of stock- 
holders of the Charleroi Plate Glass Company. 

By the terms of the agreement of sale between the two plate 
glass companies, the amount of stock and bonds of the Pittsburgh 
Plate Glass Company deliverable to the Charleroi Plate Glass Com- 
pany was as follows, namely : Of stock, $580,000 (par value) ; of 
bonds, $441,000. The whole thereof came into the hands of the 
two named défendants, and the stock and bonds were sold by them 
from time to time as they could fînd purchasers. As sales of stock 
and bonds were made, they were reported to the treasurer of the 
Charleroi Plate Glass Company, and the proceeds fully and satis- 
factorily accounted for to and with the company, through its treas- 
urer. Thèse sales resulted in a large loss upon the face value of 
the securities by reason of dépréciation in their market value. The 
stock realized $324,675 ; the bonds realized $432,180. The entire 
proceeds were applied by the défendants Crouse and Hartupee to 
the debts of the Charleroi Plate Glass Company. Nothing was dis- 
tributed to or among any of the stockholders. 

I am fully satisfied from the évidence that the défendants Crouse 
and Hartupee sold and disposed of ail the stock and bonds intrusted 
to them at fair and proper sales and for the very best obtainable 
priées. The charges to the contrary made in the amended bill of 
complaint are not sustained by the proofs. Crouse was the ac- 
commodation indorser of ail the outstanding notes of the company 
about to be mentioned, and obviously it was his interest in his 
own relief to realize the utmost from the assets of the company. 
That he was dihgent and faithful in ail this business is abundantly 
shown. 

Was there any misapplication of the fund? The agreement of 
sale bound the Charleroi Plate Glass Company to convey its property 
to the Pittsburgh Plate Glass Company by good and sufHcient deeds, 
free and discharged of ail liens and incumbrances. Now, at the 
date of the agreement of sale, the real estate of the Charleroi Plate 
Glass Company was incumbered by a mortgage of the company given 
to secure corporate bonds to the amount of $500,000, which were 
ail then outstanding. Of thèse mortgage bonds, $31,000 had been 
used previously to pay a debt owing by the mortgagor company to 
the Charleroi Coal Company, and ail the rest of the bonds were held 
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by various banks as collatéral security for the payment of corporaïe 
notes which the Charleroi Plate Glass Company had issued. Thèse 
notes amounted to over $700,000, and for the payment of ail of them 
the mortgage bonds had been pledged to the holders of thèse notes. 
In order to carry out its agreement of sale and to obtain the con- 
sidération, it was necessary for the Charleroi Plate Glass Company 
to lift ail thèse mortgage bonds, and hâve its mortgage satisfied. To 
accomplish this, the board of directors of the Charleroi Plate Glass 
Company passed the above-quoted resolution of June 6, 1895, and, 
acting under the authority thereby conferred, Crouse and Hartupee 
pledged the stock of the Pittsburgh Plate Glass Company issued to 
the Charleroi Plate Glass Company to the banks to secure the cor- 
porate notes held by them, and thus, by arrangement with the banks, 
they were able to lift the pledged mortgage bonds. 

It is clear to me that the board of directors had lavvful power to 
pass the resolution of June 6, 1895, and that Crouse and Hartupee 
were justifîed in acting under it in the manner in which they did. 
The Company was then solvent, and it had not lost the right to con- 
trol its affairs and dispose of its assets. The authority conferred by 
the resoution of June 6, 1895, upon Crouse and Hartupee, as the rep- 
résentatives of the Company, was necessary in order to fulfill the 
company's obligation to its vendee, close the sale of its property, and 
obtain the proceeds of sale. Without the grant and exercise of that 
authority, thèse things could not hâve been accomplished. 

Ail the proceeds which Crouse and Hartupee reahzed from the 
bonds and stock placed in their hands for disposai they applied from 
time to time as received to the payment of the corporate notes held 
by the banks, and for which the banks also held the pledged coUater- 
als. Of that application the plaintififs hâve no right to complain. 
Those notes were secured debts, first by the pledge of the mortgage 
bonds, and then by the authorized pledge of the stock, and they were 
entitled to préférence. Thèse payments had to be made to free the 
collaterals, and enable the représentatives of the company to realize 
the full prpceeds of the sale of its property. What was donc was 
entirely satisfactory to, and is not questioned by, the Charleroi 
Plate Glass Company. For the entire proceeds received by them, 
and the application thereof, Crouse and Hartupee accounted to the 
company. The complainants in and by their bill insist that by virtue 
of the resolutions of the board of directors and the stockholders it 
became the duty of Crouse and Hartupee to pay ail the creditors 
without distinction or préférence. But, as the company itself was 
not so bound, I am not able to see that the resolutions relied on im- 
posed any such duty upon Crouse and Hartupee. The rule of equal 
or of pro rata distribution, however, is altogether inapplicable hère, 
because of the mortgage lien, and the resolution of the board of 
directors authorizing the pledge of the stock in order to remove 
that incumbrance, and thus secure to the company the fruits of its 
sale. 

The fund which came to the hands of Crouse and Hartupee proved 
to be insufïicient to pay in full the corporate notes held by the banks 
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and the accrued interest. There remained a balance of $12,000, which 
Creuse, as accommodation indorser, had to pay out of his own 
pocket. This debt to Grouse is unpaid. There are also other un- 
secured debts of the company unpaid. The unpaid debts (exclusive 
of the plaintiff's judgment) amount to about $37,000. 

I cannot accept the view urged by the plaintifïs that the défendant 
Hartupee is liable to account in respect to the stock of the Pittsburgh 
Plate Glass Company he bought from John Pitcairn under the cir- 
cumstances about to be stated. In the fall of 1897 the market value 
of the stock of that company had fallen to 50 cents on the dollar. 
There was then in the hands of Crouse unsold $200,000 (face value) 
of that stock belonging to the Charleroi Plate Glass Company. 
Pitcairn ofifered for this whole block 55 cents, which was five points 
above the market price. Crouse accepted the oflfer as the best he 
could do. The évidence is convincing that in this Crouse acted with 
good business judgment and in perfect good faith. In the circum- 
stances then existing, he was fully justified in making this sale. The 
sale to Pitcairn was made in the fall of 1897, but the deliveries of the 
certificates extended over a considérable period, and were made 
from time to time as Crouse was able to pay the company's notes and 
free the pledged stock. Pitcairn bought altogether for himself. 
vSubsequently he suggested to Hartupee, who had become the chief 
engineer of the Pittsburgh Plate Glass Company, that it would be 
well for him to hâve a money interest in the company, and he ofifered 
to sell Hartupee $50,000 (face value) of his said stock at the same 
price (55 cents) he (Pitcairn) had paid. Hartupee accepted this ofifer, 
and afterwards got that amount of the stock. This transaction was 
honest throughout. It was not contemplated when Pitcairn made 
his purchase. It originated wholly with Pitcairn after his purchase. 
The two transactions were entirely independent of each other. 
Hartupee, as well as Pitcairn, acted in perfect good faith. No harm 
was done thereby to the Charleroi Plate Glass Company or its credit- 
ors. It is, I think, unimportant that this stock was not first formally 
transferred to Pitcairn, and then by him to Hartupee, but that the 
latter upon orders got old pledged certificates as they were lifted 
from the banks. The real transaction was a bona fide sale by Crouse 
to Pitcairn, and a subséquent and independent bona fide sale by 
Pitcairn to Hartupee. I am of the opinion that upon the proofs the 
transaction is unimpeachable by the plaintifïs. 

The évidence not only shows a full and satisfactory accounting 
by Crouse and Hartupee to and with the Charleroi Plate Glass Com- 
pany, but the uncontradicted exhibits attached to the answers to the 
amended bill disclose in détail the several sales of stock and bonds 
made by Crouse and Hartupee, together with their receipts and dis- 
bursements. It further appears that ail the other assets of that com- 
pany hâve been applied by it to the payment of its debts. No reason, 
therefore, exists for our further holding the bill. 

Let a decree be drawn in accordance with the foregoing opinion, 
dismissing the bill and the amended bill, with costs. 
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NEW YORK PHONOGEAPH CO. v. NATIONAL PHONOGRAPH 00. 
(Circuit Court, S. D. New York. January 2, 1902.) 

BQUITT— BiLI- OP COMPLAINT— LiCENSEE— ViOI-ATION OF RiGHTS-^DEMORKï;R. 

Plalntlff's blll alleged that he was exclusive llcensee for tUe use and 
subletting of phonographs and sale of appliances therefor, covered by 
the Edison patents, tbrougbout the state of New York, and that défend- 
ant was uslng and subletting phonographs and selling appliances there- 
for made by others connected wlth the licensors and bound by the 
terms of the license. The bill then set out the manner in whieh those 
supplylng défendant were connected wlth and aetlng under plalntlff's 
licensors, and manner In whlch the license was vlolated. Held, on de- 
murrer, that the blll shows an unjustlfiable invasion by défendant of 
plalntlff's rights. 

In Equity. 

Elisha K. Camp and Louis Hicks, for plaintiff. 
Howard W. Hayes, for défendant. 

WHEELER, District Judge. A summation of the bill and of the 
contracts referred to in it, set forth on oyer, and admitted by the 
deçnurrer, shows that the plaintifï is an exclusive licensee for the 
use and subletting of phonographs and sale of appliances therefor, 
covered by numerous Edison patents, throughout the state of New 
York, to be made and supphed by the licensors, who were the 
owners thereof; and that the défendant is using and subletting 
phonographs and selling appliances therefor made by others con- 
nected with the licensors, and bound by the terms of the licenses, 
named in, but not made parties to, the bill, in violation of the license. 
The contracts of license out of which the exclusive rights arise are 
similar to those in New England Phonograph Co. v. Edison (C. C.) 
Iio Fed. 26; and this case is Hke that, except that there those 
making and furnishing the phonographs and appliances to the Na- 
tional Phonograph Company were also défendants, and that was 
set forth as a cause of demurrer for multifariousness. The différ- 
ence relied upon between that case and this, as hère understood, 
seems to be that there the défendants were acting together under the 
licensors, while hère this défendant is said to be acting independently. 
Gray, circuit judge, there said: 

"The allégations of Identlty of Interest among the codefendants and of 
gênerai eonsplracy are too positive and clear to be Ignored." 

This bill after setting out a scheme to avoid the exclusive rights 
of the plaintifï in the state of New York, allèges that : 

"Thomas A. Edison, the Edison Phonograph Company, the Edison Phono- 
graph Works, and the National Phonograph Company, wlth full knowledge 
by them and by each of tbem of your orator's rights and privilèges afore- 
said, and in pursuance of said scheme, caused phonographs and supplie» 
therefor embodylng said inventions and Improvements, patented and un- 
patented, to be manufactured by the Edison Phonograph Works, and the 
same to be sold by the National Phonograph Company and others wlthln 
the state of New York, and to be sold elsewhere wlthln the TJnlted States, 
wlth full knowledge that the same were purchased to be used wlthln the 
state of New York; and the* said défendants and each of them did selj 
and use and cause to be sold and cause to be used wlthln the state of 
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New York phonographs and supplies therefor, wlth full kno-wledge of tha 
exclusive rights and privilèges aforesaid of your orator wlthln the state 
of New York;" and that "Thomas A. Edison, the Edison Phonograph Com- 
pany, the Edison Phonograph Works, and the National Phonograph Com- 
pany opened and caused to be opened by the National Phonograph Com- 
pany, in the city and eounty of New York, a large store for the sale and use 
within the state of New York of phonographs and supplies therefor, and 
thereupon said National Phonograph Company did sell and use and sell to 
be used within the state of New York phonographs and supplies therefor 
in knowing violation of your orator's exclusive rights and privilèges afore- 
said, and has continued so to do." 

Edison, the Edison Phonograph Company, and the Edison Phon- 
ograph Works are those who were défendants there and are not 
hère, and thèse allégations seem to well charge the same con- 
spiracy hère as there, and that the défendant hère knowingly, in 
pursuance of the scheme, independently sells and uses and sells 
for use phonographs and supplies therefor within the state of New 
York, made and furnished by the others in violation of the exclusive 
licenses from the same original source, belonging to the plaintifï. 
This appears prima fade on this demurrer, by that authority and 
in reason, to be a known and unjustifiable invasion by the défendant 
of the lawful rights of the plaintifï. 

Demurrer overruled, défendant to answer over by February rule 
day. 



CENTRAL STOCK YARDS CO. v. LOUISVILLB & N. R. 00. 
(Circuit Court, W. D. Kentucky. January 23, 1902.) 

1. Intekstatb Commerce— Violations dp Act— Remédies— Exclusive— In- 

junction. 

Interstate Commerce Act, § 3, requires every common carrier, sub- 
ject to the provisions of the act, to afford ail proper and equal facillties 
for the interchange of trafic between their respective Connecting llnes. 
Section 8 makes every such carrier liable, to the person injured by the 
violation of any provision of the act, for the damages sustained thereby. 
Section 9 provides that any person claiming to be so damaged may 
either make complaint to the commission, or may bring suit for the 
recovery of such damages, In a district or circuit court of the United 
States. Section 16 authorlzes a resort to equity to enforce the commls- 
sion's rullngs. Held, that the remédies provlded by sections 8 and 9 of 
the act are exclusive, and hence a blll for Injunctlon to compel obédience 
to section 3 will not lie. 

2, Bame— Preliminart Injcnction— Dodbtpui. Right. 

Where, In an action against a railroad company, whlch has a stock 
yard In a certain city, to compel it to deliver stock shipped over Its road 
to such city to a Connecting carrier to take to another stock yard there- 
In, défendant has answered, and complainant's right to a prellminary 
Injunctlon is not practically free from doubt, it should not be granted. 

W. M, Smith and Dodd & Dodd, for complainant. 
Helm, Bruce & Helm and Gibson, Marshall & Gibson, for de- 
fendant. 

EVANS, District Judge. The complainant, the Central Stock 
Yards Company, has very recently established a large and expénsive 
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plant for t^e condùct oî its business, ^ It is located on the Une of 
the Southpn, Railway Company, just outside of the limits of the 
city of Louisville. Some 12 or more years ago the Louisville & 
Nashville Railroad Company, having no adéquate dépôt facilities 
for handiing lîve freight, entered into a contract with the Bourbon 
Stock Yards Company (the plant of which was located within the 
city limits), under which that stock yards company was to erect, 
and it did erect and provide, at large expense, a dépôt for the de- 
fendant for receiving, loading, and unloading and shipping live 
stock, and, in considération of what was done and expended by the 
Bourbon Stock Yards Company, the défendant agreed that the 
dépôt thus provided sbould be, and should continue to be, its only 
live stock dépôt in the city of Louisville, and accordingly it has 
been such ever since and is now. There is a physical connection 
between the tracks of the défendant and those of the Southern 
Railway Company in the city, and other freight in car-load lots, 
by arrangement between the two companies, is interchanged be- 
tween them within the city ïimits. The situation being thus, about 
the time this bill was filed certain car loads of cattle designed for 
sale at complainant's yards were shipped to Louisville from states 
other than Kentucky, and the défendant refused either to bill the 
freight to the complainant at the Central Stock Yards, Ky., or oth- 
erwise than to Louisville simply, and refused to deliver it to the 
consignée' at any other place in the city except at its live stock dépôt 
at the Bourbon Stock Yards, and refused to deliver it to the South- 
ern Railway Company at any of the points of physical connection 
of the two roads, although a demand for ail the things thus refused 
was made upon the défendant by the complainant and also by the 
shippers of the freight; whereupon this suit in equity was brought 
to compel the défendant, by means of a mandatory injunction, to 
do ail the thinjgs j'ust mentioned, the claim to the relief thus sought 
being avowedly based upon the provisions of section 3 of the inter- 
state commerce act, as possibly aided by the provisions of the con- 
stitution of Kentucky. The bill attempts to show the very great in- 
jury that would be inflicted upon the complainant if the défendant 
is not compelléd to bill and ship such freight to the complainant 
direct, and to deliver it at points of physical contact in Louisville 
to the Southern Railway Company, to be transported by it to the 
complainant's yards. The évidence ofïered by the complainant was 
designed more explicitly to show the injury, and the détails of it, 
which would résuit to the complainant if the défendant is not com- 
pelléd to obey the provisions of the interstate commerce act, which, 
it is insisted, ,are being violated and disregarded by the défendant. 

Upon fîling the bill, the complainant moved the court for an in- 
junction pendente lite, as prayed for therein, and the court appré- 
ciâtes the importance, to ail the parties who are concerned in the 
litigation, of the very interesting questions which hâve thus arisen ; 
but the view the court takes of them, particularly at this hearing, 
makes it unnecessary to state more than one or two of the various 
grounds Upon which the défendant resists the motion. No demurrer 
to the bill of complaint has been filed. The défendant has answered. 
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and that pleading has been read as an affidavit on the hearing of the 
pending motion. 

The first inquiry that always présents itself at the outset of every 
case in the courts of the United States is, has jurisdiction been 
shown? And this inquiry in this case divides itself into two ques- 
tions — First, has the court jurisdiction over the subject-matter of 
the action? and, second, if so, does it come within its équitable 
powers ? The diverse citizenship of the parties to this Utigation ap- 
pears upon the face of the bill, thougla that is immaterial if the 
right claimed is founded upon a law of the United States ; but does 
it appeàr from the bill that equity has jurisdiction of the case as 
presented by the actual facts stated in that pleading? This inquiry 
would hâve to be answered in the négative if other exclusive remé- 
dies are provided by law. I do not say that it is impossible to pré- 
sent a State of case where an injunction might not lie to enforce 
rights created under the interstate commerce act, but on the facts 
Stated in this particular bill of complaint is this such a case? The 
suprême court in the case of Railroad Co. v. Jacobson, 179 U. S. 
296, 21 Sup. Ct. 118, 45 L. Ed. 194, used this language: "At com- 
mon law the court would be without power to make such an order 
as was made in this case by the state court. Législative authority 
would be necessary in order to give power to the court to render 
a judgment of this kind." This language would, I think, aptly apply 
to the orders asked to be made in this case. The rights created by 
section 3 of the interstate commerce act did not exist at common 
law, and the législation which was necessary to create them can only 
be fotmd in that act. That législation seems to hâve been the sole 
origin of the rights now sought to be enforced. While some re- 
liance seems to be placed upon the provisions of the Kentucky con- 
stitution, I can see no material différence between what that cou- 
stitution does and what the interstate commerce act does. This 
suit, at ail events, seems to hâve been brought to enforce the rights, 
if any, conferred upon the complainant by the congressional légis- 
lation referred to, and this raises the very important jurisdictional 
question that présents itself in limine. Section 3 of the interstate 
commerce act is in this language: 

"Sec. 3. That It shall be unlawful for any common carrier subject to the 
provisions of this act to make or give any undue or unreasonable préférence 
or advantage to any particular person, company, flrm, corporation or lo- 
cality, or any particular description of trafflc, in any respect whatsoever, or 
to subject any particular person, company, firm, corporation or locality, or 
any particular description of trafflc, to any undue or unreasonable préjudice 
or dlsadvantage in any respect whatsoever. Every common carrier subject to 
the provisions of this act shall, according to thelr respective powers, afford 
ail reasonable, proper and equal facilities for the Interchange of trafflc be- 
tween their respective Unes, and for the receiving, forwarding, and dellver- 
ing of passengers and property to and from their several Unes and those 
Connecting therewith, and shall not discriminate in their rates and charges 
between such Connecting Unes; but this shall not be constnied as requlring 
any such common carrier to give the use of Its tracks or terminal faciilties 
to another carrier engaged In lilie business." 

Sections 8 and 9 of the act are as followi^ 

"Sec. 8. That in case any common carrier subject to the provisions of 
this act shall do, cause to be donc, or permit to be done any act, matter or 
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tïilng iû thls aet prohlbited or declaçed to be unlawful, or shall omit to do 
any act, matter or thlng In thls act requlred to be done, such common 
cacrief sball be liable tp the person or persons injured thereby for the full 
amount.of damages sustalnèd in consegùence of any such violation of the 
provisions of thls act, tbgether with a reàsonable counsel or attorney's fee, 
to be flxed by the court In every case p£ recovery, whleh attorney's fee 
shall be taxed and coUected as part of the costs In the case. 

"Sec. 9. That any person or persons daimlng to be damaged by any 
commpn carrier subject to the provisions of thls act may elther make com- 
plalnt to the commission as herelnafter provlded for, or may bring suit 
in hls or their own behalf for the recovery of the damages for whioh such 
common carrier may be liable under the provisions of thls act, in any district 
or circuit court of the United States of compétent jurisdiction; but such 
person tr persons shall not, hâve the rlght to pursue both of said remédies, 
and must In eîftçh case elect whicli one of the two methods o£ procédure 
hereln proVided for he or they wiU adopt. In any such action brought for 
the recovery of damages the court béfore whlch the same shall be pending 
may compel any dlrector, offlcer, recelver, trustée, or agent of the corpora- 
tion or Company défendant in such suit to attend, appear and testif y in 
such case, and may compe} the prodv^ctioh of the books and papers of such 
corporation or company party to any such suit; the clalm that any such tes- 
timony or évidence may tend to crlmlnate the person giving such évidence 
shall not excuse such wltness from testifying, but such évidence or tes- 
tlmony shall not be used against such person on thé trial of any criminal 
proceeding." 

It will thus appear that congress has not only created a new right 
by section 3 of the act, — a right which did not exist at common law 
nor by any previous congressional enactment, — ^biit has also by the 
same act expressly provided remédies to protect and enforce that 
right by sections 8 and 9. Are not those remédies thus provided 
exclusive of ail others? The court is strongly inclined to believe 
that this question must be answered in the affirmative, upon the 
very explicit language fourid in the opinions in the foUowing cases : 
Haycraft v. U. S., 22 Wall. 98, 22 L. Ed. 738; Bank v. Dearing, 
91 U. S. 35, 23 h. Ed. 196; Barnet v. Bank, 98 U. S. 555, 25 L. 
Ed. 212; Carter v. CarUsi, 112 U. S. 483, S Sup. Ct. 281, 28 L. Ed. 
820; East Tennessee, V. & G. R. Co. v. Southern Tel. Co., 112 
U. S. 306, 5 Sup. Ct. 168, 28 L. Ed. 746; McBroom v. Investment 
Co., 153 U. S. 325, 14 Sup. Ct. 852, 38 L. Ed. 729. 

The proposition is probably most clearly stated in the following 
language from 22 Wall. 98, 22 L. Ed. 738 : 

"But the same statute which authorized the capture gave a right to 
certain persons to demand and reçoive a restoration of their property taken. 
Ooupled with the right to demand -Was a provision for the remedy by whlch 
it was to be enforced. Both the right and the remedy are therefore created 
by the same statute, and In such cases the remedy provided is exclusive of 
ail others. The demandant in thls case neglected to avall himself of the 
remedy provided, and consequently he Is now wlthout any. That remedy 
was the only one whlch the court of clalms or any other court has been 
authorized to take jurisdiction. It Is for congress, not the courts, to déter- 
mine whether thls Jurisdiction shall be extended and other remédies pro- 
vided." 

Are not the courts, in a case such as is presented by this bill, bound 
to hold that the remédies provided by sections 8 and 9 of the act 
for violation of rights bestowred by section 3 of the act are as adé- 
quate and efficient as congress chose to provide in connection with 
the rights it created, and, if this be true, is not the complainant 
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limited to the two remédies provided by section 9 of the act, one 
of which is an action at law for damages, and the other is an ap- 
plication to the interstate commerce commission. Why are thèse 
remédies not adéquate and efficient, and, if we should think not, 
then why is not the judgment of congress conclusive upon the 
courts? See extract above quoted from 22 Wall. 98, 22 L. Ed. 738. 
It is true that Judge Hammond, in the case of Little Rock & 
M. R. Co. V. East Tennessee, V. & G. R. Co. (C. C.) 47 Fed. 773; 
774, expressed a contrary opinion, even while observing that it was 
not necessary to pass upon the question. He said, however, that 
he based his opinion upon that of Judge Jackson in the case of 
Kentucky & I. Bridge Co. v. Louisville & N. R. Co. (C. C.) 37 
Fed. 567, 2 L. R. A. 289. But the case then before Judge Jackson 
was one which not only did not call for the décision of the ques- 
tion, but one in which it does not seem to hâve been decided at 
ail. On the contrary, that was a case brought to enforce orders 
of the interstate commerce commission and was based upon sec- 
tion 16 of the interstate commerce act; thus invoking a remedy 
expressly provided for by that section of the act itself. The court 
is referred also to the case of Interstate Stock Yards Co. v. In- 
dianapolis U. R. Co. (C. C.) 99 Fed. 483, where, it is true, an in- 
junction was granted upon facts somewhat similar to those stated 
in this case; but the question to which I hâve alluded was not 
mooted in tlaat case, and therefore not decided by Judge Baker, and 
the élément of contract between the parties may hâve been, and 
probably was, the controlling factor in the conclusion he reached. 
In what we may call the Arthur Cases, decided by Judge Taft (54 
Fed. 730), there was the élément of conspiracy to injure as a principal 
ground of relief, and it does not appear that those cases turned upon 
the question we are considering. 

It seems quite clear, when we consider the scheme and purpose 
of the interstate commerce act, that there was good reason for con- 
gress to limit the remédies provided by the act. For any violation 
of the rights of any person as fixed and created by the third sec- 
tion of the act, he might sue at law for the damages, or, if the ques- 
tion were a broader one than could be adequately settled in such 
an action, then an application could be made to the commission 
created by the act, and which was clothed with powers specially 
adapted to the investigation of such questions. It is only when a 
ruling has been made by that commission that the powers of a 
court of equity can, under the act, be invoked for the enforcement 
of such ruling if the carrier refuses to comply with it. This course 
is definitely provided for by section 16 of the act. It will thus, it 
seems to the court, be clearly seen that the fullest, and, in the judg- 
ment of congress, the most appropriate, remédies were provided for 
the protection of the rights created under section 3 of the act, viz. : 
First, a suit at law; second, an application to the interstate com- 
merce commission; and third, a suit in equity to enforce any rul- 
ing of the commission upon such application; and this latter con- 
tingency is the only one that authorizes équitable interférence, un- 
less we ignore the législation of congress, and appeal to some 
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higher law. Congress alone had power to create the right, and to 
provide the remédies for its vindication. Its action upon the sub- 
ject can neither be changed nor enlarged by the courts. It was 
final. 

But, if we find ourselves safely past thèse questions, then others 
of equal doubt and difïiculty présent themselves upon the issues 
tendered by the défendant. What are the rights of the respective 
parties to this litigation? As to part of the relief sought one im- 
portant question is, can the court compel the défendant carrier to 
issue bills of lading to points on Connecting lines when the défend- 
ant itself does not, in the conduct of its business, deem it wise or 
proper or just to itself to do so. Under the authority of cases like 
Uttle Rock & M. R. Co. v. St. Louis, S. W. R. Co., ii C. C. A. 
417, 63 Fed. 775, 26 L. R. A. 192, it would seem that this question 
ought to be answered in the négative. Another important inquiry, 
looking at the case from the standpoint of the défendant, is this : 
What efïect on this case must be conceded to rulings like those in 
the cases of Stock Yards Co. v. Keith, 139 U. S. 128, 11 Sup. Ct. 
461, 35 L. Ed. 73, and Butchers' & Drovers' Stock Yards Co. v. 
lyouisville & N. R. Co., 14 C. C. A. 290, 67 Fed. 41, which were 
much like the one now before us, and wherein the courts held that 
a railroad company was not bound to maintain more than one live 
stock dépôt in a city, nor to make delivery of such freight, when 
consigned to such city, at more than one live stock dépôt? 

On the other hand, section 3 of the interstate commerce act was 
no doubt intended to subserve a wise and beneficent public pur- 
pose, especially in prohibiting a carrier from subjecting any par- 
ticular corporation or person to any undue or unreasonable préju- 
dice or disadvantage whatever, and in requiring such carrier to af- 
ford ail reasonable, proper, and equal facilities for the interchange 
of traffîc with Connecting lines, where such facilities do not require 
any carrier to give the use of its tracks or terminal facilities to an- 
other carrier engaged in the same business. The two first of thèse 
clauses of the act are appealed to by the complainant, but the de- 
fendant insists that the complainant's demands would compel it to 
give to a rival the use and benefit of its tracks and terminais in the 
city of Louisville. It may be that the carrier in this case, being a 
créature of law for the public benefit in large measure, might, by a 
proper proceeding, be compelled to do many of the things demanded 
of it in this action; but it is a proper and well-settled rule that 
the chancellor should not grant a preliminary injunction unless the 
case is practically free from serions doubt, especially where dé- 
fenses are set up. Paine v. Playing Card Co. (C. C.) 90 Fed. 543 ; 
Kilburn v. Ingersoll (C. C.) 67 Fed. 46; Insurance Co. v. Nobles 
(C. C.) 63 Fed. 642. 

It seems to the court in this case that there are too many doubts 
as to the propriety of the remedy invoked in this litigation, and 
as to the rights of the respective parties to the suit, to warrant any 
such prejudgment as would be involved in the granting of a pre- 
liminary injunction. Such questions, therefore, should ail be re- 
ferred to the final hearing of the cause, when they can be deter- 
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mined, not upon ex parte affidavits, but after a full examination 
and cross-examination of the witnesses. 

Whatever may be the ultimate resuit, the motion for a temporary 
injunction is denied and overruled. 



FARMERS' LOAN & TRUST 00. v. NORTHERN PAC. R. CO. (AMERIOAN 
TRADING CO., Intervener.) 

(Circuit Court, S. D. New York. January 18, 1902.) 

1. COMHOM CAURIBRS— GOODS — DeLAY— CONTRABAND OP WaK. 

The receiver of a railroad company liaving a contract wltli a Pacific 
steamsblp company for interehange of trafic accepted a quantity of pig 
lead to be carried to Japan, and reeeived the freight therefor, delivering 
to the shlpper a blU of lading "subject to delay." The lead was for- 
warded to Tacoma, aud seasonably put on board a steamship about to 
sali for Japan, when the deputy collector refused to clear the vessel 
with the lead on board, as contraband of war, China and Japan then 
being at war. The lead was therefore unloaded and left, and was not 
delivered at Japan until its value there was considerably reduced. Helê, 
that the receiver was not llable for the damage resulting from such 
delay. 

2. Same— Oleabance dp Vessel— Nature of Shipment. 

While it may be the duty of a common carrier receiving freight for 
transportation by rail and beyond the seas ordinarily to provide for the 
clearance of the vessel In whlch the goods are to be shlpped, the .shipper 
cannot complain of fallure to obtain such clearance when It Is pre- 
vented by the nature of the shipment 

In Equity. 

Frédéric B. Jennings and Howard Van Sinderen, for petitioner. 
Edward B. Hill, for petitionee. 

WHEELER, District Judge. The Northern Pacific Railroad 
Company had a contract with the Northern Pacific Steamship Com- 
pany for interchange of traffic between points in the United States 
and Asiatic ports, by the terms of which the railroad company had 
the exclusive right to appoint agents in the United States, and the 
steamship company thereby authorized the railroad company "and 
its appointed agents to act as agents for" it, "and to issue bills of 
lading and passenger tickets, and to make and name rates on ail 
traffic for the Asiatic points served by the steamships." The re- 
ceivers of the railroad company authorized by the court to carry 
on its business continued to act under this arrangement, and had 
an agent at New York. In September, 1894, during the war be- 
tween China and Japan, the intervener, the trading company, ob- 
tained of him rates, which it accepted, for carrying 200 tons of 
pig lead from Newark, N. J., by steamship from Tacoma sailing 
October 30th, to Yokohama, Japan. The freight was paid to the 
receivers, a bill of lading "subject to delay" was delivered to the 
ti-ading company, and reeeived without objection and negotiated, 
and the lead was forwarded to Tacoma, and seasonably put on 
board the steamship to sail for Yokohama October 30th. The 
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deputy collector refused to clear the vessel with the lead on board, 
as contraband of war, and it was unloaded and left. The next ves' 
sel refused to take it, and when it arrived at Yokohama it had 
faiïlen $26,704.02 from the contract price at which it was to be re- 
ceived from the steamship saihng October 30th, This pétition is 
brought to charge those who hâve by sale under decree received 
the property from, and subject to the obligations of, the receivers, 
with this loss. 

It is obvious from this brief statement that the delay and consé- 
quent loss arose from the officiai act of the deputy collector, law- 
fully authorized, whether well founded or not, with référence to 
the nature and uses of this very property, and not from anything 
done or omitted by or for the receivers. The granting of the 
clearance was within the jurisdiction and authority of the collector, 
and the departure- without one was prohibited by law, and would 
hâve exposed the master of the vessel to a penalty. Rev. St. § 4197. 
The refusai, although not well founded, was not within the control or 
responsibility of the receivers, as it did not relate to anything with 
which they had to do, but only to the nature of this shipment. The 
case in this respect is like Railroad Co. v. Baker, 39 C. C. A. 237, 
98 Fed. 694, 50 ly. R. A. 201, where a passenger was injured on the 
tracks of another road in the Une of the plaintiflE in error by the 
négligence of those engaged under a law of the state in changing 
tracks ; and it was held, reviewing the cases where carriers had 
been holden for what occurred on the lines of others, that the law 
excused the plaintifif in error for what was being done, although 
negligently, under it. The circuit court of appeals said (Lacombe, 
J.) : "It will be observed that through ail thèse cases there was 
an élément of choice, — ^the power to act or to refrain from acting." 
And, after asking if the other company would hâve been liable if 
the plaintifï had been one of its passengers, answered : "We think 
not. That road had no choice left to it." Hère the steamship, if 
the receivers were responsible for its movements, had no choice left 
to it but to leave the lead. That was detained by the superior power 
of the gôvernment. 

It is said that it belonged to the receivers to provide for the clear- 
ance of the vessel, which might be true as to anything else; but it 
would seem that the shipper could not complain of the carrier for 
the want of a clearance which the nature of the shipment prevented. 

The trading company claims that earlier notice of the situation 
should hâve been given, but there is nothing to show that it would 
hâve saved, or hâve given opportunity to save, any part of the loss, 
or that an earlier shipment would. This view obviâtes examination 
as to whether the receivers were liable beyond delivery to the steam- 
ship company. 

Pétition of intervention dismissed. 
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FULTON V. COLWELL et al. 
(Circuit Court of Appeals, Third Circuit. January 21, 1902.) 

1. REFOBMATIOH 01" CONTRACT— MuTOAIi MlSTAKB. 

Before equity will reform a contract for mlstalie, the party involiing 
tlie relief must show with entire clearness that the mistake alleged has 
been made, and that it is mutual. 

2. 8aï(B— SUFFICIENCY OF PrOOF. 

The déniai of the défendant of the existence of a mutual mistake in 
a contract, is not sufflcient to defeat the claim of the other party for 
reformation, but in sueh case he must clearly show a real agreement, 
whlch the wrltten contract falls to express or violâtes. 
8. Bamb. 

In a suit to reform an absolute contract to purchase a mortgage 
so as to make the purchase optional with complainant, the testimony 
showed that the parties made a prellminary provislonal agreement, 
which was afterwards drawn up formally by counsel, who submitted 
drafts at a meeting at complainant's office, at which complainant, hls 
counsel, and défendant were présent. The provisional agreement and 
both drafts provided for an absolute purchase, and complainant there- 
fore objected to signing the contract. New negotiations were com- 
menced, which continued into the evening, and the parties flnally ad- 
journed to complainant's home, where it was later announced that an 
agreement had been reached, and complainant's counsel undertook to 
put it in writlng. At the next meeting the new agreement was read 
paragraph by paragraph, and at defendant's instance a new paragraph 
was inserted. Complainant and his counsel both testifled that an op- 
tional agreement was intended, but défendant denled that he intended 
any option. Certain payments were made under the contract, and later 
complainant, accordlng to defendant's testimony, attempted to induce 
défendant to take a third party in his place, not suggesting at that time 
that the contract was optional. Eeli insufflcient to show a mutual mis- 
take so as to justify reformation. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

R. V. Lindabury, for appellant. 
D. J. Pancoast, for appellees. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the decree of the 
circuit court of the United States for the district of New Jersey 
(iio Fed. 54), made in a case in which the appellant, complainant 
below, sought, by a bill filed for that purpose, to reform a written 
agreement between the complainant and the testator of the re- 
spondents, on the ground of a mutual mistake, by reason of which 
it was alleged that the written contract did not express the real 
agreement of the parties. The material allégations of the bill of 
complaint are as follows: 

"(1) That on or about the third day of September, in the year eighteen 
hundred and ninety-one, the Industrial Land Development Company, a cor- 
poration of the State of New Jersey, did purchase from said Charles R. 
Colwell a large tract of land In the county of Atlantic and state of New 
Jersey, consisting of thirty thousand acres or thereabouts, and did give 
to the said Colwell, in payment of the purchase price thereof, a mortgage 
upon the said lands securing the bond or obligation of the said Company 
conditioned for the payment, In five years from the date thereof, of the 
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sum of three hundred and forty thousand dollars, which sald mortgage was 
or became, under and by vlrtue of the terms thereof or by agreement be- 
tween the parties In Interest, subject'to à mortgage of one hundred and 
fifty thousand dpUars glven at or about the same time by the sald company 
to one William Post, coverlng the same lands,' and that both of the said 
mortgages contalned agreements thereiu providjug for releases by the aaid 
mortgages from time to time of portions of sald lands from the lien of said 
mortgages, upou the payment by the sald company of certain sums as 
Cberein stipulated. 

"(2) That the said Industrial Land DeTelopment Company was organized 
for the purpose of acquirlng, developlng, and Improving the said lands; 
that its capital stock was three million two hundred thousand dollars, or 
Bome such sum (ail of which was issued for property purchased); that its 
scheme of opération contemplated the laying out into streets, blocks, and 
lots of large portions of the said lands and the sale thereof by lots; that 
from the proceeds of said sales It was expected that sufflcient moneys 
would be reallzed to pay the principal and interest of the said mortgages; 
that the said company did spend large sums of moneys In and about its en- 
terprise, and dld sell a large number of lots, and did continue its opéra- 
tions untll the uinth of August, or thereabouts, In the year eighteen hundred 
and ninety-four, when it became insolvent, and ceased to do business. 

"(3) That by means of the purchase of the shares of the capital stock of 
the said the Industrial Land Development Company, mentioned in the agree- 
ment next hereinafter referred to, and the acquisition of other shares of 
said stock soon after the said agreement was made, your orator became 
the owner of, or controlled, a majority of the capital stock of the said 
company, and became largely Interested in its enterprise, and thereafter 
expended large sums of money iu and about the said company's develop- 
ment. 

"(4) That on or about the seventeenth day of August, in the year eighteen 
hundred and nlnety-two, your orator made and eutered into a certain agree- 
ment wlth the sald Charles R. Colwell, relatlng, among other things, to the 
sald bonds and mcrtgages given by the said company to the said Charles 
E. Colwell as above tnentioned, of which the following are the material 
parts: 

"'Articles of agreement made and entered into thls seventeenth day of 
August, A. D. 1892, between Charles B. Colwell, of the village of Weymouth, 
in the county of Atlantic and state of New Jersey, of the one part, and 
Elisha M. Fulton, of the clty, county, and state of New York, of the second 
part. In the manner following: The said party of the flrst part, in considér- 
ation of the sum of one hundred and ninety-three thousand four hundred 
and forty-two dollars, to be paid to him as hereinafter mentioned, hereby 
agrées to sell unto the said party of the second part, hls heirs and assigns, 
by a proper deed of conveyance, containing a gênerai warranty and the 
usual full covenants in fee simple, free from ail incumbrance, tweuty-tive 
hundred acres, in lots of about twenty acres each, known as the "Twenty 
Acre Lots" on the plan of farms of the late Weymouth Farm and Agrlcul- 
tural Oompahy, sltuated near Hamontcn, in the county of Atlantic and 
state of New Jersey, and to transfer and deliver four thousand shares of 
the capital stock of the Industrial Land Development Company. And the 
said party of the second part, on the delivery of the said deed at the time 
and in the manner hereinafter mentioned, and the said stock, does agrée to 
pay to the said party of the flrst part the sum of fifteen thousand dollars, 
the said sum to be paid and taken as a flrst installment on account of the 
entire considération of this agreement. It Is understood and agreed that the 
said deed wlll be delivered, and the shares of stock transferred, when and 
as soon as opportunlty can be had for a full and complète investigation of 
the title of the said premises, and the sald party of the flrst part Is able to 
Wake the title thereto required by thls agreement, at the office of Samuel 
Pulton, in the BuUitt Building, In the clty of Philadelphia, when the sald 
sum of fifteen thousand dollars shall be paid by the said party of the second 
part. And the sald party of the flrst part does also hereby agrée to sell, 
assign, transfer, and set over unto the said party of the second part a 
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certain Indenture of mortgage, bearlng date the tblrd day of September, 
A. D. 1881, made by the Industrial Land Development Company to bim, the 
said party of the first part, to secure the payment of three hundred and 
forty thousand dollars, whlch said mortgage Is recorded In Liber 30 of 
Mortgages for the county of Atlantic, In the state of New Jersey, at page 
30S, and upon whlch said mortgage the said party of the flrst part does 
covenant that there is now due and owlng the sum of three hundred and 
thirty-seven thousand three hundred and eighty dollars, with interest 
thereon from September 3, 1891, together wlth the lands therein described, 
and the covenants and stipulations therein contalned, and the bond or obli- 
gation therein recited, and the money due and to grow due thereon, with 
the interest, for the considération, at the tlme, upon the terms and in the 
manner foUowing, that is to say: First. For the term of ten years, be- 
ginning on the third day of September next ensuiug the date of this agree- 
ment, the said Fulton shall pay to the said Colwell monthly, on the third 
day of each and every montli, flve hundred dollars. Said monthly paytnents 
shall be on account of the interest accruing on the said one hundred and 
geventy-eigUt thousand four hundred and forty-two dollars. Second. That 
the said Fulton may at any time wlthin the period of ten years from the 
date hereof pay to the said Oolwell the said sum of one hundred and 
seTénty-eight thousand four hundred and forty-two dollars, with interest 
from the date hereof or the balance thereof, after deducting ail moneys re- 
eeived by the said Colwell on account of said sum, as hereinafter provided, 
and the said Colwell will relinquish any clalm he may hâve to the said 
bond and mortgage or the said mortgaged lands In case of a f oreclosure 
sale as hereinafter provided, and this agreement shall cease.' " 

Then foUow provisions in which Fulton agrées to hold the said. 
Colwell harmless from the opération of any other mortgage or lien 
against the lands and premises described in said mortgage, and the 
said Colwell covenants that, at the request of the said Fulton, he 
will release portions of the land, subject to the lien of said mort- 
gage, as provided in the agreement between the said land Com- 
pany and the said Colwell, bearing even date with the said mort- 
gage, and the said Fulton covenants that the proceeds from said re- 
leases shall be paid to thé said Colwell on account of the principal 
sum of the above-mentioned considération, and that ail money due 
from any lease of the mortgaged lands, or arising from sales of 
wood, coal, stone, or other product of said lands, shall also be ap- 
plied as payment on account of the said considération of the said 
agreement. And it was further agreed that, as soon as practicable 
after the exécution of the contract, the said Colwell should assign 
to the said Fulton, by a proper deed of assignment, the said bond 
and mortgage, and the said B'ulton should thereupon, immediately 
and contemporaneously, reassign the same to tlfe said Colwell, as 
collatéral security for the faithful performance by the said Fulton 
of his promises and covenants in tlie said agreement contained. It 
is then provided that "ail moneys received by the said Colwell on 
account of principal or interest of the said mortgage, or derived 
from releases of the mortgaged lands, from the sales of land in 
case of a foreclosure of the said mortgage, and the purchase of 
the mortgaged lands therein, as hereinafter provided, and ail money 
received under the provisions of the last preceding clause of this 
agreement, shall be credited, as well on account of the principal 
and interest of the said mortgage as on account of the considération 
of $178,442.00 and interest thereon, the considération of this agree- 
112 F.— 53 
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ment' î thîs sum beihg the balance of the stated considération in 
feaid agreement of $1^,442^ after dedueting the $15,000 to be paid 
tlpon.the exéciitiQifl 6f the agreémerit. The bill then allèges that 
àt thfij'finxe of the tn^ing of the agreement the cpmplainant paid 
to the said Colwell the sum of $15^000, as required in said agree- 
ment, and received from the said Cbiwell a deed for the said 2,500 
acres of land» known as the "Twenty Acre Lots," and an assign- 
ment'of the shares of stocTc in said agreement mentioned, and that 
untilithe month of March, 1894, complainant paid monthly to the 
said Colwell the sum of $500, as it became due urider the first clause 
of said agreement, and that thereafter, and until the giving of the 
notice heféinàfter mentioned, fhetè became due, wnder said agree- 
ment, $500 for eaclx,QÎ the months of March, April, May, June, 
July, iand August in the year last aforesaid, which said sums com- 

Î)là.inaHt w^^s ready to pày, but was prevented froni paying, because, 
n th"^_ SE^id month of March, the said moneys were attached in com- 
plairiaHlt's hands, on attachment suits brought against the said Col- 
well; that in August, 1894, complainant notified the said Colwell, 
in writing, that he elected to terminate and retire from what he 
calls'thé option of purchase contairted in said agreement, but that 
the said Colwell claims that the said agreement, so far as it re- 
lates to said mortgage, was not an option, but binds complainant 
to pay àbsolutely to the said Colwell the said sum of $178,442, with 
ihterest thereon from the date of said agreement, at or before the 
expiration of 10 years from said date, and to pay monthly install- 
ments of $500 each and every month from and after said date, to 
be credîted on account of interest on said principal sum of $178,442, 
until said principal sum should be paid in fuU. Paragraphs 9 and 
10 in thé bill then charge as follows: 

"(9) n;'hat it was the intention and understanding both o£ your orator and 
the said Charles E. ColWéll, at the tlme said contraçt was prepared and 
executéd, that the saute should and did glve to your orator a mère option, 
at hiis élection, to buy the said mortgage fOr the priée and in the manner 
herelnbefore stated, and that your orator should not be personally bound In 
case he should elect not to take the said mortgage, and that, if the said 
Contraçt ' expresses in any wise a contrary intention, it Is due to a mutual 
mlstalie on the part of both your orator and the said Charles E. Colwell 
in preparlng and executing the same. And your orator further shows that, 
on referring.to the said contraçt, it appears that the saine is amblguous, 
and does not fuUy and clearly express the real agreement between the 
parties as above statéd, and that therp are some words and phrases con- 
talned therëin which may indicate an Intention that your orator should be 
held to the said Colwell personally bound, which words are iuappropriate 
and Improper to express the real and true agreement between your orator 
and the said Colwell, as before stated. 

"(10) That the said agreement should be reformed In this honorable court 
so as to dlearly and properiy express the true intent and agreement of the 
parties as above set forth." 

In their .answer the défendants "deny that there is any ambiguity 
in the said agreement, that it doe§ not properly express the inten- 
tion and agreement ofthe parties at the time of its exécution, and 
that there was any mutual mistake or misunderstanding as to its 
terms." From the testimoriy in the record, it appears that the par- 
ties to the agreement set forth in the pleadings had a preliminary 
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agreement in writing, dated the 5th of July, 1892, in which the said 
Fulton agreed to purchase from the said Colwell the $340,000 mort- 
gage at about one-half of its face value, if so much should be real- 
ized from sales of the mortgaged premises applicable to the pay- 
ment of the said mortgage, and it contained a guaranty on the 
part of the said Fulton that the amount of said sales should not 
fall short of the sum of $100,000, said amount to be paid within 10 
years from the date of the agreement, with the provision for the 
payment of the $500 a month as interest on the said $100,000, with 
adjustment of the amount in case payment of the said sum of $100,- 
000, or part thereof, should be anticipated. It was understood that 
this agreement was to be provisional, and should be embodied in 
a more formai agreement, thereafter to be drawn under the direc- 
tion of the respective counsel of the parties. It was accordingly 
submitted to Mr. Abbott and Mr. Day, counsel for Colwell and Ful- 
ton, respectively, with a request that each of them should prépare 
a draft of a contract, based on the terms of that of July sth. This 
was done, and a meeting was arranged for at the office of Mr. Ful- 
ton, in New York, in which he and Colwell and Mr. Day, as coun- 
sel for Fulton, were présent. The drafts of both Abbott and Day 
were reàd, and Mr. Fulton and his son and Mr. Day testify that 
he (Fulton) objected to any absolute agreement to pay $100,000, 
and declared that he had not intended and was not willing to pur- 
chase Mr. Colwell's mortgage, or to become bound to pay any- 
thing absolutely; that he only wanted an option, and would sign 
for nothing else, and had not understood the contract of July sth 
as anything more; although the last-named preliminary contract 
contained such an absolute engagement on Fulton's part, in unequi- 
vocal terms, and the draft made by Mr. Day, as counsel for Ful- 
ton, and that made by Mr. Abbott, as counsel for Colwell, contained 
the same. Thèse drafts were exchanged by them, and seem to hâve 
been satisfactory, and were believed by them to be substantially a 
correct formulation of the agreements of the parties. The parties 
thereupon began to negotiate anew, and continued their negotia- 
tions through the day and into the evening. They then adjourned 
to Mr. Fulton's house in the country, where a substantial agree- 
ment was announced to hâve been reached, and Mr. Day, counsel 
for Mr. Fulton, undertook to put it in writing, and was ail the even- 
ing preparing his notes for that purpose. Mr. Colwell testifies that 
neither in the negotiations at the New York office, nor at the house, 
nor at any time before the signing of the agreement, was the word 
"option" used by Mr. Fulton, nor did he (Colwell) hâve any thought, 
purpose, or intention of signing an agreement merely giving him 
(Fulton) an optional right to take the mortgage. Day, Fulton's 
counsel, testifies that at the house they continued their work on the 
two agreements that had been submitted until about 11 o'clock at 
night ; that he had the drafts on différent slips of paper, and under- 
stood that everything had been settled, except having it written 
eut on the typewriter, which was done the next morning ; that, after 
it was so written, he (Mr. Day) brought the agreement, and it was 
read over, paragraph by paragraph, to the parties. Colwell made 
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some'jfurther objections, and to meet them an additîonal paragraph 
was inserted. ïhe testinîony of Mr. Day and of Mr. Fulton agrées 
with that of Mr. Colwell that the contract as written was accepted 
by ail parties as expressing theîr agreement, although they both 
déclare that it was intended that merely an option should be given 
to Fulton to bùy the $340,000 mortgage within 10 years for $178,- 
442; he in the meantime, and until the option was exercised, pay- 
ing $500 a month to Colwell. Colwell testified, in support of the 
allégation to his answer, that no such option was agreed upon or 
intended by him, and that the contract as written expressed the 
understanding of ail the parties. This, and the testimony that the 
contract ^as executed as tô those things which required immédiate 
performance (such as the payment of the $15,000, and the delivery 
of the deéds for the 2,500 acres of land, and the transfer of the 
4,000 sharés of stock), and that the payments of $500 a month con- 
tinued for two years, constitute the case before tls, except that it 
was testified in behalf of the défendant Colwell that Fulton had 
endeavored to get Colwell to take the company called the "Wey- 
mouth Màtlufacturing Company" in place of his individual responsi- 
bility, and that he (Fulton) expressed himself as anxious to be re- 
leased from that responsibility, and that several interviews or con- 
versations pf this kind took place in which Mr. Fulton never said 
or suggestéd, in terms or substance, that his obligation to pur- 
chase the riiortgage was optional, and not binding upon him. This 
was testified to by an indépendant witness, who also had had such 
conversations with Mr. Fulton, and was présent at the confér- 
ences between Mr. Fulton and Mr. Colwell. This was six or eight 
months before Cohvell réceived the notice from Fulton terminating 
the agreement on the ground that he had an option so to do. 

The jurisdiction of a court of chancery to relieve against a mu- 
tual mistake, whereby a written instrument is so drawn as to ex- 
press a méàning contrary to the intention of the parties, is well 
settled, and dates from an early period in the development of équi- 
table» rernedies. In the exercise of such a jurisdiction, the relief 
adrainistered by the court will extend to the cancellation of a con- 
tract, or to its reformation, so as tomake it conform to the précise 
mtent of the parties. The mistake for which such jurisdiction may 
be invoked is commonly one of fact, tho.qgh it may be exercised in 
the case of a mistake of law, owing to which the agreement as writ- 
ten does nbt fulfiH or yidlates the manifest intention of the parties 
thereto. Hunt v. Rousmaniere's Adm'rs, i Pet. i, 7 L. Ed. 27. 

Before sUch réhef can be grànted, hbwever, the,party invoking 
the interférence of the court must show with entire clearness that 
the mist^lie alleged bas been made, and that it was mutual; that 
is, it must clearly be shown that thé minds of the parties had met 
as to certain mâtters, and that the paper, as written, failed to ex- 
press that agreement. The déniai of the défendant of the existence 
of any mistake is not sufïicient to defeat the claim of the other 
party to the contract, but in such case it will rest upon the com- 
plainant to clearly prove a real agreement between the parties which 
the written instrument fails to express or violâtes. In the case be- 
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fore us we do not think the complainant has complied with this 
requirement, in that he has failed to clearly show that the resuit 
of the negotiations between the parties, on the i6th of August, 1892, 
extending through the entire day and evening, resulted in an agree- 
ment which was not expressed by the instrument signed the next 
morning. While there was much testimony as to objections by 
Mr. Fulton, during the course of the negotiations, to making an 
absolute agreement to pay $178,442 for Cohvell's mortgage, and as 
to his assertion that he intended only to reserve to himself an op- 
tion in that respect, there is no clear and satisfactory évidence that, 
at the end of the long day's conférence over the terms of the agree- 
ment, or the next morning, when it was signed in typewriting, the con- 
tract, as written, expressed other than the final agreement of the 
parties thereto. This failure on the part of the complainant is 
emphasized by the testimony (denied, it is true, by complainant) 
that he, the complainant, had sought, some months prior to his 
notice dated August 28, 1894, to be released by Colwell from the 
obligations of his contract to purchase the mortgage, and that in 
those interviews with Colwell and another independent witness to 
the same effect nothing was said by Fulton as to his having, under 
the contract, merely an option to purchase within 10 years; also 
by the fact that the preliminary agreement of July 5, 1892, and the 
drafts of permanent contracts, made by the respective counsel for 
the two parties, in pursuance of what they conceived the intention 
of the parties to be, ail contained an absolute provision for the 
payment of a sum of money at ail events, in considération of the 
assignment of the mortgage, although this sum was $100,000 in- 
stead of $178,442. It is also not without significance that Fuhon's 
counsel, Mr. Day, was not only présent, but assisted in the con- 
duct of the negotiations, on the lêth of August, 1892, and actually 
put the contract into the shape in which it now appears. It is not 
disputed that it was read over, paragraph by paragraph, to both 
parties before signing, and that Mr. Colwell was the only one who 
insisted upon a change, by the insertion of the twelfth and last para- 
graph in the written agreement, by which the parties bind them- 
selves to the due performance of the covenants and agreements in 
said contract contained, in the sum of $178,442, the exact amount 
of the considération to be paid for the mortgage, "said sum to be 
a lien upon said bond and mortgage and shares of stock, and to 
be considered as liquidated damages." 

Under the circumstances, no question of fraud respecting either 
the préparation or exécution of the contract was or could be raised, 
and, to use the language of the learned judge in the court below, 
"as the case is presented it is impossible for the court to say that 
the proof of a mutual mistake is so clear, satisfactory, and free 
from doubt as to entitle the défendant to the relief prayed for." 

The decree of the court below is therefore affirmed. 
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'^ DADT et âl. V. GBOIRGIA & À. RY. et aL 

. ' (Circuit Court, % D. Georgla, S. D. January 27, 1900.)- 

J. ÇdtîETs— Sbvbrai. Acwons— JtiKisDiciidïr. 

Wfaere a railway- syfetem, composed of severai companies, with con- 

I titiliotis Unes, extending through B©veral States, Is sued by the same 

Stoe^boider or hla prlvles in sep^rate proceedings în différent judicial 

; districts o£ tlie United States, to defeat consolidation and break up tlie 

systepi^ a proper regard for the dignity and authority ôf the United 

States courts demànds that the contfoversy should be disposed of in the 

' firtt Unltèd States court having sUfliclent jurisdlctlon of the parties and 

' cause of action. J 

2. SAMii. : s 

Iri tbe niatter uuder considération It appears that the complainant and 
those çLÇtlpg with hlm hâve presented bills in several circuit courts of 
the Ùnlted States along the Une of the respondent's system, seeking to 
take the Ichàiices of a possible différence of judicial opinion, when the 
rights ÎH cOntroverSy cOUld hâve been properly determined In the circuit 
court of thé United States for the yourth circuit, sitting in the Eastern 
district of Virginia. The evil of thls practlce discussed. , 

8. Sam»— Tbw^ohart Injunction. 

There are case's -«vhere eaeh court must exercise Its Independent Jurls- 
dlctlofn ànd render Its independent déoree, but it should be a very strong 
casé which wonld jùstify a court of the United States to grant a tera- 
porary Injunctlon when given suffldently to understand that another 
Buch court, with concurrent jurisdlctlon, upon a plenary bill, has fuU 
charge of the samo controveray, bétween the same parties or their 
prlVles, or has ref used such an tajunctlon, 

4. RAiiROADs— Consolidation. 

Undér the gênerai railway law of Georgia, proper corporate action 
for the purpose of merger and consolidation of railroada is a majority 
vote of the stock of the corporation. Code Ga. § 2179; Alexander v. Rail- 
road Co.:, 33 S. E. 866,, 108 Ga. 151. 

6. Same— VoTiNO Trust-^MeSgbk. 

Where ap offleer of a corporation Is also a member of a voting trust, 
a merger or consolidation brought about through his vote Is not neoes- 
sarily void; but thé burden is on the interest for which he acts to show 
that the transaction was free f rom any taint of wrongdoing, bona flde, 
lawfui, and for a falr considération to the parties at Intei-est. 

0. Same^CrkaTion of Monopolt. 

Where separate Unes of rallwny start out at a right angle from a sea- 
port, transport frelght and passengers, from widely-separated sections of 
two ststtes, and no point on elther road can be reached in any reasonable 
tlme by a passenger starting out on the other, such consolidation does 
not tend to defeftt conipétltion and create monopoly merely because both 
Unes cross two shallow rlvers, on whlch steamboats carrying freight and 
passengers occaéionally ply. Thls Is especlally trne slnce the streams In 
question are also spanned by three other strong railway Systems. 

7. Same— Is JONCTION. 

The, injunctlon soughl; lu thls case ref used. 
(Syllabus by the Court.) ; 

Joseph M. Terreli,Atty. Çen. of Georgia, Marion Erwin, and Mor- 
ris Brandon, for complainànts. 

Walter G. Charlton, John A. Henderson, and Boykin Wright, for 
respondents. 
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SPEER, District Judge. The complainants, who are citizens of 
New York, seek an injunction against J. Skelton Williams and oth- 
ers in order to defeât measures for the consolidation or merging of 
the Seaboard Air Line System with the Georgia & Alabama Rail- 
way, a corporation of this state, and the Florida Central & Peninsular 
Railway, a corporation of this state and of the state çf Florida. The 
respondent Williams and his associâtes control by meàns of an agree- 
ment constituting a voting trust a great majority of the stock of 
thèse companies, and it is the purpose of WilHams aiid his associâtes 
to merge the several properties into a through line from Richmond 
or Washington City, running southward through the states of Vir- 
ginia, North Carolina, South Carolina, Georgia, Florida, and Ala- 
bama, in order to control as far as may be the trafEc of those states, 
and the great increase in the transportation of freight and passengers 
which it is anticipated will resuit from the relations of this country 
with Cuba and Porto, Rico, and from the more gênerai and intimate 
connection with the other West India islands which may resuit from 
our changed political relations with the islands mentioned. The two 
persons who appear as complainants ^re apparently the owners of 
200 shares of stock in the Georgia & Alabama Railway. They insist 
that they are entitled to an injunction for the reason that the défend- 
ant Williams is the président of the Florida Central & Peninsular 
Railway Company and of the Georgia & Alabama Railway, and that 
he thus holds fiduciary positions which conflict the one with the 
other ; that large pecuniary benefîts are to ûow to him and his asso- 
ciâtes as a resuit of the proposed merger or consolidation ; that the 
terms of the agreement constituting the voting trust do not authorize 
the trustées who are défendants to vote for the consolidation of the 
Georgia & Alabama with the Seaboard Air Line and with the Florida 
Central & Peninsular Railway Company ; that thèse roads cannot be 
Consolidated, because there is no actual physical connection between 
any of the lines of the Seaboard Air Line and the Hnes of the Georgia 
& Alabama; that the consolidation would be contrary to public 
policy, because the Georgia & Alabama and the Florida Central 
& Peninsular Railways are compétitive, and any contract which would 
resuit in the control of the stock would be in violation of section 
5800, par.: 4, of the constitution of Georgia. This provides : 

"The gênerai assembly of this state shall hâve no power to authorize any 
corporation to buy shares of stock In any other corporation In this state 
or elsewhere, or to malse any contracts or agreement, whatever, with any 
such corporation •which may hâve the eiïect, or be Intended to hâve the 
efCect, to defeat or lessen compétition in their respective businesses, or to 
encourage monopoly; and ail such contracts and agreements shall be illégal 
and void." 

Complainants further insist that the scheme of the défendants can- 
not be carried out for the consolidation or merger of thèse companies 
without the unanimous vote of the stockholders of the Georgia & 
Alabama Railway. 

It has appeared sufficiently for the purposes of this hearing that 
the substantial objections to the proposed consolidation hâve been 
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presented în two other proceedings in equity. One of them was 
. béguh in tiie circuit court of the Uiiited States for the Eastern district 
of Virginia' (iRyan y. Williams, loo Fed. 172, 177), and the other in the 
cirdtït'cb'ûrt of thé United States for the Eastern district of North 
Carolina. In both ôî thèse cases an èfïort was made to obtain an 
injunction ag^inst the proposed merger and consolidation. This 
was a,ttempted by dîfifereiit stockholders, it is true, and against cor- 
poratiohs: constituting a part of the system of the Seaboard Air 
Liné, which are not made défendants in this case; but, while the 
records in thesé cases hâve not been produced in their entirety, 
enough hâs been brought before thé court at the instance of the 
complaîifânt to show that at least in the United States circuit court 
for the Eastern district of Virginia there is now pending against 
thé substantial défendants to this bill à hotly contested litîgation 
between â party or parties having. an équivalent interest and making 
a comnioin cause wîth the complainants hère, and that the décision 
of the controversy pending there would quite eflfectnally conclude 
the controversy submitted hère. In other words, it is sulificiently 
apparent to the court that the complainant and those acting with 
him bave presented tiiese bills in several jurisdictions along the line 
of the respondent's System, thus seeking to take the chances of a 
possible différence of judicial opinion in each territorial division 
where the powers of a United States circuit court hâve been in- 
voked, It is even mdre distinctly apparent, notwithstanding the 
fact that the complainant's counsel hâve submitted only a portion 
of the rècdrd of the cause now^ pending in the circuit court for the 
Eastern district of Virginia, that the rights of ail the parties could 
well be deterhiined in that jurisdiction, and , an effective and con- 
clusive d^çree there rendered, which would finally détermine the 
controversy, without isubjecting the défendants to harassing and vex- 
ations litigation in other jurisdictions, and without contesting in 
several courts of concurrent jurisdiction a controversy which a proper 
regard for thé dignity and authority of the United States courts 
wOuld demand should be contested and disposed of in the first cir- 
cuit court having sufRcient jurisdiction of the parties and the cause 
of action, and in that Court alone. The gravest conséquences, in- 
vblving enormous lo^S, hâve resulted and may resuit where courts 
or judges of concurrent jurisdiction ignore the salutary principles of 
comity, bring about a conflict of authority, pass conflicting orders, 
and render conflicting décisions on the same facts and in the same 
controversy. Thèse produce endless confusion and distrust in the 
administration of the law, and often reward parties who are stub- 
bornly litigious, who are endowed with greater resources for litiga- 
tion, and who not infrequently seek to use the courts as pawns in 
the game they play on the gigantic chessboard marked by the trans- 
portation lineS; pf the çdtintry. An easy illustration of thèse inju- 
rions consequëhcies may be dralwn from the case at bar. The cir- 
cuit court of the Eastern district ôf Virginia, it seems, has refused 
an injunction on the substantial issues presented to the court hère. 
Let us suppose; tliat we 'kfiould grant the injunction which that 
learned Court refused. The décision there, if appealable, might go 
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on appeal to the circuit court of appeals of the ?ourth circuit ; the 
décision hère, to the circuit court of appeals of the Fifth circuit. 
Thus a conflict of authority, with inévitable loss to inyestors and 
embarrassment to the public, might continue on indefinitely. 

In the case of Freeman v. Howe, 24 How. 450, 16 L. Ed. 749, 
the suprême court of the United States remarked: 

"A court flrst obtalnlng jTirIsdictIon of a cause bas a right to décide every 
Issue arising In the progress of the cause." 

In commenting upon and somewhat modifying this statement, the 
court remarks in Buck v. Colbath, 3 Wall. 345, 18 L. Ed. 261 : 

"It is scarcely necessary to observe that the rule annotmced is one whlch 
bas becn often held by thls and other courts, and which Is essential to the 
correct administration of justice in ail countriee where there is more than 
one court having jurisdiction of the same matters. At the same tlme, it is 
to be remarked that it is confin«d in its opération to thè parties befdre the 
court, or who may, If they wish to do so, corne before the court and bave 
a hearing on the issues so to be decided." 

Now, in the case of Ryan v. Williams, supra, decided by Judge 
Waddill, above referred to, the injunction there sought, among other 
things, to "prevent the consolidation of the Seaboard Air Line Sys- 
tem, containing some one thousand miles of road; the Georgia & 
Alabama Railway, four hundred and fifty-seven miles ; and the 
Florida Central & Peninsular Railway, some nine hundred and sev- 
enty-eight miles ; aggregating some two thousand four hundred 
and thirty-five miles." The principal défendants in that case, as in 
this case, were John Skelton Williams and J. W. Middendorf. The 
plaintifïs Dady and Rider in the case hère were privies with the 
plaintiff there, and ought to hâve joined in that suit. There are 
many cases from courts of high authority supporting this view. In 
Craig V. Hoge, 95 Va. 275, 28 S. E. 317, it has been held that "a 
court will refuse to proceed in a case after learning of the existence 
of a suit previously commenced in another court of concurrent ju- 
risdiction involving the same subject-matter, during the pendency 
of such prior suit." And in Fertilizer Co. v. Prestwood, 116 Ala. 
119, 22 South. 262, the court declared: 

"The fact that the chancery court of one county has aequired jurladiction 
of the matter in controversy between the same parties -will prevent thè 
maintenance of a subséquent biU lu the chancery court of another county." 

Almost the précise question now before the court has been de- 
cided with this view : 

"A decree on a bill by a stockholder, for the benefit of himself and ail 
other stocliholders who corné in, to enjoin the consummation of an agree- 
ment of the corporation, is conclùsive in a subséquent suit by another stock- 
holder for the same purpose and involving the same question, In the absence 
of fraud or collusion." 

Willoughby v. Stockyards Co., 50 N. J, Eg. 656, 25 Atl. 277; 
Water Power Co. v. Gray, 6 Metc. (Mass.) 146; Dewey v. TrOst 
Co., 60 Vt. 1, 12 Atl. 224, 6 Am. St. Rep. 84; Dannmeyer v. Coleman 
(C. C.) II Fed. 97; Harmon v. Auditor, 123 lU. 122, 13 N- E. 161, 5 
Am. St. Rep. 502. 
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jn the .case of Southern Pac. R. R. v. U. S„ i68 U. S. 48, 18 Sup. 
Çtf.^jé, 4^ Iy;'Ed. àsSf,a'lcatdihal rule strbngly illustrating this view 

"The geD€(ral prlncl^hle announced In nùmçrpus cases Is that a right, ques- 
ti<;;i;j, (>r;,lfi(èt dlstinctly piit in Issue, dètermln'éd by a court of compétent 
jiirisdiéâon as' a gronnd of recovery, càilûot be disputed In a subséquent suit 
between the same parties, or their prlTies; and, even if the second suit Is 
tov a, différent caus,e of aptlon, the right, question, or fact once so deter- 
mined inust, as betwe'ëiï the same parties or their priVies, be talien as con- 
cluslvely established, so long as the judgmôtit in tUe firsi suit remaius un- 
modifle^. , Thip gênerai ni]|e Is demanded by the very object for which civil 
courts Ijavè -tjeen established, -which Is to secure the peace and repose of 
Society by thé settlement of matters capable of judicial détermination. Its 
enfopceoiçnt is essentlall» the maintenance of social order; for the ald of 
judicial tflbunalis would abt be inyoked for the vindication of rights of 
persons and property, if, fl,s ï>etween the parties and their privi es, conclusive- 
ness did not.fttten,^, thp iudgment of such tribunals in respect of ail matters 
properiy put in issue and actually determlhéd by them," 

It is true that this authority relates exçlusively to final judgments, 
but if the final judgment of the Virginia court, as between Mr. Ryan, 
vvho, as^ a Stockholder, is privy with the complainants hère, would 
conclusively sèttle the disputed rights of the parties, it seems clear 
that this court should give to that court first taking jurisdiction the 
oppOrtûïiity tb décide it. It has been said that the rule which ob- 
tains amOng • the circuit courts of the United States, by which a 
décision in onô circuit court is foUowed entirely upon like facts, al- 
thôtlgh bêt-vVfeen différent parties, is an extension of the doctrine of 
res judïeatài;'' This, perhaps, would not be contended, however, in 
this case; where the complainants heire and in the circuit court of 
Virginia are stsockholders in the same interest. But even where 
the parties are différent the rule has been approved as convenient, 
and as bne JWhich Sayes litigation, and which tends to\^ard the unity 
•of decisîoitiî iarrrong the fédéral courts, other than the suprême court. 
Office Spedalty Mfg. Co. v. Winternight & Cornyn Mfg. Co. (C. 
C) 67 iFed. 928. It has been, moreover, held that, "on motion for 
preliminary îinjunction, eVen greater eflfect is given to the prior ad- 
judication than in other cases. Earl v. Southern Pac. Co. (C. C.) 
75 Fed. 609. There are, indeed, cases where each court must ex- 
.ercise it$ independent jurisdiction, and render its indépendant de- 
cree; butîitishould be a strong case which would justify a court of 
the Unitéd'^Stateis in'graiiting an injunction afïecting great inter- 
ests, when,g5ive,n sufï).,ciently to understand that another such court, 
with concurrent jurisdiction upon a plenary bill, hàs full charge of 
the same controversy between the same parties or their privies, or 
h^ refustd SUçh aln injunction. ' Let us see if this is à case of that 
sîrôpg ai3i4 cbntrôlling chàfactei;. ' 

Thereïare several Rounds upon.whîch complainants insist that 
they are entitled to relief. The first is that it requires the unanimous 
consent, of. the stockholders of the Georgia &; Alabama Railway, 
belojë .the çohlpîai"fiâ,ht.ècan be permitted tO consdlidate or merge 
that'compaiiy with the^ Seàboard Aij- liiné or the Flùridâ Central & 
.Peninsular, ;.^n support ,'Of this proposition thèy cite the case oî 
klëxanâei" Vv ■ Raîlwây Cd., decided by the suprême court of the 
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State of Georgia, and reported in 33 S. E. 866. Thére tHe défend- 
ant Company was enjoined from building a belt line railroad, whèn 
it had no authority in its charter to do so. The court held in that 
case that "proper corporate action" was nothing less than the Unani- 
mous consent of eyery stockholder. There, however, the défend- 
ant Company was not chartered under the gênerai railroad law of 
the State ; and the court in that case held that, if the road had been 
under that gênerai law, the cpmpany could indefinitely extend its 
railroad, build branch roads from any points on its line, consolidate 
with any other railroad company, or lease the property thereof, if 
not a competing line, build and operate steamboats, etc. "Cer- 
tainly," the court continues, "the original corporators of the West 
Point Company would never hâve recognized as their own the sim- 
ple charter they obtained, after such additions as thèse, and numer- 
ous others that might be mentioned, had been added to it." In 
other words, the suprême court of the stàte seems carefully to dis- 
tinguish a case like that before them and a case like that before the 
court; for hère the Georgia & Alabama Railway is chartered un- 
der this gênerai law, and the court adds that the provisions of the 
gênerai railr-oad law are operative when that law constitutes the 
whole or a portion of the railroad charter. What, then, is "proper 
corporate action" for the purpose of merger and consolidation, when 
this is made the policy of the state by its statutory law? Corporate 
action, then, is the majority vote of the corporation. Cook, Stock. 
& S. (ist Ed.) 670; I Thomp. Corp. § 343. Indeed, the elasticity 
and expensiveness of the statute of Georgia permitting merger ànd 
consolidation of railroads are probably not surpassed by that of any 
State in the American Union or elsewhere. It is found in section 
2179 of the Code, which is as follows : 

"Sec. 2179. Any railroad company incorporated under the provisions of 
this article shall hâve authority to sell, lease, assign or transfer its stock, 
property, and franchises to, or consolidate the same with, those of any 
other railroad company incorporated under the laws of this or any oth«r 
State or of the United States, 'whose railroad withln or without this state 
shall connect with or form a continuous line with the railroad of the com- 
pany incorporated under this law, upon such terms as may be agreed upon," 
etc. ! 

Nothing can be added to emphasize the unequivocal powers of 
this express législative grant. Nor is it properly maintajnable that 
because the défendant John Skelton Williams occupies the positions 
of a member of the voting trust, président of the Georgia & Ala- 
bama Railway, and président of the Florida Central & Peninsular 
Railway Company, the merger or consolidation brought about 
through his instrumentality should be iiow enjoined. The circuit 
court of the Eastern district of Virginia likewise decided this ques- 
tion. "The fact," said Judge Waddell, in his opinion, "that J. W. 
Middendorf happened to be a director of the Seaboard & Roanoke 
and Raleigh & Gaston Railway Companies, a member of the firm 
of Middendorf, Oliver & Co., rtaking the purchase of this stock, 
does not necessarily render the sale of the stock to them void, how- 
ever much it may throw upon him and them the burden of showing, 
in order to sustain the transaction, that the sale was free from any 
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tainti.oî wrongdoîng, bona fide made, and for a fair consideratîon." 
GMÛô/v/Bèrry, 113 U. S. 32:2, 5 Sup. Ct. 525, 28 L. Ed. 1003; 
Le^^çriWorth Co. v. phicago, R. I. & P. R. Co., 134 U. S. 688, 
707^X0 Sup. Ct. 708, 33 L. Éd. 1064; Thomp. Corp. § 4059, and 
case^ cited. 

As tbjthe contention of the conlplainant to the effect that the pow- 
ers granted by the agreement creating the voting trust did not 
authorize the consolidation or merger of the Georgia & Alabama 
Railway with the Florida Central & Peninsular Railway, it is suffi- 
cient to point Out that the défendant Williams, in his sworn answer, 
déclares tha-t he and his associâtes do not purpose to use the powers 
of said yoting trust to bring about such consolidation. Since there 
is nq évidence in the record to cotitradict this answer, which has 
on this hèaring the efïect of évidence under oath, the court must 
take it as conclusive. The consolidation, then, if attempted, will 
be n)âde in some other way, and no injunction is properly grantable 
on this ground. 

Nor. do I attach àny importance to the contention that the Georgia 
& Alabaina Railway cannot corisolidate with the Seaboard Air Line, 
because theré is at présent no actual connection ■writh the two roads. 
The statute upon this subject must hâve a reasonable construction. 
The roads are now separated by less thân a dozen miles, and it ap- 
pears that the intervening track is being laid as rapidly as possible. 

Nor, in ihy judgment, is the consolidation and merger of the 
two roads contrary to the constitution of Georgia, upon the ground 
that they are compétitive, and because such consolidation might 
tend to defeat ; compétition and to create monopoly. The Georgia 
& Alabama .àn^ ,the Florida Central & Peninsular Railways start 
out from Savannah at right angles to each other. They serve to 
transport freight and pagsengers from widely-sepafated sections of 
two States.' -Nb point ôii either road can be reached in any reason- 
able timeby a passengerstarting out on the other. It is true that 
they cross onè ôr two shallow rivers on which small steamboats 
bccasionally ply, but thefe is nothing in the proof or in the conten- 
tion of courtsel to satisfy the court that the occasional delivery of 
freight by thèse roads to the steamboats in question could reason- 
ably constitute a compétitive business, in the meaning of the law, 
'br that, if thë rbalds were under identical control, it would tend to 
create monQpoly. The, évidence is tliat most, if not ail, the streams 
in question are spanned by the three powerful roads, — the Southern 
Railway Company, the Central of Georgia, and the Plant System; 
and, if the merged railroads of the défendants should attempt an 
înjurious mbnopOly of the trafïic on thèse important navigable 
Strèams, One or the other of the three competitors would promptly 
rieutralize /the monopoly. It is not difhcult to perceive that the 
c6ntemplate<^ System of the Seaboard Air Line, irtstead of tending 
tp defeat cbinpetition, must inêvitably tend to préserve it. The 
new System will contribute to the transportation service of the coun- 
try now so adinirably served by the Riant System and its Connect- 
ing roads, and by the great and powerful system of the Southern 
Railway, àhd by the Central of Georgia Railway. Surely, it needs 
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no argument to justify the statement that three great railroad Sys- 
tems serving the Southern states will do much to prevent and make 
impossible, rather than to create, monopoly in the railway trans- 
portation of thèse states, and will do much to prevent an injurious 
control, if any such should be attempted, of the vital functions of 
the common carrier in a territory which, with ail of its expanding 
interests, promises to be richer than the empire of Rome under a 
Csesar or a Trajan. 

It is a settled principle of equity that the granting or refusai of 
an injunction is to be determined by the sound discrétion of the 
court ; that it will not be granted where complainant's rights thereto 
are not clear, and unless an injury more or less irréparable is likely 
to resuit. While, of course, ail that has been said by the court on 
this occasion relates exclusively to this hearing, which is preliminary 
in its character, and does not necessarily préjudice the parties on 
the final hearing, the conclusion that the complainants' rights are 
apparently not clear, that no irréparable injury to them is likely to 
resuit, and that no illégal action seems justly attributable to the 
défendants, obhges us to deny the injunction sought. 



BROWN et al. v. EQUITABLE LIFE ASSUR. SOC. 

(Circuit Court, S. D. New York. January 6, 1902.) 

ExBCUTORS— Action on Life Polict— Phior Adjodication— Claim Mbkgbd in 

JUDGMENT. 

In an action, by the administrators of tlie estate in New Yorli of one 
who died in the Hawaiian Islands, to recover on a policy on the life of 
deceased payable to hls administrators, défendant pleaded that a prior 
admlnistrator at Honolulu, havlng possession of the policy on proofs of 
death, in a prior suit brought thereon in the circuit court of the First 
circuit of the territory of Hawaii, on appearance had recovered judg- 
ment against défendant for the amount due. HelA, that the cause of 
action on such policy merged in such judgment, which is a fuir défense 
to plalntifEs' claim. 

At Law. 

Edward D. O'Brien, for plaintifïs. 
Allen McCuUoh, for défendant. 

WHEELER, District Judge. The plaintifïs are citizens of North 
Carolina, appointed administrators of the estate in New York of 
David B. Smith, late of Honolulu, in Hawaiian Islands, and this suit 
is brought to recover $25,000 specified in an Insurance policy upon 
his life held by him, and payable, on proof of death, to his executors 
or administrators at the defendant's office in New York. The de- 
fendant has pleaded that a prior admlnistrator at Honolulu, having 
possession of the poHcy on proofs of death, in a prior suit brought 
thereon in the circuit court of the First circuit of territory of Hawaii, 
on appearance has recovered judgment against the défendant for the 
amount due. To this the plaintifïs hâve demurred. 

Upon the recovery of this judgment the admlnistrator became 
vested personally with the right to enforce it there or elsewhere in 
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other jùHsdictions, without pi-ofert of letters of administration. 
CraWford v. Witten, tpfft, 154, mentioned in note to Walker v. 
Witter, Dotig. 4, was an action in the king's bench in England on 
Stich'-â judgment recoVered fcy thè plaintift' as admiriistrator in the 
maydr's court at Calcutta, in Bengaî. Talmage v. Chapel, 16 Mass. 
71, was upon a judgment reçovered by the plaintiff in New York to 
Which the défendant pleaded that he had not been appointed adminis- 
trator in Massachusetts. The court held the plea bad, and said : 

"l'Ije actipn is on a judgment already reçovered by the plaintiff, and it 
mlght'JiàTé been brought in hls own naine, and not as admînlstrator. For 
the dëbt WAê due to him, he belng answètable for It to the estate of his 
intestate; and it ougbt to be consldered as so brought, his style of admin- 
istratqr being merely descriptive, and not belng essential , to his rlght to 
recover. Itïs important to. the purposes bf justice that this should be so, 
for an admînlstrator appoliited hère could not tnaintaln an action upon this 
judgment, not belng privy to It Nor could he maintain an action on the 
original contract, for the defeùdants mlght plead in bar the judgment re- 
çovered: agalnst them in New York." 

This lattër supposition covers this case. In Biddle v. Wilkins, i 
Pet. 686, 7 L. Ed. 315, which was an action in Mississippi on a judg- 
ment in Pennsylvania to which the défendant pleaded that he was the 
administrator in Mississippi, the plea was adjudged bad, and Mr. 
Justice Thompson for the.xçurt, after reviewing the cases, repeated 
that language'of the court of Massachusetts. And in Wilkins v. 
Ellett, ic8 U. S. 256, 2 Sup. Ct. 641, 27 h. Ed. 718, on a plea in an 
action in ï^çnnessee of payment in Âlabama to an administrator 
there, Mr. Justice Gray said : 

"If a débtor, residlng in another state, cornes Into the state in which the 
administrator bas beep appointed, and there pays him, the payment Is a 
valld discharge éverywhere. If the debtor, belng in that state, is there sued 
by the administi'ator, and Jvi3gment reçovered against him, the adminis- 
trator inay briiig suit in his own name upon that judgment in the state 
where the debtor résides. Talinage v. Chapel, 16 Mass. 71; Biddle v. Wil- 
kins, i F^pr 686. 7 I/. Ed. 315." 

Upon thèse principles the cause of action is merged in the 
Hawaiian judgment, and the right of recovery upon it hère is in that 
administrator, and not in the plaintiffs. There can be but one such 
right, and that is his. 

Demurrer overruled. 



HOME LIFE INS. C». V. MYEES. 
(Circuit Court of Appeals, Eighth Circuit December 2, 1901.) 

No. 1,456. 

LiFK Insukancb— Application— Matbriai. Questions. 

Where an applicant for life Insurance agrées with the company as a 
considération for such Insurance that he has no proposition or negotia- 
tion for Insurance pending with or under considération by any other 
Insurance company, and warrants that hls answers to questions relative 
thereto are true, such agreement is on a material matter, and will be 
enforced. 

ISamb— Falsity opAnswkkb. 

Where an application for life Insurance in défendant company bore 
date July Ist, and policies were Issued thereon Septembér 8th, and it 
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wa$ shQwn that the appHcant had applied to another company for In- 
surance on .Tune 28th, and obtained pollcles thereon about September 
15th, the appllcant's négative answer to a question in bis application 
with défendant company as to whether he had any proposition for Insur- 
ance with another company then pending was false. 

8. Samb— Amodnt Kbquebted— Separatk PoLicites— Departdre fhom Appli- 
cation. 

Where an application Is made for Insurance In the amount of $25,000, 
and the company Issues two pollcles for $10,000 each and one for $5,000, 
eaeh contalning the statement that It was executed "In considération of 
the wrltten and prlnted application for thls policy," and each accepted 
by the Insured wlthout objection, the fact that one policy for the whole 
amount was not issued, Instead of separate pollcies, is not such a de- 
parture from the application as will relieve the applicant from agree- 
ments made therein. 

4. Bame— Construction— CoNTRACT for Insurance and of Insurance. 

An application for life Insurance dated July Ist contained the ques- 
tions: "What amount has been pald to make the Insurance under 
this contract binding from this day, provided the application is ap- 
proved? Has condltional receipt been given? State the terms agreed 
on for settlement of flrst premiums subject to approval by the com- 
pany V" Proper answers were glven thereto. Policies were issued in 
accordanee therewith on September 8th, each recitlng that it was issued 
in considération of the "application for this policy," and they were 
accepted by the insured. Held, that the application and answers thereto 
amounted to a contract for Insurance, and not to a contract of Insurance 
from the date of the application. 

6. Bame — Date ce Policies— Acceptancb as Waivbr. 

By accepting the contracts of Insurance dated September 8th, In full 
satisfaction of the contract for Insurance, the insured waived departure 
from any provisions of the application, requiring the policies to be 
issued as of the date of application. 

6. Same— New or Modifiée Application— Facts Constdered. 

Insured flled application for llfe Insurance With défendant company, 
and underwerit a médical examlnation, the results of which were flUed 
out in blank forms on the back of the application. Owlng to the 
large amount of Insurance requested, another examlnation by a second 
physlcian was had, and the results thereof were filled in on the reverse 
side of one of the company's blank applications. No further application 
from insured was required, but he fllled In and signed the blank form 
Identically as the flrst, except as to the questions: "Is applicant now, 
or has he ever been, insured in this or any other company? Give name 
and amount." "Has any proposition or negotiatlon or examlnation for 
Insurance been made in this or any other company on which a policy 
has not been issued, or which, if issued, was modlfled In amount, kind, 
or rates?" In the original application the first question was answered, 
"$15,000 N. Y. Lilfe; $5,000 lodge assessment;" the second, "No." In 
the second application the answers were transposed. Eeld, that there 
was no contract between the parties that the second application should 
constitute a new or modlfled application for the desired Insurance. 

7. Samk— Definite Answers— Clérical Mistake. 

The answer to the question relative to pending propositions or negotia- 
tions for Insurance with other companles was not rendered ambiguous 
and uncertain by the answer flled thereto In the second application, so 
as to impose on the company the duty of seeking more deflnite informa-, 
tion at the rlsk of walvlhg, by fallure so to do, the requlrement of any" 
information on the subject; the transposition being a clérical error, and 
a négative answer being clearly Intended. 

8. Same- Proops op Dbath— Waiver— TJnknown Dépense. 

Eequiring proofs of death, or treatlng for a settlement of an Insurance 
policy, or otberwlse subjecting the clalmant to expense is not a waiver 
of any défense unknôwn to the company at the time. 
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In fepor'lo thç Circuit Court ofthe United States for the District 
of Kansas. 

CÏifford Histed and W. H. Roissington (William G. L(Ow and Chas. 
Bloo,d Smith, on the brief ), for pîaintiff in error. 

John H. Atwood and Chas. Hayden (H. F. Graham, C. F. Hur- 
rel, and Sidney Hayden, on the brief), for défendant in error. 

Before SANBORN and THAYÉR, Circuit Judges, and ADAMS, 
District Judge. 

ADAMS, District Judge. This was an action instituted by the 
défendant in error, as administrator of the estate of Paul B. Swet- 
lick, to recover of the Home Life Insurance Company, plaintiflf in 
error, the sumof $25,000, alleged to be due him on three certain poli- 
cies oflife Insurance executed by the insurance company upon the life 
of his intestate. Many défenses wére interposed tô the action, but 
only one of thera will be consideréd by us, as it is décisive of the 
case. The three policies sued on (two for $10,000 each and one for 
$5,000) each read in part as follows : 

"The Home Life Insurance Company, by thls policy of Insurance, in con- 
sidération of ttie wrltten and printed application for this policy, whlch is 
hereby made a part of thls contract, and of the payment," etc., "does insure 
the life of Paul B. Swetliclc. of * • •, in the amount of • • • dol- 
lars." 

The application referred to in the policy»^ embodying certain state- 
ments and answers to interrogatories, contains, over the signature 
of the insured, the following agrefiment : 

"I also agrée that àll the forég6ing statemeots and answers ♦ • * are 
by me warranted to be true, and are sOfCerèd to the company as a considéra- 
tion of the eqntract" 

Question 16 found in the application is as follows : "Has any 
proposition or nègotiation or examination for insurance been made 
in this or any pt)ier company or association on which a policy has 
not been issued, or which, if issued, was modified in amount, kind, 
or rates ? State in what company, and when ; or, is any other nègo- 
tiation for insurance contemplated ?" To this question the insured 
answered, "Nq." From the fpregoing it appears that the insured, 
among other things, agréed;with the company, as a considération 
for the policies in question, that he at that time had no proposition 
or nègotiation for insurance pending vfith or under considération 
by any other insufance company. This was a material matter, about 
which the company might reasonably require information, and upon 
which, its action might reasonably dépend. It was deemed so ma- 
terial Ijy the company that it required from the insured a warranty 
of the trùth with respect to it; and the insured, for the purpose 
-of securing the policy, was willing td rnake and did make the war- 
ranty as required. This agreement, relating as it does to a mat- 
ter obviously proper and material for; considération by the insur- 
ance company in determining whether it would accept the proposi- 
tion for insurance on the life of the insured, would be enforceab le 
even if it were not made the subject of spécial warranty; but, be- 
ing so made, it comes fully withih the principles announced in many 
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cases, and must be eiiforced. Jeffries v. Insurance Co., 22 Wall. 47, 
22 L. Ed. 833; Society v. LIewellyn, 7 C. C. A. 579, 58 Fed. 940; 
Brady v. Association, 9 C. C. A. 252, 60 Fed. ^2^ ; American Crédit 
Inderanity Co. v. Carrollton Furniture Mfg. Co., 36 C. C. A. 671, 
95 Fed. III ; Insurance Co. v. Webb, 45 C. C. A. 648, 106 Fed. 808. 
The record shows beyond cavil or doubt that at the time the in- 
sured tnade the application in question he had an application then 
under considération for insurance in the Northwestern Mutual Life 
Insurance Company for $20,000. The application to the Home Life 
Insurance Company bears date July i, 1892. The three policies is- 
sued on that application bear date September 8, 1892. On June 
28, 1892, the insured made application in writing for $20,000. of life 
insurance in the Northwestern Life Insurance Company, and subse- 
quently, about the middle of September, two policies of that Com- 
pany, each for $10,000, issued on that application, were delivered to 
the insUred. Accordingly, whether the application to the Home 
Life Insurance Company is to be treated as made when signed, or 
on a later day when forwarded to the insurance company for its 
action, on either of thèse dates and during ail the time intervening 
an application was pending and under considération by the North- 
western Mutual Life Insurance Company for a large amount of in- 
surance on the life of the insured, and his answer to question 16 
was undoubtedly false. Plaintifï's counsel appreciate the difficulty 
involved in this situation, and strenuously seek to avoid the resuit. 
They pleaded in their reply that the insured, at the time he made the 
application in question, informed the agent of défendant company 
that he had made applications for other and additional insurance, 
which at that time had not been acted upon, and that the nonappear- 
ance of this fact in the application was the fault of the agent of the 
défendant company, and not that of the insured. There is not a 
scintilla of évidence to support this plea. AU the évidence of this 
character in the record relates to the matter of securing further 
insurance at some time in the future, and may hâve been pertinent 
to another phase of the case, but does not relate at ail to the matter 
of pending negotiations for insurance, which is the subject involved 
in the first part of question 16. 

They next contend that the agreements found in the application 
w^ere not binding on the insured, because the policies were not is- 
sued in accordance with the terms of the application. It is con- 
tended that, because the application was for a policy of $25,000, and 
because the insurance company issued three policies for $10,000, 
$10,000, and $5,000, respectively, aggregating $25,000, this was such 
a departure from the terms of the application as amounted to a re- 
fusai to issue the policy as applied for, and to a new proposition by 
the insurance company to the insured to take the three policies in 
question on the terms contained in them alone, without référence 
tô the application. It is also contended that by the terms of the 
application the policy applied for was to bear date July i, 1892, 
the date of the application, or, at any rate, was to be effective from 
and after that day; but the policies actually issued bore date Sep- 
tember 8, 1892, and therefore that the policies were not issued on 
112P.-<54 
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the application as made. There is, in our opinion, no merit in either 
of thèse propositions. In the first place, the application is ribt for 
one pplicy of $2^,000, but merely for insurànce in that amoûnt. 
The Company accepted the proposition, and delivered to the insured 
insufarice consisting of three policies, aggregating the amount de- 
sired, The policies were delivered to the insured with the state- 
ment forming a part of each policy that it was exettited "in con- 
sidération of the written and printed application for . this pplicy." 
The insured accepted them, without objection, as issùed pursuant 
to the application for the saroe. Neither he nor any person claim- 
ing under him can nowbe heard to repudiate on such trifiing grounds 
the application so recognized by hini. 

We are also of opinion that there is no provision in the application 
clearly or by any fair implication requiring the policy or policies 
to be issued thereupon to bear daté July i, 1892, or to be effective 
ihereafter. It is true the following question — being No. 19 — appears 
in the application, namely: 

"What amount bas been paM to make the Insurance under this applica- 
tion blndliig from this day, provlded the application is approved by the Com- 
pany? Ans. $969.75." "Has condltionftl recelpt been glven? Ans. Tes." 
"State 1b (uU the terms agreed upon for the settlement of first premiums 
subject to éie approval of the company? Ans. Checl: glven due September 
4. 1892." , 

This amounts at best ônly to a contract for insurànce, provided 
the application should be approved by the company ; in other words, 
a contract for insurànce was concluded subject to the condition 
aforesaid. But the contract of insurànce usually expressed by a 
policy wàs clearly not to be madè until the application should be 
approved by the company, and then, in the absence of stipulation 
to the contrary, only within a reasonable time thereafter. But, sup- 
pose it be true that the application çontèmplated that the insurànce 
applied for, if approved by the company, should be effective after 
July I, 1892. The company executed its policies bearing date Sep- 
tember 8, Ï892, reçiting in each of them that they were issued in 
considération of the "application for this policy," and tendered the 
same to the insured as ànd for the insurànce applied for, and he 
accepted the same as issued on that application, Such being the 
case, we are of opinion that the contracts of insurànce were accepted 
by the insured in full satisfaction of the contract for insurànce, and 
that any trifiing . departures from the provisions of thé latter con- 
tract were thereby waived by him. The plaintifï, claiming under 
and through him, is bound by his acts, and on every principle of es- 
toppel cannot repudiate his obligations, çonstituting the admitted 
considération for the policy, and hold the insurer to honor its obli- 
gation undertaken , for that considération. , The doctrine of waiver 
and estoppej. both, combine to prevent any such inéquitable resuit. 

The next proposition urged by plaintiflf's counsel to excuse the 
false answér ,to question 16 is this : That the answer was so ambigu- 
ous and uncertain that, if the insurànce company wanted more ex- 
act or definite information, it should hâve requested it, and, having 
failed to do so, must be held to hâve waived the requirement of any 
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information on the subject. To appreciate the contention of coun- 
sel, it becomes necessary to advert to the proof. It appears that 
after the application was made and signed, and on August 15, 1892, 
a médical examination of the applicant was made, the results of 
which were written or filled out in blank forms on the back_ of the 
application; that when the application, with the accompanying re- 
port of the médical examiner, was received, at the home office of 
the Company in New York, the executive officers concluded, and 
so wrote its gênerai manager at Chicago, that by reason of the 
large amount of insurance applied for by the applicant the company 
desired another médical examination made by some other good 
physician of the regular school; that accord'ingly Mr. Swetlick, 
the applicant, was subjected to a second examination. It appears 
that the gênerai character of the médical examination made of ap- 
plicants for insurance by the défendant company was to require of 
the applicant and examining physician answers to certain questions 
which appear printed on the back of forms of application for insur- 
ance, and to require a report thereon by the physician. When the 
médical examiner undertook to make the second examination pur- 
suant to the requirement of the executive ofïîcers of the company, 
he took one of the blank forms which the company employed for 
that purpose, and fîlled it out, stating the results of his examination, 
and answering the several questions there appearing. This was 
done on September 3, 1892, and the report is signed by the second 
médical examiner as of that date. Notwithstanding the fact that 
no further application was suggested to or required of the applicant, 
nevertheless, because the blank for such appUcation was on the 
reverse side of the médical examiner's form, the same was signed by 
the applicant with the same date, abbreviations, punctuations, and 
spacing, as were found in the first application, with the exception 
oî answers to questions 15 and 16. In the first apphcation questions 
15 and 16, with their answers, are as follows : 

"(15) Is applicant now, or bas he ever been, Insured in this, or any other 
company; glve name of company and amountV Ans. $15,000.00 N. T. Life; 
$5,000.00 lodge assessment. 

"(16) Has any proposition or negotiation or examination for insurance 
been made In this or any other company or association on which a policy 
has not been Issued, or which, if issued, was modifled in amount, klnd or 
rates? State in what company and when; or, is any other negotiation for 
insurance contemplated? Ans. No." 

In the so-called second application the answers to thèse two ques- 
tions are transposed, so that the answer "No" is made to question 
15, and the answer "$15,000 N. Y. Life, $5,000 lodge assessment," 
is made to question 16. The paper called the second application 
was obviously intended to be merely a répétition or copy of the first 
application, and in no sensé the making of a new one. Such being 
the case, neither the insurance company nor the applicant can be held 
to hâve intended that the gratuitous copying of the first application 
on the back of the required second médical examination should con- 
stitute a new or modified application for the desired insurance. The 
parties' minds never met on any such proposition, and there was 
therefore no agreement to that elïect. Furthermore, it is obvious 
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from an inspection of the second application that there was simply a 
transposition of answers to the two questions constituting a mère 
clérical error. Any other conclusion would involve the applicant in 
a palpable falsehood in his answer to question 15, such as would de- 
feat recovery on the policies. He answers, in the so-called second 
application, that he had never been insured in any company, whereas 
the fact is, as disclosed by his answer to the same question in the 
first application, and also by the undisputed évidence in the case, 
that he was then insured in the New York Life Insurance Company 
and in a certain lodge. Moreover, the answer to question 16 in 
the supposed second application is manifestly so inapplicable and 
irresponsive to the question as to clearly show that it was never in- 
tentionally placed there. Taking thèse two médical examinations 
with the applications for Insurance on the back of them together, as 
they appear, in connection with the facts and circumstances attending 
their exécution, as already detailed, we think the sensible and rational 
interprétation to be placed upon them, and one upon which both 
parties to the contract acted, is that question 16 was not only an- 
swered in the négative, but was intended to be so answered. Any 
other interprétation involves a palpable contradiction and absurdity, 
as well as a breach of warranty, which would be equally fatal to 
plaintiff's recovery. 

Counsel for plaintiflf hâve called our attention to the case of Insur- 
ance Co. v. Raddin, 120 U. S. 183, 7 Sup. Ct. 500, 30 L. Ed. 644, and 
to a long line of similar authorities, which hold that, when a question 
in an application for insurance is imperfectly but truthfully answered 
as far as it goes, the company to which the application is made is 
deemed to hâve waived the requirement for more perfect or accurate 
information if it fails to request it ; but, in our opinion, that line of au- 
thority is totally inapplicable to the présent case. Hère there is 
neither a truthful nor an imperfect answer. On the contrary, a false 
answer, which, by the terms of the contract, avoids the policy. 

The next contention is that the défendant company required proofs 
of death from the plaintifï, and subjected him to some trouble and 
expense in preparing the same, and thereby, under the authority of 
the case oi Insurance Co. v. Baker, 27 C. C. A. 658, 83 Fed. 647, 
and cases therëin cited, waived the right to insist upon the breach of 
warranty in question as a défense. While it is claimed that one 
Abernathy, the defendant's agent, or the company itself, had some 
knowledge of Swetlick's habits, and of the amount of insurance 
carried by him at the time it requested proofs of death, and while 
requiring proofs of death and subjecting plaintifï to expense and 
trouble attending compliance with the request, might preclude re- 
liance uponmisrepresentations as to his habits and amount of insur- 
ance carried as a défense (as to which, under the peculiar circum- 
stances of this case, we express no opinion), a careful examination of 
ail the évidence fails to disclose that défendant, or any of its agents, 
had any kno\yledge, at the time it requested proofs of death, of the 
particular breach of warranty to which we hâve confined our atten- 
tion. Requiring proofs of death, or treating for a settlement, or 
otherwise subjecting the claimant to expense, is not a waiver of any 
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défense unknown to the cotnpany at the time. Insurance Co. v. 
Rosenfield, 37 C. C. A. 96, 95 Fed. 358, and cases there cited. The 
record shows that SwetUck, the insured, died on November 2, 1892, 
as a resuit of a gunshot wound, and under such circumstances as 
indicate self-destruction; that, aUhough a farmer of small means, 
and practically insolvent, he had negotiated for and secured within a 
short period of time before his death insurance on his life to the 
amount, including that sued for in this action, of $87,500. The évi- 
dence tended to show that he paid the first premiums on ail his poli- 
cies either by giving his note to the companies insuring him, or bor- 
rowing the money from others to pay the same, and that he was a 
man of intemperate and dissolute habits. 

Besides the défense already considered, several others, based on 
the évidence just alluded to, charging fraud in securing the insurance, 
suicide, and breaches of warranty as to habits and facts concerning 
insurance contemplated by him, were interposed by the défendant 
company. The évidence relating to thèse défenses is voluminous 
and contradictory, and the numerous and interesting questions of 
law arising thereon were ably argued by counsel, but, in the view 
we take of the one question already considered, it becomes unneces- 
sary to express any opinion on any of thèse other questions. 

The évidence establishing the breach of warranty on which we 
place our judgment is uncontradicted and conclusive. The trial 
court therefore erred in refusing to give the instruction, requested by 
the défendant at the close of the case, that upon ail the évidence the 
piaintiflf was not entitled to recover. 

The judgment must therefore be reversed, and the cause remanded 
for a new trial. 



McGEHEE T. mSTJRANCE CO. OF NORTH AMERICA. 

(Olrcuit Court of Appeals, Pifth Circuit January 7, 1902.) 

No. 1,036. 

LiBEL — PrIVILESED COMMUNICATIONS— ALLEGATIONS IN PlEADINGS. 

Allégations In a defendant's pleading imputlng criminal or fraudulent 
acts to the plalntiff, where relevant and pertinent as matters of défense, 
— such as allégations charging the plaintiCf in an action on a ftre in- 
surance pollcy with having Intentionally burned the insured property, 
or with having fraudulently overstated its value in his proofs of loss, — 
are absolutely privileged, and cannot be made the ground of an action 
for llbel. 

McCormIck, Circuit Judge, dlssentlng, holds that the effect of the 
privilège is merely to relieve the publication from the Implication of 
malice, and cast the burden of proving express malice on the plaintifl. 

In Error to the Circuit Court of the United States for the East- 
ern District of Louisiana. 

J. F. Pierson, for plaintifï in error. 

Chas. P. Fenner and E. B. Kruttschnitt, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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JRER CURIAM. The suit of John S. McGehee v. The Insurance 
CbinpatiJ^ of North America, No. 12,008, of the docket of the circuit 
court of the United States, Eastern district of Louisiana, was brought 
to reCovèr on a fîre insurance policy. The allégations in the an- 
swer filed in that suit, to the effect that the plaintiff had intentionally 
burned or procured to be burned the property, goods, and efïects 
claimëd to hâve been lost, and thàt in the proofs of loss the plain- 
tiff had grossly and fraudulently overestimated their value, whereby 
the policy had been avoided, were relevant and pertinent as matters 
of défense, and are absolutely privil^ged. See Townsh. Sland. & L. 
§ 221 ; Polkard's, Starkie, Sland. § 196; Odgers, Lib. & Sland. p. 141 ; 
Wilson V. Sullivan, 81 Ga. 238, 7 S. É. 274 ; Gains v. Insurance Ce. 
(Ky.) 47 S. W. 884; Abbott v. Bank (Wash.) 56 Pac. 376; Sherwood 
v. Powell (Minn.) 63 N. W. 1103, 29 t. R. A. 153, 53 Am. St. Rep. 
614; Johès V. Bro-milee (Mo.) 61 S. W. 795, 53 L. R. A. 445; John- 
son V. Brown, 13 W. Va. 119; Shelfer v. Gooding, 47 N.'C. 181; 
Gardemal V. McWilliams, 43 La. Ann. 457, 9 South. 106, 26 Am. St. 
Rep. 195. 

The judgment of the circuit court is afïîrmed. 

McCORMICK, Circuit Judge (dissenting). I do not concur in 
the décision of the court in this case. The rule which the opinion 
announces is supported by the décisions of the state courts in cer- 
tain of the States, and has been accepted by some of the more récent 
text writers. In my opinion, it has not been approved by the su- 
prême court of Louisiana. I rest my dissent on what I recognize 
as the controlling authôrity of the suprême court, announced in 
the case of White v. Nicholls, 3 How. 266, 11 L. Ed. 591. In that 
case the suprême court propounded the law which, in my opinion, 
is applicable to the case before us, in the folloviring language : 

"We hâve thus taken a vlew of the authorltles which treat of the doc- 
trines of slander and Ubel, and hâve consldered those authorltles par- 
tlcularly wlth référence to the distinction they establlsh between ordinary 
instances of slander, wrltten and unwrltten, and those which bave been 
styled 'prlvileged communications'; the peculiar character of which is said 
to exempt them from Inferences which the law has created wlth respect 
to those cases that do not partake of that character. Our examlnatlon, 
extended as it niay seem to hâve been, has been called for by tlie im- 
portance of a subject most Intlmately conheçted wlth the rlghts and happi- 
ness of individuels, as It is wlth the quiet and good order of soclety. 
The investigation has conducted us to tbe followlng conclusions, which we 
propound as the; law appllcaMe thereto: (1) That every publication, elther 
by writlng, prlntlng, or pictures, which charges upon or imputes to any 
person that which ^^nders hlm llable to punlshment, or which is calculated 
tp make hlm Infampus, or odlous, or rldlculous, is prima facie a Ubel, and 
impHés malice in the ^uthor and publlsher towards the person conceming 
whom such publication is made. Proof of malice, therefore, in the cases 
Just descrlbed, can never be requlred of the party complainlng beyond the 
proof of the publication Itsélf. Justification, excuse, or exténuation, if 
elther can be shown, must proceed from the défendant (2) That the de- 
scription of cases recognized as prlvileged communications must be under- 
stood as exceptions to this rule, and as being founded upon some apparently 
recognized obligation or motive, légal, moral, or social, which may fairly 
be presumed to hâve led to the publication, and therefore prima facle re- 
Ileves it from that just implication from which the gênerai rule of the law 
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Is deduced. The rule of évidence as to such cases Is accordingly so far 
changea as to impose it on the plaintifî to remove those presumptions 
flowing from the seeming obligations and situations o( the parties, and to 
require of him to bring home to the défendant thé existence of malice 
as the true motive of bis conduct. Beyond this estent no presumption 
can be permitted to operate, much less be made to sanctify the indulgence 
of malice, however wicked, however express, under the protection of légal 
forms. We conclude, then, that malice may be proved, though alleged to 
hâve existed in the proceedings before a court, or législative body, or any 
other tribunal or authority, although such court, législative body, or other 
tribunal may hâve been the appropriate authority for redresslng the griev- 
ance presented to it; and that proof of express malice in any wrltten 
publication, pétition, or proceeding addressed to such tribunal ■wiU render 
that publication, pétition, or proceeding libelous in its character, and action- 
able, and will subject the author and publisher thereof to ail the consé- 
quences of libel. And we think that in every case of a proceeding like 
those juBt enumerated falsehood and the absence of probable cause will 
amount to proof of malice." 

The report of the décision in that case does not note that any of 
the judges dissented from the rule propounded in the opinion. The 
cases arose in the District of Columbia, and were tried in the circuit 
court for that district. The publication on which they were based 
occurred on the 26th of June, 1841, and the actions were brought 
on November i8th of that year. The cases came on for trial in No- 
vember, 1842, and the décision of the suprême court was rendered 
in the January term, 1845. The court, as constituted when the dé- 
cision was rendered, consisted of Mr. Chief Justice Taney and Asso- 
ciate Justices Story, McLean, Wayne, Catron, McKinley, Daniel, 
and Nelson. In my opinion, the doctrine and authority of that case 
has not been questioned by the suprême court in any of its subsé- 
quent décisions. 

The very distinguished counsel for the défendant in this case urges 
with zealous confidence that the case of Vogel v. Gruaz, iio U. S. 
311, 4 Sup. Ct. 12, 28 L,. Ed. 158, is in conilict with the case of White 
V. Nicholls. As I read the opinion in the case agaînst Gruaz, it not 
only does not expressly weaken the authority 01 White v. Nicholls, 
but there is nothing in the opinion which by reasonable implication 
tends to qualify or liniit, much less renounce, the doctrine and rule 
propounded in White v. Nicholls. I therefore hold that the circuit 
court erred in sustaining the exception "no cause of action," and in 
dismissing the suit of the plaintifî, and that its judgment should be 
reversed, and the cause remanded, with directions to the circuit court 
to award the plaintifî a new trial. 



SCOFIËLD V. PENNSYLVANIA CO. 

(Circuit Court of Appeals, Slxth Circuit January 13, 1902.) 

No. 961. 

Carbikks— BiGHT TO Stop Off—Contract— Ticket as Evidkncb — Taking 
Up Ticket. 

Where a raUroad company agrées to transport a passenger betweén 
epectfied points, with the right to stop off at an Intermediate point, and 
the ticket coupon côverlng the distance between such points Is taken 
up by the company's conductor before reaching the Intermediate point, 
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dvier the passenger's objection, the fact that the passenger was thus 
left Vlthoïit wrltten évidence of his right to résume his Joumey from 
the place bf stop^bver glves the ëoMuctor of a later train no autbority 
to eject the passenger, since such rlgbt can be founded on a paroi agree- 
ment 

%, Samk— Expulsion of Passknger— Right of Action. 

Wbere a ràilrpad company agrées to transport a passenger between 
speciâe^* points,' wlth the right to stop off at an intermedlate point, and 
the,tIc]^et.,cpûpon coverlng the distance between such points Is taken 
up by il^e cbmpany's condnctor, over the passenger's objection, before 
reachlng Ijhe intermedlate point, — the right to stop off being denied, — 
the passenger's right o£ action against the company for breach of con- 
traet Is hot thereby consummated, so as to deprlve hlm of a right of 
action for expulsion from a succeedlng train on resuming his journey 
from the place of stop-over; such expulsion being dlrected by the com- 
pany's agent after inTestlgation. 

8. Same— Right to Résume Journbt without Ticket. 

"Where a railroad company agrées to transport a passenger between 
specifled points, with the right to Stop off at an intermedlate point, and 
there is nothing on the face of the ticket Inconsistent with such priv- 
ilège, nor any rule of the company shown contrary thereto, nor linowl- 
edge therèof by the passenger, and the company's eonductor, denylng 
the right to stop off, takes up the passenger's coupon oyer his objection, 
such passenger bas. a right xmder his eontract to résume his journey 
from tfie place of stop-ov^, though the written évidence of such eontract 
is in the hands of the company, and though the eonductor has denied 
his right to stop off. 

4 SAMBj-doSTHlBUTOET NeGMGEHCE. 

Where a railroad company agrées to transport a passenger between 
specifled points, with the right to stop off at an intermedlate point, and 
the tlcl(et coupon coverlng the distance bet>veen such points is talien up 
by th« company's eonductor, over the passenger's objection, before reaeh- 
ing the intermedlate point, and the right to stop off denied, the pas- 
senger on restuning his journey from thé point of stop-over is not *gullty 
of contributory négligence, as a matter of law, in attemptlng to ride 
-without a ticket on a later train, from whlch he was expelled. 

In Error to the, Circuit Court of the ynited States for the North- 
ern District of Ohio. 

Thls is an action sounding in tort, bfoug;ht by the plaintiff in error against 
the Pennsylvania Company, the défendant in error, claimlng damages for 
"unlawfully ejèctlhg him frbinlt» passenger train on its road between Alli- 
ance and CrefiOine, Ohio, on March 6, 18Ô9. The case was tried before 
the court and a Jury, when;testimony was adduced tendlng to show the 
following facts; The plÉ^intifC, who was a lawyer practidng at Marion, 
Ohio, made a. trip on business tp New York, golng.by another route than that 
of the defendant's. Hàvlng COmpleted his business there, and wishlng to 
stop over at Alliance on his return, to attend to some further business tliere, 
he applled to the ticket agent of the défendant at New York, and Inqulred 
whether he could purchase a ticket of hlm from New York to Marion, Ohio, 
with the privilège of stopping over at Alliance, to whlch the agent replied 
in the aflirmative. Therenpbn thls plàiùtlff pnrchasèd a through ticket, whlch 
was in the cpmmon form for. the whole trlp; the agent assurlng hlm that 
he would hkve the right to stop over at Alliance. The ticket bore coupons 
provlding for transporta tlon— First, from New York to Pittsburg; second, 
from Pittsburg to Crestline; and, third, from Crestline by a distinct ticket 
over another road, called the' "Blg 4," to Marion. Soon after leavlng New 
York, when the eonductor teok up the flrst coupon, the plaintiff explained 
to hiûj thàt hé had purchasefl the ticket with a privilège of a stop-off at 
Alliance, and the eonductor wrOte upon the ticket, whlch' he wlthheld for 
the nigjjt, the words "Off Alliance." Afteir leavlng Pittsburg the next mom- 
Ing, and before reaching Alliance, the plaihtlft called for his ticket An 
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«ther conductor was on thls train. On belng told by the plalntiff that he 
wished to stop off at Alliance, and that he made an agreement when he 
bought the ticket givlng him this privilège, thls conductor declared that he 
had no such right, and refused to allow hlm the privilège. Against the 
protest of the plaintlff, he tore off and retained the coupon running from 
Pittsburg to Crestline, handing baek the ticket from Crestline to Marion. 
The plaintlff Informed the conductor that he had business requlring hlm to 
stop off at Alliance, and should do so. The plalntiff left the train at Alli- 
ance, and, having dlspatched his business, he then took the next train of the 
défendant going to Crestline. When the conductor of that train called on 
the plaintlff for his ticket, he explained ail the clrcumstances above nar- 
rated, and elaimed the rlght to ride through to Crestline. The conductor 
did not assent to this, and demanded his fare. The plaintlff refuslng to pay 
it, the conductor telegraphed to the proper officer of his company for in- 
structions, as foUows: 

"Masslllon, 3/6A899, 

"F. démens: Two pass'rs boarded train at Alliance holdtag tickets of 
P. R. R., issued form D2S, Nos. 8,670 & 8,671, our coupons lifted. They claim 
that they bought the ticket with the understanding that they could stop 
off at Alliance, and on arrivai of No. 9 at Alliance got off. Their tickets 
read Crestline to Marion, limited to March 7. Please advlse. 

"Altaffer." 

To thls he received the followlng reply: 

"3/6/1899. 

"Altaffer: Parties were Informed that they could not stop over. Collect 
fare. "F. Clemens, 

"H." 

Thereupon, the plalntiff still refuslng to pay his fare, the conductor. In 
the présence of a considérable number of passengers, putting his hand upon 
his shoulder, indlcated that he wonid compel him to leave the train. No 
violence was used, but the plaintlff left because he knew there was no alter- 
native. Later the plaintlff retumed to Marion by another route. There was 
a time llmlt on the plalntiff's ticket, wlthln whlch It must be used and the 
trip completed. But there was ample time within it for the stop-off at 
Alliance, and the plaintlff would hâve reached his destination in time If he 
had not been put off the train as above stated. By the rules of the company, 
upon a question arising of the character of that between the plaintlff and 
the conductor who ejected him, the conductor was required before resortlng 
to such a measure to report the matter to "headquarters" and receivc in- 
structions, and he could not put the passenger off without instructions. 
Clemens, the station agent at Crestline, was appolnted by the company to 
exercise the duty of receivlng thèse reports, and glving such directions on 
the part of the road where the plalntiff was ejected. 

Upon testlmony tending to prove thèse facts, the court, at the request of 
the défendant, instructed the jury to flnd for that party. This was done. 
The case comes hère on wrlt of error from the judgment entered upon the 
verdict. 

Elisha B. Durfee and J. K. Hamilton, for plaintiff in error. 

E. W. Tolerton, for défendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

From the narrative contained in the bill of exceptions of the 
proceedings at the trial, it appears that the learned judge who pre- 
sided directed a verdict for the défendant upon the ground that, con- 
ceding the plaintifï had a valid contract with the défendant for his 
transportation from New York to Marion, with the right to stop off 
at Alliance, still, the conductor on the train running from Pittsburg 
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to Cr«stlipe.hàvîng taken from hini his coupon covering the dis- 
tance between those places, he was left without any évidence of his 
rîght to travel ort another train from Alliance to Crestline, and 
could iiot complâin that the conductor of the next train put him 
off upon his refusai to pay fare, beçause, to quote from the charge 
given to the jury, "the law is that, as between conductor and pas- 
senger, the évidence of the contract, which is the ticket, is conclu- 
sive, and that the conductor must foUow out his conduct on that 
évidence and on that ticket." In this we think the court erred. It 
was held by the suprême court in Railroad Co. v. Winter's Adm'r, 
143 U. S. 60, 12 Sup. Ct. 356, 36 Ir. Ed. 71, that a passenger's ticket 
is not necessarily the only évidence of his right, and that it is com- 
pétent to show a paroi agreement made with the company's agent 
at the time the passenger buya his ticket that he should hâve a 
privilège such as that of stopping ofif at some place along the Une, 
and then éeasonably resuming his journey. That case is a suffi- 
cient authority. But see many cases afïirming the same doctrine 
coUected in 5 Am. & Eng. Enc. Law (ad Ed.) 603-639, — especially 
Railroad Go. v. Pauson, 17 C. C. A. 287, 70 Fed. 585, 30 L. R. A. 
730, and Huflford v. Railroad Co., 64 Mich. 631, 31 N. W. 544, 8 
Am. St. Rep. 859, cited with approval in the Winter Case. The évi- 
dence in the présent case tended to show that the plaintiff's con- 
tract for transpbrtation contained such a privilège. If that was so, 
it beçàme the duty of the Company to carry him to Alliance, and 
there afford him an opportunity to stop ofï, and then by some later 
train carry him on to Crestline. But it is said the railroad Com- 
pany violated its contract at the time when the intermediate con- 
ductor denied the plaintifï's right to stop off at Alliance and took 
away his coupon to Crestline, and that his right of action was 
thereby consummated. It is true that it was a violation of the con- 
tract, but it did not necessarily put an end to the plaintiff's right 
under it. The company could not absolve itself from the obliga- 
tions of its contract by wrongfully seizing and withholding the 
évidence of it. There are authorities which hold that a passenger 
may not enter a train for carriage without a ticket purporting to 
give him the; right to be carried, and refuse to pay fare, relying 
upon some agreement resting in évidence which the conductor can- 
not consider. This holding rests upon the impracticability of the 
conductor's deciding such questions, from lack of time to attend to 
such duty, and the lack of opportunity to hear the other party. The 
cases referred to, therefore, hold that in such a situation the passen- 
ger should pay his fare, and settle the question of his right with the 
company. Assuming this doctrine to be correct, as thus generally 
stated, we think it clear that such rialing is not applicable to the 
case hère presented. It is shpwn that the railroad company, prob- 
ably contemplating such incidents as this, had provided by its rules 
that a passenger should not be expelled from its trains without 
the case being fîrst reported and passed upon by its représentative, 
who would hâve opportunity to get information and act advisedly. 
If the company may bind itself by stipulations collatéral to its ticket 
for transportation, and not shown by it, it is in duty bound to pro- 
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vide the means by which such stipulations may be executed. It 
seems probable that if the person having authority to direct the 
conductor had done his duty, and inquired of the agent in New 
York, he would hâve learned of the agreement for a stop-over, 
and would then hâve given an order which would respect it, instead 
of one which he would know was a clear infraction of the passen- 
ger's right. He had ample time and opportunity to do this. The 
évidence tended to show that he had already been informed by the 
conductor who took up the coupon that the passenger had a ticket 
which gave him a right to be carried through to Crestline. He 
was exercising the power of the company in giving directions to 
the conductor, and his act was its act. The company was charge- 
able with knowledge that plaintifif had paid his fare, and it is no an- 
swer for it to shield itself behind its conductor and say : 

"This was a question between you and him. You should bave paid him 
your fare, and then corne to me for a settlement of my breaeh of contract 
in failing to carry you as I promised." 

That doctrine is bred of an emergency, and exists only where 
the spécial cause for it exists. There was évidence from which the 
jury might not unreasonably hâve believed that the plaintiff, when 
he took the train at Alliance, and when he made the facts known to 
the conductor on that train, supposed that measures would be taken 
whereby he would be accorded his rights, instead of the wrong 
being persistently followed up. It is said he was told by the con- 
ductor on the train out from Pittsburg that he had not the right 
to stop ofï at Alliance, and he was thereby duly apprised of the 
mistake of the agent at New York. But why was he bound to re- 
spect the opinion of that conductor? It was evidently contrary to 
that of the agent at New York who sold him the ticket, and to that 
of the first conductor to whom the ticket was shown, and more- 
over it was contrary to the fact. If there was some rule of the 
company under the opération of which a stop-ofiE was' not allowed 
upon such a ticket as the plaintifï held, it was controUed by his 
contract, for he was not bound to take notice of it unless he in fact 
knew of it, which was not shown; and there was nothing on the 
face of the ticket inconsistent with this privilège contracted for. 
Railroad Co. v. Winter's Adm'r, above cited. 

It is contended by counsel for the défendant that the instruction 
of the court was not only justified, but required, by the décision 
of this court in PouHn v. Railroad Co., 6 U. S. App. 298, 3 C. C. A. 
23, 52 Fed. 197, 17 L. R. A. 800. In that case Pouhn bought and 
paid for at Détroit what was supposed to be a ticket to Montréal 
and return, but was handed two tickets from Détroit to Montréal. 
He found out the mistake before he left Détroit, but, not being able 
to find the agent, went on to Montréal without a correction. On 
his return, after passing Québec, the conductor refused to recognize 
the ticket tendered him, which was one running from Détroit to 
Montréal, and demanded the fare. This was refused, and Poulin 
was put ofif the train. This was his cause of action. But in that 
case there was no représentation or agreement on the part of the 
agent selling the ticket, and there was a simple mistake, of which 
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the plaîtitîff had knowledge before he took the train. He had no 
reason to suppose that the company knew of the mistake, or knew 
that it was under any obligation to carry him back on his return 
trip. ^ There was no proof that there was any rule of the company 
providing for a référence by the conductor to any officer of the 
company to guide him in such an emergency, or that any such réf- 
érence was in fact made. PouHn admitted that he knew that his 
ticket did not call for a passage on his return trip, but he relied 
simply on the fact that he had paid for his return passage, and 
had been told by a person at the office of the company, who also 
told him he had no authority, that he thought it would be ail right. 
On this State of facts, this court sustained the action of the lower 
court in directing a verdict for the défendant. The ground of the 
décision^ as stated by Judge Taft, who delivered the opinion of the 
court, was that: 

"The conduct of the plaintlff In attemptlng to ride on a ticket whleh he 
knew dia not purport to give him a right to do so was négligence, as matter 
of law." 

The case was properly distînguished from such a one as this in 
the course of the opinion, where it was said : 

"This l6 not a case, It wlU be observed, where the terms of the ticket, in 
order to be understood, had to be read in the light of rules of the company 
not knowh to the passenger. Hère was no représentation by the ticket 
agent selllng the ticket as to the eflect of ambiguous language, or signs on 
Its face on which the passenger mlght rely, as in the case of Murdock v. 
Ballroad Oo., 137 Mass. 293, 50 Am. Rep. 307. The language of the ticket 
was plain, and there was no attempt to vary its meaning by any verbal 
statement by the ticket agent selllng it If there had been, a case would 
be presented which mlght call for the application of différent principles. 
Under such clrcumstances, the passenger would probably hâve the right to 
rely on the représentation by the agent that the ticket was ail right as be- 
Ing, in efCéct, a statement that the rules of the company permitted con- 
ductors to receive a ticket good on Its face for passage from one point to 
another as goôd for passage either way between the points. But hère the 
agent's act In selling the ticket was, as the plaintlff himself admits, a pal- 
pable mistake, upon which the plaintlff, when he discovered it, had no right 
to rely as a deliberate représentation that the ticket was good for passage 
from Québec to Détroit" 

It will be observed that the décision was put upon the ground 
pf, contributory négligence on the part of the plaintlff. In view of 
the altered and additional facts of the présent case, we think it can- 
not be said, as matter of law, that the plaintiff was guilty of négli- 
gence in atteinpting to ride on the train from which he was ejected. 
The testimony might induce the jury to come to a différent conclu- 
sion. But howeyer this might be, such négligence as is imputed 
to the plaintiff in this particular was not proximate to the injury. 
After he was aboard of the train, and while he was taking the benefit 
of his contract, he was put off by order of the company. The 
question was not one between himself and the conductor, but was 
one between the passenger and the company itself. It is true that 
it was said in the Poulin Case: 

"The law settled by the great weight of authority, and but recently de- 
clared in a case in this court (Rallway Co. v. Bennett 6 U. S. App. 95, 1 Û. 
0. A. 392, 49 Fed. 598), is that the face of the ticket is conclusive évidence 
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to the conductor of the terms of the contract of carrlage between the pas- 
senger and the company." 

But this language is to be interpreted by référence to the facts 
in the case, not only by the gênerai rule of construction of judicial 
opinions, but upon the express distinction made by the court in 
the passage above quoted from its opinion. Of the Bennett Case 
it should be said that it was decided before the Winter Case was 
decided by the suprême court, and is to some extent controlled by 
the later décision. 

The judgment must be reversed, and a new trial awarded. 
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(Circuit Court of Appeals, Fifth Circuit January 7, 1902.) 

No. 1,085. 

L Appeai,—Revikw— Action Tried to Court. 

Where a case i^ tried to the court without a Jury, and the facts are 
undisputed, the only questions reviewable in the appellate court are 
■whether the judgment is supported by the facts found under the plead- 
Ings. 

2. Plbading— BuPFiciKNCY op Pbtition— Geohgia Code. 

TJnder the Georgia Code, which abolishes forms of action, and simply 
requires a plalntifC to set forth in his pétition, in paragraphs, the facts 
which constltute his cause of action, a pétition in an action by the 
owner of bills of ladlng to recover the value of the goods represented 
thereby is sufiBcient to sustain a recovery where it allèges facts which 
raised a duty on the part of défendant, Into whcse possession the gooda 
came by virtue of such bills of lading, to properly deliver them, and 
shows a breach of such duty by their delivery to another, by which 
they were lost to plaintifE; and it is not material whether défendants 
llability arises upon the contracts or ex delicto. 

8. Bailment— Stoppage op Cotton in Transit for Compression— Relation 

AND LlABlIiITY OP COMPRESS COMPANT. 

Under rules governing the transportatlon of cotton by southern rail- 
roads which permit it, when shipped from interior points to the sea- 
board on through bills of lading, to be stopped in transit for compres- 
sion, the owner of a compress through which cotton is so biUed for 
compression and substitution, who recelves it accompanied by manifesta 
which are substantial copies of the bills of lading, and show that they 
requlre its delivery at the end of the shlpment, to "order notify," taises 
and holds It subject to their terms, and is llable to the holder thereof 
for a delivery of the cotton without their production to one not author- 
Ized to receive it, by which it is lost to such holder. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the North- 
ern District of Georgia. 

This was an action by the Atlanta National Bank, the défendant in error, 
agalnst the Southern Railway Company, the plaintiff in error, to recover an 
amount claimed as damages for the wrong delivery of certain baies of 
cotton. Paragraphs 1 and 2 of the pétition described the parties. Para- 
graph 8 alleged "that the Southern Railway Company bas injured and 
damaged petitioner in the sum of $12,952.37, besides interest, as hereinafter 
stated." Paragraphs 4, 5, and 6 described the cotton, and whence it started. 
Pàragraph 7 alleged that for each and ail of the lots of cotton the re- 
ceiTing carrier issued to the shlpper a biU of lading provlding for Its safe 
carriage and its delivery to Hamilton, Gibson & Lealie, or order, at Norfolk. 
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Va. Para^aph 8 averred that the Southern Eallway Company was one of 
the Unes over whlch the several lotis 6f cotton were to be transported, and 
ail of the cotton recelpted for by the Atlanta, KnoxviUe & Northern Rallway 
and the Nashvllle, Chattanooga & St. Louis Eallway was by said roads 
transferred and dellvered to said Southern Rallway Company at Atlanta, 
Ga. Paragraph 9: "Ail of said cotton was shlpped care of Bell Street 
Compress, whlch was run and controUed by the Southern Rallway Com- 
pany when the cotton was recelpted by It." Paragraph 10; "Your petltioner 
bona flde and in due course of business recelved the bllls of ladlng as col- 
latéral siecurlty for the payment of a certain note, and it was on the faith 
and crédit of said bills of ladlng that said money was advanced, and by 
reason of said indorsement petltioner became invested with title to said 
bllls of ladlng and the property covered thereby." Paragraph 11: "Each 
and ail of said bills of ladlng were Indorsed at the time of said transfer 
by the proper persons to vest full title in petltioner." Paragraph 12: "That 
défendant, by accepting said cotton, Is bound by the terms of said bills of 
ladlng, and contracted thereby to safely dellver said cotton to the order of 
the consignées." Paragraph 13 averred that the petltioner attached to its 
pétition copiés of ail of said bills of ladlng, wlth the Indorsements thereon. 
Paragraph 14 charged that the défendant wrongfuUy dellvered said cotton 
at Atlanta, Ga., to Hamilton, Gibson & Leake, without the knowledge or 
consent of the petltioner, and without the production of said bills of ladlng, 
and thereby injnred the petltioner In the sum sought to be recovered in 
this aëtion, namely, $12,952.37, besides interest from April 1, 1898, and ail 
accrulng Interest at 8 pet cent, until paid, being the balance due on said 
debt; the value of said cotton exceeding the balance due on said debt at 
the time of said wrongful dellvery. Paragraph 15 shows the suing out of 
an attaehment executed by process of garnlshment on the Fourth National 
Bank and the Capital City Bank of Atlanta^ the garnishees having made 
answer unto said process admitting an Indebtedness sufflclent to satisfy pe- 
tltioner's demand, closlng with a prayer for judgment on its attaehment 
agalnst the défendant company and against the garnishees for the amount 
of Its demand, principal and Interest, according to the statute In such cases. 

The défendant Interposed a gênerai demurrer that the pétition showed no 
cause of action, and demurred specially to paragraph 14 on the ground that 
there was no such ownership In the plalntlff, as transférée of the bills of 
lading, as would cause privlty to exist between it and the défendant, not 
a party to the contraets of shipment represented by the said bills of lading; 
with a motion to strike ail allégations above demurred to. The défendant 
also presented Its plea and answer to the différent paragraphs of the plaln- 
tlff 's pétition. 

By consent of parties, the cause was referred to an auditor "to hear and 
détermine ail questions of law and fact therein, and report the évidence and 
his conclusions to the court, subject to further considération and révision." 
Agreeably to this consent order for référence,' the case was heard before 
the auditor, who made hls report, announcing his flnding thus: "I therefore 
find that the plalntlff is entltled to recover of the défendant in this case a 
judgment for the sum of $12,952.37 and interest on said sum from the Ist 
day of April, 1898, until paid, at the rate of elght per cent per annun]> this 
belng the amount due on the note, and It belng agreed that the value of 
cotton Involved is in excess of this amount." The défendant submitted ex- 
ceptions, whichwere overruied by thé auditor, and the report and the ex- 
ceptions were submitted to the court for considération and revision. ■■ The 
questions raised by the exceptions to the auditor's report were fully argued 
before the court, and, after taking timè to conslder, the court madé a 
partial annoùneémént of Its views, and asked to hear cotihgél briefly further 
on two questions; that Is: <1) As to the right of recpvéty against thé de- 
fendant as a warèhouseman; and (2) can such reçovery be had under thé 
pleadings In the case? On Jaiiuary 23, 1901, the trial Judge filed hls opinion 
(106 Fed. 623) showlng hls conclusions as to the questions raised, and an- 
nounced that "the exceptions to the report of the auditor wlll be overruied, 
and the report conflrihed." The défendant having petltloned for a rehearing 
on the exceptions to the auditor's report, the circuit court on Februâry 28, 
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1901, made Its order, stating: "The above pétition for rehearjng bas been 
read and consldered, and the same is hereby approved and granted. It is 
ordered that plaintifE's counsel appear before me on the Ist day of March, 
1901, to show cause why the order overrullng defendant's exceptions to the 
auditor's report should not be revoked, and -w-hy the said exceptions should 
not be sustained; this order to opéra te as a supersedeas to préserve ail the 
rights of the défendant until the rehearing Is had, and until further order 
of the court is made." On March 8, 1901, counsel for the plaintiff and the 
défendant by a written stipulation "waive trial by jury, and agrée that the 
court may pass upon the law and the facts without the intervention of a 
jury." Thereafter the circuit court announced its conclusions and judgment, 
conflrmlng the auditor's report substantially in the foUowing language: 

"The above-stated case bas been submitted to the court by stipulation 
in writing for the court to enter a judgment therein on the law and facts 
without the intervention of a jury. The suit was originally brought by at- 
taclujaent in the city court of Atlanta, the attachment being executed by 
SÇIVÎ0Ç of summons of garnishment on the Fourth National Bank of Atlanta 
aiid the Capital City Bank of Atlanta, whlch summons of garnishment was 
answered by the garnishees, each admitting indebtedness in amounts more 
than enough to pay the debt sued for. The déclaration in attachment was 
flled in the city court, which sets forth plaintifTs cause of action by pétition 
and in paragraphs, as provided by the statutes of this state. Afterwards 
the défendant, being the foreign corporation, removed the case to this court, 
and the record was duly flled, containing, in addition to the attacliment and 
déclaration in attachment and garnishments issued in the case, the bond glven 
by the défendant corporation dissolving the garnishments. The suit is brought 
by the plaintift against the défendant to recover the value of a large amount 
of cottpn, which it is alleged the défendant received under and by virtue of 
through bills of lading requirlng it to transport said cotton to Norfolk, Va., and 
there to deliver it to 'order notify Hamilton, Gibson & Leake.* The bills of 
lading covering the cotton directed that said cotton should be transported 
to Norfolk, Va., via the Bell Street Compress, Atlanta, Georgla. The péti- 
tion allèges that the plaintiffi is the holder, bona flde, for value, of ail of 
said bills of lading, and was therefore the owner of the cotton represented 
by said bills of lading; that it had received thèse bills of lading in regular 
course of business as collatéral security for a note made by Hamilton, Gib- 
son & Leake. It further sets ont that the défendant failed to transport 
said cotton as provided by said bills of lading to Norfolk, Virginia, but, 
on the contrary, delivered ail of said cotton at the Bell Street Compress, 
in the city of Atlanta, to Hamilton, Gibson & Leake, without requirlng the 
production of the bills of lading, and in violation of the terms of said bills 
of lading, which requlred that said cotton should be delivered at Norfolk, 
to order notify. Petitioner further allèges that the Bell Street Compress in 
the city of Atlanta, at the time of such wrongful dellvery of said cotton 
to Hamilton, Gibson & Leake, was owned and operated by the défendant, 
the Southern Rallway Company. The pétition allèges that the défendant, 
by acceptlng said cotton, was bound by the terms of said bills of lading, 
and contracted as a common carrier to safely transport and deliver said 
cotton at its destination to order of conslgnors according to the ténor of 
said bills of lading and the indorsements on the same; but the défendant, 
not regarding its duty in that behalf, neglected and failed to transport and 
deliver said cotton according to its contract, but, on the contrary, wrong- 
fuUy delivered said cotton at Atlanta, Georgia, to Hamilton, Gibson & Leake, 
without the knowledge of petitioner, and without its consent, and without 
the production of said bills of lading so held by the petitioner; and that 
by reason of the failure of défendant to so transport and deliver said cotton 
to petitioner according to the bills of lading said défendant has injured and 
damaged plaintiff in, the sum of $12,952.37, besides Interest from April 1, 
1898, and ail accruing interest at eight per cent, until paid, being the balance 
due on the debt to secure which said bills of lading were duly transferred 
to the plaintiff. 

"The défendant flled a demurrer in said cause, which was not insisted on; 
and aiso a plea and answer, in which it denied its liability as a carrier on 
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«cconnf of mld bllls of lading, denîed that It has recelred the cotton as a 
commoji pàmer^and denled Its llablllty elther as a comUion carrier or in 
any otbéi: capàcll^. The défendant, whlle not Inslstlng on Its demurrer, did 
InslSt thàt thére could bé no recovery against It under the plaintifE's déclara- 
tion, for the reasons whieh wlU be hereaftèr stated. 

"Thls is à gênerai statement of the Issue made by the pleadlngs. The 
foUowlng are the facts In the case: 

"The plalntUI Was the bona flde holder, for value, of the bllls of lading 
Introduced m évidence, at the tlme the suit was flled in the city court by 
it Theré is some doubt in the évidence as to the exact tlme at vs'hlch the 
bills of ladlng trhich are thé. basis of thls suit vcere received by the plaintiff; 
but the évidence ail tends, to show that the bllls of ladlng were received by 
the plalntlff wililn a few days after they were Issued, and, whether in its 
possession at the tlme the cotton was delivered at the Bell Street Compress 
or not, they had gotten into Its possession before the cotton flnally left the 
Bell Stréët Compress and was delivered wlthout the production of the bills 
of ladlng, aceordlng to the plalntlff's contention. The bank had taken on 
October 1, 1897, a note from Hamilton, Gibson & Lealie for $30,0(to, drie 
on demand, and money was advanced to them from tlme to tlme, or thelr 
checks paid, whlch were secured from tlme to time, and probably from day 
to day, by bllls of ladlng covering shipments of cotton shlpped to Atlanta 
and shipped out of Atlanta. A large amount of cotton covered by bills of 
lading whlch the bank held was found to be still at the Bell Street Com- 
press, and was sold by the compress, and the proceeds credlted on the note 
held by the plalntlff, reduclng the amount of the plalntlff's daim to the sum 
eued for. Fifteen of the bllls of ladlng on whlch thls suit was brought 
were Issued by the Atlanta, Knoxvllle & Northern Eallway, and two of 
sald bills of lading were Issued by the Nashvllle, Ohattanooga & St Louis 
Eallway or the Western & Atlantic Raiiroad Company. A small amount of 
cotton was covered by bllls of ladlng Issued by the Southern Ballway Com- 
pany itself, and as to thls the raiiroad company admlts Its llablllty, beeause 
It Itself Issued the bills pf ladlng; and there is no coûtroversy whatever 
in thls case as to that cotton. Ail of the bills of lading reclted in the usual 
f orm the recèlpt df the cotton from the shippers, and provlded that the 
cotton was to be shlpped to Norfolk, Virginia, and delivered to order 
notlfy Hamilton, Gibson & Leake, via Bell Street Compress, Atlanta, Georgia. 
The original bllls of lading are shown in the record. Ail of the cotton 
covered by the bllls of lading was brought to Atlanta by the Nashvllle, 
■Ohattanooga & St. Louis Eallway or the Western & Atlantic Raiiroad (ex- 
cept the small amount brought by the Southern Eallway, whlch is not In 
controversy) either as the initial carrier or as the Intermedlate carrier, and 
ail the cars containing the cotton in controversy were delivered by the 
Western & Atlantic Raiiroad at Atlanta to the Southern Railway Company. 
The receipts of the Southern Railway Company to the Western & Atlantic 
Bailroad Company are in the record. Ail of the cars were by the Southern 
Railway Company hauled to the Bell Street Compress, and there delivered 
to the compress. Contemporaneously with the delivery of the cotton to the 
compress, the Western & Atlantic Kailroad Company delivered manifests of 
the frelght wayblUs to said Bell Street Compress, said manifests being sub- 
stantlal copies of the wayblUs, which were in turn substantlal copies of the 
bllls pf ladlng. In each of sald manifests the cotton was descrlbed; its 
déstihation, Norfolk, Va., was glven; and the consignée, order notlfy Hamil- 
ton, Gibson & Leake, was set out. The charges on the cotton were not set 
out In thèse manifests. 

"The cars containing sald cotton, whén delivered to the Bell Street Com- 
press, were by thè agents of the compress opened, and the cotton therein 
delivered at the compress to Hamilton, Gibson & Leake by the agents of the 
compress In thls way: Eàch cotton hoùseln Atlanta had what is called a 
'compartment,' — that is, certain space at the compress, — Into which cotton 
received by it was placed when it flrst reached the compress. The purpose 
of thls cotton' going Into the compartment was for classification and sub- 
stitution. The évidence Is not clear as to whether the destination of the 
ootton was changed, or when it was changed, if such change was made; 
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but the évidence of J. D. Turner and C. T. Turner la to the effect that 
Hamilton, Glbson & Leake would notlfy the persons In charge of the com- 
press that tbey wished a certain number of baies of cotton compressed, 
whlch was to be sent to a certain point de^ignated In the notification. It 
seems to be a fact that in this way the destination of the cotton was changea 
between the time it reached the compress and the tlme it was taken out 
of the compartment. Tlie cotton -was shlpped via the Bell Street Compress 
for the purpose of compression and substitution in order to facilitate trans- 
portation. After being so compressed, it was by the agents of the com- 
press delivered by loading sbeets to Hamilton, Gibson & Lealie, and again 
shlpped; but where to It does not clearly appear in thé évidence, but the 
fair inference from the évidence Is that the destination of said cotton was 
by Hamilton, Gibson & Leake changed at the compress. The dellvery of 
the cotton to Hamilton, Gibson & Leake by the agents of the compress was 
wlthout the knowledge of the plalntlff, and without requiring the produc- 
tion of the outstandlng bills of lading coverlng the cotton. The Bell Street 
Compress, at the tlme the cotton was recelved by it and compressed and 
delivered to Hamilton, Gibson & Leake, was owned, controUed, and oper- 
ated by the Southern Rallway Company; not a separàte corporation, but 
simply as its property, the rallway company recelving from the compreiss 
the net profits arising from the business. It is admltted that the value of 
the cotton delivered to Hamilton, Gibson & Leake, as aforesaid, is more 
than the amount of the debt sued for. The uniform and universal rulfi and 
method adopted by carriers in the transferring of freight from one to an- 
other was shown to be as follows: The initial carrier executed and deliv- 
ered to the shlpper a blH of lading In the usual form; sometimes, where It 
was a through shlpment, routing the freight the entlre way from the Initial 
point to destination, — but in this case not routing the freight, but simply 
providlng th;at it should be transported to Norfolk, Virginia, as the destina- 
tion, and there delivered to order notlfy. There were three Unes of rall- 
way from Atlanta to Norfolk competing for freight besides the Southern 
Rallway. When said bills of lading were delivered to the shipper, a way- 
bill was made out, whlch was a substantial copy of the bills of lading, 
whlch wayblll was given to the conductor of the train contalning the 
freight, for his guidance. At the terminus of the Initial road an abstract 
of the wayblll was made at its freight office, and a charge made of said 
waybill and abstract agalnst the Connecting carrier, whereupon said ab- 
stract and wayblll were sent to the freight officiais of the Connecting car- 
rier as évidence of the fact that said freight was routed over its Une. When 
the cotton was delivered In Atlanta, the initial carrier, the Western & At- 
lantic Rallroad Company, did not notlfy the Southern Rallway in this accus- 
tomed method of the fact that it was a Connecting carrier of the cotton, 
but simply delivered the cars to the Southern Rallway with transfer slips 
nttached to each car. and the Southern Rallway tracked the cars to the 
Bell Street Compress, recelving for such service and trackage from the 
Western & Atlantic Rallroad Company $1 a car. (Tlie transfer slips and 
receipts by the Southern Rallway Company to the Western & Atlantic Rall- 
road Company for the $1 per car are In évidence.) It was also shown that 
It was the usual and neeessary custom, where railroads Connecting In At- 
lanta, or dellverlng freight in Atlanta, had no track elther to where the 
freight was to be delivered or taken from, for the rallroad company whlch 
did own the track to such place to be employed as transfer company to 
track the freight, recelving for such service no part of the freight charges. 
but simply a stipulated sum for such trackage service, paid by the carrier. 
It was also shown by the défendant that the agents of the compress, by 
the custom and practice prevalling among the railroads, the patrons of said 
compress, and the shippers or conslgnors of the cotton^ delivered ail cotton 
going to the compress to said shippers for the purpose of classiflcatlon, sub- 
Btitution, marking, etc., and that the compress recelved from shippers or 
conslgnors the cotton so classified, and compressed the same, and rede- 
llvered it to the conslgnors or shippers for reshlpment, and Issued to said 
consigner loading sheets, and that the agents of the compress did not re- 
qnlre the production of the outstandlng bills of lading, but delivered the 
112 P.— 55 
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cottW regjirdless of said outstanding bilîs of lading. At least, thîs was 
thé i)raetlcè at thé compresS bètween It, the rallroads, and the consignera 
oî thB^CjOtton up to the tlme of the transaction complained of by the plaln- 
tlff. Biut âiii<:e the trouble growlng out of thls transaction thls rule bas 
been éliàngedi and now the agents of the compress arerequired, before de- 
livering l^ç Cotton for shlpment, to takè up the outstanding bllla of lading. 
An agétit. éf one of the rallroads ceiiteflng In Atlanta testlfled that hls road 
never deilverèd cotton to the compress on through bllls of lading without 
first requiriûg the production Of the bills of lading; and the agent of another 
road testiled that he, as agent, requlred the agents of the compress to take 
up hls outstanding bllls of lading before delivering the cotton for réship- 
meht. ïhe Court flnds the fa et to be, however, that, as a gênerai rule, the 
pérsoiis ih charge of the Compress dellvèred cotton to the shippers, prlor to 
the transaction in question, without requiring the production of the bllls of 
lading. 

"On tjie question of handllng cotton at the compress In the elty of Atlanta 
there was introduced thèse two rules àdopted by the Southern Eallway & 
Steamshlp Assbciation; whlch was composed of the rallroads centering In 
Atltintia: 

" 'Rnie 3. Through shlpments of cotton covered h^ through bllls of lading 
and trayblUs rnay be stopped in transit for compression, or for compression 
and sui^stitution, and afterwards reshlppéd on the basls of a through rate 
from original point of shlpment to fluàl destination, provlded the cotton is 
not held at the compress point for more than sixty days. 

"'Rule 4. The destination of such cotton may be changed after reachlng 
the compress point upon surrender of the original bllls of lading, and new 
bills of lading may be Issued to correspond to changed destination, and 
through rate from initial point of shlpment to final destination at the tlme 
of shipment to be strlctly .malntalned.' 

"The materlal facts whlch the court finds in this case, and whlch it con- 
slders controlllng, are that àll of the cotton In question was shipped, as 
shown by the bllls of lading, via Bell Street Compress, Atlanta, and that the 
manlfests which accompanied > the cotton In question Into the compress 
Bhowed that It was shipped to 'order notlf y,' whlch by the custom among 
rallroads Indlcated to any one famillar with such matters that the bills of 
lading were outstanding in the hands of others than the shippers or con- 
signée, and the fuither faet that the cotton was unquestionably allowed to 
go out of the compress without the production of the bills of lading. 

"Conclusions of Law. 

"(1) The défendant is not llable to the plaintlff so far as the transfer of 
the cotton from the "Western & Atlantic Rallroad dépôt to the compress is 
concemed. Its duty In this respect was simply to track the cotton from the 
Western & Atlantic Eailroad dépôt to' the compress, and there deliver It; 
and thls duty it perfbrmed. There cannot be, in any view of the case, a 
llabillty agalnst the défendant on account of this service. 

"<2) There Is no llabillty on the part of the défendant company to the 
plaintlff either as a Connecting or a common carrier. Any duty the défend- 
ant otved the plaIntifC as to the transfer of thls cotton was dlscharged. As 
an Outgolng carrier It assumed no duty, the évidence ail showing that the 
cotton could hâve been routed out by any road entering Atlanta. 

"(8) Thé défendant is llable to the plaintlff as a compress company. The 
teasons for thls last conclusion are fuUy given In the opinion flled on Janu- 
ary 23, 1901, on the hearlng of exceptions to the report of the auditor, to 
whom thls case was referrfed. ' 

"The court Is ôf opinion, thérefore, that the plalntlfiC Is entltled to recover 
of the défendant, and It Is èrdèred that thé plaintlff do recover of the de- 
fendant, ttie sum of twelve thtttisand niné hundred and flfty-two dollars and 
tlilrty-seven éeûts X$12,952.87) principal, wIth Interest thereon at the rate of 
éight per cent, pér ahnum froia Aprll 1, 1898, and costs of court. 

:"Wm. T. Newman, U. S. Judge. 

"Thls March 27, 190L" 
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On March 30, 1901, the circuit court renderefl its judgment that the plain- 
tlfC recover of the Soutliçrn Eailway Company the sum of $12,952.37 prin- 
cipal, together with the sum of $3,105.33 Interest up to that date, and to- 
gether with ail accruing interest on said principal at 7 per cent, per annum 
until paid; to whlch fluding and judgment of the court the Southern Kail- 
way Company excepted, and to reverse which sued eut this writ of error. 

P. H. Brewster and Saunders McDaniel, for plaintiff in error. 
B. F. Abbott, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

It appears from the report of the auditor and the opinions of 
the trial judge that the défendant did not insist on its demurrer 
to the pétition, but did insist that there could be no recovery against 
it under the plaintiflf's déclaration. The défendant joined issue on 
the merits by plea and answer, in which it denied its liability as 
a carrier on account of the bills of lading, denied that it had received 
the cotton as a common carrier, and denied its Hability either as a 
common carrier or in any other capacity. The report of the au- 
ditor States, "There are no controverted facts in the case." And 
in the exceptions to that report filed by the défendant it is admitted 
that this statement of the auditor is true, but it is insisted that, al- 
though the facts are not controverted, certain conclusions reached 
by the auditor from thèse facts are erroneous, and not authorjzed 
by them. Also, in its assignnient of errors, in the second para- 
graph, it is recited, "The évidence of the case not being in conflict;" 
and also in paragraph 3 there is the recitation, "as the évidence was 
not in conflict." It is manifest that there was no ruling by the au- 
ditor, or by the court in reviewing the auditor's report, in relation 
to the introduction or rejection of évidence to which the railway 
Company excepted. As the case was tried without a jury, there 
could be no exception taken in the circuit court, nor can there be 
in this court, to any propositions of law announced by the judge as 
having been held by him in his considération of the évidence and 
reaching his conclusions or spécial findings of fact therefrom. Jen- 
nison v. Léonard, 21 Wall. 302, 22 L,. Ed. 539; Norris v. Jackson, 
9 Wall. 125, 19 L. Ed. 608; City of Key West v. Baer, 13 C. C. A. 
572, 66 Fed. 440, 30 U. S. App. 140. 

There are two questions of law in this case : (i) Are the plead- 
ings of the plaintiff sufïîcient to support the judgment ? (2) Do the 
facts found by the trial judge support the judgment? 

As to the first question, the auditor says in his report: 

"In Georgla, where ail formai distinctions between actions hâve been abol- 
Isbed by statute, and where the plaintiff Is simply required to set forth by 
pétition and in paragraph his cause of action, the question whether the 
déclaration is one in assumpslt on the contract or Is one on the case for 
wrongful conversion of cotton Is not of practlcal Importance." 

And the learned trial judge, in reviewing the report of the auditor, 
referring to this subject, says: 

"The System of pleading in Georgla now Is very libéral, and, this being an 
action at law, that Uberallty will be fully recognized In this court. I. thinlj 
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that, t^kjng thlS déclaration altogéther, the plaintiïf has plalnly and dls- 
• tlnctly sei îorth hls cause of action, sufflclently so, at least, at the présent 
Btage of tbe case, and after a flnding tbereon by the audltor." 

A careful examination of the provisions of the Georgia Code on 
the subject "Of Actions," tit. 4, §§ 4729, 4960, 4961, and 499S, with 
the related sections, which we do not deem it necessary to cite, 
has satisfied us that the views expressed by the auditor and by the 
eminent jwdge of the circuit court are fully sustained by the ternis 
of the Georgia statutes and the décisions of the suprême court of 
that State. We consider, therefore, that, the plaintifï having plainly 
and distinctly set forth its cause of action in separate successively 
numbered paragraphs as authorized and required by the Georgia 
Code, the pétition is sufficient to support the judgment. 

Are the facts f ound sufBcient to support the judgment ? We are 
embarrassed by the state of the record in our effort to hold in view 
or set out with clearness the facts found by the trial judge. On 
the same day that he approved the writ of error bond (May 25, 1901) 
he caused to be entered in the case an order "that the opinions ren- 
dered by the court in the aboverstated cause be, and the same are 
hereby, made a part of the record in said cause." And on the bill 
of exceptions that day presented by the railway company, he in- 
dorsed: "I do certify that the foregoing bill of exceptions is true, 
and, together with the record and opinion of the court, contains ail 
the évidence, rulings, and décisions of the court material to a clear 
understanding of the errors complained of; and the clerk of said 
court is hereby ordered to file the same as a part of the record of 
said cause." It cannot be that the many pages of record matter to 
which this certificate refers are to be received and considered by us 
as the spécial findings of faat, and it may well be doubted if, under 
the conditions in which the case was tried in the circuit court, it is 
our duty to thresh through ail this matter and winnow out the spé- 
cial findings which it may contain. If so, it is very difificult to dis- 
tinguish between a review of such a Judgment on writ of error and 
a review on appeal of a decree passed in equity. 

Waiving any question on this subject, it sufBciently appears that 
the trial judge did find: That the plaintiff bank had taken a note 
from Hamilton, Gibson & Leake. for $30,000, due on demand ; had 
advanced them money from time to time, and paid their checks, 
which were secured from time to time by bills of lading covering 
shipments of cotton shipped to Atlanta and shipped out of Atlanta. 
That the plaintifï bank was the bona fide holder, for value, of the 
bills of lading (attached to the plaintiflf's pétition) at the time the 
suit was filed in the city court by it. That thèse bills of lading were 
received by it within a few days after they were issued, and, whether 
in its possession at the time the cotton was delivered to the Bell 
Street Compress or ndt, they had gotten into its possession before 
the cotton finally left the Bell Street Compress. That ail of thèse 
bills of lading recited in the usual form the receipt of cotton from 
the shippers, and provided that the cotton was to be shipped to Nor- 
folk, Va., and delivered to "order notify" Hamilton, Gibson & Leake, 
via Bell Street Compress, Atlanta, Ga. That the Bell Street Com- 



SOUTHERN EY. CO. V, ATLANTA NAT. BANK. 860 

press, at the time this cotton reached it, was owned, controUed, 
and operated by the Southern Railway Company, not as a separate 
corporation, but simply as its property; the railway company re- 
ceiving the net profits arising from the business. That ail of the 
cotton covered by the bills of lading was brought to Atlanta by 
other carriers, and ail the cars taking the cotton in controversy were 
delivered at Atlanta to the Southern Railway Company, and re- 
ceipted for by it, and hauled or tracked by it to the Bell Street Com- 
press, and there delivered to the agents or servants of the Southern 
Railway Company then in charge of the custody and opération of 
the compress, accompanied by manifests of the freight waybills, 
substantial copies of the waybills, which, in turn, were substantial 
copies of the bills of lading, in each of which manifests the cotton 
was described, its destination, Norfolk, Va., was given, and the con- 
signée, "order notify" Hamilton, Gibson & Leake, was set out. 
The charges on the cotton were not set out in thèse manifests. That 
when thèse cars reached the compress the agents and servants of 
the railway in charge of the compress opened the cars, and placed 
the cotton in a certain space or compartment within the compress 
set apart to Hamilton, Gibson & Leake, the purpose of which was 
for classification and substitution by Hamilton, Gibson & Leake, 
who would then notify the persons in charge of the compress that 
they wished a certain number of baies of cotton compressed, which 
was to be sent to a certain point designated in the notification ; and 
in this way the destination of the cotton was changed between the 
time it reached the compress and the time it was taken out of the 
compartment. 

On the question of handling cotton at the compress two rules 
adopted by the Southern Railway & Steamship Association, which 
was composed of the railroads centering in Atlanta, are as foUows : 

"Rule 3. Through shipments of cotton covered by through bills of lading 
and waybills may be stopped in transit for compression or for compression 
and substitution, and afterwards reshipped on the basis of a through rate 
from original point of shipment to final destination, provlded the cotton is 
not held at the compress point for more than sixty days. 

"Eule 4. The destination of such cotton may be changed after reaching 
the compress point upon surrender of the original bills of lading, and new 
bills of lading may be issued to correspond to changed destination; the 
through ratef from initial point of shipment to final destination at the time 
of shipment to be strictly maintained." 

The cotton, after being compressed, was by the agents of the de- 
fendant railway in charge of the compress delivered by loading 
sheets to Hamilton, Gibson & Leake, and again shipped ; but where 
to does not clearly appear in the évidence, but the fair inference from 
the évidence is that the destination of said cotton was by Hamilton, 
Gibson & Leake changed at the compress. This delivery of the cot- 
ton to Hamilton, Gibson & Leake by the agents of the défendant in 
charge of the compress was without the knowledge of the plaintifï, 
and without requiring the production of the outstanding bills of 
lading covering the cotton. The value of the cotton thus delivered 
to Hamilton, Gibson & Leake is more than the amount of the plain- 
tiff's debt. The trial judge concludes his findings of fact thus : 
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"Tbe materlal facts whlch the court flnds lu thls case, and whlch It con- 
slders controllliig, are that ail of the cotton in question was shlpped, as 
shown by tlie bllls of lading, via Bell Street Oompress, Atlanta, and that the 
manlf ests . which accompanied the cotton in question into the compress 
showed ttiat It was shipped to 'order notlfy,' which by the custom among 
railroads indicàted to any one famillar with sueh matters that the bills of 
lading were 6utstanding in the hands of others tïïan the shippers or con- 
signée, and the further fact that the cotton was unquestionably allowed to 
go ont of the copapress without the production of the bills of lading." 

We quote the foUowing language from a décision of the suprême 
court : 

"In ordering jqdgment for the plaintiff, certain propositions of law are 
announced by the judge as having been held by hlm. Thèse are important 
only as they necessarlly and of themselves affect the question whether the 
facts found are sufflcient to support the judgment, and they are no more 
important than If they had not been thus announced. No spécifie exception 
• * • can be taken to them." Jennison v. Léonard, supra. 

The great contention in this case appears to hâve been over the 
question whether the railway company, if hable at ail, is liable as a 
carrier or as a warehouseman. It is clear to us from the findings 
of fact as we hâve digested them that this question is purely spécu- 
lative, and its treatment shows a straining after définitions and an 
indulging in an interesting play on words rather than giving a just 
considération to the things actually done and the obligations and lia- 
bilities thereby incurred. The Bell Street Compress is a place by 
which or through which produce may be billed to be carried, and 
at or in which it may be deposited ; but as a physical plant it has no 
capacity to appoint or hâve an agent, Or to receive or deliver goods 
that hâve been carried or are to be carried to or from that place. It 
is hot a person» natural or artificial, that did assume, or could assume, 
obligations, or incur liabilities. The natural persons in charge of its 
custody and opération were the agents and servants of the défendant 
railway, — an artificial person, that was sole owner of the compress 
plant and sole operator thereof, for its own profit, by and through 
agents and servants of its own appointing, and by and through whom 
it could and did assume obligations and incur liabilities ; and it seems 
tp us wholly immaterial tQ the disposition of this case to vex our- 
selves with the question as to whether the obligations it assumed and 
the liabilities it incurred were as a carrier or as a warehouseman. 
There is nothing in the défense that addresses itself, or can address 
itself, to such a distinction (as, for instance, a plea of limitation or of 
set-oflf). The property which the plaintifï owned as security for its 
debt having been wrongfully delivered to parties not entitled to re- 
ceive it, and without the consent of the plaintifï, who alone had the 
right to receive it, the circuit court rightly adjudged that the plaintif? 
should recover from the défendant the amount of the damage the 
plaintifï had thereby sustained, which was the amount of its debt, 
principal and interest at the contract rate up to the date of the judg- 
ment, with lawful interest thereafter on the amount of the principal. 

The judgment of the circuit court is afifirmed. 

PARDEE, Circuit Judge. I dissent from the opinion and judg- 
ment of the court, but merely outline my grounds. The railway 
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Company was sued as a common carrier for failure to deliver certain 
cotton according to its contract. The court finds that the rail- 
way Company made no contract whatever as a common carrier, 
and is not liable as such carrier; but that it is liable in damages, 
because it is the owner of the cotton compress that handled the cot- 
ton for the carrier. This resuit is claimed to be justifiable under the 
alleged libéral pleading prevaiHng under the Code of the state of 
Georgia. The cases in the suprême court of Georgia cited as permit- 
ting this looseness of pleading, to wit, Railroad Co. v. Pickett, 87 
Ga. 734, 13 S. E. 750, and Seals v. Railroad Co., 102 Ga. 817, 29 S. E. 
116, were suits against a common carrier, where the contract was ad- 
mitted, and where the déclarations were ambiguous ; and the court 
held that under sufficient facts alleged in the déclaration, and in the 
absence of a demurrer, plaintifï could elect to treat the action as ex 
contractu or ex delicto. The déclaration in this case is not am- 
biguous, but specifically charges the railway company as liable on a 
contract as a common carrier, and not otherwise. Irrespective of 
whether or not, and upon the présent pleadings, the railroad com- 
pany can be held to answer as the owner of a compress, the bank is 
not entitled to judgment on the facts found by the trial judge. (i) 
Because there was no privity whatever between the bank and the 
défendant. (2) Because the compress company was not guilty of 
any neglect or dereliction of duty in the premises, because, as the 
case shows, it received the cotton from the responsible carrier, 
handled it and disposed of it according to the carrier's directions and 
in accordance with the rules, régulations, and customs controlling 
the business. Under the contract made between the original con- 
signor and the Western & Atlantic Railroad, the carrier, the cotton 
was to be delivered to the compress company for classification and 
substitution as well as for compression, and for such classification 
and substitution it was understood, and the same was necessary, that 
the cotton should be delivered to Hamilton, Gibson & Leake, men- 
tioned in the waybills to be notified. The compress company fol- 
lowed the rules and directions usual in such cases, and, in my judg- 
ment, is not liable to any one for négligence in the premises, and par- 
ticularly not liable 'to the Atlanta National Bank, to whom it owed 
no duty in the matter. In Railway Co. v. Knight, 122 U. S. 79, 7 
Sup. Ct. I132, 30 E. Ed. 1077, where the identical questions as to 
pleading and liability as a warehouse were before the court, it was 
held that, as the suit was brought against the railroad company as 
a common carrier on bills of lading, no recovery could be had in the 
action against the défendant as a warehouse company. The court 
said : 

"The suggestion In the charge of the court of a possible ground of lia- 
bility on the part of the défendant as a warehouseman was entirely outside 
of the issues. The défendant was not sued upon the ground of any such 
alleged Uabillty. No facts and circumstances out of whleh any duty as 
warehouseman could arlse were set out in the déclaration. The action was 
upon the blUs of lading alone. The contract alleged to hâve been made and 
broken was contalned In them. The duty charged to hâve been violated 
was the duty of the défendant as a common carrier for an alleged négligence 
in the transportation of the goods. And If the défendant could be supposed, 
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upon the facts provenu to hâve încurred llabillty In Its character as ware- 
houseman, as dlstlngulshéd from Its eapaclty as a carrier, that llabillty was 
not Incurred In res^^iéct té the plaintlffs. It Is not chargea that the défend- 
ant, as a warehouseman, recelved any goods as their property for the pur- 
pose of storage and safe-keeplng. Its relation as a warehouseman was with 
Fotter, and him àlone." 



HATS V. FIDELITY & DBPOSIT CO. OF MARYDAND. 

(Circuit Court of Appeals, Fifth Circuit. January 7, 1902.) 

No. 1,067. 

1. IhJDNCTION— LlABILITY ON BOND— LOUISIANA StATDTB. 

Under Eev. Code Prac. La. art 304, whieh requires a party applying 
for an Injunctlon to give a bond "to secure the payment of such dam- 
ages as may hâve been sustalned by the défendant," a surety on such 
a bond Is not llable thereon for damages sustalned by rêason of the 
wrongful Issuance of the Injunctlon by one who Is not a défendant in 
the injunction suit 
S. Baue. 

A judgment was recovered In a court of the state of Loulslana, and 
an exécution Issued, whlch was levled on property of the défendant. 
On a pétition of intervention flled by a stranger to the action, who gave 
the Btatutory bond, an injunction was Issued, restraining a sale of the 
property, whlch Injunction was subsequently dlssolved. Held, that the 
défendant In the original action, who was not made a défendant to the 
pétition of intervention, could not malntaln an action against the surety 
on the Injunction bond to recover damages alleged to hâve been sus- 
talned by him by reason of a dépréciation In the value of the property 
levled on during the tlmè its sale was prevented by the injunction. 

8, SaME— CONSÏHUCTION OF BoND. 

Under the law of Loulslana, the llabillty of an obliger on a judicial 
bond is measured by the law, and not by the form of the bond. If an 
Injunction bond names an obligée not required by the statute, hls name 
wlU be i*ead out of It. 

lîi Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Thls action was begun by Thomas H. Hays, a citizen of Kentucky, in the 
civil district court for the.parlsh of Orléans. The pétition eontaiued the fol- 
lowing statement of the cause of action: "That the Farmers' & Drovers' 
Bank, a banking corporation doing business in the city of Louisville, state 
of Kentucky, and the Fldelity & Deposlt Company of Maryland, a corpora- 
tion Incorporated under the laws of the state of Maryland, and doing busi- 
ness as the Fldelity & Guarantee Company in the state of Louisiana, of 
whlch Charles H. Black & Co. Is résident agent, are justly and legally In- 
debted to your petltloner in the sum of three thousand dollars ($3,000), with 
légal Interèst thereon from judicial demand, for thls, to wlt: That on the 
13th day of Aprll, 1897, an exécution was Issued against your petltloner In 
the cause entltled 'James Martin vs. T. H. Hays,' No. 52,047 on the docket 
of your honorable court, under whlch judgment seventy-four shares of the 
stock of the Chalmette Steam Laundry Company of the City of New Or- 
léans, of the par value of seventy-four hundred dollars, were seized and 
advertised for sale; that on the 17th day of May, 1897, the Farmers' & 
Drovers' Bank flled in your honorable court thelr pétition of intervention in 
said cause, alleglng that the judgment under whlch the sald stock had been 
seized and was thçn advertised for sale was fraudulent and vold, and had 
been coUuslvely obtained and consented to for the purpose of defraudlng 
petitioner's credltors; that, upon the allégations contained In sald pétition, 
your honorable court granted an order restraining the sale of sald shares 
of stock untll the further order of court; that on the Ist day of February, 
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1898, the aforesaid înjunction was dissolved and set asîde by a Judgment 
of your honorable court, and the sale under the wrlt of fleri facias afore- 
said ordered to be proceeded with. Sald judgment of dissolution becoming 
final, the sheriff readvertlsed the aforesaid stock, and the same was sold 
on the 21st day of March, 1898, and adjudicated to the plalntiff In exécution 
for the sum of one thousand dollars. Your petitloner shows that said stock 
was well worth, at the time of the seizure thereof, its par value, and that 
if the sale thereof as advertlsed had not been enjoined as aforesaid, the 
same would hâve brought its full value at sherifC's sale. After the Injunc- 
tion aforesaid, and during the pendency of the said cause, the yellow fever 
made Its appearance In the clty of New Orléans, suspending business to such 
an estent that the said Chalmette Steam Laundry Company became em- 
barrassed, was unable to pay its operating expansés, and the stock thereof 
declined greatly In value, — so much so that when the same was exppsed for 
sale, after the dissolution of the Injunction, it brought the trifling sum of 
one thousand dollars. Your petitloner shows that the purchaser of said 
stock bas, since hls acquisition of the same, sold it for more than Its par 
value; that the loss aforesaid resulted directly and immediately from the 
unlawful and unwarranted action of the aforesaid Farmers' & Drovers' Bank 
in obtaining the injunction aforesaid. Your petitioner shows that. In order 
to obtain the said injunction, the said Farmers' & Drovers' Bank was re- 
quired to exécute a bond, with good and sufflcient securlty, in the sum of 
one thousand dollars, and that thereaf ter it was required, by order of court, ' 
to furnish an additional bond for the sum of two thousand dollars more, 
which last bond was filed on the 8th day of July, 1897; that both of said 
bonds were conditioned for the payment of such damages as this petitioner 
should sustain in the event It should be deeided that said Injunctlons were 
wrongfully obtained; and that the Fidelity & Deposlt Company of Mary- 
land was security on both of said bonds. He avers that the stock described 
in said pétition, the sale of which was enjoined by process issued at the 
instance of the Farmers' & Drovers' Bank, was the property of this plaln- 
tiff at the time of the seizure thereof under the judgment described in hia 
pétition, and contlnued to be bis property untll adjudicated at sheriff's sale, 
as therein alleged; that the injunction obtained by the said Farmers' & 
Drovers' Bank against the sale of said stock was wrongfully obtained, and 
was dissolved and set aside by judgment of the civil district court, as set 
forth In the original pétition. Wherefore petitloner prays that a curator ad 
hoc be appolnted to represent the said Fprmers' & Drovers' Bank, and cited 
to answer hereto; that said Fidelity & Deposlt Company of Maryland be 
llkewise cited to answer hereto; that, after due trial and proper proceedlngs, 
your petitioner hâve judgment against the said défendants, in solide, for 
the sum of three thousand dollars, with légal interest from judicial demand, 
and for gênerai relief." 

The curator ad hoc appolnted by the court to represent the Farmers' & 
Drovers' Bank pleaded that the court was without jurisdiction so far as 
that bank was concerned. This défense was sustained, and the cause dis- 
missed by the state court as to the Farmers' & Drovers' Bank. The cause 
was then removed, on the application of the Fidelity & Deposlt Company 
of Maryland, to the United States circuit court of the Bastern district of 
Loulslana. After the removal of the cause, the défendant filed exceptions 
to the pétition. One of the exceptions to the pétition was "that the said 
pétition discloses no légal cause of action." On the trial this exception was 
sustained by the court, and the cause dismissed. The case is broaght hère 
on wrlt of error by Thomas H. Hays, who assigns as error the décision of 
the circuit court sustaining the exception of no cause of action, and in 
"deciding that the facts stated In said pétition are not sufflcient to constitute 
a cause of action against said défendant" 

C. J. Boatiier (Dodds & Boatner, on the brief), for plaintiff in 
error. 

P. M. Milner, for défendant in error. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 
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SHEIvB Y; Gircuît Judge, after stating the case as above, delivered 
the opinion ofthe court. 

This i# an action on two ihiunction bonds made by the same 
obligors irt the same cause. The sole question to be decided is 
whether or net, the pétition shows a légal cause of action against the 
défendant. ' It appears from the pétition that a suit in which James 
Martin was plaifttiff and Thomas H. Hays (the petitioner in this 
action) was défendant had resulted in a judgment for Martin and 
against Hâys. Execution issued, and was levied on certain shares of 
stock, the property of Hays. The Farmers' & Drovers' Bank, the 
principal On the injunction bonds, filed a pétition of intervention in 
the case of Martin against Hays, alleging that the judgment therein 
was frau'duiént, and obtained an injunction against the sale of the 
shares of stock levied on The bonds sued on in this action were 
given tb secure the injunction. It does not appear from the pétition 
who were made défendants to the injunction suit. Nor does it ap- 
pear, except by inference, who was enjoined. It does appear that the 
injunction stopped the sale, and the ensuing damage is averred. It 
was Martin, the plâintiff in exécution, who was proceeding to sell 
Hays' stock; and the natural inference, in the absence of averment 
to the contrary, is that Martin was défendant to the pétition of inter- 
vention, and that its prayer sought to enjoin him from selling the 
stock, and that the injunction followed the prayer. We cannot con- 
strue the pétition in this action as averring that Hays, the défendant 
in exécution, was enjoined from selling the stock. It was, we sup- 
pose from the pétition, Martin, the plâintiff in exécution, who was 
enjoined. It fairly follows, we think, that Martin was the défendant 
in the injunction suit ; that is, in the intervening pétition praying for 
the injunctipti^ The statute authorizing the issuance of the injunc- 
tion requires the party applying for it to annex to his pétition "his 
obligation in favor of the défendant for such sum as the court may 
■ détermine, àft&f having examined what injury the défendant may 
sustain from such injunction, * * * to secure the payment of 
such damages as may hâve been sustained by the défendant." Rev. 
Code Prac. La. art. 304. By "défendant," hère, is clearly meant 
the défendant or défendants in the injunction suit. It does not mean 
the defenda;iit in some other case to which the injunction suit may 
relate. Erom the averments of the pétition, in view of the terms of 
the statute requiring the bonds, we are constrained to hold that it 
appears from the pétition that the bonds required were payable to 
Marthi, and nOt to Hays, the plaintiflf in this action. 

But it is argued in behalf of thé plaintiflf in error that Hays was one 
of , the obligées in the injunction bonds. It is not so alleged. And if 
•it had been alleged that the bonds were payable to him and to Martin, 
as it appears from the pétition that the injunction was to stop Martin 
itoia selHng by judicial process Hays' stock, we could not conclude, 
from the bond being so writteri, that the injunction suit sought relief 
against Hays, and that Hays was mâde a défendant. It is not al- 
leged that he was défendant to the intervening pétition, nor that he 
was enjoined. The learned counsel for the plaintif? in error argue 
that the pétition shows that the petitioner, Hays, was an obligée in 
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the injunction bonds, because it avers that tHe "bonds were con- 
ditioned for the payment of such damages as this petitioner should 
sustain." If we construe the pétition as making such averment, that 
is not enough. Before he makes the case come within the statute as 
to injunction boijds, it must appear that he was a défendant in the 
injunction suit. Under the law of Louisiana, the habiUty of the 
obliger on a judicial bond dépends on the law, and not on the form 
of the bond. If Hays were an obligée in the bonds sued on, he not 
being a défendant in the injunction suit, and the statute requiring the 
bond to be in favor of the défendant, the law would strike his name 
out, and insert that of the statutory payée, the défendant in the in- 
junction suit. It has been said by the suprême court of Louisiana 
that the doctrine is well settled that, "where a bond is given under 
the authority of a lavi^, whatever is included in the bond, and which 
is not required by the law, must be read out of it, and whatever is 
not expressed, and ought to hâve been incorporated, must be read 
as if inserted into it." Macready v. Schenck, 41 L,a. Ami. 456-463, 
6 South. 517. And this principle has been applied where the bond 
names an obligée not named in the statute. Railroad Co. v. Barks- 
dale, 15 La. Ann. 465. The liability of sureties on judicial bonds is 
fixed by the law which authorizes the taking of the bonds. Sears v. 
Bearsh, 7 La. Ann. 539. It does not appear from the pétition that 
Hays was the payée in the bonds sued on, and (which is of greater 
importance) it does not appear that he was a défendant in the in- 
junction suit. An injunction bond secures only "the payment of 
such damages as may hâve been sustained by the défendant." Rev. 
Code Prac. La. art. 304. The pétition shows no right of action in 
Hays on the bonds. 

The judgment of the circuit court is afïirmed. 



TJNITED STATES v. DUYS et al. 

(Circuit Court, S. D. New York. December 27, 1901.) 

Bonds — Brbach — Dtjties— Complaint — Demuerbr. 

Where, In an action to recover for breach of the conditions of a bond 
to secure dutles on goods, brought under Eev. St § 961, providing that 
in ail suits to recover the forfaiture annexed to any bond, where the 
forfelture or breach appears on demurrer, the court shall render judg- 
ment for plaintifC to recover so much as Is due, the complaint allèges 
that "the time mentioned in the condition of the bond has expired, but 
the terms and conditions of said bond hâve not been complied with and 
performed," and that "by reason of the premlses said défendants are 
Indebted to plaintiff on said bond in the sum of $3,708.07, which they 
whoUy negleeted and refused to pay," but does not allège that ther'e 
were any dutles on the goods, what they were, or to what amouut they 
romain unpaid, the complaint is insufflcient, and a demurrer theret'o 
should be sustained. 

At Law. 

W. Usher Parsons, Asst. U. S. Atty. 
George P. Plotaling, for défendants. 
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WHEELER, District Judge, This action is brought upon a 
warehouse bond. The Revised Statutes provide: 

"Sec. 961. In ail suite brought to recover the forfelture annexed to any 
article of agreement, corenant, bond, or other specialty, where the forfelture, 
breach, or non-performance appears by the default or confession of the de- 
fendant, or upon demurrer, the court shall render judgm^nt for the plalntlff 
to recover so much as Is due accordlng to equity. And when the sum for 
■which judgment should be rendered Is uncertain, It shall If elther of the 
parties request It, be assessed by a Jury." 

The bond is annexed to the complaint, is for the pénal sum of 
$36,000, and recites the importation of 54 baies of tobacco, the en- 
try thereof in bond, and then proceeds : 

"Now, therefore, the condition of the above obligation is such that If, 
within three years from the sald date of original Importation, the said goods, 
wares, and merchaudise shall be regularly and lawfuUy wlthdrawn from 
public store or bonded warehouse, on payment of the légal dutles and 
charges to whlch they shall then be subject, or if at any time within three 
years from the sald date of original Importation they shall be so wlth- 
drawn for actual export beyond the llmlts of the United States, then the 
above obligation to be void; otherwlse to remain In fuU force." 

The complaint allèges that "the time mentioned in the condition 
of said bond has expired, but the terms and conditions of said bond 
hâve not been complied with and performed," and that "by reason 
of the premises said défendants are indebted to plaintiflfs on said 
bond in the sum of $3,748.07, which they hâve whoUy neglected 
and refused to pay," without more in respect to any breach, and 
the défendants hâve demurred. 

This bond is to secure the duties on the goods, and, under this 
statute with référence to which it must be read, nothing can be re- 
covered in an action on the bond but the unpaid dUties, or damages 
for their nonpayment. U. S. v. De Visser (D. C.) 10 Fed, 642 ; U. 
S. V. Cutajar, 14 C. C. A. 515, 67 Fed. 530. By the rules of plead- 
ing, the facts constituting the right of recovery should be set out. 
This would include allégations that there were duties on the goods, 
what they were, and to what amount they remain unpaid, and 
there wotild be ho breach if none remained unpaid. This is not like 
cases where, without plçg.s. of performance, there may be a judg- 
ment for the penalty of the bond, to be reduced to what is equitably 
due as a favor;; for hère, without failure to pay the duties, there 
can be no'breachi and hère there is ijot only a want of allégation 
of nonpaypient of duties, but also that there were any to be paid. 
When met by demurrer, such a complaint must, according to thèse 
views, be adjudged insufficient. 

Demurrer sustained. 
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GLASIER V. NICHOLa 

*01rcnlt Court W. D, Missouri, W. Dt January ZT, 1902.Ï 

No. 2,560. 

L CÎONPiDBNTiAi, Rblations— Evidence. 

ïhe Issue being whether there was an agreement or understanding 
between the parties whereby défendant was acting for and In the inter- 
est of plalntlfl as hls trusted friend and agent, so that he could not ob- 
taln a beneflt for himself In the way of commissions from the vendor 
In a purchase for plaintlff, évidence that défendant, under hls contract 
of employment by a thlrd person, was permltted to carry on a brokerage 
business for himself, Is Incoippetent and Irrelevant. 

X Sbpabatb Causes ov Action. 

Where there was an agreement whereby défendant was to act for 
and in the Interest of plalntlfC, as hls trusted friend and agent, and 
défendant had a conveyance made to plalntlfC for a greater amount than 
pald by défendant, whlch latter amount was greater than the value of 
the property, separate causes of action are stated by a count to recover 
the différence between what défendant pald and what he charged plain- 
tlff for the property, and a count for deceit in Inducing plaintlff to pur- 
chase, to recover the différence between what défendant actually pald 
over to the vendor and the value of the property. 

& Opinion Evidence. 

An opinion of a witness as to value of a mine Is properly rejected; 
he having never seen the Inslde of It, but merely some surface dirt, and 
stated that, from his expérience, he would be unwilling to buy any mine 
wlthout golng into it and examlnlng it, and hls opinion not being based 
on facts testlfied to by others. 

Motion for New Trial and Arrest of Judgment. 
Lathrop, Morrow, Fox & Moore, for plaintifï. 
Thomas & Hackney, for défendant. 

PHILIPS, District Judge. The pnly objection raised at the argu- 
ment on the motion for new trial afïecting the verdict on the first 
count of the pétition, deemed worthy of considération, is the action 
of the court respecting the efïort made by the défendant at the 
trial to show that he was permitted, under the terms of his em- 
ployment as manager of the Continental Zinc Company, to engage 
independently in conducting a brokerage business, — of buying and 
selling mining properties and prospects at Joplin. Waiving any 
discussion of the question, mooted at the trial, whether such au- 
thorization by the zinc company, a chartered corporation, could be 
evidenced by proof in pais, without any affirmative action by the 
board of directors, let us consider whether the fact sought to be 
established was compétent and relevant. The sole issue on trial on 
the first count was whether there existed the agreement or under- 
standing between the plaintifif and défendant alleged in the pétition, 
and testified to by plaintifif, as having been entered into on or about 
the ist of May, 1900, and whether the plaintifif was induced to be- 
lieve, by the conduct and words of the défendant, that the défend- 
ant was acting for and in the interest of the plaintifif, as his trusted 
friend and agent. If so, it was dishonest for him to speculate upon 
this confidential relation, and secure a benefit to himself at the ex- 
pensc of the plaintifif. What différence could it possibly make 
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whether or not, with thç. consent of tbe Continental Zinc Company, 
he was pursuing the général avôtation of a broker? It could in 
no wise reliève him of the obligation and liability which' the law 
imposed upon his fiduciary relation to the plaintiff. The privilège 
to pursue such office of a gênerai broker by no possible implication 
or intendment could afïect the alleged obligation between him and 
the plaintiff, which depended entirely upon the existence of a spé- 
cifie coiltract of fiduciary relatioiiship. His right to engage in buy- 
ing and selling generally was perfectly consistent with his légal un- 
dert^kingto deal in a spécial manner with the plaintiff, and could 
not in the remotest degree disprove the existence of a spécial under- 
standing, or mitigate the deceit and fraud which the jury hâve 
found he practiced and perpetrated upon the plaintiff. This was the 
opinion entertained by the court at the trial, as indicated by his 
observation during the discussion of the admissibility of this évi- 
dence that he did not perceive its importance. Référence to the 
charge pf the court will show that throughout the plaintiff's right 
of recoyery was made to dépend upon the existence of the agree- 
ment or understanding, in its essential parts, and the taking advan- 
tage by défendant of the known confidential relationship between 
him and the plaintiff to make a profit for himself to the injury of 
his cbrifiding friend. And the court is bound to assume from the 
verdict that the jury found thèse spécifie issues for the plaintiff. 
The efror, therefore, complained of, is a mère harmless abstraction, 
and as such constitutes no basis for a new trial. Gregg v. Moss, 14 
Wall. 569, 20 L. Ed. 740 ; Cannon v. Pratt, 99 U. S. 623, 25 L. Ed. 
446; Mining Co. v. Taylor, 100 U. S. 42, 25 L. Ed. 541 ; Lancaster 
v. Collins, IIS U. S. 227, 6 Sup. Ct. 33, 29 L,. Ed. 373. Superadded 
to ail this is the fact that the plaintiff's counsel, on cross-examina- 
tion of the défendant, Nichols, permitted the witness to testify, and 
the witness did testify, fully, that it was a part of his contract of 
employmént as gênerai manager of the Continental Zinc Mining 
Company that he was permitted to pursue the avocation of a mining 
broker at Joplin ; and, as this évidence brought out by the plaintiff 
was not contradicted by the introduction on the part of plaintiff of 
any countervailing évidence, the défendant had the benefit of the 
fact for whatever it was worth. Other objections made to the rul- 
ings of the court on the admissibility of évidence hâve no référence 
to the issues under the first count of the pétition, so the verdict 
on that coUiit must stand, 

The next contention of counsel for défendant is that the verdict 
on the first count is a bar to the action on the second count. There 
is, in my opinion, no légal incompatibility between thèse two counts. 
The clear meaning and purport of the cause of action predicated in 
the first couiit is that the défendant, in violation of his assumed 
character as the tfusted friend and agent of . the plaintiff, took ad- 
vantage thereof to put upon the plaintiff properties in question at a 
given price, under the belief of the plaintiff, induced by the deceit 
of the défendant, that the price was what in fact the défendant 
was paying to the owners therefor, when in fact he had paid less, 
and received and appropriàted to himself, under thê guise of com- 
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missions from the owners, over $13,000. As a party acting in such 
fiduciary relation must give to his principal the advantage of such 
contract, he is unquestionably liable, in an action on the case, for 
the sums thus appropriated. It is wholly immaterial what the 
pleader may denominate his action, or whether he has brought it 
for damages, or for the recovery of the spécifie sum misappropri- 
ated, and the Hke. The nature of the action and the reUef sought 
are to be determined by the facts pleaded, as thèse, under the Code 
of Missouri, constitute the cause of action, and he is entitled to 
such judgment as the law attaches to the facts stated and proved. 
Wittenauer v. Watson, 11 Mo. App. 588; Henderson v. Dickey, 
50 Mo. 161; Bank v. Evans, 51 Mo. 335; Wright v. Barr, 53 
Mo. 340; White v. Rush, 58 Mo. 105; Ames v. Gilmore, 59 Mo. 
537. If sufficient facts are stated to entitle the plaintiff to relief, 
the concKisions of law which the pleader draws from them, and 
particularly the relief he may ask, may, if necessary, be disregarded, 
and the court may grant any relief consistent with the case made 
by the évidence and embraced within the issues. Newham v., Ken- 
ton, 79 Mo. 382; Sharkey v. McDermott, 91 Mo. 647, 4 S. W. 
107, 60 Am. Rep. 270; Baker v, Railway Co., 34 Mo. App. 98. The 
judgment is the conclusion of the law upon the facts found. The 
substantive efïect of the cause of action stated in the second count 
of the pétition is to recover from the défendant damages for his 
alleged deceit and fraud in taking advantage of the known confi- 
dence and trust reposed in him by the plaintifï to induce the plainT 
tifï, in reliance upon the defendant's honesty, assurances, and rep- 
résentations, to buy certain mining properties at a much larger 
valuation than they were actually worth; the inducement to the 
défendant for the deceit practiced on the plaintifï being the com- 
missions he was to receiye from the owners for putting the prop- 
erty upon the plaintiff. As was stated in the charge of the court 
to the jury, the measure of damages for such wrong is the différ- 
ence between the actual value of the property at the time of sale 
and the price paid therefor; meaning, of course, under the cir- 
cumstances of the charge, the actual price paid by the défendant 
to the owners. It therefore is quite apparent that the two grounds 
of recovery are distinct, with différent methods of measuring and 
ascertaining the damages. A recovery on the first count might 
hâve failed. The évidence might hâve failed to show that the de- 
fendant, in fact, received any such commissions; and yet, if the 
plaintifï proved enough of the other material allégations of the 
second count to satisfy the jury that the défendant was guilty of the 
fraud and deceit alleged, whereby he induced the plaintiff to buy 
at an exaggerated price, from an interested, dishonest motive, on 
the defendant's part, a recovery thereon would be authorized. And, 
vice versa, a recovery on the second count might hâve failed, be- 
cause the évidence failed to, satisfy the jury that there was. any 
actual différence between the price paid and the value of the prop- 
erty, and yet a recovery could hâve been had upon the first count 
for the commissions wrongfuUy appropriated by the défendant. And 
if further démonstration were needed of the independent character 
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6f tlîe twô causes of action, it is furnished in the fact that the pé- 
tition in tbe second countcounts on damages of $30,000 on account 
of the allegçd fraud in the sale of the Captain mine. No daim is 
made in the iSrst count for any ebnimission on account of this trans- 
action. 

The contention of counsel that the Jury, in assessing the dam- 
ages, on the, second count, possibly included the sum of the verdict 
oh the lîrst count, I am certain, is not well founded. The amount 
of damages prayed for in the second count is $56,000, while the 
jury awàrded only $S,oop. On the fîrst count the jury awarded 
damages exactly covering' the amount of commissions wrongfully 
appropriated by the défendant, with interest thereon; thus show- 
ing not only that the jury intelUgently comprehended the two is- 
sues, but that, after they had decided that the défendant should 
make restitution of his ill-gotten gains, they proceeded to ascertain 
what additional assessment should be made under the second count. 
There is absolutely no ground for assuming that there is a pos- 
sibility that in assessing the damages on the second count the jury 
included the assessments of cortjmissions awarded on the first count. 
On the contrary, in view of the évidence, well warranting a much 
larger assessment on the second courtt, the meager sum awarded 
persuades the mind of thÇ court, beyond a reasonable doubt, that 
the jury, after deciding to make the défendant disgorge the amount 
of coinmissions concluded that $5,600 additional on the second count 
was équitable. Any other conclusion is utterly unreasonable and 
mère bàld conjecture. The meager amount awarded on the second 
count amduhts to a démonstration that the jury gave the défendant 
full crédit for the commissions awarded on the first count, being 
the différence between what the défendant actually paid for the 
property and what he obtained from the plaintiff. 

Neither iS it conceivable that the jury did not correctly under- 
stand the purport of the court's charge respecting the rule for 
me^suring the damages. It told the jury that the measure of dam- 
ages on thé second count is the différence between the actual value 
of the property 'àt the tiihe of sale and the price paid therefor, the 
clear intendment of which is the différence between the price for 
which it was 'sold to the défendant and its real value at the time. 
Some considération must be had by the court, in passing upon 
such instruction, for the common sensé and ordinary discrimina- 
tion of the jury." This was an exceptionally intelligent jury; and 
the court, entërtains no re^asonable doubt that they correctly under- 
stood this direction, and applied the proper rule, having due re- 
gard to the fact that they had awarded under the first count to the 
plaintiff the hjargin between what the défendant paid the owners 
and what he qbtained from the plaintiff. The défendant took no 
exception to this part of the charge; neither did his counsel make 
fequest for à more spécifie direction on this point. The objection 
is clearly an, afterthought, in searching for some possible escape 
after defeat. 

The only remaining objection urged by defendant's counsel on 
tbe motion for new trial is the ruling of the court on the questions 
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asked of the witness Glover as to his opinion of the market value 
of the Condor and Nalahka properties. While it is true that the 
competency of a witness to express an opinion on the question of 
\ahie of property is not so rigid as in other instances of expert 
testimony, yet, where the value of property is the essential matter 
in issue, the opinion of a witness, to constitute a basis for the ver- 
dict of a jury, ought to be based upon personal knowledge and 
observation of the property. It cannot be based upon mère hear- 
say, and ought not to be upon such a superfîcial observation of the 
property as to make his opinion mère guesswork. This witness 
stated that thèse properties were new properties, and necessarily 
but imperfectly developed. He also testified that the Nalahka prop- 
erty was richer than the Condor, as it was turning out pay dirt, 
and the Condor property was what was called "mill dirt" (that is, 
the ore was to be worked out by mill), and, as no mill had been 
employed, he could not, of course, tell anything about its quality 
or output. In this connection it is to be observed that the ques- 
tion propounded by defendant's counsel to this witness called for 
his opinion as to the value of both properties, and not based solely 
upon the Nalahka property. The witness distinctly stated that he 
had never been in either of thèse mines, and had never seen any- 
thing of them, except some surface dirt. Ought a jury to be per- 
mitted to form a verdict on the market value of a mine predicated 
of the opinion of a witness who had never seen the inside of it, 
and when the witness, who had been in the mining business, told the 
court and jury that, from his expérience, he would be unwilling 
to buy any mine without going down into it and examining it? 
Other witnesses testified to the value of thèse mines ; and par- 
ticularly Mr. Mower, who claimed to be an expert, testified that 
he had made a critical examination of both of thèse mines, and 
stated the quality and appearance of the ore, and gave his opinion 
thereon as to the value. It did not appear that the witness Glover 
had ever sold any minerai from thèse mines ; nor did he know 
whether or not the digging done in either of them left in sight an 
ounce of ore, or any indication of remaining ore. This witness, 
doubtless, if a practical miner, as defendant's counsel contends he 
was, would hâve been compétent to express an opinion as to the 
value of tliat mine, based upon the testimony of Mr. Mower and 
others, who stated its condition, output, and appearance at the time. 
But no such question was put to him, or opinion called for thereon. 
But it was limited solely to a superficial view of some surface dirt 
from the "new properties, so far as the ore was concerned." The 
admission of expert opinions is always largely a matter resting in 
the Sound discrétion of the trial court, and not reviewable except 
when this discrétion is manifestly abused. Iron Co. y. Blake, 144 
U. S. 484, 12 Sup. Ct. 731, 36 h. Ed. 510; Railroad Co. v. War- 
ren, 137 U. S. 353, il Sup. Ct. 96, 34 L. Ed. 681 ; Coal Co. v. Bevil, 
10 C. C. A. 41, 61 Fed. 757. It is not conceivable, in view of ail 
the direct évidence bearing upon the values of ail thèse properties, 
that had this witness, with the limited qualification his examina- 
tion disclosed, been permitted to express an opinion as to the value 
112 P.-^6 
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of the two> how it could Jiave possibly influenced the verdict one 
way or thie otlier. In such case the court ought net to disturb the 
verdict, and put the parties to the trouble and expense of a retrial 
of the whole issues under the second count. This défendant, in 
my opinion, had an absolutely fair hearing, and lest his case because 
the morale of hisconduct in thèse transactions was bad. 

The motions for new trial and in arrest of judgment are overruled. 



ESTILIi COUNTY T. BMBRY. 

(Carcult Court of Appeals, Sixtb Circuit January 13, 1902.); 

No. Ô95. 

1. CouNTiES— Bonds— Aid to Railboad— Act op Legislatuke— Constitdtion- 

AWTT— Décision op State Codbt — Efpect in Fkdbbal 'Court. 

Where aii act o£ thé législature of a state authorlzlng tbe Issue of 
bonds by a county to ald a rallroad bas been adjudged valid, under the 
State constitution, by the hlghest tribunal of that state, such judgment 
is blndlng on a fédéral court slttlng in such state. 

2. Same— Res Judicata— Pbivies. 

Where, In an action between plalntlfPs assigner and the défendant 
county to compel the dellvery of bonds Issued to ald in the construc- 
tion of a rallroad, ail questions as to the valldlty of such bonds were llti- 
gated and determlned, and the dellvery decreed* plaintlflf, as a purchaser 
of coupons of such bonds, though overdue, Is a privy to whom ail the 
adTantages of such judgment Inure. 

In Error to the Circuit Court of the United States for the Eastem 
District of Kentucky. 

The défendant In error, plalntlff below, hérelnafter called the "plalntlEC," 
flled hls pétition to recoTer upon coupons whlch had been Issued by the 
plalntlff in error, défendant below, hérelnafter called the "défendant," wlth 
the bonds to whlch they wçre attached. In accordance wlth a contract en- 
tered Into for the construction of the Rlchmond, NlcholasvUle, Irvlne & 
Beattyville Rallroad, the charter for whlch was granted by the législature 
of Kentucky, Aprll 21, 1888. By the terms of the act, the défendant was 
authorized to sùbmit toits voters the proposition by the terms of whlch the 
county was to be authorized to issue $100,000 of bonds to ald In the con- 
struction of said rallroad, $50,000 of whlch bonds were to be delivered to 
the rallroad company or Its order when It should hâve completed its road to 
the town of Irvlne, or a point withln 600 yards of the town llmlts, and 
should hâve caused a train of passenger cars to run from that point through 
the çounties of EstlU, Madlson, and Jessamlne Into the county of Woodf ord 
over Its own road, and tjieflce over the Loulsvllle Southern to Loulsville. 
By the terms of the contract of subscrlptlon so ordered by the voters of 
EstlU county, the bonds and coupons wére to be executéd and placed In the 
hands of a trustée to be named by EstlU county, whlch trustée was to hold 
the bonds until tbe rallroad company had complled wlth the terms of the 
contract In accordance wlth whlch the Issue of bonds was ordered. The 
charter of the rallroad company provided that "It shaU not be lawful for 
àny of sald bonds to be delivered to sald rallroad company except as the 
road Is completed. In accordance wlth the order of submission made by said 
county court; and provided, further, that sald company shall make a pre- 
limlnary survey wlthiln one year after the passage of this act, and shall 
commencé work In good falth upori its roadbed withln the next year, and 
shall éach year thereaftçr perform one-flfth of the work necessary to com- 
plète the road." Anid the contract wlth the rallroad company provided that 
"the said company shall place the construction of Its whole line under con- 
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tract at the same time, and shall commence work on its roadbod In Bstill 
county withln six montlis after the subscrlption, and shall complète Its 
road from its Woodford county terminus to the point at or near Irvlne within 
three years after said period of six months, and shall complète its road to 
its Lee county terminus withln one year after the expiration of said last- 
named period. If either of thèse conditions as to time is not complied wlth, 
said railroad company shall not be entitled to any of said bonds." The 
county court of Estill county appointed one Edward Conroy trustée to hold 
the $100,000 of bonds to be issued and $100,000 of the capital stock of the 
railroad company, the bonds to be delivered to the railroad company, and 
the stock to be turned over to Estill county when the railroad company 
should be entitled to the bonds under the contract. Before the road was 
completed to Irvine, and before, therefore, the railroad company was enti- 
tled to receive the flrst installment of bonds amounting to $50,000, the rail- 
road company became insolvent, and was placed in the hands of a receiver 
appointed by the fédéral court, and by him, under the orders of the court, 
the road was completed to Irvine withln the time specified by the contract, 
and a train of cars was run over the track. Demand was then made on the 
trustée for the bonds, but he refused to deliver them. Suit was thereupon 
brought In the chancery court of Louisville, Ky., against the trustée and 
others, to compel the trustée to deliver the bonds. In that suit Estill county 
voluntarily appeared and was made a défendant, and set up the défenses 
it bas set up hère. After a trial the validity of the bonds was decreed, and 
they were ordered to be delivered. The plaiutitt afterwards became the 
owner of the coupons Involved hère, and presented them for payment, which 
was refused, and thls action was begun. The défendant flled its answer, to 
which a demurrer was filed. Thereafter, the first, eighth, ninth, and sue- 
ceeding paragraphs of the answer having been construed by the court to be 
pleas to the jurisdiction, a trial of the issues of fact thereon was had, and 
the pleas overruled. A demurrer which had been flled to the answer was 
overruled, and the plaintifE filed a reply setting up the record in the case ôf 
Young V. Conroy, Ctounty of Estill, et al., above referred to, and the judg- 
ment of the court of appeals of Kentucky affirmlng that decree.i To that 
reply the défendant liled a demurrer, which was sustained as to the first 
paragraph, but overruled as to the second, and carrled back and sustained 
as to the answer. An amended answer was flled, to which the reply above 
mentloned was reflled, and a demurrer to that reply was overruled by the 
court. A rejoinder was then filed by the défendant, to which the plaintifl! 
filed a demurrer, which was sustained, and thereupon, défendant refusing 
to plead further, judgmeut was rendered In favor of the plalntifC for $11,- 
520.81, wlth interest and costs, which judgment is brought hère by the 
défendant for review on writ of error. 

J. B. White, for plaintiff in error. 

H. L. Gordon, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge, 

WANTY, District Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The défendant claims that the judgment should be set aside be- 
cause the statute under which the bonds were issued and delivered 
is unconstitutional ; and, further, if the statute is held to be valid, 
the bonds were not legally delivered, because the conditions im- 
posed by the charter and contract had not been performed. The par- 
ticular feature of the act, that the défendant contends makes it un- 
constitutional, is the provision which authorizes the county judge, 

» Afflrmed by dlvided court without opinion. 
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after the exécution of the bonds, to place théra in the hands of a 
trustée selected by him, to be held until the conditions of the con- 
tract of subscription should be complied with by the railroad Com- 
pany. Under the constitution of Kentucky, as it existed at the 
time of the act authorizing the subscription to the stock of the rail- 
road Company, the législature had the power to enact such a stat- 
ute. This is admitted by counsel for défendant, but they contend 
that because the act directed that the bonds, after being executed, 
should be placed in the hands of a trustée to be named by the county 
judge, "to be held by said trustée until said railroad company may 
be entitled to the same" according to the terms of the contract, 
it is unconstitutional. A careful perusal of the constitution of Ken- 
tucky fails to disclose any provision upon which this claim can 
be based. If the législature had power to authorize the issuance 
of thèse bonds upon performance of certain conditions, a provision 
for the manner of their delivery after the conditions had been per- 
formed cOuld not make an otherwise valid enactment void. But 
this statute has been declared to be a constitutional act in the case 
of Young V. Conroy, above referred to by the court of appeals of the 
State of Kentucky, to which that cause was taken by .tlae défendant 
hère. The construction there placed upon this statute by the high- 
est tribunal of the state is binding on this court, and therefore the 
contention that the statute is unconstitutional is not now open to 
the défendant in this jurisdiction. 

- The claim that the requirements of the contract regarding the 
building of the road before the bonds might be delivered had not 
been complied with, as well as every other question sought to be 
litigated hère, was adjudicated in the case of Young v. Conroy, in 
the court of appeals of Kentucky, adversely to the défendant when 
the delivery of the bonds was decreed. The question of the juris- 
diction of the Louisville chancery court over the parties and its 
authority to détermine the questions presented in that suit were 
passed upon after a voluntary appearance by this défendant, and 
the judgment there is binding upon it hère. The plaintiff in this 
action is an assignée of thèse coupons after they became due, and 
it is contended that the Judgment, even if it is binding between the 
parties to the causeï litigated, is not between the parties to this 
action. The plaintiff in this action purchased the coupons from the 
plaintifï in the cause wherein they were adjudicated valid, and is 
therefore a privy to whom ail the advantages and infirmities at- 
taching from that judgment inure. 

The cases in the United States suprême court illustrating this 
rule are reviewed in the opinion of Justice Harlan in the case of 
Southern Pac. R. Co. v. U. S., i68 U. S. i, i8 Sup. Ct. i8, 42 h. 
Ed. 355, in which he announces the gênerai rule, which disposes of 
every question raised by the défendant hère, as follows: 

"A rlght, question, or fact distlnctly put In Issue and directly deterroined 
by a court of compétent jurisdiction as a ground of recovery cannot be dis- 
puted In a subséquent suit between the same parties or thelr privles; and, 
even If the second suit Is for a différent cause of action, the rlght, question, 
or fact, once determlned, must, as between the same parties or their privles, 
be tai^en as conclusively established, so long as the judgment In the first 



SXOLL V. LOVINQ. 883 

suit remalns umnodlfled." Southern Pac. E, Co. v. U. S., 168 U. S. 48, 49, 
18 Sup. et 27, 42 L. Ed. 855. 

See, also, City of New Orléans v. Citizens' Bank of Louisiana, 
167 U. S. 371, 17 Sup. Ct. 905, 42 L. Ed. 202, and Union & Planters' 
Bank v. City of Memphis (C. C. A.) m Fed. 561. 

The judgment must be affirmed. 



STOLL y. LOVING. 

(Circuit Court of Appeals, Sixth Circuit January 13, 1902.) 

No. 980. 

Pbircipal and Agent — Contbaot— Conflicting Kvidence— Instruction- 
Question POU Jury. 

Défendant and anotiier were buying up dlstillery properties to form 
a Consolidated company. Plaintiff clalmed to hâve raade a complète 
verbal contract with défendant to act as bis agent in the purcUase of 
certain stock, and that défendant referred him to his associate, as au- 
thorized to complète the détails. Plaintiff subsequently signed a letter, 
written and signed by such associate alone, which embodied the terms 
of the contract. Défendant then purchased the stock, without the in- 
tervention of his associate or of plaintiflf. Défendant denied the verbal 
contract, but testlfled that he had advised plaintiff that in his absence 
the transaction might be carried on with his associate, with whom the 
trade was to be made. Défendant denied knowledge of the letter of 
his associate prier to the day of purchase, and stated that the associate 
was not authorized to represent him. The déposition of the associate 
showed that, while not acting for défendant, the latter knew of the 
letter in question, which was written under his advice and with his 
consent. Held that, the évidence being conflicting, an instruction that 
there was no évidence which would authorize a flnding that plaintiff 
had accepted a contract in writlng from the associate, to the exclusion 
of défendant, was erroneous. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Kentucky. 

Levy Mayer and Alex P. Humphrey, for plaintiff in error. 
John L. Dodd and David W. Baird, for défendant in error. 

Before LURTON and DAY, Circuit Judges, and WANTY, Dis- 
trict Judge. 

DAY, Circuit Judge. This action was brought in the circuit court 
to recover upon a contract for compensation to the plaintiff, as 
agent of the défendant, Stoll, and one Shaw, in the purchase of the 
stock in a distillery company known as the Mattingly Company. 
It appears from the testimony that Stoll and Shaw were engaged 
in buying up distillery properties in the state of Kentucky in the 
year 1899; and it is alleged in the pétition that a contract had 
been made whereby the défendant was to pay the plaintifï a cer- 
tain commission for the purchase of the stock within a given time, 
and after the plaintiff had brought the parties together the défend- 
ant availed himself of the plaintiff's labor in that behalf, and pur- 
chased a majority of the stock. The argument in this case has 
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taken a wide range, discûssing Some phases of the case and dis- 
puted questions of fact which are not important now to consider. 
The tèstitnôny for the plaintifï tended to show a state of facts war- 
ranting the submission of the case to the jury upon the view of the 
law that where one has contracted to perform a service for an- 
other, and is prevented from complète performance by the wrong- 
ful intervention of the other party, he may, among other remédies, 
recover for the value of his services actually rendered whïle under- 
taking to carry out the contract. The jury was told in tliis con- 
nection that no recovery côuld be had as for a complète perform- 
ance of the contract. If, howeyer, after the plaintiff had entered 
upon the exécution of the contract, the défendant interfered, and 
took up the negotiations begun by the plaintiff, and completed the 
purchase, the efforts of the plaintiff having brought the parties to- 
gether, so that the purchase, at a price satisfactory to the défend- 
ant, was made as a resuit of his efforts, the plaintiff might recover 
a faîr and reasonable compensation for the services rendered. No 
exception was taken to this gênerai charge of the court. 

The question which we deem it necessary to notice arises upon 
the reqùfiSt of the défendant belpw for a spécial charge to the jury 
as follows: 

"That If they belleve from the évidence that the plaintiff, H. V. Lovlng, 
knew, or had reasonable grounds to beliéve, that G. B. Shaw and C. H. 
Stoll were deslring to purchase the stock of the Mattingly Company, not for 
themselves, but for some other person, and subsequently the sald Loving 
accepted a contract In writing from G. B. Shaw alone, and that sald Stoll 
was not bound to fulflU the sald contract personally, the jury should find 
for hlmi" 

To this request the court responded as follows : 

"But the court déclines to charge you In that précise form, because there 
Is no évidence which would authorlze you to find that the plaintiff accepted 
a contract In writing from G. B. Shaw alone, and to the exclusion of the 
défendant; but the court repeats what It has already stated, — that, before 
you can find anythlng in favor of the plaintiff, you must belleve from the 
évidence that the défendant, elther Indlvldually or on behalf of some undis- 
closed principal, authorlzed the plaintiff to negotiate for the entire capital 
stock of the Mattingly Company upon terms already stated." 

The défendant excepted to the refusai to give the request, and to 
the part of the charge above given. 

Was the court justified in saying to the jury that there was no 
évidence which would authorize a finding that the plaintiff accepted 
a contract from Shaw alone, to the exclusion of Stoll ? The plain- 
tiff 's recovery, in the aspect in which the case was submitted to 
the jury, required that he should make out a contract with Stoll 
for the purchase of the Mattingly stock, the performance of which 
had been preVented by the wrongful intervention of Stoll in taking 
up the negotiations and concluding them after Loving had brought 
the parties together. The parties were directly at issue as to whether 
Stoll had màde such a contract. To détermine the pertinency of 
the charge given, a brieî review of the facts which the testimony 
tended to establish is necessary. It appears that Stoll and one G. 
B. Shaw were lauying up distillery properties in Kentucky with a 
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view to the formation of a Consolidated company. The Mattingly 
Company was the owner of one of the desired properties. Mr. 
Loving was a stockholder in that company, and was approached 
by Stoll with a view to obtaining his services in obtaining this stock. 
Loving claims that he made a complète verbal bargain with Stoll 
as to the terms of the contract, and Stoll, having to départ for 
New York, referred him to Shaw, as one associated with him and 
authorized to complète the détails of the bargain, and that Shaw 
reduced the agreement to writing, in the form of a letter dated 
January 26, 189g, in which he endeavored to embody the terms of 
the contract. Loving signed this letter as correct, but says he 
protested as to some of its terms. This letter was signed by Shaw 
alone. Subsequently Loving wrote to Shaw that he had obtained 
a certain figure on the majority of stock, and suggested a lower 
oiïer. On the 8th of February, Stoll purchased the majority stock 
at an advanced price. Stoll testified that he made no verbal con- 
tract with Loving, but pending the investigation was compelled 
to leave for New York, and, before leaving, advised Loving that 
he could treat with Shaw; that Shaw was the man with whom the 
trade was to be made; that, on the day of the purchase of the 
majority interest in the Mattingly stock, Loving told him that he 
had a contract with Shaw, which had not yet expired, for the pur- 
chase of the stock , referring to the letter of January 8, 1901 ; that 
he (Stoll) did not know before the détails of the contract with Shaw, 
and that Shaw did not represent him ; that they were not authorized 
to represent one another; that he had not seen the letter in ques- 
tion until Loving showed it to him, and that Shaw had never there- 
tofore mentioned it to him. Shaw, who was jointly sued, was not 
served with process. His déposition consists mainly of declinations 
to answer questions ; but he says that while he was not acting 
for Stoll, the latter Icnew of the letter of January 26th, which was 
written under his advice and with his consent. We are not now con- 
cerned with the truth or falsity of thèse opposing claims. It was 
essential to the plaintifï's recovery, as we hâve seen, that the jury 
should iînd that he had a contract with Stoll for the purchase of 
the stock. Stoll denied any such contract, and claimed that, what- 
ever the preliminary negotiations were, Shaw was the man with 
whom the contract was made, and that the written proposai ac- 
cepted by Loving was made by Shaw alone, and in his own name; 
that Shaw's contract was unauthorized by him, and its détails un- 
known to him until after its exécution. Under thèse circumstances, 
upon one of the turning points of the case, was the court justified 
in saying to the jury that there was no évidence which would au- 
thorize them in finding that Loving had accepted a contract in 
writing from Shaw to the exclusion of Stoll? We think, in view 
of the tcstimony adduced, this charge was erroneous. While the 
court told the jury that the contract with Stoll must be shown be- 
fore a recovery could be had, the statemeht that there was no tes- 
timony ténding to support the defendant's contention in this partic- 
ular was équivalent to an instruction to find for the plaintiff upon 
this vital issue in the case. We think there was a conflict of tes- 
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timony tipon the matter in question, and that ît should faave been 
léft to tllèjUfy to détermine, undér proper instructions. 

In this view of the case, the judgment will be reversed, and a new 
trial granted. 



CHOCTAW, O. & G. R. 00, v. McDADB et aL 

(Circuit Court of Appeals, Slxth Circuit. January 7, 1902.) 

No. 982. 

I. Mastkb AiiD Servant— Sape Place to Wokk— RAiiiROAD Bbakeman— W ater 
Spoot. 

PlaIntJfl's intestate, an experlenced brakeman, was on a furniture 
car, whlch is longer and wider tlian an ordinary freiglit car. To signal 
the engineer, It was necessary to swing his lantern over the side of the 
car. After so signaling in discharge of his duty, his body was f ound 
675 feet west of the water tank, on the right side of the track, near 
whlch the signal was glven. There was évidence tending to show that 
the water spout from the water tank was unnecessarily so eoustructed 
as to Project close to the track, endangerlng the lives of employés on the 
roofs of passlng cars. Besldes Injuries likely to hâve resulted from a 
fall from a moving train, deceased was shown to hâve received a violent 
blow on the left side of the head from some blunt instrument. Held, 
that a verdict based on the assumption that the water spout was the 
proximàte cause of the fall of deceased was supported by the facts and 
circumstances. 

S. Samb— Evidence— Instruction. 

Where the'evldence In an action for the death of a railroad brakeman 
showed that nelther necesslty nor convenlence required the maintenance 
of a water i^pout In dangerous proximity to passing cars, and that there 
was no such custom or usage on well-managed railroads as would Jus- 
tlfy such an unnecessarily dangerous projection, there was no error in 
an instruction stating that It Is négligence, of Itself , for a railroad to so 
construct such appllances as the one clalmed to bave been the cause of 
the brakeman's death, that they will injure brakemen at work on its 
trains. 

5. Samb— Abstract Pbinciples. 

Where the évidence In an action against a railroad company for the 
death of à brakeman Justifled an instruction that it was négligence, of 
itself, for a railroad to so construct such appliances as the oue olaimed 
to bave cansed the brakeman's death, that they would injure brakemen 
at work on Its trains, there was no error In réfusing instructions which 
dealt wlth the safety of appllances and places for work in the abstract. 

4. Samb— Assumption of Ribk— Conthibutobv Négligence— Questions fob 
Jdby. 

Where an ff^xperlenced railroad brakeman, who had been In défend- 
ants emplpy but a short tlme, was struck by a water spout so con- 
strueted as tb prbject unnecessarily close to passing cars, the questions 
of assumption 6f risk and cOntrlbutory négligence were for the Jury.i 

6. Same— Reconstruction of Applianck— Evidence— Admissibii.itt. 

In a suit against a railroad company for the death of a brakeman, 
the évidence tended to show that he was struck by a water spout pro- 
jectlng close to the top of passing cars. Défendant gave measurements 
of the appUànce to show that It did not, at the tlme of the accident, 
constituté a perlI to men on passing cars In the proper discharge of their 
duty, and to show that the structure conformed to simllar structures on 
other roads. Jield, that évidence to show what changes had oecurred 

1 Assumption of risk Incident to employment, see notes to Hailroad Co. t. 
Hennessey. 38 a C. A. 314. 
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In the appliances by reconstruction since the nlght of the accident, and 
thelr efifect on subséquent measurements, was admissible, under instruc- 
tions restrleting such évidence to showing the condition of the water 
spout at the time of the accident. 

In Error to the Circuit Court of the United States for the West- 
ern District of Tennessee. 

Thls is an action by the wldow and clilldren of John I. McDade to recover 
damages for bis négligent death while In the service of the plalntlfiC in error. 
There was a judgment for the plalntifCs, and the défendant has sued out 
this writ of error. The deceased was liilled at or near Goodwin station, 
Ark., between 12 and 1 o'clock on the nlght of August 18, 1900. He was at 
the time in the discharge of his duty as head brakeman on top of a furni- 
ture car some 8 or 10 cars back of the englne, in a train conslstlng of 27 
frelght cars. The crew of the train conslsted of the engineer, flreman, 
two brakemen, and the conductor. The train was west-bound. On ap- 
proaching Goodwin, the engineer, when from a quarter to one-half mile 
east biew for the station. The conductor, who was in the cupola of the 
caboose, gave with his lantern the signal to pass Goodwin without stopping. 
This signal was passed by the rear brakeman, then on a car about three 
cars ahead of the caboose, to the hea^ brakeman, McDade, and by the latter 
was repeated to the engineer, who answered with a short blast. The train. 
In conséquence, did not check, but passed Goodwin at a speed of probably 
20 miles an hour. When the train reached Brinkley, 9 miles west, McDade 
was missed. His lantern was found on top of the car where he had last 
been seen, stlll burnlng, and seated in a place provided for it near the grab 
irons on the north side and west end of the top of the car, and within reach 
«f the place from which the "go-ahead signal" had been repeated by the 
deceased. McDade's body was subsequently fcund on the grouud, on the 
north Bide of the track, 675 f eet west of the water tank at Goodwin. The 
évidence tended to show that It was the duty of brakemen to be on top of 
trains as they were approachlng and passing stations, and that it was the 
duty of the head brakeman to watch for signais from the rear bralieman, 
and to repeat them to the engineer. There was évidence tending to show 
that, when McDade repeated the go-ahead signal on approachlng Goodwin, 
he was seated on the top and right hand side of a furniture car, somewhat 
higher than the average frelght car, and that he signaled the engineer over 
the right-hand side of the top of the train, by the proper movement of his 
lantern. Hia distance back from the engine and the englneer's position in 
the eab made it necessary that the signal should be repeated over the side 
of the car, just as this was. The évidence also tended to show that Mc- 
Dade, in belng where he was when he repeated this signal, was just where 
his duty required him to be, both for observing and giviug signais. There 
was at Goodwin, on the north side of the track, a water tank, with usual 
swinging spout for lowering and Connecting with the tank of the engine. 
The contention of the défendants in error was that McDade was hit by this 
spout when passing the tank at Goodwin, and that he was rendered un- 
conscious or dazed, and feU ofC the train at or near the point where his body 
was found, 675 feet west of this tank spout. In support of this conclusion 
there was évidence tending to show that this spout did not hang vertieally, 
in référence to the tank, when not In use, but that it was constructed so 
close to the track, and swung at such an angle toward the track, as to en- 
danger the llves of employés upon the top of passing cars. There was also 
évidence tending to show that there was no reason of necessity or con- 
venience for so constructing or maintaluing thls spout, and that customarily 
they were so swung or suspended as to clear ail trains, aud ail persons 
whose duty required them to be on the roofs of passing cars. There was 
also évidence tending to show that the deceased had recelved a violent blow 
from some blunt object on the left side of his head and face, and that this 
would be the side exposed to a collision with this sp'ut if he remained in 
the position he was in when he was observed to give the go-ahead signal, 
just before passing this spout There was also évidence of Injuries to other 
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parts of hls head and body, Ukely to hâve resulted from a fall from the 
top of a train rapldly movlng. There was évidence tending to show that 
the car from whlchMcDade fell was a furnlture car, and that It was both 
higher and wider than the average freigbt car. There was also évidence 
that Bueh cars were frequently received Into the trains of the plalntifC in 
error and of other companies. McDade was an experienced bralseman, 
though he had been In the service of the plalntlff In error but a short time, 
and had not been over the division includlng Goodwin more than 8 or 10 
tlmes, equally dlvlded between day and nlght trlps. 

E. E. Wright, for plaintifï in error. 
G. T. Fitzhugh, for défendants inerror. 

Before LURTON, Circuit Judge, and WANTY, District Judge. 

LURTON, Circuit Judge, after tliaking the foregoing statement 
of the case, delivered the opinion of the court. 

1. The whole case of the plaintifï below was founded upon the 
theory that the deceased had been killed by coming into collision 
with an overhanging water spout at the Goodwin tank. The case 
was put to the jury by the trial judge alone upon this theory, for 
the jury were told that "if he was not struck by the water spout, 
or the chain depending from it, in such a way as to cause his fall 
from the car, your verdict should be for the défendant company." 
While it cannot be said the evidenç.e dè'monstrates that the deceased 
was caused to fall from his post by reason of a collision with the 
water spout at Goodwin, yet the facts and circumstances pointing 
to that coiiclusion were quite sufRcient to justify a verdict based 
upon such an assumption. We hâve reached this conclusion from 
an attentive ex^nination of the évidence, and are content to state 
this resuit without burdening this opinion with the détails, or an 
argument based on facts of interést only to the particular litigants 
hère concerned. So far as the rhôtîon for an instruction to find for 
the plaintiff in error was based upon, the supposed insufficiency 
of the évidence in respect to the operativeness of the water spout 
as a proximate factor in causing the death of the deceased, it was 
rightly deliied. 

2. In respect to the question oî the_ négligence of the railroad 
company, the court instructed the jury, in regard to the maintenance 
of a water spout in such a situation as to be liable to strike brake- 
men in the discharge of their duty, that "it is négligence, of itself, 
for a railroad to sp construct such appliances as that we hâve be- 
fore us that they will injure the brakemen at work upon its trains." 
This was excepted to, and has been assigned as error. Many re- 
quests for charges involving the duty of the employer to the em- 
ployé in respect to safety of appliances and places for work were 
also refused, not because they were not law in the abstract, but 
because inconsistent with the instruction in respect to the particu- 
lar case which had been alrèady given. If, upon ail the facts and 
circumstances in. évidence, the jUry could not reasonably hâve corne 
to any other çpnçlusion but that it was négligent to maintain a 
water spout . in such proximity to the track as to endanger em- 
ployés whose duty required them to be on top of passing trains, the 
court was justifiëd in the peremptory instruction given ; and it was 
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not error to either give the instruction we hâve set out, or to re- 
fuse those which dealt with the question in the abstract. Railroad- 
ing is an occupation essentially dangerous, and the gênerai prin- 
ciple is that railroad employés undertake ail the risks of the em- 
ployment which are usually incident to the occupation. But such 
employés do not assume the risk of the négligence of the Com- 
pany itself. Araong the duties which devolve upon the company 
is that of exercising ordinary care in furnishing its employés with 
proper roadbed, track, and other structures and appliances upon 
which and with which the' service required may be rendered. In 
the discharge of this gênerai duty the master must not expose his 
servants, when in the performance of their duty, to périls or hazards 
against which they may be guarded by the exercise of ordinary care 
and diligence upon the part of the master. Thèse principles are so 
well settled as to only need statement. Railroad Co. v. O'Brien, 
i6i U. S. 451, 16 Sup. Ct. 618, 40 L. Ed. 766; Hough v. Railroad 
Co., 100 U. S. 213, 25 L. Ed. 612; Reed v. Stockmeyer, 20 C. C. 
A. 383, 74 Fed. 186; Clow & Sons v. Boltz, 34 C. C. A. 550, 92 Fed. 
572 ; Felton v. Bullard, 37 C. C. A. I, 94 Fed. 781 ; Railroad Co. 
V. Yockey, 43 C. C. A. 228, 103 Fed. 265. 

In Reed v. Stockmeyer, cited above, the Seventh circuit court 
of appeals, speakingby Circuit Judge Jenkins, said: 

"So, also, it Is the duty of the master to provide a reasonably safe place 
in which the servant may perform his worli, and to keep it in such suitable 
condition. This duty is not absolute, but relative. It is measured by the 
nature and character of the employment, the location of the premises, and 
their surroundings. ïhere are employments that of themselves are neces- 
sarily dangerous, in connection with which no position can be made secure. 
In such case the law requîtes of the master that he shall use ordinary care 
that the dangers of the employment are not unnecessarily enlarged; that 
he shall take proper care to f urnish such saf eguards as are customarily 
employed in the performance of like bazardons service, so that the servant, 
exercising proper care, may render his service without expr sure to dangers 
that are not within the obvions scope of the employment as usually carried 
on." 

The conclusive évidence was that such swinging spouts should 
be so constructed as to clear cars without endangering employés 
in the discharge of their duties on the roofs of passing trains. To 
do this it was, perhaps, not always necessary or customary that the 
spouts should, when not puUed down, hang in a position abso- 
lutely vertical to the tank. But on ail of the évidence it was made 
to appear most conclusively that they should not be placed in such 
close proximity to the track, or hang, when not in use, at such an 
angle, as to endanger employés in the proper discharge of their 
duties on the top of passing trains. It may be that the évidence 
was confiicting as to whether this particular spout was a péril to 
brakemen on top of cars of the usual height. But it was in évi- 
dence that cars built to carry furniture are somewhat higher above 
the track and somewhat wider than ordinary freight cars, and 
that such cars were well known in the trafific, and frequently found 
in the trains on this railroad. The évidence clearly established 
that neither necessity nor convenience required that such spouts 
should be so constructed, as to constitute a dangerous obstruction 
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to employés on any cars known to the traffic. Judge Hammond, 
who tried the case in the circuit court, upon this subject summed 
up the law very tersely, by saying to the jury, in justification of 
his instruction, that: 

"It Is so simple a task, one so devold of ail exigencles of expense, neces- 
slty, or convenlence, so free of any considération of skill, except that of tlie 
foot rule, and so entirely destitute of any élément of cholce or sélection, that 
not to make such a construction safe for the brakeman on tbe trains is a 
conviction of négligence." 

It was the duty of the company to use ordinary care to see that 
the dangers incident to the employment were not unnecessarily en- 
larged, and the servant thereby exposed to périls which could hâve 
been guarded against by the exercise of that degree of care due 
to employés. The unusual and unnecessary projection of buildings,, 
posts, cattle guards, etc., over a track, or so near as to endanger 
employés in the discharge of their duties, has been generally re- 
garded as négligence. Dorsey v. Construction Co., 42 Wis. 583; 
Colf V. Railroad Co., 87 Wis. 273, 58 N. W. 408; Railroad Co. v. 
Somers, 78 Tex. 439, 14 S. W. 779; Railroad Co. v. Davis, 92 Ala. 
300, 9 South. 252, 25 Am. St. Rep. 47; Scanlon v. Railroad Co., 
147 Mass. 484, 18 N. E. 209, 9 Am. St. Rep. 733 ; Railroad Co. v. 
Russell, 91 m. 298, 33 Am. Rep. 54; Shear. & R. Neg. (5th Ed.) 
§ 201. If it had appeared that there was a uniform custom on well- 
managed railroads to construct such swinging water spouts in such 
proximity to passing cars as to endanger employés standing or 
sitting on the roofs of such cars while in the discharge of their 
duty, no légal imputation of négligence would, perhaps, arise from 
such a construction, however unnecessary such dangerous prox- 
imity might be. But we are not called upon to décide such a ques- 
tion, for the conclusive évidence in this case was that neither neces- 
sity nor convenience required the lîiaintenance of such spouts in 
dangerous proximity to passing cars, and that there was no such 
custom or usage on well-mariaged railroads as would justify an 
unnecessarily dangerous projection of the kind in question. There 
was on the évidence in this case no error in instructing the jury 
that, if the deceased was struck by the tank spout at Goodwin while 
on the roof of a passing car, the fact would convict the company 
of négligence. 

3. So far as the motion to instruct the jury to find for the de- 
fendant was based upon the assumption of the risk incident to this 
spout by the deceased, or upon the évidence tending to show con- 
tributory négligence, the motion w^as properly denied. McDade was 
entitled to rely upon the company's having properly constructed this 
spout, and the danger from the proximity of this particular spout 
was by no means so obvions, especially in view of McDade's short 
expérience on this part of the road, as to charge him with having 
assumed the risk. The questions of assumption of risk and of con- 
tributory negUgence were properly left to the jury, under a charge 
quite as favorable as the plaintifF in error could demand. Railway 
Co. v. Keegan, 31 C. C. A. 255, 87 Fed. 849; Railroad Co. v. 
O'Brien, 161 U. S. 451, 16 Sup. Ct. 618, 40 h. Ed. 766. 
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4. There was évidence admitted showing a reconstruction of this 
Goodwin water spout after the accident. The plaintiff in error gave 
évidence of certain measurements of the appliance in question made 
after the accident, for the purpose of showing that it did not, at 
the time of the accident, constitute a péril to men on passing cars 
in the proper discharge of their duty, and also for the purpose of 
showing that in its construction it conformed to similar structures 
on the other roads. For the purpose of showing that the structure 
was not in the same condition on the night of the accident as when 
thèse measurements were made, the plaintifïs were permitted to 
show just what changes had occurred, and their effect on subsé- 
quent measurements. The évidence was at the time restricted to 
the single purpose of arriving at the condition of the structure at 
the time of the accident. The jury at the time were warned to give 
this évidence of reconstruction no other efifect. In the charge the 
court recurred to this évidence, and said : 

"I shall not comment on the proof, because it is not necessary. But as a 
precantionary warning It is best to repeat what was said by the court so 
often during the progress of the trial, — that you must not Imply anything 
against the défendant company by reason of the fact that after this acci- 
dent they made a reconstruction of thèse water-tanlc appliances. The court 
kept that fact out of the proof as long as possible. But in trylng to décide 
the confllct of testimony about the measurements by feet and inches, It be- 
came necessary to take notice of this change in order to understand the 
value of the proof as to measurements. The fact of the change has no 
other bearlng on the issue of this case than that, and, for the reason so 
often explained to you, you should give the fact no other force than that 
whleh Is necessary for the explanation of the distances." 

We think there was no error. , 

Many errors hâve been assigned upon the admission of évidence. 
None of them are well taken. There was no error in the charge 
given or charges refused, 

Tudgment affirmed. 



SHARPE V. UNITED STATES. 
(Circuit Court of Appeals, Third Circuit January 10, 1902.) 

No. 39. 

1. Emine>t Domain— Compensation— Damage to Property not Taken. 

The rule that the just compensation to which an owner of land is 
entltled when a part of it Is taken for public use Ineludes the damages 
to hls remaining land is limited to cases where the land taken is a part 
of a larger tract, the Integrity of which is destroyed, and does not au- 
tborlze the allowance of damages to separate tracts or holdings of the 
same owner, although they are contlguous to that taken. i 

%. Same— Taking One op Skparate Tkacts. 

The owner of a farm condenmed by the United States as a site for 
coast défense fortifications is not entitled in the award to damages 
which may resuit from such use to other farms whleh constltuted sepa- 
rate holdings purchased at différent tlmes, and which had never been 
nsed in connection wlth that taken, from which they were separated 

1 Oonsequential and indirect damages, see note to High Bridge Lumber 
Oo. V. United States, 16 û. C. A. 468. 
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by highways, — at least further ttan such damages as might resuit from 
thelr severance. 

8. BAkÉ— Évidence. 

•The TJnlted States coudemned land for an addition to a réservation on 
whlch It had already constructed a fort and permanent coast défense 
fortifications. Beld, tliat in the absence of any évidence to show for 
what purpose the land taken was to be used, or that it was ttie intention 
to construct addltlonal fortifications or place additional guns thereon, 
évidence to show the possibillty or probability of damages to remaining 
land of the owner from the use which might be made of that taken was 
too vague and Indeflnlte to afford a basis for the allowance of such 
damages. 

4. BAMB-rKviDBNCE DP VALUE. 

In condemnation proceedlngs the testimony of the land owner as to 
ofCers received for the land taken Is inadmissible to establlsh its market 
valua 

5. Samb — Trial on Appeai. ekom Àward. 

On an appeai from an award of commissioners for lands condemned 
for military purposes, where the question of compensation and damages 
is tried de novo, the jury should détermine the same upon the évidence 
introduced before it, wlthout regard to the flndlng of the commissioners. 

In Error to the District Court of the United States for the District 
of New Jersey. . 

D. J. Pancoast, for plaintifîf in error. 
David O. Watkins, for the United States. 

Before ACHESON, DALLAS, and GRAY, Circuit Judges, 

GRAY, Circuit Judge. Proceedings were instituted by the 
United States in the district court for the district of New Jersey 
February i, 1900, «for the condemnation of about 40 acres of land 
of the plaintiflf in error, Edward S. Sharpe, situate in Salem county, 
in the state of New Jersey, contiguous to a certain réservation of 
the United States, upon which Ft. Mott had theretofore been built, 
which land, as stated in the pétition fîled by the United States, was 
"needed for military purposes, for the location, construction, and 
prosecution of works for fortifications and coast défenses." They 
were authorized by the provisions of the act of congress of August 
18, 1890, and of those of March 7, 1898, and March 3, 1899, making 
appropriations therefor. The act of August 18, 1890, provided that 
the proceedings for condemnation should be "prosecuted in accord- 
ance with the laws relating to suits for the condemnation of prop- 
erty of the states wherein the proceedings may be instituted." Thèse 
proceedings accordingly were begun under the authority of an en- 
abling act of the législature of the state of New Jersey, passed in 
February, 1900, and were prosecuted in accordance with the laws 
regulating the condemnation of lands in that state at the time this 
enabling act w;as passed. Pursuant tp the requirements of the laws 
aforesaid, three commissioners were duly appointed by the judge 
of the district court for the district of New Jersey to appraise the 
value of the land in question. The commissioners so appointed 
made due report of their proceedings to the said district court, 
which report was i fîled July 16, 1900. By it it appears that they 
fixed the value of the 41.75 acres of land required to be taken for 
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the purposes aforesaid at the sum of $20,875. and the damages sus- 
tained by reason of the taking of the said land "to the remainder 
of the tracts of land from which the above-mentioned tract is taken, 
and to its uses, and which the parties in interest will sustaîn by 
reason of the premises," at the sum of $12,953. From the fînding 
of the commissioners so made an appeal was taken in behalf of 
the United States to the United States district court for the district 
of New Jersey. Pursuant to the requirements of the statute of 
New Jersey, the said appeal was prosecuted in the said district court, 
and an order framing an issue and fixing a day for the striking of a 
jury and a day for the trial of the appeal was duly made by the 
judge of said court. A venire was thereupon issued, with an order 
for view by the jury of the premises, and the matter came on for 
trial at the January term, 1901, of said court. After charging the 
jury, the court stated to them that by the consent of counsel they 
might bring in a verdict in a lump sum for the value of the land 
and the damages to the adjoining property. On March li, 1901, 
judgment was entered of record, as foUows: 

"This matter coming on for trial at the January term, 1901, of this court, 
and belng called, and both parties appearlng, and the cause being moved 
by the said appellant, and a jury being Impaneled and sworn, and having 
viewed the premises, and the évidence ofCered by the parties having been 
submitted, and the respective parties, by thelr counsel, being heard, and the 
judge having charged the jury, and the Jury having retlred to consider their 
verdict, corne agaln Into court, and say that they find and assess the value 
cl the said lands and damages sustalned at the sum of twelve thousand 
dollars, to be pald to the said Edward S. Sharpe, by the said appellant, for 
the value of said lands and damages sustalned. And It Is hereby ordered 
and adjudged that the said assessment by the jury aforesaid be, and the 
same is hereby, conflrmed, and that the sald Edward S. Sharpe is entitled 
to hâve from the said TJnited States the sum of twelve thousand dollars 
for his said land and damages. Judgment slgned this 11 th day of March, 
A. D. 1901." 

Bills of exception to the rulings of the court in regard to the 
admission of testimony and to the charge of the court were duly 
sealed, and, together with the record of the judgment, hâve been 
brought before us by writ of error. 

The fîrst point of objection that arises out of the assignments of 
error is that the court overruled the defendant's ofifer to prove the 
probable use that the government would make of this land, and 
the further offer to prove that the use of this land for military pur- 
poses would injure and depreciate the value of Dr. Sharpe's remain- 
ing and adjoining land. We think the court were right in overrul- 
ing thèse ofïers, on two grounds: First, the record discloses the 
fact that the land taken by thèse proceedings constituted one of 
three several tracts of land, consisting of three adjoining farms, 
owned by plaintiff in error, and held by différent titles, and acquired 
at différent times. The property first acquired was known as the 
"Dunham Farm," and was purchased in 1880, for $5,800, by Mrs. 
Sharpe, wife of the plaintiff in error, and afterwards transferred to 
the plaintifï in error. The property in question, the subject of 
thèse proceedings, was purchased by plaintiff in error in 1891, and 
is known as the "Gibbons Tract," consisting of 41.75 acres and 22 
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acres, of meadow. Thèse 22 acres of meadow were not adjoining 
or a part of the tract known as the 41.75 acres, nor was it used 
in connection therewith, but was such a considérable distance away, 
and of 30 little value, that no attention was paid to it by either 
the plaintiff in error or the défendant upon the trial of the cause, 
either as to value or damages. The purchase price paid for this 
tract, with the house and farm buildings thereon, was $6,000. The 
third and remaining tract of land, known as the "White Farm," 
was purchased by plaintiff in error December 29, 1899, for $5,200. 
The pptition in this case was filed and proceedings begun January 
9, 1900. The évidence shows that thèse were three separate farms 
held and managed as such previous to tL:; beginning of thèse pro- 
ceedings, and that the property hère in question was not used in 
connection with the White farm . until three months after they had 
begun, but was managed, as were the other two farms, as a distinct 
and separate holding, and by a différent tenant, and that it was 
separated from the other two farms by public roads. It is this 
separate and distinct tract known as the Gibbons tract of 41.75 
acres that the government is now seeking to condemn. It is not 
denied that in rendering the "just compensation" secured by the 
constitution of the United States to the citizen whose property is 
taken for public uses it is right and proper to include the damages 
in the shape of détérioration in value which will resuit to the residue 
of the tract from the occupation of the part so taken. In apply- 
ing this rule, however, regard is had to the integrity of the tract 
as a unitary holding by the owner. The holding from which a part 
is taken for public uses must be of such a character as that its in- 
tegrity as an individual tract shall hâve been destroyed by the 
taking. Dépréciation in the value of the residue of such a tract 
may properly be considered as allowable damages in adjusting the 
compensation to be given to the owner for the land taken. It is 
often difKcult, when part of a tract is taken, to détermine what is 
a distinct and independent tract ; but the character of the holding, 
and the distinction between a residue of a tract whose integrity is 
destroyed by the taking and what are merely other parcels or hold- 
ings of the same owner, must be kept in mind in the practical ap- 
plication of the requirement to render just compensation for prop- 
erty taken for public uses. How it is appHed must largely dépend 
upon the facts of the particular case and the sound discrétion of 
the court. Ail the testimony in this case tends to show the sep- 
arateness of this tract which was the subject of the condemnation 
proceedings. It had never been farmed or used in connection with 
either of the other farms owned by the plaintiff in error. It was 
in no way reasonably or substantially necessary to the enjoyment 
pf the other two tracts. Separated from it by a public road, the 
White farm, so called, had only been purchased by plaintiff in error 
10 days before the proceedings for condemnation were begun. The 
authorities cited by the défendant in error fully support their con- 
tention in this respect. In Currie v. Railroad Co., 52 N. J. Law, 
392, 20 Atl. 56, 19 Am. St. Rep. 452, cited by counsel for plaintiff in 
error for the proposition that, where a part of the tract is taken 
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for condemnation, damages to the remaining land shall be given, 
the court also say: 

"It Is an established nile In law, in proceedings for condemnation of land, 
that the just compensation wlilch the landowner Is entltled to recelve for 
his lands and damages thereto must be llmlted to the tract a portion of 
which is actually taken. The propriety of this rule is qulte apparent. It is 
solely by virtue of his ownership of the tract Invaded that the owner la 
entitled to Incidental damages. His o-wnership of other lands is without 
légal signiflcance." 

It is enough to say that, in our opinion, the two other farms or 
tracts of land owned by plaintifï in error constituted such separate 
and independent parcels as regards the land in question that they 
cannot properly be spoken of as the residue of a tract of land from 
which the land in question was taken. The court, however, did 
allow the plaintifif in error to show what damage, if any, had re- 
sulted from separating thèse farms; that is, to show, if he could, 
that by reason of their severance they were made so small that it 
woidd be unprofitable to work them, and damage resulting from 
that the jury might so award. This certainly was as far as the 
court could be justified in going in favor of the contention of the 
plaintiff in error. We think the court were right, therefore, for the 
reasons stated, in refusing to allow the plaintifï in error to show 
what damage or inconvenience would probably resuit to thèse other 
tracts (otherwise than what resulted from the mère severance in 
farming) from the taking of the Gibbons tract for the military pur- 
poses aforesaid. 

A second sufïîcient ground for the court's action in this respect 
is that the testimony offered was too vague and spéculative in char- 
acter. It dealt with possibilities more or less remote, and was not 
founded upon any clear, certain, or avowed obnoxious uses to which 
the property in question was to be put. The tract in question 
nearly surrounds the réservation of the United States, upon which 
permanent fortifications hâve already been erected, and emplace- 
ments for heavy ordnance already built, with the magazines and 
other appurtenances for the firing of large guns. Thèse already ex- 
isted, and there was no suggestion that the additional land em- 
braced within the tract in question was to be used for enlarging 
thèse permanent fortifications. No oiïer was made by the plaintiff 
in error to show for what purpose the land was to be used. "Mili- 
tary purposes" is a gênerai description, and would cover its use as 
a parade ground, officers' quarters, barracks, etc. No proof was 
had showing that batteries were to be erected on this land. The 
only testimony actually oflfered by plaintifï in error was as to the 
batteries, emplacements, and magazines already erected within the 
permanent fortification, known as "Fort Mott." The court were 
right in refusing the oflfer to show possibilities or probabilities of 
damage from the use to which the land in question might be put. 
The court ruled that the offer was too broad. Under the circum- 
stances of this case we are of opinion that it was right in so stating. 

The second point of objection raised by the assignments of error 
is to the ruling of the court to the efifect that the plaintifï in error 
could not be allowed to testify to ofifers of purchase made to him 
112 F.— 57 
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for the lanà ïfl question for various uses. Such offers at best are 
unsatisfactory as a means of proving value. Many circumstances 
must be taken into the account, to give them any weight at ail, — 
such a§ thé time and place at which the offer is made, the facts 
bearing upon the bona fides of the offer, and a considération of 
whether the ofifer was based on exeeptional grounds. The présent 
market value is the true criterion of the value of land to be taken. 
This ma.rket value is "the price that would in ail probability — the 
probabîlity being based upon the évidence in the case — resuit from 
fair negotiations, where the seller iS willing to sell and the buyer 
desires to buy." Mère offers to buy, virithout setting forth the con- 
ditions under which they were made, and unconnected with the 
circumstances influencing the same, do not necessarily throw light 
upon the market value herè referred to. But, however this may 
be with respect to offers proved by the persons who made them, 
who can be subjected to cross-examination, or by others than the 
owner of the land himself, who is a party to the proceedings, we 
are of opinion that offers proved merely by the testimony of the 
owner are not compétent for the purpose of proving market value. 
We think the court therefore was right in rejecting the testimony 
of the piaintiff in error in this regard. 

The court was very libéral in allowing the jury to consider the 
testimony offered by the piaintiff in error, as to other criterions of 
value, and allowed testimony to show that the land in question was 
adapted to other purposes than agricultural purposes; that it was 
available as a hôtel site ; that projected trolley lines were likely to 
run near it, and enhance its value; that a railroad might be built in 
its ndghborhood, which might hâve a like influence ; stating to the 
jury that, if thèse or other purposes to which the land could be adapt- 
ed add to the présent value of the land, they might give the piaintiff 
in error the benefit of that in estimating the présent worth of the 
property.itself. There.was considérable testimony of this kind, more 
or less vague, ail of which was admitted for the reasons stated. In 
so admittihg it, we think, the court was quite as favorable as it ought 
to hâve been to the piaintiff in error. 

The last assignment of error is that the court instructed the jury, 
as foUowsV 

"The Jury must be satlsfléd as to the value and damage by the testimony 
which is produced before It, wlthout référence to any testimony -which was 
produeed • before the commissioners, or Influenced by the commissloners* 
report" 

We think the court were quite right in this instruction. The case 
on the appeal from the commissioners' award was tried before the 
district court de novo. AU the évidence necessary to a finding was 
produceid Crti both sides, and this only could the jury properly con- 
sider, uiiinfluenced by the action of the commissioners, from which 
appeal was faken. 

Upon à câreful considération of the whole case, we see no error, 
either in the charge of the court to the jury or in its rulings as to 
the admissibility of évidence, and the judgment of the court below is 
therefore affirmed. 
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UNCAPHEK V. BALTIMORE & O. R. CO. 

(Circuit Court, B. D. Pennsylvanla. January 2T, 1902.) 

No. 46. 

1. Replevin— Afpidavit op Dépense— Pkoof op Title. 

In an action o£ replevin défendant flled an affidavlt of défense stating 
tliat It bas no knowledge as to who Is the owner of the goods, and that 
it is In actual possession as a carrier for liire, and received such pos- 
session not from plaintiff, but from another. EelÂ, tliat such affidavlt 
is sufflcient to put plaintiff to proof of hls title. 

2, Samb— Laws dp Penksylvania. 

Where, in an action of replevin, the affidavlt of défense states that 
défendant is In actual possession, derlved from one not the plaintiff, 
as a carrier for hire, and does not know who Is the owneir, there is 
nothing in Laws Pa. 1901, p. 88, entltllng plaintifC to judgment without 
proof of ownershlp. 

Greenwald & Mayer, for plaintiff. 
Wm. B. Linn, for défendant. 

DALLAS, Circuit Judge. This is an action of replevin, in which 
the plaintifif has taken a rule for judgœent for want of a sufficient afïi- 
davit of défense, and his learned counsel has based his argument in 
support of that rule upon certain provisions of the Pennsylvania stat- 
ute entitled "An act relating to replevin, and regulating the practice 
in cases where the writ of replevin is issued" (Laws Pa. 1901, p. 88). 
In my opinion, nothing in this act entitles the plaintiff to the judg- 
ment he invokes. He has filed a "statement of his demand, setting 
forth the facts upon which his title to the goods and chattels is 
based;" but the only défendant named in the writ — and there is no 
intervener — has filed an affidavit of défense, which distinctly states 
that the "défendant has no knowledge as to who is the owner of said 
goods." It, however, does allège that the défendant was in actual 
possession as a carrier for hire, and that its possession or qualilîed 
title as such was not derived from the plaintiff, but from another, 
whose prima facie ownership this court would not be warranted in 
devesting upon the mère disavowal by the bailee for carriage of any 
knowledge upon the subject. I am therefore of opinion that the affi- 
davit which has been interposed is sufficient to put the plaintiff upon 
proof that the goods which he daims are his property, and, accord- 
ingly, his rule for judgment is discharged. 



FRANCIS BROS. & JELLETT v. HEINE SAFBTY-BOILER CO. 

HEINE SAFETÏ-BOILER CO. V. FRANCIS BROS. & JELLETT. 

(Circuit Court, B. D. Pennsylvanla. January 16, 1902.) 

CoNTEACTS— Construction— DuTY of Court. 

Where, In a contract on vrhlch an action Is brought, the words used 
bave no technlcal meaning which requires the testlmony of experts to 
explaln, It Is the duty of tbe court to construe the contract In its plaln 
and ordinary signification, havlng due regard to the character of tbe 
parties and tbe subject-matter. 
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S. 8amk—" Nominal Horsb Power"— Mkaning of Tbrm. 

Where, In a eontract for a boUer, It la stipulated that It shall hâve 
a "nominal capacity of 140 horse power," the phrase means a boiler of 
snch slze and dimensions, and havlng such heating surface and otber 
éléments, as are ordlnarily and usually found assoclated with boilers 
described as boilers of 140 borse power. 

Motions for New Trial. 
See (C. C.) 105 Fed. 413. 

Frank P. Prichard, for Francis Bros. & Jellett. 

J. J. De Kinder and J. H. McNeal, for Heine Saf ety-Boiler Co. 

J, B. McPHERSON, District Jùdge. When this case was decided 
by the court of appeals last year the nominal horse power of the 
boilers in controversy was declared to be one of the important mat- 
ters to be considered, as will appear by the foUowing quotation from 
the opinion (109 Fed. 842): 

"The speciflcatlons of the owner of the building as to nominal horse 
power of the boilers to be fnrnished, thèir capacity under ordlnary firing, 
and thelr maximum capacity under test, concern mafters of the first Im- 
portance. They were fundamental provisions of the original eontract for the 
work. Is It then to be believed that elther of the parties to the subcontract 
intended thereby to supersede thèse essential requlrements of the owner's 
speelflca'tlons? Such a supposition Is, we thlnk, most unreasonable. We 
fall to flnd anythlng In this record to warrant tne conclusion that so radical 
a depârture from the prlmary eontract was contemplated." 

Upon: the second trial the décision was put upon the meaning 
of the phrase "nominal horse power," and the pending motion has 
required me to reconsider the construction then given to thèse 
words, I am still of opinion, however, that the charge was correct, 
and I refer to it for the reasons that controUed my action. It can 
scarcely be doubted that it was ray duty to construe the language 
of a written eontract, — ^both parties having agreed that the words 
in question had no technical meaning such as would require the tes- 
timony of experts to explain, — and to construe it in its plain and 
ordinary signification, having due regard to the character of the 
parties and the subject-matter of the eontract. I am still unable 
to see wliat other meaning the words can properly bear tlian the 
meaning thus given in the charge : 

"When this phrase was used, it meant to both parties a boiler of such 
Blze and dimension, and having such heating surface and other éléments, 
as are ordlnarily and usually found assoclated with boilers described as 
boilers of 140 horse power. They dld not mean that the boiler they were 
asklng for should be capable of developing 140 horse power, no more and no 
less; for, as ï hâve sald, the capacity of the boiler to do the work it was 
to do was provided for in two différent clauses of the eontract. I think they 
must haye had In mind, for I can glve the phrase no other meaning, the 
other éléments to which I hâve referred, rather than tiie ability of the 
boilers to do work. Of course, the ability of the boiler to do work was 
an élément In this phrase, and It enters Into Its meaning, no doubt, as they 
nsed It; but the matter of the Capacity of the boiler to do work, as I hâve 
sald several tlmes, is otherwhere in the eontract more preclsely provided for." 

Xt is, I think, not difïïcult to understand why the owner was in- 
sisting upon a nominal capacity of 140 horse power. If such a 
boiler was furnished, one of the size, dimensions, and heating sur- 
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face thst are associated with boilers ordinarily so rated, fie would 
be more likely to hâve an appliance that would be able to fulfill the 
two sf>ecific tests provided for in the contract, — one test for ordi- 
nary use, and the other for maximum power. The requirement was 
an additional précaution, and was not only not an immaterial mat- 
ter, but, as the court of appeals has said, of the first importance, a 
fundamental provision, and an essential requirement of the owner's 
spécifications. This being true, and the requirement being there- 
fore a controlling considération, it seemed to me upon the trial, and 
it still seems, that, as it was conceded by the Heine Boiler Com- 
pany that the nominal capacity of the boilers in controversy was 
only 130 horse power, my duty required me to instruct the jury to 
find in favor of Francis Bros. & Jellett. Much of the testimony 
related to the test of maximum power, but, if I hâve correctly given 
the meaning of "nominal horse power," it is obvious that this tes- 
timony ceased to be important. 
A new trial in each case is accordingly refused. 



BROWN et al. v. FIRST NAT. BANK OP NEWTON, KAW. 

(Circuit Court of Appeala, Sevcutb Circuit January 7, 1902.) 

No. 794. 

t. Promissobt Notes — Actions — Défenses Cognizablb at Law. 

The payée of a note, who, without the consent of the makers, releases 
a judgment whlch the principal malier held by assignment and pledged 
as collatéral, la chargeable with the value of such collatéral as a payment 
on the note, and the fact is a défense available to both principal and sure- 
ttes, and cognizable in a court of law as well as In equlty. 

8. BUKETY— DeFBNSKS— MiSAPPLICATION OP COIiLATKBAI.. 

A surety on a note has the rlght to Inslst on the performance of an 
agreement made between the principal and payée that the proceeds of 
collatéral securlty held by the latter shall be applied on such note, 
rather than upon other Indebtedness of the principal for whlch the 
snrety is not bound. 

In Error to the Circuit Court of the United States for the Northern 
Division of the Northern District of Illinois. 

Wm. E. Brown, for plaintiflfs in error. 
Blewett Lee, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

BUNN, District Judge. This action was brought by the First 
National Bank of Newton, Kan., against William E. Brown, Cora 
E. Brown, and Thomas J. Norton upon a promissory note for the 
sum of $3,366.75, upon which was indorsed as crédits $125 July 9, 
1898, and $215 on the same date, being proceeds of two différent 
claims. The note was signed by the three défendants. The défend- 
ants pleaded that William E. Brown was the principal upon the 
note, and the other two défendants were sureties, and that the 
^aintiff was cognizant of this relation. 
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Among other défenses, it was claimed that the note sued upon 
was a renewal of a séries of notes giVen by the défendants to the 
plaintiff, and runiling back severàl years; that défendant Brown 
had turned over a note and mortgage about November, 1891, for 
$2,500, against ône Hodgson and wife to the plaintifif, as collatéral 
security to the note in suit; that prior to this time one G. W. 
Rogers had pwiied this note and mortgage, and had commenced 
a suit therëon ih the district court of Harvey county, Kan., to fore- 
close the same, and afterwards had sold the note and mortgage 
to William E. Brown, who had assigned the same to the plaintiff 
as collatéral security for the note in suit ; that judgment was after- 
wards rendered on the said note and mortgage in the case of Rogers 
against Hodgson and wife, which was a personal judgment against 
them for $3,912.50, as well as a foreclosure against the property de- 
scribed iri the mortgage ; that afterwards Rogers assigned said judg- 
ment to Brown by a separate instrument of assignment, and that 
Brown by another instrument of assignment assigned the same to 
the bank as collatéral security for his note for which the note in 
suit is a renewal, and that Rogers assigned on the judgment docket 
the said judgment direct to the bank by an assignment absolute in 
form, but. really for the purpose of passing title to the bank, that 
the same might be held as collatéral security for the note of Brown; 
and afterwards the foreclosed property was sold at sheriff's sale, 
and the bank bid it in for $500 under an agreement with Brown 
that the bank should hold the property as collatéral security, as it 
held the balance of the judgment. The défendants also claimed 
that, without the knowledge or consent of any of the défendants, 
the bank released from the lien of the judgment about $20,000 worth 
of real estate in Harvey cdûnty, Kan., which was free and clear 
of ail incumbrances except said judgment; that this release was 
made by the bank on the i4th of April, 1893, and that afterwards, 
on the l3th of June, 1898, the bank released the balance of the 
judgment in full, and that the judgment amounted to about two 
or three times the amount of the note sued upon; that the judg- 
ment debtors are solvent, and had ample property to pay this judg- 
ment, ând that thereby the security has been lost to the said Brown, 
and that the sureties were deprived of the benefit of the collatéral, 
and that thereby the obligors on the note had been released and 
discharged. This défense is set up also by another plea substan- 
tially in ;the same manner, and the whole contention in the case 
relates to this défense. There was a jury trial, and the plaintifif on 
the trial introduced the note in évidence, and rested. There was 
much time oçcupied by the défendant in putting in testimony to 
substantiate the allégations of his several pleas. There was also 
a written stipulation as to much évidence whîch was introduced by 
the défendant, and there is no contention but that the évidence intro- 
duced tended to prove the allégations of the défendants' défense 
in regard to the releasing of the collatéral securities without the 
consent of Brown. 

Before the défendants had got through with their testimony or 
rested their case, and without any rebutting testimony being offered. 
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plaintiff's counsel made a motion to direct a verdict în favor of the 
plaintiff for the amount of the note and interest, and the court ac- 
cordingly took the case from the jury, directing a verdict as re- 
quested. The principal question in the case is whether this was 
error. The reason assigned by the court for directing a verdict 
was that the matters of défense were cognizable only in a court of 
equity, and net in a court of law. The court stated in its charge 
to the jury that: 

"In the opinion of the court, ail of the testimony relating to the satisfac- 
tion of the judgment, which bas been referred to in the testimony as col- 
latéral held by the bank, Is a matter which can only be adjudged in a court 
of equity; that in a court of law the judgment, on the undisputed testimony, 
as far as has been heard or offered, is net satisfled until the judgment is 
paid in fuU, and it is not so satisfled; that, if there had been any wrons done 
to the défendants by the bauk, there was a perfeet remedy in the courts of 
equity; and we, sltting in a court of law, can détermine only law matters, 
generally speaking, and not détermine matters of équitable considération, 
unless it be in a plain and simple case at the utmost. Hère it is compUcated 
beyond measure, and I am satisfled that it Is not one that can be adjudged 
hère." 

This was error. We think that the several défenses upon which 
évidence was introduced on the part of the défendants should hâve 
been submitted to the jury. We cannot see from the bill of excep- 
tions that the matter was so very complicated. At any rate, we 
are satisfied that the matters set up as défense, and which the évi- 
dence of the défendants tended to prove, were matters of légal, 
as well as of équitable, cognizance. If thèse matters were true, 
as alleged by the défendants' pleas, and as their évidence tended to 
show, it furnished a reason in law why there should not be a ver- 
dict for the plaintifï. The évidence showed beyond controversy 
that the bank had tried to get Brown's consent to release the judg- 
ment, but he had constantly refused to give it, and told them that 
they must not release it, and that they released it contrary to his 
express will and direction. If that be so, and they were turned 
out as collatéral to the note in suit, it is difficult to see why the 
releasing of the judgment was not a défense at law, as in equity. 
The évidence on the part of the defçnse, as appears by the bill of 
exceptions, does not show a case more complicated than thousands 
of other cases at law that are daily submitted to the considération 
of a jury, and we think that is no reason why they should not be 
submitted, and especially as to the sureties upon the note of Brown 
the releasing of the collatéral security was a complète défense to 
the action on the note against them. They sigried the note as surety 
with Brown, and it was incumbent on the bank to collect thèse 
securities, and apply them upon the note, and the releasing of such 
collatéral securities, without the consent of Brown or of the sure- 
ties, would most certainly relieve the sureties of their obligation. 

In Hayes v. Ward, 4 Johns. Ch. 130, 8 Am. Dec. 556, Chancellor 
Kent lays down the rule as follows: 

"The surety, by his very character and relation as such, has an interest 
that the mortgage taken from the principal debtor should be dealt with in 
good faith, and held in trust, not Only for the creditor's security. but for the 
surety's indemnity. A mortgage so taken by the créditer is taken and held 
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In trust, as well for the secondary laterest of the surety, as for the more 
direct and Immédiate benefit of the créditer; and the latter must do no 
wUifnl act, elther to poison It In thé flrst Instance, oi to destroy or cancel 
It afterwards." 

And Coleb. Coll. Sec. (2d Ed.),§ 114, lays down the rule thus as 
between principals, as follows : 

"If, upon a pledge of negotlable collatéral securltles so as to convey the 
title thereto, the pledgee, because ôf hls gross négligence, or by hls tortious 
transfer of them, or deallngs therewlth, falls to coUect the same of the 
parties bound thereto, when It mlght hâve been done, and the pledgor Is In- 
jured, and the amouht of the collatéral seeurlty lest, the pledgee is charge- 
able wlth the face of sucb collatéral securltles as in payment and discharge 
of the principal debt" 

Payment and discharge of the principal has always been a good 
défense at law as well as in equity. And in regard to sureties the 
sanxe author, at section 239, lays down the rule as follows: 

"A snrety is discharged from hls llabllity on the principal obligation by 
an affirmative act of the credltor by which the terms of the contract of 
suretyshlp are changea to the préjudice of the surety wlthout his consent. 
Such discharge results from a valld and deflnite extension of time, or by 
unauthorlzed changes In the instrument, or by new dutles and responsibilities 
imposed upon the principal, or by the conduct of the credltor In relation to 
collatéral securltles received by hlm from the principal debtor to secure the 
payment of the debt. A credltor holding collatéral securltles Is chargeable 
■wlth a trust concerning the same for the benefit of the surety, -where he 
has notice of the existence of such relations as between tlie parties to the 
note. By hls voluntary acceptance of such securltles, the credltor assumes 
responsibilities In relation thereto not ordlnarlly nndertaken by the holder 
of paper upon whIch are the namcs of the principal and surety. The Per- 
sonal obligation of the surety to pay the note upon default of the principal 
Is not affeeted by the recelpt of such collatéral securltles by the holder 
from the debtor, but the Interest of the surety In the proper management 
and réalisation of such securltles Is recognized at law and In equity. If the 
créditer by an act of a positive character, or by hls gross négligence or bad 
faith, and wlthout the consent of the surety, releases, surrenders, impairs, 
destroys, or fraudulently transfers such collatéral security, so as to defeat 
any claim of the surety, upon payment of the debt to be subrogated thereto 
for hls Indemnlflcation the surety Is discharged to the extent of his actual 
loss at any rate, and hls whole llabllity In case of fraud or négligence so 
gross as to ralse a presumption of fraud; and, under the tendency of modem 
législation and décisions, the surety is entitled to Interpose in an action at 
law by the credltor the Uke défenses as above stated, as In equity, Hls 
discharge results In the one case equally as In the other." 

Parker, C. J., in Bank v. Colcord, 15 N. H. 119, 41 Am. Dec. 685, 
lays down the rule very concisely, as we think, as follows : 

"We hâve repeatedly recognized the rule originating In equity, but now 
generally held to be equally a rule at law, that a blnding contract for 
further delay of the tlme of payment, made between the créditer and the 
principal, wlthout the assent of the surety, discharges the latter from the 
obligation of the contract; and It follows, almost as a matter of course, 
that we should, so far as we may consistently with the forms of proceedlngs 
at common law, apply the prlnciples of equity which regulate the relation 
of principal and surety. Peo^le v. Jansen, 7 Johns. 337, 5 Am. Dec. 275. 
Among those, as we hâve had occasion to notice in other cases, is one 
which requlres a credltor, who bas an obligation executed by principal and 
surety, and who has also a collatéral security from the principal, to ap- 
propriate the avalls of the security to the payment of the debt, or to hold 
It for the beneflt of the surety, who, if he pay the debt, wlll be subrogated 
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xo the rîghts of the créditer. Thls belng the duty of the créditer, if he 
surrenders such collatéral security without the knowledge of the surety the 
latter wUl be dlscharged entirely, or pro tanto, according to the value of 
the security thus surrendered;" citing Law v. East India Co., 4 Ves. 824; 
Baker v. Briggs, 8 Plek. 122, 19 Am. Dec. 311; 1 Story, Eq. Jur. § 326; Mc- 
CoUum V. Hlnckley, 9 Vt. 147; Bank v. Bartlett, 13 Vt. 315, 37 Am. Dec. 594; 
Oommonwealth y. Vanderslice, 8 Serg. & E. 457; Same v. Lebo, 13 Serg. & R. 
175. 

This case was an action at law upon a promissory note, and the 
défense set up was the discharge of collatéral securities, and in ail 
essential respects the case was similar to the case hère. There was 
a verdict and judgment for the défendant. The suprême court held 
the défense good at law, but reversed the case upon other grounds. 
In Rogers v. Trustées, 46 111. 429, in a similar case, the suprême 
court of Illinois said: 

"Under the more strlngent and technlcal raie of the anclent common law, 
it was held that relief could only be had in equlty to discharge a surety. 
But, under the tendency of modem décisions, substance Is more regarded 
than mère form, and the doctrine seems now to be recognized that whatever 
discharges a surety in equlty may be interposed In a suit at law unless 
there be such a complication of interests as would prevent a court from af- 
fording adéquate relief. * * • And we see no reason wby a court of 
law is not just as compétent to try the défense as that of equlty, and no 
practical benefit is percelved in compelling the surety to resort to the more 
tedious and expensive mode of trial to obtain a discharge. We are therefore 
inclined to foUow thèse auth( rities, and permit this défense to be made. 
We are therefore of the opinion that appellant has established a complète 
défense on his part to the note, and that the court below erred in rendering 
judgment against him;" citing the followlng cases: Samuell v. Howarth, 
3 Mer. 272; Mayhew v. Crickett, 2 Swanst. 185; Hawkshaw v. Parkins, Id. 
539; Byre v. Everett, 2 Euss. 382; Mackintosh v. Wyatt, 3 Hare, 567; Moore 
V. Bowmaker, 6 Taunt. 379; Philpot v. Briant, 4 Bing. 717. 

This doctrine has been affirmed in other and later cases by the 
same court. Kirkpatrick v. Howk, 80 111. 122; Price v. Bank, 124 
III. 317, 15 N. E. 754, 7 Am. vSt. Rep. 367. See, also, the foUowing 
cases: Guild v. Butler, 127 Mass. 386; Ingalls v. Morgan, 10 N. 
Y. 178; Chester v. Bank, 16 N. Y. 336; Lewis v. Palmer, 28 N. 
Y. 271 ; Nelson v. Munch, 28 Minn. 314, 9 N. W. 863 ; Baker v. 
Briggs, 8 Pick. 122, 19 Am. Dec. 311; Rush v, Bank, 71 Fed. 102, 
17 C. C. A. 627; Brandt, Sur. § 426; Fielding v. Waterhouse, 8 
Jones & S. 424; Lewis v. Armstrong, 80 Ga. 402, 7 S. E. 114; Clow 
V. Coal Co., 98 Pa. 432. 

We think also the thirteenth assignment of error is supported 
by the record. After the motion to take the case from the jury and 
direct a verdict for the plaintifï had been argued, but before it was 
decided, the défendants ofïered in évidence a portion of a déposition 
of C. W. Goss, which went to show that Goss was vice président of 
the bank; that the bank sold the Broadway lots, which had been 
the subject of foreclosure under the Rogers-Hodgson judgment, 
for $1,600, the bank realizing therefrom the sum of $1,400, after 
paying taxes and costs. Eleven hundred and eighty-five dollars of 
this the bank applied upon another note of Brown, on which de- 
fendant Norton was not a surety, and applied the balance of $215 
upon the note in suit. The testimony of Brown, which does not 
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seem fp Be ppppseâ by any other évidence, was tHat Hy agreement 
between the fartîes the proceeds of this judgment was to be ap- 
plied upon the note in suit. The court admitted the testimony, 
but at the sâme time held it to be itomaterial, and directed a verdict 
for the arnbunt pf the note and interest, deducting the indorsements 
that had been made upon it by the bank. We think this was error. 
The proceeds of the judgment should hâve been applied according 
to the agreement of the parties, and not otherwise. It is true it 
was applied upon another note of Brown which the bank held, 
and so far as he was concerned it makes no great différence. Still 
we think he had the right to hâve it applied according to the agree- 
ment. But, especially as to the other défendants who signed as 
surety to Browii, they had the right beyond ail question to bave 
this money applied upon the note in suit, if that was the agreement. 
Thèse questions presented by thèse two assignments of errer should, 
we think, hâve been submitted to the jury. We do not care to con- 
sider any other assignments of error, of which there are a great 
number. 
Judgment reversed, and a new trial ordered. 



HORNBR ▼. PBRRT. 

(CSircnlt Oonrt, W. D. Missouri, W. D. December 19, 1901.> 

L CoNTRÀOTs— Fra0d— What Law Qoverns. 

Where amendant was employed by plalntlll to sell his stock In a 
Kansaa CQt!poration, and the parties at the time llved In Kansas, the 
Baie by défendant pursuant to suc^ contract was a Kansas contract, and 
any fraud pérpetrated by défendant on plaintlff in maklng the sale 
would be govemed by the laws of that state, though they were both 
absent tberéfrom at the time the sale was made. 

Il FBATID— AoTIOIfS— LlMlTATIOKS. 

TJnder Geh. St. Kan. 1897, c. 95, § 15, provlding that limitations do 
not run agàinst a daim wbile the défendant is out of the state, and the 
provision of such laws that an action to recover for fraud may be 
brought wlthin two years after the dlscovery of the fraud, and the 
sta tûtes of Missouri provlding that such action may be brought within 
five years after the dlscovery of the fraud, an action commenced in the 
United States circuit court of Missouri In 1900 to recover money received 
and fraudulently retalned by défendant in 1893 under a Kansas contract, 
which fraud was discovered in 1888, défendant havlng reslded in Mis- 
souri for one year next precedlng the commencement of the action, Is 
not barred. 

& Bamb— DiscoVBRT— Lachbs. 

Where défendant, being authorized to eell plalntifCs corporate stock 
to a certain person at a certain prlce, Bold to hlm at a atlll hlgher prlce, 
and then telegraphed plaintlff that he could not make such sale, but 
could sell to other parties at a less prlce, and was authorized by plaintlff 
to sell at Buch less prlce, If that was the best he could do, reporting the 
Baie as havlng been made at such less price, and remitting therefor to 
plaintlff, he cannot be chargea with lâches In not dlscoverlng such fraud 
nntll flve yçara thereafter. 

Blue & Classe and Botsford, Deatherage & Young, for plainti£E. 
D. B, Holmes, for défendant. 
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McPHERSON, District Judge. This is an action at law. De- 
fendant urges, by demurrer to the pétition, that the action is barred 
by the statute of limitations. The pétition allèges that the plaintiff, 
a citizen of Kansas, was the owner of certain shares of stock in a 
Kansas corporation. Défendant also owned stock in this company, 
as did many others. AU the stockholders, excepting défendant, de- 
sired to sell, and défendant claimed he did. Ail the parties agreed 
that the défendant might sell their stock, and he was to be com- 
pensated thereof by receiving certain stock in the treasury not sold. 
Plaintiff authorized défendant to sell his stock at $6 a share. March 
i8, 1893, plaintiff, while in Texas, received a telegram from défend- 
ant (who was then in Washington, D. C.) to the effect that défend- 
ant could not sell the stock at $6 a share to a Mr. Thompson to 
whom both plaintiff and défendant expected the stock would be 
sold, but that défendant could sell the stock to another party for 
$5 a share. Plaintiff had full confidence in the honesty of défend- 
ant, and, believing that was the best défendant could sell the stock 
for, authorized the sale at $5, and accepted from défendant on ac- 
count of the sale of the stock $9,650. But plaintiff charges that 
in truth défendant had, several days prior to the telegram, — in fact, 
by written agreement, — sold the stock to the same Mr. Thompson 
for $16,083.33, which, in cash, Mr. Thompson had paid défendant for 
plaintiff's stock, but ail of which défendant concealed from plaintiff. 
When plaintiff authorized the sale at $5 a share, he did so, but 
said, "if that is the best you can do." That the pétition charges the 
défendant with an indefensible and unmitigated fraud there can be 
no doubt; and, if the pétition is true, défendant in the year 1893 
received more than $6,000 of plaintiff's money over and above 
that which he accounted for, and over and above which he repre- 
sented he had received. 

Plaintiff allèges that he discovered the fraud thus practiced on 
him about May i, 1898, when he for the first time saw and read 
the contract between défendant and Thompson for the sale of the 
stock. The pétition recites that plaintiff now is, and for many years 
has been, a résident of Kansas. I infer, and it is only an inference, 
that he resided in Kansas in 1893. I infer, but that also is an infer- 
ence, that in 1893 défendant then resided in Kansas. But I do not 
deem that very important. The corporation in question was a Kan- 
sas corporation, with its offices in that state. Therefore the stock 
of plaintiff, sold by défendant, would hâve to be transferred on the 
books in Kansas. Where the contract between défendant and 
Thompson was made is not alleged. So that, from ail the facts made 
known, I think, and so hold, that the sale by défendant was a Kan- 
sas contract; and the silent concealment of the facts by défendant, 
as well as the falsehood telegraphed by défendant, then in Wash- 
ington city, to plaintiff, then in Texas, would be covered by the 
laws of Kansas. If thèse facts and inferences are not true, I know 
of no way of applying the law until an answer is filed and the évi- 
dence presented. 

This suit was brought May 7, 1900. The fraud was discovered 
about May i, 1898. The case was therefore brought about two 
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years after tKe causa of action accrued. Is ît baïrea? THe Kan- 
sas statute provicies that an action for relief on the ground of fraud 
shall notbe déemed to hâve accrued until the discovery of the fraud. 
Such actions, gxounded on fraud, must be brought within two years. 
The Missouri statute is five years in such cases. And if this action 
is fuUy barrèd by the laws of Kansas, then by the laws of Missouri 
it is barred hère. And by the laws of the state of Kansas (sec- 
tion 15, c. 95, 2 Gen. St. Kan. 1897) for the time défendant is eut 
of the state the statute does not run against plaintiff. Now the 
pétition recites that for a year preceding the bringing of the suit 
défendant has been a citizen and résident of Missouri. So that, if 
the cause of action accrued about May i, 1898, it is not barred by 
the laws of either Kansas or Missouri. And, while I am required 
to judicially notice the laws of ail the states and territories of the 
Union, I hâve not considered the laws of either the District of 
Columbia or the state of Texas. But I consider only the laws of 
Kansas and Missouri. The action is brought and is now pending 
in Missouri. I believe it to be a Kansas contract, and the parties 
both résident of Kansas when the fraudulent contract was made, 
and when by fraud the défendant wronged the plaintifï. Plaintifï 
allèges that he discovered the fraud May i, 1898. So that, if the 
actual discovery of the fraud May i, 1898, was when the cause of 
action accrued, then it is not barred under the laws of Missouri, 
because of the five years' limitation. And it is not barred under 
the laws of Kansas, with the two years' limitation, because one of 
the two years défendant was not in the state of Kansas. 

But defendant's counsel insists, with earnestness and much force, 
that plaintifï, by the exercise of diligence shortly after 1893, when 
the fraud was practiced, could hâve discovered the fraud, and there- 
fore the action is barred. The case of Wood v. Carpenter, loi U. 
S. 13s, 25 L, Ed. 807, is relied on by defendant's counsel. That 
case, perhaps, is the leading case in the country on the subject. 
In that case the fraud was practiced by judgments and fraudulent 
conveyances, ail ôf which were of record in public offices. Such 
public records were open to the inspection of ail persons, and were 
notice to ail persons ; and what the suprême court held was that 
by such records the party wfonged was put upon inquiry which, 
if followed up, would hâve led to the uncovering of thé fraud. But 
the case we hâve is no such case as Wood v. Carpenter. In this 
case défendant for a compensation was to sell plaintiff's corpora- 
tion stock. He first represènted to plaintifï that he believed he 
could sell the stock to Thompson at $6 a share. Later he informed 
plaintifï that he could not sell to Thompson at that price, but could 
to another person for $5 a share. And yet, at that very time, de- 
fendant had made the sale to Thompson at $8 a share. It was ail 
donc secretly and stealthily. There was no public record to impart 
notice to plaintifï. Plaintifï had full confidence in defendant's hon- 
esty. Défendant luUed him into sleep. There was no apparent rea- 
son for plaintifï making investigation. 

Upon the face of the pétition I do not believe the action is barred, 
and therefore the demurrer is overruled. 
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tJNITED STATES v. HOGG et al. 

(Carcult Court of Appeals, Sixth Circuit. January 7. 190S.) 

No. 974. 

1. EXECUTION — Levy on Rbtukn Day— Sale. 

Ky. St § 1664, par. 3, providlng that an offlcer may, at any tlme after 
the return day, while tlie original exécution is in his hands, sell any 
property taken in virtue tliereof, provided the levy was made before 
the return day, will not be construed to change the common-law rule, 
recognized in Act 1828 (1 Morehead & B. Ky. St. p. 638), that levy may 
be made on the return day, or to prohibit a sale under levy so made. 

8. Statotohy Construction— Absukd Results to be Avoibbd. 

Every statute ought to be expounded, not according to its îetter, but 
according to the législative iiitent, as manifested from ail parts of the 
act; and the literal import should not be followed if tlie resuit vvould 
be absurd, provided any more reasonable view can be taken. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

For opinion below, see m Fed. 293. 

This is a motion for a judgment of possession, founded upon sections 168!} 
and 1690 of the Kentucky Statutes, and section 916 of the Revised Statutes 
of the TJnited States, under which it bas been assumed that the remedy 
provided by the Kentucky Statutes could be accorded by the district 
court. The United States claims the title to the tract of land in controversy 
under a deed from the United States marshal for the district of Kentucky, 
which deed is founded upon a judgment of the district court of the United 
States for the district of Kentucky in favor of the United States and against 
one Hiram Hogg, and an exécution levy and sale thereunder. The défend- 
ants to this writ of error are É. 13. Hogg and C. M. Hogg, who also clalm 
title under said Hiram Hogg, but under a deed from the sheriff of Owsley 
county, and an exécution, levy, and sale, antécédent to the proceedings under 
vrhich the United States claim title. Notice of a motion "for a judgment for 
the possession" of lands sold under exécution is required to be given "to the 
défendant in the exécution." Section 1689, Ky. St In this case it appears 
that notice was given to the défendant in the exécution, Hiram Hogg, and 
to one of the défendants in error, E. E. Hogg. 

M. H. Thatcher, for the United States. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

LURTON, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The défendants in error were in the adverse possession of the 
premises in controversy at the date of the levy and sale under which 
the plaintifï in error claims title, claiming under a sherifï's deed 
founded upon a judgment, levy, and sale antécédent to the proceed- 
ings upon which the marshal's deed is based. They were not parties 
to the suit of the United !3tates against Hiram Hogg, and are there- 
fore not concluded by the proceedings in that suit, under which 
the United States asserts title. The question of superiority of title 
was submitted to the court below without objection to the form of the 
proceedings or to the jurisdiction of the court, and the only error 
assigned is in respect to the title of the défendants in error under the 
proceedings in the state court. That title is concededly the superior 
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One, provided a sheriff's sale of land in pursuance of a levy made on 
the return day of thè exécution is not, under the law of Kentucky, an 
absolute huUity. ^We shall confine ourselves to the décision of this 
single question. 

Said E. E. Hogg and C. M. Hogg, the défendants in error, ap- 
peared and filed an answer in which they set out the fact that they 
were in actual adverse possession of the lands in controversy, claim- 
ingior themselves and adyersely to ail others, under the proceedings 
before mentioned, at the date of the levy and sale under which the 
United States claim. To this ans^yer the United States replied, and 
set out in détail the proceedings in the state court under which the 
said défendants claimed. Among other things, this reply averred 
that the levy and sale under which the défendants in error claimed 
were void and inoperative because the levy had been made on the 
return day of the writ of fieri facias, and that under the law of Ken- 
tucky a levy made on the return day was void , and a sale under such 
levy inoperative to convey title. To this reply a gênerai demurrer 
was fîled, which was sustained, and the reply stricken from the files. 
The plaintifï declining to plead further, the court adjudged that the 
title obtained by the défendants in error through the proceedings in 
the state court was the superior title, and that the motion of the 
United States for a writ of possession should be denied. From this 
judgment the United States has sUed out this writ of error. 

Under the common law, an exécution continues in force to and 
including the day when by law it is returnable. Under ail of the 
authorities, it was leviable as well on the return day as upon any 
prior day of its Ufe ; the only division of opinion being as to whether 
it was leviable after the adjournment of the court to which it was 
returnable on its return day. 2 Am. & Eng. Enc. Law (2d Ed.) 
pp. 647, 648; Freem. Ëx'ns, § 106; Sturges' Appeal, 86 Pa. 414; 
Maud V. Barnard, 2 Burrows, 812. This is the conceded law of Ken- 
tucky, unless it has been changed by statute. In Gaines' Heirs v. 
Clark, I Bibb, 608, the suprême court of that state said : 

"The writ of exécution is exécutable on the day whereon it Is returnable. 
That is the utmost length of time the law allows for executlng it. So it 
■was adjudged in Perklns v. Woolaston, 1 Salk. 321, 322." 

That such was the law was recognized in an act passed in 1828, 
regulating sales under levies made after the return day of process, 
which act, among other things, provided "that the officer may, at any 
time before he returns the original exécution, sell any property taken 
by him in virtue of said exécution, if the same shall hâve been levied 
before thè expiration of the return day of the same, notwithstanding 
such retufil day may hâve expired before the day of sale." i More- 
head & B. Ky. St. p. 638. At the common law it was the duty of the 
ofRcer making a levy before his process was returnable to proceed 
with the sale, although the return day had passed ; and the only office 
of a writ of venditioni exponas was to command him to, proceed when 
he returned thé exécution, showing that he had not made a sale of 
the property levied on as required by the writ. 20 Enc. PI. & Prac. 
206; Rérnington V. Linthicutn, 14 Pet. 84, 92, 10 L. Ed. 364; Savings 
Iiiét; V. Chinh's Adm'r, 7 Bush, 539; Jackson v. Rosevelt, 13 Johns. 
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97; Irvîn v. Picket, 3 Bibb, 344; Cox v. Joiner, 4 Bibb, 94; Colyer 
V. Higgins, i Duv. 6, 85 Am. Dec. 601 ; Rudd v. Johnson, 5 Litt. 19. 
This was clearly tlie law in Kentucky, and the law of that state is con- 
trolling upon this court in respect to Kentucky land titles dépendent 
upon exécution sales. In Cox v. Joiner, cited above, a sale of land 
had been made on the day of the issuance of a writ of venditioni ex- 
ponas under an advertisement made before its issuance and after the 
levy. The court held the sale valid, saying: 

"We hâve no doubt but what the sale may hâve been regularly made 
on the day the venditioni exponas issued. That exécution gave the sherifl 
no new authority. Although the flerl facias under whieh the levy was made 
had become returnable, the authority of the sherlff did not tliereby become 
extinct. It was hls duty still to proceed In the completlon of the exécution 
of that writ by maklng sale of the land, and for a failure to do so, he would 
not only be llable to the plalntlfC in the fier! facias, but he might also be 
proceeded agalnst for a contempt of the court. The venditioni exponas 
could therefore hâve no opération but to compel the sherlff to perform his 
duty under the original writ, and hence It could not requlre the sherilï again 
to advertlse, or to do any other act whlch had been previously regularly 
doue." 

Thus this act of 1828, heretofore set eut, was but declaratory of 
the common law, and conferred no authority which did not exist 
under the common law. The act only authorized the officer to do 
precisely what he was theretofore authorized by the common law. to 
do, namely, to sell property levied on during the life of his exécution 
at any time before he made a return thereof, notwithstanding the re- 
turn day may hâve expired before the sale. Several revisions hâve 
occurred of the Kentucky Statutes since the act of 1828, and in ail 
of them this act of 1828 has been brought forward with the words 
"the expiration of" omitted. This act appears now as section 1664 
of the Kentucky Statutes. That section is in three paragraphs. 
The first provides for the issuance of a writ of venditioni exponas 
whenever the return of an exécution shows that any part of the 
property levied on remains unsold, and prescribes the form of such 
writ. The second paragraph provides the mode of proceeding under 
the writ of venditioni exponas. The third clause is in thèse words : 

"An offlcer may, at any time after the return day, while the original exécu- 
tion Is In hls hands, sell any property taken In vlrtue thereof, provided the 
levy was made before the return day." 

Manifestly, this section does not in plain terms provide for the 
shortening of the life of an exécution by prohibiting a levy upon the 
return day. What is the return day? It is nothing more or less 
than the day when it is the duty of the officer to return it. But 
when on that day does it cease to be live process? By the common 
law, which was the law of Kentucky, it continues to be live process 
and "exécutable," to use the quaint language of the old writers, at 
any time on the day when it should be returned, — at least, so long as 
the court is open upon that day. But are we authorized to impute 
an intent to shorten the life of an exécution by prohibiting a levy 
upon the last day of its life? Inasmuch as the revision was not deal- 
ing with the matter of the life of an exécution, but only with the sub- 
ject of sales after the return day of such writs,- we may well assume 
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that an intent to shorten the life of such process did not exîst. Con- 
struing this clause of section 1664 literally, the most that can be made 
out of it or cîaimed for it is that the législature has thereby provided 
that no sale cari be made under a levy made on the retum day, with 
or without a vend, exportas. The insistence that this clause should 
be so construed as to prohibit a sale under a levy made upon the 
retufh day is rested not so much upon the language employed, as 
upon the fact that the revision has made a change in the old law of 
1828 by omitting the words "expiration of," and thàt such a change in 
language implies a change in intent. Thç rule is a good one, but is 
not of universal application. We should also bear in mind that the 
purpose of a revision is to revise, and not change or alter, the law, 
and a différent purpose should be plain before justifying an intent to 
change. To impute to the revisers an intent to prevent a sale under 
a levy made by virtue of a live exécution simply because the levy 
was made upon the last day when it could be lawfuUy made would be 
to assume that they entertained a most unreasonable and absurd 
purpose. Such conséquences should not be regarded as within the 
législative intention, if any more reasonable view can be taken of the 
provision. Touching the rule of interprétation applicable, Judge 
Evans, who tried this case below, very aptly said : 

"There are certain fundatnental prlnclples for the construction of statute» 
whlch seem to me to obvlate a resuit whlch I think would, under the clr- 
cumstaneea Of this case, be such as -was not contemplated by the législature. 
(1) The gênerai and well-reeognlzed principle is that the literal import of a 
statute should not be foUowed to an absurdity. Sams y. Sams' Adm'r, 8& 
Ky. 396, 3 g. W. 598; Blrd v. Board, 95 Ky. 195, 24 S. W. 118; Feemster v. 
Anderson, 6 T. B. Mon. 538; Xau Ow Bew v. U. S., 144 U. S. 59, 12 Sup. 
et. 517, 36 L. Ed. 340; Holy Trinity (3hurch v. U. S., 143 U. S. 457, 12 Sup. 
et 511, 36 L. Ed. 226. (2) In whatever language a statute may be framed, 
Its purpose must be determlned by its natural and reasonable efCect. Col- 
lins V. New Hampshlre, 171 U. S. 34, 18 Sup. Ot. 708, 43 L. Ed. 60, and 
cases cited. (3) Cases wlthln the reason, though not within the letter, of 
a remédiai statute, are émbraced in it. "Watts v. Pettit's Heirs, 1 Bush, 157. 
Every statute ought to be expounded, not accordlng to Its letter, but accord- 
Ing to its meaning. The intention of the législature is always the con- 
trolling principle, if it can be ascertalned. Bailey v. Oom., 11 Bush, 689." 

The courts of Kentucky hâve never been called upon to construe 
this section 1664. The court beloW, in view of the well-settled rule 
of the common law of Çentucky in référence to the life of an exécu- 
tion, and the ;power of the ofïàcer to sell under any levy made during 
the life of the writ, reached the conclusion that the intent of the 
revisers of the act of 1828 was not to change the law as it existed, by 
either shortening the life of ah exécution, or by prohibiting a sale 
made on the return day, and that the proviso of the third clause 
should be read but as including any levy made before the expiration 
of the return day. To this we agrée, as a more reasonable interpré- 
tation of the législative intent thari the absurd conséquences other- 
wise resulting. This conforms the revision to the well-settled law 
of the State as it stood before, and refuses to find'an intent to change 
the law in the ambiguous provisiqns of section 1664. 

Judgment affirmed. 
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TATLOR T. haïr et al, 

(Circuit Court, D. Oregon. December 28, 1901.) 

No. 2,67a 

1. LiVB Insurance — Beneficiahï— Eligibilitt — Heirs. 

Where the constitution of a fraternal order provîdes for payment of 
the beneflclary certificate of a member to hls hoirs only where he so 
directs, or when there Is no beneflclary speclally named, or wlien the 
beneflclary named dies before the member, the helrs of a member can- 
not recover on a certificate in whlch a beneflclary Is named who Is liv- 
Ing at the death of the member, even though the person so named was 
not entltled to become a beneflclary under the laws of the order. 

2. Same— Waiveb of Objection— Inteiîpleader. 

Where, on the death of a member of a fraternal order, hls helrs and 
the person named as beneflclary in hls certificate claim the amount pay- 
able thereunder, and the order files a blll of Interpleader, depositlng the 
amount In court, It thereby walves any objection to the rlght of such 
person to be named as beneflclary. and the helrs cannot make such ob- 
jection. 

N. H. Bloomfield and M. L. Pipes, for plaintiff. 
Robert C. Wright, for défendants. 

BELLINGER, District Judge. On July lo, 1900, the Woodmen 
of the World issued to James T. Hair, a member, on his appHcation, 
a benefit certificate for $3,000 in favor of Clarinda I. Taylor, who he 
declaxed bore to him the relation of financée. The certificate was 
delivered on the i6th of July, 1900. Hair died on October I2th of 
the same year. Doubts having arisen as to the right of the ben- 
eficiary named in the certificate, the head camp of the order filed its 
bill of complaint in interpleader, and deposited the $3,000 with the 
clerk of the court. By stipulation of the parties in interest, an order 
was entered dismissing as to the order, and providing for the iiling of 
pleadings upon the part of the défendants in the suit of interpleader. 
Thereupon Clarinda I. Taylor filed her cross complaint, alleging, 
among other things, the issuance of the benefit certificate in question 
to said Hair for the benefit of complainant as financée of the de- 
ceased. To this the heirs at law of said deceased filed their joint 
and several answers, in which, among other things, it is denied that 
said Taylor was ever the financée of the deceased, and it is alleged 
that at the time of the issuance of said benefit certificate, and long 
prior thereto, said Taylor was a married woman, the wife of one 
Byrns, and that prior to the issuing of said certificate deceased and 
said Taylor contracted to marry each other as soon as said Taylor 
should "hâve procured a divorce from her husband. It is further 
alleged that on January 23, 1900, said J. T. Hair and one Nettie Hair 
were husband and wife, and that on that day a decree of divorce was 
granted said Nettie from her said husband, J. T. Hair, and that the 
six months vvithin which divorced persons may not marry again did 
not expire until July 23, 1900. It is further alleged that said Taylor 
prétends that on October 11, 1900, a decree of divorce was entered 
in her favor in the circuit court for Lane county, dissolving the 
marriage contract then existing between her and her said husband; 
112 F.— 58 
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and the défendants allège that said court was without jurisdîction 
to make the said decree of divorce, for the reason that the défend- 
ant in said suit was not served with process as required by law; 
that such service wâs a pretended service by publication, and not 
otherwise. To this answer the plaintif! in the cross complaint ex- 
cepts upon two grounds : (i) That from the matters alleged it does 
not appear that complainant was not qualified, as fiancée, to become 
the beneficiary in said certificate; and (2) that défendants are with- 
out standing in court to make such answer, for the reason that they 
are strangers to the transaction in question, and do not stand in such 
relation thereto as to entitle them to an interest in the fund in court. 
The constitution of the order of Woodmen of the World provides 
as foUows: 

"Sec. J19, A beneflt certificate can only be made expressly payable to 
some person or persons named, who sustain to the holder the relatlonship 
of elther wife, legltlmate child, adopted chlld, grandchlld, parent, grand- 
parent, , brother, slster, nephev, nlece, uncle, aunt, fiancée, brother-ln-law, 
sister-iil-law, mother-ln-law, or dépendent. No beneflt certificate shall here- 
after be made payable 'to his estate,' 'to party to be named in will,' 'to him- 
self,' nor to 'his légal helrs.' But no beneflt certificate shall hereafter be 
made payable to a fiancée ■when one or more of the above-named parties are 
dépendent upon the nelghbor. "When the application does not show any 
spécial named beneficiary, he can direct the beneflt to be made payable 'to 
the beneficlarieB designated in the constitution of the order,' and the benefit 
certificate may so provide. In such cases, death benefits, when due, shall 
be payable a>9 foUows: If the deceased leaves a widow and no chlld or 
grandchlld, to his widow; if a wldow and descendants, one-half to his 
widow and tiie remainlng one-half dlvlded equally among his chlldren, the 
chlldreii oC a deceased child to take collectively what thelr parent would 
bave receivêd if livlng; If no widow or descendants, to his parents, in equal 
part, or ail to one parent if only one be Uvlng; if no widow, descendants 
or parents, then to his brothers, slsters and descendants of deceased broth- 
ers and slsters, the latter taking collectively what thelr parents wouid bave 
taken If livlng; if none of said relatives are llving, then to the grand- 
parents, uncles and aunts in equal portion; if none of said relatives survive, 
the beneflts in such case shall be forfeited and remain in the benefit fund. 

"Sec. 120. In case any beneficiary expressly named In the benefit certifi- 
cate does not survive the holder thereof, the amount which would bave gone 
to such named beneficiary, if surviving, shall be pald pursuant to section 
119," etc. 

The disposition of the fund in court dépends upon the construc- 
tion to be given to thèse provisions. Benefit certificates are re- 
quired to be made payable to some person or persons, except that 
the applicant, omitting to name any. beneficiary, may direct the bene- 
fits to be made payable "to the beneficiaries designated in the con- 
stitution of the order." A certificate cannot be made payable to 
the applicant himself, to his estate, to a party to be named in his 
will, nor to his légal heirs. There must be some désignation of a 
beneficiary, either of a person specially named or of "the benefi- 
ciaries designated in the constitution of the order." When a bene- 
ficiary is specially named, he must hâve the qualifications prescribed 
in section 119. In this case it is claimed that the applicant described 
the beneficiary as his fiancée when she was not so in fact. In such 
a case, what is to become of the fund? Can it be distributed to 
the "légal heirs" of the applicant? Will the law make a disposition 
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of the fund which the constitution of the order forbids the appHcant 
to make ? The order may dispose of it, in accordance with the laws 
of distribution or otherwise, by a désignation of beneficiaries in the 
constitution of the order ; but it can only do this when the applica- 
tion does not show any spécial named beneficiary, and when it (the 
application) directs the benefit to be made payable to the benefi- 
ciaries designated in such constitution. It is argued that, when a 
person not qualified to take is named as a beneficiary, there is, in 
légal efifect, no person designated. If so, the benefit cannot go to 
any beneficiary designated in the constitution of the order without a 
direction in the application requiring it, and the benefit must fail. 
In other words, an applicant cannot make his benefit certificate pay- 
able to his estate, or légal heirs, or subject to disposition by will, 
contrary to the constitution of the order, by naming as beneficiary a 
person not within the classes authorized" to take. The case of 
Baldwin v. Begley (decided in the suprême court of Illinois) 56 N. 
E. 1065, is relied upon in support of the contention made in behalf 
of the défendants. That case, like this, is one involving a certifi- 
cate issued by a mutual benefit association, and the rule applied is 
thus stated in the opinion of the court : 

"Tlpon the death of a member, where the person clalmlng to be his desig- 
nated beneficiary is outside of the classes eligible as beneficiaries of his 
insurance, the member's heirs at law who are within such classes are enti- 
tled to the insurance. There belng no sélection of a beneficiary authorized 
to take, the fund goes to them." 

This décision is upon the authority of the case of Palmer v. Welch, 
132 111. 141, 23 N. E. 412, followed by the case of Alexander v. 
Parker, 144 111. 355, 33 N. E. 183, 19 L. R. A. 187. The benefit cer- 
tificates in thèse cases were issued by the Suprême Council of the 
Royal Arcanum, a mutual benefit society organized under the laws 
of Massachusetts, which provide that such corporations may be 
formed for the purpose of assisting the widows, orphans, or other 
relatives of deceased members, or any persons dépendent upon de- 
ceased members. The beneficiary named in each case was described 
as the "affianced wife" of the deceased, a description not within 
any class entitled to take under the laws of the state or the consti- 
tution of the order. If the person so designated could become a 
beneficiary under a certificate of the order, she must hâve donc so 
as a "dépendent" upon the member for maintenance. The laws of 
the order permitted a certificate for the benefit of such dépendent. 
It was provided, however, that no payment should be made to per- 
sons of this class unless the dependency was shown to exist at the 
time of the death of the member; and when the beneficiary was not 
dépendent at that time the benefit, by express provision, became 
payable to the relatives of such member, including his brothers and 
sisters. The beneficiaries were not so dépendent, and, by the ex- 
press provision referred to, the brothers were entitled to the 
benefit. To understand how little room for controversy there was 
in thèse cases, it is only required to refer to the contention made 
in Palmer v. Welch that the dependency of the beneficiary named 
had not ceased at the time of the death, because it never existed ; 
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the provision of the constitution of the society being that "if, at 
the time of the death of such member, the dependency shall hâve 
ceased, then the benefit shall be payable to the persons mentioned 
in class l," etc. In the case on trial the brothers of the deceased 
member are within the class of "beneficiaries designated in the con- 
stitution of the order," but payment is only authorized to be made 
to thèse beneficiaries in two cases: First, where the applicant so 
directs, which he could only do when there is not any specially 
named beneficiary; and, second, where the beneficiary "expressly 
named in the benefit certificate" does not survive the holder of the 
certificate. There is no provision bv which persons in this class can 
take when the beneficiary named is not eligible, while in the cases 
decided in the suprême court of Illinois, as has been seen, there 
is express provision by which the brothers of the deceased member 
are entitled to take when the beneficiary named is not dépendent, 
and consequently not eligible, at the time of such death. While the 
order is under no obligation to pay a benefit to a beneficiary named 
who does not sustain to the holder of the certificate such a rela- 
tionship as is mentioned in section 119, the law imposes no limita- 
tion upon it in this respect. The order décides for itself who may 
become beneficiaries in the membership certificates which it issues, 
and it décides for itself whether in the particular case it will take 
advantage of a misrepresentation in an application of the relation 
which the beneficiary sustains to the applicant, and refuse to pay 
the insurance. The injury arising out of such misrepresentation is 
to the order, and it confers no right upon Etrangers to the transac- 
tion. The défendants are not dépendent relatives of the deceased, 
Hair. They hâve no interest in the benefit certificate, and cannot 
be heard to question the obligation of the order, or its right, to pay 
the benefit to the plaintifï, or the right of the plaintifï to receive 
such payment. 

There is no question of public morals or policy involved. The 
order of Woodmen may, if it sees fit, in fixing its own policy, provide 
by its Constitution for benefit certificates in favor of any person 
designated by the applicant for such certificate. If the poHcy which 
it adopts is for any reason contrary to public morality, the question 
of intervention is for the state ; and the order may make a payment 
of insurance, if it sees fit, without regard to the right of the bene- 
ficiary to compel it. The right to refuse such payment belongs to 
the order. If it has been deceived, by misrepresentation, in issuing 
insurance to a beneficiary not qualified under its constitution to re- 
ceive it, the remedy, in the absence of some provision in the consti- 
tution for the disposition of the benefit, is with the order where the 
injury is sufifered, and it cannot be made a matter of gain to out- 
siders. The payment into court by the order is a waiver of every 
objection that the order might hâve made to the plaintifï's demand 

The exceptions to the answer are allowed. 
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McCEBA V. PARSONS et al. 

(Circuit Court of Appeals, Seventh Circuit January 7, 1002.) 

No. 780. 

L Appbal— Action Tkted to Court— Questions Revibwable. 

Where a Jury Is waived in the circuit court, and an action at law 
trled to the court, wlilch makes a gênerai finding only, tlie appellate 
court can conslder only tlie rulings made during tlie trial to which ex- 
ceptions hâve been preserved, and cannot inquire into the spécial facts 
and conclusions of law upon which such gênerai finding rests. 

8. Trial— Motion for .Tudgment— Waivkr. 

A motion for judgment made by défendant at the close of plaintiff's 
évidence and overruled is waived unless It is renewed after défendant 
has introduced his évidence, and the ruling thereon cannot be assigned 
for error. 

8. Witnesses—Cross-Examination— Limitation. 

A question asked a plalntifif on cross-examination is properly excluded, 
where It does not relate to the subject of the direct examination. but 
goes to an affirmative défense. 

4. AssuMPSiT — Pleading — Matters Provablb undbr General Issue. 

In an action in assumpsit, any matter of défense which tends to prove 
the illegality or invalldity of the eontract sued on may be shown under 
the gênerai issue. 

5. Appbal— Review—Harmless Error. 

A ruling sustaining a demurrer to a spécial plea setting up a défense 
•which is provable under the gênerai issue, if erroneous, is without préju- 
dice. 

In Error to the Circuit Court of the United States for the North- 
ern District of Illinois. 

Roland D. Whitman, for plaintifï in error. 
Frank F. Reed, for défendants in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

PER CURIAM. The défendants in error, constituting the co- 
partnership of E. M. Parsons & Sons, brought suit against the plain- 
tifif in error and one Walters, who was subsequently discharged out 
of the case by reason of his discharge in bankruptcy, to recover 
upon an account stated the sum of $9,476.50. The détendants 
pleaded the gênerai issue, and filed therewith three spécial pleas, 
substantially to the efifect that the cause of action arose from cer- 
tain gains and profits alleged to hâve accrued to the plaintiffs in 
the buying and selling of grain on the board of trade in the city of 
Chicago by the défendants on behalf of, and as the agents of, the 
plaintiffs; that the purchases and sales were colorable only; that 
none of the grain was intended by the parties to the transactions 
to be received or delivered, but that the intention was that the trans- 
actions should be adjusted and settled on the différence in the price 
of the grain and the price of like grain on the board at the date of 
maturity of the contracts, and in no other way ; and that such trans- 
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actions were îUegal ^nd void. A gênerai demurrer to thèse plea» 
was sustained, with teave to withdraw the plea of the gênerai issue 
and to araend the spécial pleas. This order seçms not to hâve been 
acted upon, and subsequently the défendants had leave to file addi- 
tional pleas instanter; the demurrer td the original plea to stand 
to the additional pleas. This further plea was substantially of like 
efifect as the other pleas, except that, instead of conceding that the 
moneys were received by the défendants as agents, it charged "that 
the défendants had given to the plaintifïs the privilège of dealing 
in options with or through them on the Board of Trade of the City 
of Chicago, and had agreed with them that if there was a loss by 
such dealing the plaintiffs were to pay such loss to them," and "iî 
there was a gain or winning the défendants were to pay to the plain- 
tifïs such loss or winnings," and "that ail purchases, dealings, and 
sales made by the said défendants for and on behalf of the plain- 
tifïs were colorable only, and were, in efïect, gambling contracts be- 
tween the plaintifïs and the défendants," The demurrer to this 
plea was sustained, and the order, as entered, provided that "the 
défendant has leave to refile the plea of gênerai issue," and such a 
plea was in fact thereafter filed. Subséquent to the judgment that 
order was expunged aS erroneous, and an order entered sustaining 
the demurrer to the additional plea; "the plea of gênerai issue here- 
tofore filed herein to stand." The cause was tried by the court, a 
jury being waived, and there was a gênerai finding by the court in 
favor of the plaintifïs belçw, upon which judgment was entered. 

The main question presented at the bar is whether an agent re- 
ceiving moneys, the proceeds of transactions between his principal 
and others, which are condemned by the statute, may retain from his 
principal the moneys so coUected for him. We are of opinion that 
the record does not come to us in such shape that we can properly 
considerthe question. The trial was by the court without a jury, 
and there is no spécial finding of fact. We are limited in such case 
to the rulings of the court, when properly preserved ; for we hâve 
no right to inquire into the spécial facts and conclusions of law upon 
which that gênerai finding rests. Reed v. Stapp, 3 C. C. A. 244, 52 
Fed. 641 ; Distilling & Cattle Feeding Co. v. Gottschalk Co., 13 
C. C. A. 618, )56 Fed. 609; Boardman v. Tofïey, 117 U. S. 271, 6 
Sup. Ct. 734,29 L. Ed. 898; Wilson V. Trust Co., 22 Sup. Ct. 54, 46 
L. Ed. . 

At the conclusion of the plaintifïs' évidence the plaintiflf in enror 
moved the court to find in his favor upon certain grounds stated. 
The motion was overriiled, and exception taken. Subsequently he 
ofïered évidence in his own behalf, and there was no renewal of this 
motion at the close of the testîmony. The motion, therefore, is 
waived, and cannot be assigned for error. Railroad Co. v. Cum- 
mings, 106 U. S. 700, i Sup. Ct. 493, 27 L. Ed. 266; Railroad Co. 
V. Hawthorne, 144 U. S. 202, 12 Sup. Ct. 591, 36 L,. Ed. 405 ; Rail- 
road Co. v. Daniels, 152 U. S. 684, 14 Sup. Ct. 756, 38 L. Ed. 597; 
Wilson V, Stock Co., 153 U. S. 39, 14 Sup. Ct. 768, 38 L. Ed. 627; 
Runkle v. Burnham, 153 U. S. 216, 14 Sup. Ct. 837, 38 t,. Ed. 694; 
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Railroad Co. v. Myers, ii C, C. A. 439, 63 Fed. 793; Insurance Co. 
V; Crandal, 120 U. S. 527, 7 Sup. Ct. 685, 30 L. Ed. 740; Railroad 
Co. V. Mares, 123 U. S. 710, 8 Sup. Ct. 321, 31 L. Ed. 296; Robert- 
son V. Perkins, 129 U. S. 233, 9 Sup. Ct. 279, 32 L. Ed. 686. 

At the trial E. M. Parsons, one of the plaintiffs, called as a wit- 
ness for the plaintiffs, identifîed the stated account upon which suit 
was brought, and said that he received it from the défendants at the 
time stated. It was thereupon adraitted by the défendant McCrea 
that the account was drawn from the défendants' bocks and sent by 
them through the mail to the plaintiffs about April i, 1899. The 
direct examination of the witness was confined to the identification 
of this account. Upon cross-examination he was asked: "What 
was the nature of thèse transactions ? Did you ever intend any de- 
livery?" The question was objected to, and the objection sustained, 
and, we think, correctly. The question was not then proper. A 
cross-examination should be confined to the subject of the examina- 
tion in chief. The question went to the défense of illegality of the 
transaction, which was an affirmative défense. The witness was not 
recalled by the défense. The question was not proper upon cross- 
examination. 

The ruling of the court in sustaining the demurrers to the several 
pleas is sought to be hère reviewed. Passing the question whether 
there was hère such pleading over after demurrer sustained that any 
error in holding the pleas bad is waived, we are of opinion that the 
matters charged in the pleas were provable under the gênerai issue ; 
and, unless the court rejected évidence of the défense pleaded when 
offered under the gênerai issue, it is not material whether the spécial 
pleas are good or bad. In Craig v. Missouri, 4 Pet. 410, 426, 7 h. 
Ed. 909, the court say, "Everything which disafifirms the contract, 
everything which shows it to be void, may be given in évidence on 
the gênerai issue in an action of assumpsit." In Oscanyan v. Arms 
Co., 103 U. S. 261, 266, 26 I-,. Ed. 542, the court observes, "The gên- 
erai issue at common law is therefore sustained by proof of the in- 
validity of the transaction which is designated in the complaint or 
déclaration as a contract." It was there held that at common law, 
under the gênerai issue in assumpsit, it was always admissible to 
give in évidence any. matter which showed that the plaintiff never 
had a valid cause of action. See, also, Minard v. Lawler, 26 111. 
302, 305 ; Pollak V. Electric Ass'n, 128 U. S. 446, 452, 9 Sup. Ct. 119, 
32 L. Ed. 474. The error, if any, in sustaining the demurrers, was 
therefore error without injury. The défense asserted by the spécial 
pleas could hâve been proven under the gênerai issue ; and we must 
assume either that it was presented and determined by the court 
below, or that it was not sought to be proven. In either case the 
ruling upon the spécial pleas cannot properly be considered. 

The judgment is affirmed. 
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UNION PKESSED BRICK C». y. FULTONHAM BRICK & DRAIN TILB OO. 
(Circuit Court of Appeals, Seventh Circuit. January 7, 1902.) 

No. 787. 

1. Appbal— Rbview op Instructions — Necessitt cf Exceptions. 

Assignments of error going to the charge of the court cannot be 
consiâered by tlie appellate court In tlie absence of exceptions taken at 
the trial. 

S. Contract— Breach Authorizing Tkrmination. 

Plaintlff contracted to sell to défendant a quantity of brick, to be de- 
livered as ordered within six months, the orders not to exceed the 
capacity of its works, and défendant agreed to pay on the 15th of 
each iQonth for the brick dellvered during the previous month. Beld, 
that the f allure to make any sueh payment absolved the plalntifC from 
its obligation to make further deliveries, unless such fallure was jus- 
tifled by plaintifE's previous fallure to flU orders as requlred by the 
contract 

8. Appeal—Review— Verdict op Jhrt. 

The circuit court of appeals, on wrlt of error, cannot set aslde a 
verdict as agalnst the weight of évidence. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Adelbert Hamilton, for plaintif! in érror. 
Charles E. Vrooman, for défendant in error. 

Before JENKINS and GROSSCUP, Circuit Judges, and BAKER, 
District Judge. 

PER CURIAM. This suit is to recover the balance due for cer- 
tain brick manufactured by the Fultonham Company, and by it sold 
and delivered to the plaintifï in error prior to September i8, 1899, 
under a contract between the parties dated April 8, 1899, by which the 
Fultonham Company agreed to sell to the Union Company 4,000,000 
brick or block "as the same shall be ordered by said second party (not 
to exceed capacity of said first party's works) between May i, 1899, 
and November i, 1899," at the price of $5 per thousand, payment to 
be made on the isth day of each month for ail material delivered 
the preceding month. There was a plea of the gênerai issue, a plea 
of nul tiel corporation, and at the trial a further and amended plea 
that prior to September 15, 1899, the défendant ordered under the 
contract 2,500,000 of brick, to be delivered on or before September i, 
1899, and that such order did not exceed the capacity of the plain- 
tifï's plant from May i to September 15, 1899. The amended plea 
further allèges performance of the contract by the défendant, failure 
of plaintiflE to deliver as ordered, and that the resulting damage 
should be ofïset against the plaintiff's demand. At the trial the plain- 
tifï (its incorporation being conceded) placed in évidence the contract, 
proved delivery of brick thereunder as claimed, and nonpayment, as 
alleged, and rested. The défendant thereupon proved its orders for 
brick, a failure by the p»laintifï to fuUy comply with them in respect 
to delivery, and gave évidence touching the capacity of the plaintiff's 
plant to manufacture the brick ordered. Upon the latter question 
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the testimony was conflicting, and was the sole question submitted 
to the jury by the court in a charge to which no exceptions were 
lodged. The assignaient of error goes mainly to spécifie portions of 
the charge, but we are not at Uberty to consider them in the absence 
of exceptions taken at the trial. The assignment of errors covers 
six requests to charge preferred by the défendant below, stating that 
the refusai to grant each of them was duly excepted to at the trial. 
The first, third, and fîfth of thèse requests the record discloses were 
given, and not refused. The second request was given with a proper 
modification. The fourth and sixth requests were manifestly errone- 
ous, and properly refused. By the terms of the contract the Fulton- 
ham Company had until November ist to make full delivery of the 
brick contracted for, but was bound from time to time to fill ail 
orders which did not exceed the capacity of its plant. The Union 
Company was bound to pay on the i5th of each month for ail brick 
delivered the previous month. Its failure to pay would absolve the 
Fultonham Company from proceeding with the contract, unless that 
failure in payment was justified by the neglect of the Fultonham 
Company to fill the orders of the Union Company to the extent of 
the capacity of the plant. The plea tendered the issue that the 
Fultonham Company had defaulted in filling the orders of the Union 
Company, and that was the sole issue tried to the jury. It is urged 
that the verdict is unjust, and should be set aside. That we hâve no 
power to do, the responsibility in such case resting with the trial 
court. 
The judgment is afïirmed. 



BARNEY DUMPING BOAT CO. V. CLARK. 

(Carcuit Court of Appeals, Second Circuit December 6, 1901.) 

Master and Servant— Unsafe Place to Work— Assumption of Risk. 

A servant has the right to rernaln In the employment for a reasonable 
length of time, although the place where he is required to work is ob- 
viously dangerous, ■without being held to hâve assumed the risk from 
such dangers, when he has been promised by the master that the place 
wiU be made safer, elther by repairs or by structural changes which 
would lessen the danger; and, where the master is a corporation, he may 
be justified in relylng on such a promise made by its superintendent in 
charge of the work, who assumes to hâve authority to make the changes 
promised, although he may not in fact hâve iti 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a .ludgment of the circuit court, 
Southern district of New York (109 Fed. 235), entered upon a verdict in 
favor of défendant in error, who was plaintiff below. The action was brought 
to recover damages for personal injuries. PlaintlfiC was employed to work 
on défendant* s dumping boat No. 17 in Septeml>er, 1894. It was an iron 
beat used for dumping garbage, and built in two longitudinal sections, so 
as to open In the middlc. The accident happened on the deek covering the 

ïAssumptlon of risk incident to employment, see note to Railroad Co. t. 
Hennessy, 38 C. C. A. 314. 
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round 8tém of the boat, and whlch Is a part of tie rear bridge or platform, 
of whlch the beat has three, whlch remaln etatlonary when the boat Is 
opened to dump. Part of thls deck Is occupied by a deek house, inside of 
which Is the wheel. Over the expôsed portion of the deck swings the tUler, 
belng operated through blocks, céàtaining sheaves or pttUeys on which the 
wheel rope runs, located one to starboard and one to port. Two bltts or 
posts 1 foot square and 3% feet hlgh proJect up from the deck. The distance 
between thero Is 9% foet. Thelr use Is to hold the hawser by which the 
boat, which has no motive power of her own, is towed. The blocks through 
which the tlUer chain runs are located a llttle aft of the bltts, and somewhat 
f urther out The top of each block Is an Iron plate 11 by 16% inches. The 
height of the block is 12 Inches. The distance between the outside of each 
bltt and the inside of each block is 1 foot The distance between each bltt 
and the deck house is about U Inches. Just aft of the deck house are two 
hatehways 6 inches hlgh. Thé tlller swings over a part of thèse hatchways, 
but on the Starboard side of the boat, where plalntlff was standing when 
the accident happened, the laner part, over which the tlller does not swing, 
Is 13 inches long on Its starboard side, and 11 inches long on its port slde. 
On December 19, 1894, between 7 and 8 p. m., whlle the boat was belng 
towed stern-flrst out of the slip, It became necessary to shift a hawser ofC the 
starboard bltt. Plalntlff and the mate Ufted It oflC, and the mate had just 
started forward wlth It, when the rudder was struck by the tlde rushing by 
the end of the pler, in conséquence of which the tlller swept swiftly around 
from amidships to starboard, and struck the plalntlff, Injuring hlm severely. 

E. C. Perkins, for plaintiff in errer. 
Fredk. E. Perliam, for défendant in error. 

Before WALLACE and LACOMBE, Circuit Tudges, and 
TOWNSEND, District Judge. 

PER CURIAM. The first proposition advanced by the défend- 
ant is that there was no évidence in the case tending to show any 
négligence on the part of the défendant. It is, no doubt, true that 
the master is not bound topravide a safe place for his employés to 
work in, but only a reasonably safe place. It may often not be prac- 
ticable to provide a safe place> the nature of the work precluding it. 
AU that is required is that the master should act in that regard as 
a reasonably prudent man would do, and what is reasonable pru- 
dence dépends always on the facts of each case. The jury in the 
case at bar, however, were fâirly entitled to find that the stern deck 
was a place not even reasonably safe. That so much of that deck 
as was swept over by the tiller was a highly-dangerous place is 
manifest, and apparently not disputed. That it was so extremely 
difïicult as to be well-nigh impossible for two men to work at the 
same time lifting a hawser off the starboard bitt, without one of 
thejn standing within range of the tiller, is plain from the model 
and the testimony. There was évidence in the case that the block 
might hâve been moved lij^ inches without making any appréciable 
différence in the steering capacity of the boat. This would reduce 
the area of danger. It does not appear that it was not entirely 
practicable to bridge over the area traversed by the tiller for a 
sufficient space near the bitt to give a safe platform to stand on, 
nor that it would not hâve been an easy matter to recess the side 
of the deck house near the hatchway for the few inches necessary 
to make that locality spacious enough to work in. It makes no 
différence, of course, that the place was not even reasonably safe, 
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if tlie danger was obvious, as it was hère, unless in some way the 
plaintiff is relieved from the opération of the rule as to assumption 
of the risk ; and the important question in the case is whether he is 
thus relieved, taking his testimony to be true, as we must on this 
appeal. Plaintiff testilied that on the first pay day after he was 
employed he told West, the superintendent, that he "wanted the 
block taken away and the sheaves put on the bitt," and that West 
said he would attend to it in a few days, when the boat was hauled 
out, and that on two other occasions, the last of which was three 
or four days beîore the accident, he spoke to the superintendent 
(West) on the same subject, and it "was about the same way, — that 
he was going to hâve her fixed and hauled out, and everything 
would be satisfactory." This, with ail the other évidence, was sub- 
mitted to the jury under a full and careful charge, which is net 
hère challenged ; and their verdict found that plaintifif had received 
assurances which would induce a reasonably prudent man to keep 
along in the employment notwithstanding the obvious risk. It is 
pointed out in argument that to make the change suggested by 
plaintifï would so reduce the arc through which the tiller swung as 
ro interfère with the steering capacity of the boat ; also that the 
bitts are hable to pull out, and that to fasten the sheaves of the 
tiller cliains on them would be most unworkmanlike construction. 
Thèse considérations, however, go only to the credibility of plain- 
tifif's testimony, — as to the probability or improbability of any such 
promise being made to him as he asserted that he rehed on. It is 
manifest from an inspection of the model that such a change would 
materially increase the safe deck area available for a man working 
about the bitt. Therefore, if assurance was given that such change 
would be made, the jury might fairly fiind that he was not unreason- 
ably imprudent in remaining in the employment. 

It is the gênerai rule that a servant, who has a right to abandon 
a service because it is dangerous, and who yet refrains from doing 
so in conséquence of assurances that the danger shall be removed, 
will not be held to hâve assumed the risks of remaining for a rea- 
sonable length of time after such assurances. Défendant contends, 
however, that this applies only to cases of temporary defects, — to 
repairs as distinguished from new construction. It is difficult to 
understand any logical reason for such distinction. It may readily 
be conceived that an employer who would quickly respond to a re- 
quest for repairs would treat as preposterous any suggestion that 
he should make structural changes in his machinery or buildings, 
and would probably tell his employé that, if he did not like to work 
at such a machine, he might go elsewhere and look for a better 
one. But if, on the contrary, the master chooses to make the 
promise, and does give assurance that he will make structural chan- 
ges which will ehminate risk to life and limb, we cannot see why 
the employé may not rely on the one promise as much as on the 
other. We are referred to no authority which sustains this sug- 
gested distinction as a necessary antécédent to the conclusion ar- 
rived at. In Clarke v. Holmes, 7 Hurl. & N. 937, machinery be- 
came unfenced after the service was entered on. In Ladd v. Rail- 
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road Co., 119 Mass. 412, 20 Am. Rep. 331, there was no promise 
to supply "check chains," nor even any request to do so. In Swee- 
ney v. Envelope Co., loi N. Y. 520, 5 N. E. 358, 54 Am. Rep. 722, 
the court expressly holds tliat there was no promise to make the 
"change or improvement" suggested. 

It is further contended that there was no authority on the part 
of West to make the changes promised. The court charged the 
jury that, "although he did not actually hâve the authority, if he 
assumed to hâve it, and the plaintiff reasonably reposed in the as- 
sumption, so that he could reasonably think that he had the au- 
thority," his promise, if made, would excuse the plaintiff for re- 
maining a reasonable time in reliance upon it. We concur in the 
proposition thus charged, and his position as superintendent was 
sufficient to warrant the jury in deciding this branch of the case in 
favor of the plaintiflf. 

Ail question of contributory négligence was fairly for the jury. 
It was suggested that plaintiff might hâve put the wheel in a becket 
before hè came out on the deck; but there was proof tending to 
show that the becket rope was not strong enough to hold it, and also 
that, if it were, becketing, under the circumstances, would hâve imper- 
iled the rudder. So, too, it was perhaps possible for the plaintiff 
and the mate, by exercising great care, so to place themselves that 
they might hâve succeeded in both working at the hawser without 
standing in the dangerous area ; but it was night, the call to shift 
the hawser was sudden, and the degree of care exercised under ail 
the circumstances was a question for the jury. 

The judginent of the circuit court is afïirmed. 



METROPOLITAN ST. ET. CO. V. TACOBI. 

(Circuit Court of Appeals, Second Circuit December 6, 1901.) 

No. 29. 

1. Appkai.— Rbvibw— RuLiNG ON Motion pob New Trial. 

The question whether a verdict was excessive is one of fact, whicb 
cannot be reviewed on a wrlt of error. 

8. COMPBTBNOT OF WlTNESS — INFORMATION ACQOIKBD BT PhYSICIAN— WaIVKR 

OP Privilège. 

tJnder the provisions of Code Civ. Proe. N. T. § 834, which malie In- 
compétent the testlmony of a physlcian as to information acquired while 
attending a patient, and of section 836, -which permits such information 
to be disclosed only when the provisions of section 834 "are expressly 
waived upon the trial • • • by the patient," as such provisions 
hâve been construed by the suprême court of the state, the fact that 
a plaintiff in an action for Personal Injuries introduces the testimony 
of physicians who attended him. In respect to the nature and extent of 
Buch Injuries,, does not operate as a waiver of the right to object to the 
testimony of another physlcian, called by défendant, who had attended 
hlm for the same Injuries, but at a différent time. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Robert C. Beatty, for défendant in error. 
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Before WALLACE, Circuit Judge, and TOWNSEND, District 
Judge 

WALLACE, Circuit Judge. This is a writ of error by the de- 
fendant in the court below to review a judgment for the plaintiff 
rendered upon the verdict of a jury in an action brought to recover 
damages for personal injuries received by the négligence of the de- 
fendant. 

The assignment of error which challenges the déniai of the mo- 
tion for a new trial made by the défendant upon the ground of 
the excessiveness of damages is not available, because it is not 
within the province of this court to review the décision of such a 
motion. Railroad Co. v. Winter's Adm'r, 143 U. S. 60, 12 Sup. 
et. 356, 36 L. Ed. 71. 

The only other assignment of error which has been argued chal- 
lenges the ruling of the trial judge in excluding the testimony of 
Dr. Hepburn, a witness produced by the défendant upon the trial, — 
a physician who was employed professionally by the plaintifï short- 
ly after the accident. The défendant sought to elicit from Dr. Hep- 
burn information received by him while attending the plaintifï in 
a professional capacity in respect to the plaintifï's injuries. The 
court excluded the testimony. 

It is conceded by the défendant that the testimony would hâve 
been incompétent, as contravening section 834 of the New York 
Code of Civil Procédure, if the plaintifï had not waived upon the 
trial the right to object tp it ; and the question is whether that right 
was waived by the plaintifï. Section 836 of the Code, in efïect, pro- 
vides that the information acquired by a physician while attending a 
patient may be disclosed only when the provisions of section 834 
"are expressly waived upon the trial * * * ]-,y ^j^g patient." 
The waiver which is relied upon by the défendant consists in the 
fact that the plaintiff had examined upon the trial as witnesses in 
his behalf three physicians who had attended him professionally, 
and who had given testimony in respect to the nature and extent 
of the injuries which were the subject of the action. If their testi- 
mony, or the testimony of any of them, had been in respect to in- 
formation obtained at the same consultation or occasion at which 
Dr. Hepburn was présent, the plaintiff would hâve waived the priv- 
ilège to insist that the latter should remain silent, according to 
the construction given to the Code provisions by the highest court 
of the State. Morris v. Railway Co., 148 N. Y. 88, 42 N. E. 410, 
51 Am. St. Rep. 675. In that case it was held that, when a plain- 
tiff called and examined upon the trial one of two physicians in 
respect to his condition as it appeared upon an examination or 
consultation when both were présent, he waived the privilège con- 
ferred by section 834 of the Code of Civil Procédure, and lost his 
right to object to the testimony of the other physician in respect 
to the same fact when called by the défendant. The court said: 

"The proposition that a patient who has obtained or employed two or more 
professional men, under such clrcumstances that none of them are permitted 
to disclose the information thus obtained, except with his consent, can call 
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one ôf them as a witness to disclose what took place wheii ail were présent, 
and at the same tlme enjoln silence on ail the rest, appears tobe so unfalr 
and unreasonable that It challenges investigation before accepting it as a 
rule of lavr. • • » The whole question turns upon the légal conséquence 
of the plalntlfCs act In calling one of the two physiclans as a witness. She 
then completely uncovered and made public what before was prlvate and 
confldentlal. It amoimted to a consent on her part that ail who were 
présent at the Interview mlght speaU freely as to what took place. The seal 
of confidence was removed entirely, — not merely broken Into two parts, and 
one part removed and the other retained." 

In jts opinion the court criticised disapprovingly two adjudica- 
tions of the lower courts, in one of which it was held that the plain- 
tiiï, by testifying to what had taken place between himself and his 
physician, had waived his right to object to the examination of 
the latter when called as a witness for the défendant, and in the 
other of which it was held that the plaintifif, by disclosing as a wit- 
ness his physical condition in conséquence of the defendant's acts, 
waived the right to object to his physician's testimony when called 
by the défendant. On the other hand, the court approved of an- 
other adjudication in which it was held that the plaintifï, by call- 
ing as a witness in her own behalf one physician, did not thereby 
waive her objection to the examination of other physicians called 
by the défendant who had attended her at other times. Hope v. 
Railroad Co., iio N. Y. 643, 17 N. E. 873. The présent case falls 
distinctly within the facts of the Hope Case, and we are not at 
liberty to départ from the construction placed upon the statute by 
the State court of last resort. 

We conclude that the évidence was properly excluded, and that 
the judgment should be aflfirmed. 



KNOBLOCK V. SOUTHERN RY. CO. 

(Carcult Court, S. D. Georgia, W. D. January 17, 1902.) 

Removal of Causes— Teial— Time. 

Under 25 Stat. 433, provlding that, on the removal of a cause from a 
State court to the circuit court of the TJnited States, the cause shall 
■proceed in the same manner as If It had been originally commeneed in 
said circuit court, where It is the practlce long established in such a 
court to consider the flrst term after a cause is commeneed as the ap- 
pearance term, and the next succeeding term as the trial term, and a 
cause is removed from a state court to such circuit court and the papers 
filed thereln on the flrst day of a term, the défendant should not be 
forced to trial until the next term, even though the triai mlght hâve 
been had at an earlier date if the cause had not been removed from 
the State court 

Action for Damages. 

Minter Wimberly and Alexander Akerman, for plaintiff. 
Washington Dessau and W. A. Harris, for défendant. 

SPEER, District Judge. On the I3th day of August, 1901, Mrs. 
W. C. Knoblock filed in the city court of Maçon her pétition against 
the Southern Railway Company, alleging damages in the sum of 
$20,000 for the homicide of lier husband. This pétition was return- 
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able to the September term of the city court, and under the law of 
Georgia and the procédure of that court the défendant was required 
to appear and plead by the I4th of that month, and the case would 
hâve stood for trial at the December term of the city court ; that 
court having four terms a year. On the I2th of September the de- 
fendant presented to the judge of said city court its pétition for re- 
moval, with bond, as required by the removal act of 1887-88 (25 Stat. 
433) ; and upon the I4th day of the same month an order was entered 
in the city court as foUows ; 

"It Is ordered by the court that said bond and surety be accepted, and 
that said cause be removed from thls court to the said circuit court of the 
United States for the Western division of the Southern district of Georgia, 
and that the clerk of this court make up the record thereof and transmit 
the same to the said circuit court of the United States on or before the 
first day of the next session thereof." 

The pétition and other papers filed in said case in the city court 
were thereupon certified and transmitted to the United States cir- 
cuit court, and filed on the 7th day of October, 1901 ; that being the 
first day of the October term of said circuit court. 

The circuit court of the United States for the Western division of 
the Southern district of Georgia has two terms a year, — one in Octo- 
ber, and the other in May. Thèse terms are fixed by act of congress. 
Common-law cases are returnable to one term, vsrhich is called the 
"Appearance Term," and are triable at the next succeeding term, 
which is called the "Trial Term." This has been the long-estabHshed 
practice in this court, and is probably based on a provision of the 
statute law of Georgia which has been of force since 1799, to the 
effect that "no trial in any civil cause shall be had at the first term." 
Code Ga. § 5126. Now, it is conceded that, if this case had not been 
removed to the United States circuit court, it would hâve stood for 
trial at the December term of the city court ; and the plaintifï moves 
the court to assign the case for trial at this, the October term of the 
United States circuit court, which is now in session. This is objected 
to by counsel for the défendant railway company, a nonresident cor- 
poration, on the ground that the May term, 1902, is the trial term 
for said case, and, if forced to trial at this time, it will not hâve an 
appearance term either in the city court or the United States court. 
The removal act of 1887-88 (25 Stat. 433), under which this suit was 
removed from the city court of Maçon, provides that, after pétition 
for removal and bond is entered in the circuit court of the United 
States, "the cause shall then proceed in the same manner as if it had 
been originally commenced in said circuit court." It seems clear 
that, if said cause had been originally commenced in the circuit court 
at the date the action was first instituted in the state court, it would 
hâve been returnable to the October term, 1901, and no trial could 
hâve been had until the foUowing May term, 1902. But it is insisted 
by the plaintifï that the appearance term, so far as the défendant was 
concerned, was the September term of the city court, and that the de- 
fendant actually appeared at said term when it presented its pétition 
for removal. It is, however, true that the Southern Railway Com- 
pany, being a nonresident of this state, is entitled to hâve its contro- 
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versies determined in the circuit court of the United States for the 
Western division of the Southern district of Georgia according to the 
ruies and practice of this court. If, as plaintifï, it had filed a suit at 
law in this court, it would hâve beèn entitled to an appearance term, 
and a trial term six months thereafter. If sued hère, it would hâve 
had the same time and terms in which to make its défense. When 
it is sued in any state court it has the right to appear and inform that 
court that it belongs to the class of persons who are entitled to hâve 
their controversies determined in the United States circuit court, and 
such appearance for such purpose does not deprive it of any right it 
has to hâve the entire controversy tried hère ; otherwise it would be 
compétent for a résident of this state, by bringing an action in cer- 
tain State courts, to deny to the nonresident the mode of trial pro- 
vided by the courts of the United States. Having a uniform, settled 
method of procédure in this court for the trial of ail such causes, it 
is impracticable, and probably unjust to litigants, to change it from 
time to time to meet the varying statutes of the state fixing the 
terms of the county, city, and superior courts. The city court of 
Maçon has four terms a year, many of the city courts of the state 
hâve twelve terms a year, and at least one superior court has three 
terms a year. If the contention of the plaintifï is correct, the court 
would be compelled in each removed case to institute an investigation 
and détermine at what time a particular case would hâve been triable 
in the particular state court had it not been removed, and as a consé- 
quence the time of trial in the United States court would be fixed 
by the state law and the practice in the state court, and not as if the 
suit had been originally brought in the United States court. This 
view has not always been entertained by this court. We hâve here- 
tofore held (not, however, upon careful argument) that the fact 
that the cause is removed from a court of the state should not be used 
to produce more delay than the parties would hâve experienced had 
there been no removal ; and, to avoid such delay, we hâve also held 
that a removed case could be tried hère at a date as early as the trial 
could hâve been accorded the parties had it remained in the state 
court. This view, as above stated, is now deemed erroneous. Part- 
ies to litigation should be accorded a reasonable time for the prépara- 
tion of their causes for trial, and the long practice in the circuit 
courts of the United States in Georgia has fixed this time to conform 
to the appearance and trial terms, substantially six months inter- 
vening, as regulated by congress and by the law of the state for the 
superior courts. The class of causes usually tried in the circuit court 
are of much conséquence. The minimum jurisdictional amount must 
exceed $2,000, exclusive of interest and costs, where jurisdiction dé- 
pends upon diverse citizenship; and, upon mature considération, it 
would seem inimical to the policy of the law to compel a trial of such 
cases, when removed from the state courts, in one, two, or three 
months, as might hâve been done under the varying statutes of the 
state had such causes not been removed. Much confusion also 
might be produced in the gênerai disposition of business hère if, in 
a case from a particular state court, the trial could be had in three 
months, and in one month if removed from another; and yet ex- 
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haustive examination has not brought forward any reported case in 
which it has been definitively decided. Af ter caref ul considération, 
however, the conclusion reached seems clear, and that is that, in com- 
mon-law cases removed to the circuit court from any court of a state, 
the cause shall proceed in the United States circuit court in the same 
manner as if it had originally commenced and was properly pending 
there, as for the appearance term, on the day on which proper pro- 
ceedings for removal are presented to the state court. In other 
words, since the pétition for removal must be filed at the first term 
of the state court, — a term at which, under its practice, the case is 
ripe for appearance and pleading,— it will be regarded as ripe for ap- 
pearance and pleading hère, although if originally commenced hère 
a sufïîcient time might not hâve elapsed to make the date of the re- 
moval correspond with the return term of the circuit court. In any 
evçnt, however, the défendant will be given 20 days after the pétition 
is ÎGled in the state court in which to prépare and file his défenses in 
the United States court. Act March 3, 1875, § 7 (18 Stat. 470). 



UNITED STATES t. MARSH. 

(Carcult Court of Appeals. Fifth Circuit January 14, 1902.) 

No. 1,088. 

1. Clbrk of Codrt— Febs— Combination Dookbt 

Under Kev. St. U. S. § 828, providing spécifie fées for makïng docketa 
and ail other services performed by the clerk in a cause, he Is not enti- 
tled to an additional fee for a cotûbinatlon docket, though such docket 
was ordered by the court to be kept, and is a great convenience. 

S. Saue. 

The clerk of court Is entitled to an allowance of $2.75 for flling dock- 
ets and other papers of outgolng commissioners under the act of May 28, 
1896. 

In Error to the District Court of the United States for the North- 
ern District of Florida. 

See, also, 88 Fed. 879; 109 Fed. 236. 

John Eagan and W. W. Howe, for plaintiflf in error. 
F. W. Marsh, in pro. per. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. This is a suit brought by the clerk of the United 
States courts, Northern district of Florida, against the United States, 
for fées for services rendered, and was béfore this court at thç 
last term on substantially the same schedules and items. Our opin- 
ion is reported in 45 C. C. A. 436, 106 Fed. 474. In that opinion we 
passed upon certain items in schedules A, B, C, and D, and ex- 
pressed certain views with regard to other items, and thereupon re- 
manded the case for another trial in conformity with the views ex- 
prcssed in the opinion and according to law. Since this remand 
the case has been reheard in the court a qua, and ail matters in- 
volved exhaustively and carefully considered by the trial judge, and 
112 F.— 59 
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we fliTid;fi^'Jù4femeht is in accord withthevieîvsofthis. court, so 
fàr a'à''èi!4^l"(§àèea in our fôrrner opinipn. It foUoTkr? that nbne of the 
assigrim;e^fe 6f érrioi- ciopfeérhing sChedules A, B, C/ahd t) are well 
tiLken. ' \y';^ ■'•/'" ' ' ■ ^ ;^ ■••■■: 

As to schiedùle E, we are of opinion that on thé façts found by 
the' triai judgé thé errors assigned iare not wéll taken.;; '■ : 

Schedulfe F is for makirig certain entries in cases in which the 
tJiiited States wèrè plaintifts in what was called the "combined dock-^ 
et" Ffëin the factS as f o^iid, this.dotket was, in addition to other 
dockets, kept by thé clerk; iand wàè kept by an order and rule of the 
court, and was of great cû'nvenience to the court and litlgànts. The 
îee bill foubd in section 8;àS, Rev. St., provides a spécifît fee of $3 
for niakîrig dockets and indexes, issuiiig venire, taxing costs, and ail 
other services on thç triai' drai^gu,ujent of the cause whére issue is 
joined and testimony givéïï; a spécifie fee of $2 for màking dock- 
ets and indexes and taxipg COgts and ail other services in a case 
where issue is joined wheti 'no testimony is given ; and a spécifie fee 
of $1 for making dockets and taxing costs in cases removed on writ 
of error or appeal. Thèse docket fées seem to provide for making 
dockets and indexes and,1;axing costs in every class of cases likely 
to arise in the courts *ôf the United States. The fee bill does not 
specify thè dO'ckets to be <kept; but seems to include ail services in 
keeping dockets. As ail dockets are kept under the rules, and not 
under any spécifie law, it does not seem that the fact the court or- 
dered a "combined docket" to be kept wOuld be any reason for allow- 
ihg an extrÉi fee tO thç dérk. Tlié convpnience and tise of a "com- 
bined docket" tofhe judge, attbrneys, and litigants furnishes no rea- 
son for allowing the derk fées not allowed by the law; and we think 
that herein there is no better ground for allowing an extra charge 
■foï^-a Sp-càlled "combined doéket" than there would be for an appear- 
àncé docket, or a trial doéket, 'or a cost docket. Our conclusion, 
therefore, is that the allowance of $7.55 for items specified in schedule 
F was erroneous. ,1 

As to schedule G, we notice in the assignment of errors the ob- 
jection to the allowance of $2.75 charged by the derk for fîling dock- 
ets and other p^pers of outgoing commissioners, under the act of 
May 28, 1896. On the fàcts as found by the trial jvidge we are of 
opinion that the chargç of the clerk was properly made, and the as- 
Sïgilrtlent 6î error in that respect is not well taken. As to ail other 
items pf schedule G, we cpncur with the trial judge in his reasons for 
allo'iJi'itig thé same on thé facts as f ound by him. 

The judgttient of the district court is âmended by réduCing the re- 
Côvery àlloiivred by $7.S5i the aniôùnt 0î< items in schedule F, and, as 
so amended, the sartié is affirmed. 
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HINDMAN T. FIRST NAT. BANK OF LOmSVILLB et aL 

(Circuit Court of Appeals, Slxth Circuit FebrUary 4, 1902.). 

No. 902. 

1. Trial— Exceptions to Chaeqe. 

An exception to a charge should be talcen before the jury retire, and 
should be sufficlently deflnite to call the judge's attention to tbe par- 
ticUlar matter objécted to, in order that he may bave an opportunity 
to correct It. It sliould also embrace but a single proposition, as, if 
it includes more than one, It Is Insufliclent If eltber is correct. 

8. Same. 

An exception "to the court's measure of damages" as stated In the 
charge Is sufficlently spécifie where the error. If any, was fundamental, 
In glvlng a rule of damages Inapplicable to the case, and which afiected 
the entire charge relatlng to that subject 

8. Damages — Action fok Dbcbit — Sale of Stock in Cobpokation. 

ïhe measure of the damages recoverable in an action for deceit 
Induclng the purchase of shares of stock in a corporation is the différ- 
ence between the prlce pald and the real intrlnsic value of such shares 
at the time of their purchase, and such value is to be ascertained in the 
llght of subséquent events In the history of the company, and not by 
their market value, although the plaintifiC is not entitled to recover for 
dépréciation by reason of subséquent acts v?hich were entirely Inde- 
pendent of the causes existing at the time of hls purchase. 

4. Same— Evidence— Value of Stock of Corporation. 

On the trial of an action for deceit In making f aise représentations 
which Induced plalntifC to purchase shares of stock In a corporation, 
ail facts relatlng to the history and condition of the company, both 
before and after the purchase, are compétent on the question of dam- 
ages, for the purpose of showing the actual value of the stock at the 
time of the purchase; and It Is Immaterlal whetber such facts were or 
were not known to the défendant. 

& Banks— LiABiLiTY fob Torts— Falsb Statement by Cashies, 

A statement made by the cashler of a bank, certlfylng to the insur- 
aiice commissîoner of a state that a recently organlzed insurance com- 
pany had on deposit in the bank a sum which had been pald in as the 
full amount of the capital stock of the company and as a surplus fund, 
Is false where a considérable portion of the deposit consisted of the 
proceeds of notes given by subscrlbers in payment for stock, and by 
oAScers of the company, which the bank had dlscounted on the Indorse- 
ment of the company, and for which It held the stock as collatéral 
security, whether such discounts were real or pretended, slnce the bank 
had knowledge that the deposit did not represent either capital or 
surplus; and, where such certiflcate was made In the Interests of the 
bank, for the purpose of enabllng It to secure a large deposit from the 
company, or to sell the stock It held as collatéral, it was an act donc In 
the due course of business, for which the bank Is responslble. 

8, Same. 

The cashler of a bank Is the proper offlcer to reeelve deposlts and to 
give certlficates or vouchers In respect thereto, which may properly 
include, wlth the consent of the deposltor, a statement of the source 
from which the deposit arose;. and for a false statement In that respect, 
made to subserve the Interests of the bank, the latter Is llable in tort 
to one injured thereby, although the cashler was not expressly au- 
thorlzed to make such statement by the board of dlrectors. 

î. Fraud— Action pob Deceit— Persons Entitled to Sue. 

That a state Insurance commissîoner Xvas Induced to Issue a license 
to do business to an Insurance company by a certiflcate made by a 
bank, falsely statîiig that the company had the full amount of Its 
capital stock, as well as a surpftis, on deposit therein, does not give 
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a right of action agalnst the bank fqr fraud and decelt to one who 
purchased stock of the company solely In rellance on thé fâct that It 
bad ,been licensed to do business, or even In reliance on such certlflcate 
as a part o£ the public records; but the plaintifit In such case must 
show some direct connection between the bank and the communication 
of the statement, elther to hlmself personally or the gênerai public. It 
Is sufl3iclent.to establish such connection, however, and to glve a right 
of reCovery, that the bank, kno-*ing that plaintlff cOntemplated the 
purchase of stock, ref erred hlm to such certlflcate for Information, and 
that he acted on the information obtained therefrom. 

8. Samb— Praudclent Bkpkbsentations. 

To sustaln an action for fraud and deeeit, based on false représenta- 
tions by défendant by whlch plaintlff was Induced to purchase property, 
It m'ilèt be shown (1) that the représentation was false and (2) that the 
persbfl ïpaking it knew It to be fàlse; but If the fact y^&s one within 
his inèans of knowledge, andhé h^d ûo knowledge of it, a jury i£ 
authorized to find that the statëÔifent :was knowlngly false. 

9. Samb;. _,■'' '':.'',.'."■'' ^ 

In, 'such ah action, it Is not çsseritial to show that défendant derlved 
any beheflt from the decelt, nor that It vvas the sole indueement moving 
plaln^ff, although It, must hâve materlally affected his action. 

In Eriioi; to the Circuit Court of the United States for the District 
of Kentucky. 

Thls was an action by Thomas C: Hlndman to recoter damages for the 
fraudulent and false représentations ■ of the défendants, whereby he was in- 
duced to buy Bhares of the capital stock of the Oolumblan Flre Insurance 
Company Wf America, whlch shares hâve prov«n worthless. A demurrer to 
the pétition was sustalnod, and the plaintlff 's pétition dlsmlssèd. At a 
former terni of thls court we held th'at the *6tirt below had erred in sus- 
taining thè deinurrer, and the cause was remahded, wlth directions to over- 
rule 8am&>"S9 G. 0. A. 1, 98 Fed. 562, 48 L. R. A. 210. Théréupon the de- 
fendants answered, and issue was joiriéd. There was a reràict and judg- 
ment for défendants. 

The otttlines of the case necessary to be stated are thèse: The Insurance 
Company lu whlch Mr. Hlndman becamea shareholder was a KentucÉy cor- 
porationi Under the law of that state, it could not begln business untll ail 
of its capital had been actually pald In in cash, nor untll the state Insurance 
commlssWner'should be satlsfled that this was a fact, and should issue his 
Ucense aCcordingly. On December 31, 1892,, he authorized the company to 
begin busIneBS, and Issued a certlflcate or license, whlch, among other 
thlngs, eertffled that the company "had a pàld-up capital of $200,000, and a 
net surplus of $48,182.«0, which Is In cash» and deposlted In the First Na- 
tional Bank of Loulsvllle, Kentucky, as shown by the certlflcate of the 
casbler of-saW bank and the sworn statement of the président and secretary 
of sald «Ompaniy." The cashler's certlflcate referred to Is In thèse words: 
"Thos. KitStoiton, belng duly sworn, dépose» and says that he is cashier 
of the First Katlonal Bank df Loulsvllle, Ky., and that sald bank, on this 
December SI, 1892, has on deposlt to the crédit of the Columbian Flre In- 
surance Company of America, of Louisville, Ky., two hundred and forty- 
elght thoBpand one hundred and eig^ity-two and »»/ioo ($248,182.90) dollars, 
of which iatnoUnt two hundred thoufeand ($200,000) dollars has been paid in 
as the fulitanlount of the capital stock of said Columbian Flre Insurance 
Company 'ef America, and fbrtyi-eight thousand one hundred and eighty-two 
and eo/itf»; ($48^182.90) dollars bas been pald In as the net surplus of said 
company." There was évidence tending to show that there was a shortage 
In pald-up capital shares pf not less than $100,000 when thèse certificates 
werft issiq«4,*Bd the company launched in business. It was shown that the 
con^pany idid hâve a deposlt in the First National Bank on that date of 
.$248tlS2.90, whlch was subject to Its check. . But there- was also évidence 
tending to show that about $60,000 el this sum was proceeds of notes dis- 
coùnted by the Insurance company, purporting to be notes made by sub- 



HINDMAN V. FIRST NAT. BANK. 933 

scribers for shares, and secured by stock attached as collatéral, and that 
the irisurance company was bound on thèse notes either as indorser or 
guarantor. ïhere was also évidence tending to show that $25,000 o£ this 
crédit was made up by the deposit of a certiflcate o£ deposit issued by the 
Tradesman's National Bank of New York, and that this deposit was pro- 
cured by the discount in New York of the note of the New York agents of 
the Company upon an agreement by which the premiums received by the 
New York agents were to be deposited wlth the Tradesman's Bank, and 
appropriated to the payment of the discounted note; the note being also 
secured by shares of the company as a collatéral. ït was not shown that 
the bank knew the hlstory of this certiflcate of deposit, though It Is shown 
that it was requested to hold the certiflcate for 30 days, and that In fact 
it was so held untll March 23d before belng sent on for collection. Five of 
the notes discounted by the défendant bank were notes purporting to be 
made by subscribers for stock, and thèse notes were secured by the shares 
and the Indorsement of the company. The sixth note discounted by the 
défendant bank was made by Mr. A. W. Hart, the principal organizer of the 
company, and Its gênerai manager. Hart's note was for $46,875. It was dis- 
counted December 28, 1892. Shares aggregating 375 were attached to it as 
collatéral, and It was indorsed or guarantied by the company. Hart was not 
flnancially good for this sum, or anything like it. There was évidence tend- 
ing to show that the officiais of the bank knew that this note was made 
to take the place of subscribers who had failed to take their stock, and 
that it was represented to the bank that there were persous who had prom- 
ised to take thèse shares who were good, and that as they came forward 
and took the stock the proceeds of such allotments would be paid on the 
note, and stock wlthdrawn in proportion to payments. Mr. Hart himself 
testlfied that he told the officiais of the bank that It was desired to begin 
business January 1, 1893, and urged as a reason for discounting this and 
other notes standing for stock that "we would hâve a large account in the 
bank, and would continue always to hâve a large balance for the necessities 
of the business, and that the stock would be taken up, and the notes would 
be paid." It may therefore be stated that there was évidence tending to 
show that the bank knew that at least to the estent of $60,000 the capital 
stock of the bank had not been paid in when the certiflcate of December 
31, 1892, was made, and that to this extent, at least, the statement in the 
certiflcate was misleading and deceptive, Inasmuch as to that extent the 
deposit did not represent capital stock or surplus paid in, but arose from dis- 
counted paper upon which the company was liable. In January, 1893, Mr. 
Hindman began negotiations with the Insurance company looking to secur- 
ing the gênerai agency for Callfornia, his dealiiigs being chiefly wlth A. W. 
Hart, the company's gênerai manager, and Mr. 0. B. Sullivan, one of the 
défendants, who was actively engagea as a member of its executive com- 
mittee. He testifled that thèse gentlemen pressed upon bim the necessity 
of becoming a shareholder, as it was the policy of the company to hâve its 
important agents interested in that way; and that in answer to hls inquiries 
they represented that the entire capital had been paid In at a premium of 
25 per cent; that some subscribers had not taken their stock, but that such 
stock had been taken by other of the promoters, who had therefore acquired 
more stock than they wlshed; and that he could hâve 80 shares of stock 
so taken. He says that he was referred to the défendant bank as the com- 
pany's depository for information as to the capital of the company. He 
further testifled that he did call at the bank, and was informed by its prési- 
dent that the stock was good, and that the bank had made a statement to 
the Insurance commissioner showing that its entire capital had been paid in, 
and was on deposit, and that such a statement would not hâve beeu made 
unless true. He further testifles that he subsequently visited the state In- 
surance commissioner, and asked to see the certiflcate of the bank, and was 
shown same; and that, in reliance upon the tnith of that certiflcate, and of 
like statements made by défendant Sullivan and Others, he^ agreed to take 
and did take and pay for 80 shares In the capital of the company, paying 
therefor, on February 6, 1893, the sum of $10,000. The stock dellvered to 
bim was part of the stock attached as collatéral to the note of A. W. Hart, 
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above referred to, whlch shares purported to hâve been originally Issued to 
the defendaat O, B. Sullivan. In about one year the company falled. Its 
assèts weee Insufacient to pay its debts. The shareholders will réceive 
nothing. Mr.Hindman dld not dlscover the facts stated in respect to the 
shortage lor' capital untll àfter the f allure of the company, and stlU holds 
lils shares." ' . 

W. W. Thum, for plaiiïtifï in error. 

Alex. P. Hufnphrey, fdr défendants in érror. 

Before LURTON, DAY, and SE'VERENS, Circuit Judges. 

LURTOJl, Circuit Judge, having made the foregoing statement of 
the case, delivered the opinion of the court. 

The plaintiff in error has puesented no less than 182 assignments of 
error, an unnecessarily prodigious number. No less than 41 of thèse 
are errors assi'gned upon the charge of the court. Thèse are ail 
based uppi} 8 ei^cceptioris taken, to the charge. Objection is made 
that thèse exceptions are too gênerai; that each is an exception 
covering several distinct propositions; and that, if any proposition 
be good, the'whole éTfcept^îpn must fail. Johnson v. Garber, 19 C. C. 
■A- 556, 73 Fed. 523. An exception to a charge should be taken be- 
fore the jury retire. It ;should be sufhciently definite to call the 
judge's attention to the particular matter objected to, in order that 
he may hâve an opportunity to correct it. Neither should an excep- 
tion cover two distinct ptojpo^itîons, for such an exception is insuf- 
fîcient if either one shpwld prove correct. Railroad Co. v. Jurey, 
III U. S. 596, 4 Sup. Ct. 566, 28 h. Ed. 527; Bogk V. Gassert, 149 
XJ. S. 25, 13 Sup. Ct. 738, 37 L. Ed. 631 ; HoUoway v. Dunham, 170 
U. S. 619, 18 Sup. Ct. 784, 42 1,. Ed. 1165; Felton v. Newport, 34 
C. C, A. 470, 92 Fed. 47p. :; This objection must be regarded as fatal 
to most of the exceptions taken to the charge as delivered, though 
there is one objection whifh may fairly be regarded as sufEciently 
definite to bafee assignmehits of error upon. That exception is in 
t^iese words : "We désire to also except to the court's measure of 
damages in this case." Wliat the court had said on this subject was 
this: ■ ', ^' ' 

"it the jury should concludé that the plaintiff Is entltled to recover any- 
thing, then the measure of tte plaintiff's damages would be the différence 
'between the value of the eig^ty phares of stock on the 31st day of December, 
1892, and its value of Febriiary 6, 1893, when the plaintiff bought it. In- 
terest may be allowed on this, If the jury see fit. For any dépréciation 
which may hâve resulted after the latter date the défendants would not 
be responsible, Jnasmuch f{.s that dépréciation may hâve been the resuit 
of causes wltb .Wihich the défendants had no connection." 

This paragrafth was fbllowed by some observations upon parts of 
the evidencç, .intended 4s an application of the proposition of law 
quoted, which did not involve the statement of any new or distinct 
proposition. This exception has been criticised, but we think the 
trial jùdge could not havè.tiiîsapprehended the sdope of the exception, 
and that the charge pn tjiî? subject of damages may be regarded as 
constituting a single , subject. In dealing with an objection to an 
exception this court,' ift Felton v. Newport, 34 C. C. A. 470, 92 Fed. 
470, spçaking by Circuit Jtidge Severens, said: 
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"The charge upon thîs subject was entlre, and bouad rip tn a single 
proposition. If it was erroneous In any substaatial partlculai', it would 
seem that the exception -would reach the error, espëcially When It pervades 
the whole instruction given upon the subject." . 

The instruction limited the plaintiff to a recovery,qf the différence 
between the value of the shares on December 31, 1892, the: day .the 
Company was licensed to do business, and February 6, 1893, the date 
when plaintiff bought his share; in other words, ^ the shares of the 
Company were worth as much on February 6, 1893;, as they had been 
on December 31, 1892, the plaintiff had sustained no loss, althôugh 
at both dates the shares may hâve been ofimuch less intrinsic value 
than the price paid for them. This instruction was erroneous, and 
must resuit in a reversai and a new trial. 

In its essence Mr. Hindman's action was a common-law action for 
deceit. His complaint, in substance, is that he has been led into the 
purchasé of shares in the Columbian Insurance Company, which has 
proven a most ruinous investment, and that he was induced to buy 
through reliance upon the certificate made by the: défendant bank, 
upon which that corporation was licensed to do business, and upon 
like représentations made to him when negotiating by the défendant 
Sullivan, who was at least his nominal vendor. There^ was évidence 
tending to show that the défendant Sullivan was one of the promoters 
and corporators of the company, and an active member of its direc- 
tory ; and that Sullivan, to induce Hindman to become interested in 
the company, made représentations in respect to the capital stock of 
the company in substance identical with those found in the certificate 
made by the cashier of the défendant bank ; and that Sullivan, to- 
gether with Hart, the company's gênerai manager, referred plaintiff 
to the bank for a vérification of their statements in respect to the 
company's paid-in capital. In the former opinion of this court we 
had occasion to point out some of the principles upon which the bank 
might make itself liable to Mr. Hindman's action, and we will not at 
this point stop to consider how far the évidence produced tended to 
make a case against either thé bank or Mr. Sullivan. If the bank and 
Sullivan knowingly made misleading and false statements in respect to 
the financial condition of the insurance company, upon which Mr. 
Hindman, under the circumstances, was entitled to rely, and if he was 
induced thereby to purchasé shares, what is the measure of the lia- 
bility of the défendants ? The plaintiff, in reliance upon the représenta- 
tions made by the défendants, has donc an act by which he says he 
has sustained the loss of his entire investment. , But does it foUow 
that, because there has been an ultimate loss of his entire investment, 
that he is entitled to recover that entire loss? He hais paid out 
$10,000. He has received 80 shares of the company's stock. The de- 
fendants are responsible only for the différence between the value of 
that which he received and the price he paid. Compensation is ail 
that he is entitled to. If the stock was worthless wtien he bought it, 
the price he paid, with interest, is the measure of his recovery. If, on 
the other hand, the shares had some intrinsic value, that value should 
be deducted from the price. That the shares had then and afterwards 
a market value is of no importance. The plaintiff was under no obli- 
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gation to sell, atad mjgtit hold for an investment, if he saw fit. SmitH 
y/Élo}lé?,'i^iXJ,. S, l^lJ 10 Siup. Ct. 39, 33 L. Ed. 279; Peek v. Derry, 
37 Ch. Div, 54j;;;;Sip4ï V, Duffy, 57 N. J. Law, 679, 32, Atl. 371. 
The rule seems to be that tbe damages recoverable in an action 
for decejjt, where the plaintifï bas been induced to purchase shares 
iïi'ïdîânce upohulitî-ùè' représentations, is the différence between the 
pifîce- ipaid' and the.rèalîntrinsîc value of such shares at the time of 
thèit ptirchasè; àtid that such value is to be ascertained in the light 
of subséquent eVeifts in the history of the company, and not by the 
màrfeet'price. 'W-hère the subject of the purchase is tangible prop- 
ertyi thè real âctuàV Value and the mârket value are for the most 
part one and the sàrtie. But market sales of corporation shares may 
ndt bé ahy real indication of real intrinsic value. In Peek v. Derry, 
Cotton, Iv. J., in commenting upon the injustice of measuring intrinsic 
vaJue by market pricfe ôf shares, said : 

"1 âOiEiCft know whether there was any market In this case, but the market 
m%ht"naye been éÔéctefl by the représentations which were made by the 
défendants whlch taauci64 the plalntiffs to act, and whlch might hâve in- 
duSeed otljèts to acfc** ' ■ 

ThC) ascertaimjient of the real and intrinsic value of shares in a 
corporation at a given date présents difficulties which do not occur 
with respect to more tangible kinds of property. Justice would 
seem to ifofbjd that in such circumstances the plaintiff should be al- 
lowed to gain a benefit by subséquent independent acts tending to 
depreciate such shares, wholly disconnected with the vice in the com- 
pany which éxistediwhen he acquired his shares. Thèse difHculties 
were appteciated in Peek v. Derry, cited heretofore; for Lord Cot- 
ton, in speaking of sut)sequent events, said : 

"Nor db î thlnk he ought to he precluded from taking Into account the 
subseÉtuêfflt evetits. Although the value of the shares Is not to be ascertained 
a't thé stibs«igtient:Eerlod,>so as to take Into account for the benefit of the 
plaintiff events subséquent^ whlch depreciated thelr value, yet those events, 
if tiiéy show that thé coîlipany was originally, with the capital which It 
had got; a,' Company whiçh was worthless, may, In my opinion, be taken Into 
âeoount As évidence of what was the value of the shares Immedlately after 
they w«!JCBf«Uotted to the plftlntlfE. So that It may be that, useful as this 
discussion ; Jias been Iji order to elucidate what ought to be the proper 
tlmé ifor àsçertainlng thé value, It may ultlmately produce no good resuit 
to the défendants. But I thlnk it Is in accordance with the cases, and In 
accordanCé with tbe prinelple, that the real value, and not the market value, 
is to be ascertained Immedlately after the day when the shares were allotted 
to tbe plaïirtlff ."f 

In the saine ckse, Sir' James Hannen, in dealing with this matter 
of damage^ in aHtioris fQr deceit in sales of shares, said: 

"The quegtlQÇL is, hpw muçh worse ofC is tbe plaintiff than if he had not 
bought the sbaresî If he had not bought tbe shares, he would bave had his 
Ç4,0p0 In bis toéket. Té. aScettain his loss, we must deduct fi'om that 
amoùnt thé "réàl ■fahie of thé thlng he got. That must be ascertained by 
theMght of flié éf êotB whtdh ihiave happéneftdown to the time of the inqnlry, 
not.what/tbe.si^^riegiitiightiibave been sold f or,, b'Eica'jBe be was not bound 
to sell .tbçi^f , BiÇ-d subseqjjent. çvents may show t^ft what the shares might 
hâve been 'spldfQV was not their tpue va,lue^ but a mlstaken estlmate of 
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That the price should be reduced by the actual value ofthe prop- 
erty acquired seems to hâve the sanction of the suprême court, for 
in Smith v. Belles, 132 U. S. 125, 130, 10 Sup. Ct. 39, 40, 33 L. Ed. 

279, 282, the court said : 

"What the plaintitt pald for the stock was properly put in évidence, 
not as the basis of the application of the raies in relation to the différence 
between the contract price and the marliet or actual value, but as establish- 
ing the loss he had sustained in that particular. If the stock had a value 
in fact, that would necessarily be applied in réduction of the dainageg." 

The falsity of the certificate issued by the cashier of the défendant 
bank, upon the strength of which the plaintiff claims the insurance 
commissioner licensed the company, and upon which he claims to 
hâve acted in buying this stock, consists in its plain implication that 
the capital and surplus of the company had been fully paid in, and 
that this capital and surplus was on deposit free from ail claims and 
liabihties. The évidence tended to show that probably $100,000 of 
the capital stock had never been paid in cash, and that the bank 
officiais were quite aware that this was so to at least the extent of 
$60,000, inasmuch as they knew that the deposit account of the com- 
pany included proceeds of discounted subscribers' notes to that ex- 
tent, upon which the company was then bound as indorser or other- 
wise. That the bank had on deposit $248,182.90 was, doubtless, 
true, and that this was subject to the check of the company appears 
to hâve been also true. That the discounts were absolute, and not 
"pretended" or "flctitious," may, in a sensé, hâve been also true. 
But the ground of action in this case consists in the fact that the 
capital stock of the company had not been up in cash, as required 
by law, and that it was not true that $200,000 of the amount on de- 
posit had "been paid in as the full amount of the capital stock of said 
Columbian Pire Insurance Company of America, and $48,182.90 has 
been paid in as the net surplus of said company." If any substantial 
part of the sum so on deposit arose from the discount of the notes 
of real or pretended subscribers upon which the insurance company 
remained liable as indorser or otherwise, then it was not true that 
$248,182.90 had been paid in as capital and surplus. Whether the 
discounts made by the bank of such paper were bona fide or "pretend- 
ed," the resuit would be the same. The plain purpose of the Ken^ 
tucky corporation law was to make it a condition upon which such 
companies might engage in business that their authorized capital 
stock should be actually and fully paid in before a license should issue 
to do business. Shares sold on a crédit were not shares paid in, and 
the discount of notes made by such crédit purchasers upon an in- 
dorsement or guaranty of the company itself would be af fraudulent 
évasion of the law, and proceeds arising from such discounts would 
not be capital stock paid -in, but borrowed nioney masquerading las 
capital. If, therefore, the jury should believe that the bank knew 
that a large proportion of the sum on deposit arose from proceeds 
of such notes, it would know that the deposit did not consist of either 
capital or surplus, and the certificate would be false and misleading, 
without regard to whether the discounts were "false," "pretended»" 
"fictitious," or genuine and real. That Mr. Hindman was partly 
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induced to purchase this stock in order to secure an agency îs 
no dfefenteéj if his *cti0n"was in facti influenced by his confidence 
M 'thej tfUtW Ol.the'i&iancial condition of the company as shown 
Ijy this ^baftk stateirteJït.' '. It wfts compétent upon the question of 
the intrinsic value of the shares to show what the true condition 
of the company was at that date, It was compétent to show any 
and every fact touching the various coutracts under which this de- 
posit of $^48^182.90 had'^been secured. For this purppse it was com- 
pétent t.t)sji9.\v the history pf the New York certilicate of deposit, and 
the agreëmënt under which that certificate had been obtained, and 
how it was finally paid. It was also compétent to show the inside 
history: of the erganization, including the history of each of the dis- 
countedîiiotes, and the mode in whiçh they were subsequently taken 
uporrpaM off. Thé true inquiry will be, what was the real, intrinsic 
value 00 the share bought by plaintifif? for his damages raust be re- 
duced by deducting that value. Whatever tended to show the want 
of intrinsic value of sharès in a company in the circumstances of this 
company at the time of the purchase was compétent évidence. 

The other exceptions. to the charge, so far as they bear upon the 
merits 6f thè case, are insùfficient in.form to be the basis of an as- 
signmeût of error. There are, however, a very large number of as- 
signments of eJror based upon rulings made by the court below dur- 
ing the course of the trial, and a number of other assignments based 
upon the refusai of the court to give spécial instructions duly re- 
quested. , It would be an unnecessary and unprofitable labor to deal 
with thebe assignments seriatim^ Some of them are good, and some 
are bad. Néither must we be understood as indorsing the charge of 
the learned court. It seems to lay altogether too much stress upon 
the charge of conspiracy, and the averments that the deposit was 
hot bona fidé subject to the check of the insurance company. The 
pétition of the plaintifï is unnecessarily rich in vigorous averments, 
many of which are not essential to the maintenance of an action for 
fraud and deceit. The gravamen of the plaintiff's case, against both 
the banfc and Sullivan, lay in the alleged falsity of the représentation 
thât $248,182.90 had been paid in on account of capital stock and sur- 
plus. Whether the bank had conspired with the msurance company, 
or with Sullivan, or with certain other promoters and managers of 
the instirahce company, for the purpose of foisting on the public an 
ùaripe corporation, whose capital stock had not been paid in as 
required by laiv, constituted one phase of the plaintifï's case. But 
the plaintiff's case did not altogether dépend upon proof of a con- 
spiracy, or upon évidence that the public at large were invited to 
become purchasers of shares in reliance upon the représentations 
taade by eîther Sullivan or the bank, or both. Facts enough were 
slated iil the plaintifï's voluminous and redundant pétition to justify 
a»recovery, if the jury should believe that the bank, for its own busi- 
ness purposes, knowingly misrepresented the financial condition of 
the insurance company, in respect to the nature of its account as a 
de^ositor, with the intent that the plaintifï should be induced to 
buy shares. This aspert of the case was not properly put to the jury, 
ajtd, instëittuch aS the case must go back for a new trial, we shall 
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brîefly îndîcate the gênerai principles upon which sucK new trial 
shouldiproceed, without applying our views to particular spécifica- 
tions of error. 

I. The implied authonty of the cashier to bipd the bank by mis- 
représentations in the statement or certificate, which is the founda- 
tion of the plaintifif's action against the bank, was more than doubted 
by the court below, and to this question we shall first address our- 
selves. That the giving of such a certificate at the instance of a cus- 
tomer would not be ultra vires the corporate power of the bank, even 
if it should include a statement of the purpose for which the deposit 
had been paid in, was decided in our opinion upon the former writ 
of error. That question need not be reconsidered or the argument 
repeated. 39 C. C. A. i, 98 Fed. 562, 48 h. R. A- 210 We did not 
there consider the authority of the cashier to bind the bank by false 
statements in such a certificate, if given by him without the direction 
of the directors, because the questions then decided arose upon a 
demurrer to a pétition which averred that the cashier acted by order 
of the board of directors. But how can it be saidthat, without the 
authority of the bdard of directors, the cashier's action in giving such 
a certificate would not be the act of the bank? This is not an action 
to enforce a contract made by the cashier. Différent rules prevail 
when a suit is upon contract than those applicable in- an action for 
a tort. If the cashier's act is the act of the bank, the liability of the 
latter for the tort may be plain, although it might not be liable for a 
promise by the cashier made under the same circumstances. Morse, 
Banks, § 171 ; Thomp. Corp. §§ 4779, 6283. The cashier is the 
proper officer to receive deposits and to give certificates or vouçhers 
in respect thereto. Morse, Banks, § i6r. If he knew, or assumed 
to know, the source from which the deposit arose, we see no reason 
why he might not include such a fact in his certificate, if the customer 
consented or the business of the bank would be thereby subserved. 
We quite agrée with Judge Barr, who heard this case below on a de- 
murrer, who, on this subject, said: 

"As the First National Bank had the rlght to accept the deposits of the 
Insurance Company, It would ' seem to f ollow, as an Incident to recelvlng de- 
posits, that the cashier might state, orally or In wrltlng, to those author- 
ized to Inqulre, the amount of the deposits and the nature of the deposits, 
whether on acconnt of capital stock or surplus, or whether a gênerai de- 
posit That far he was actlng under the corporate powers and lu the Usual 
course of hls business. He had also the corporate power, In the course 
of hls business, to state more than what the booké of the bank showed, 
if he personally knew the fact, or assumed to know the fact, in the per- 
formance of hls officiai duties, as to the amount of the deposit or the char- 
acter of the deposit. In the absence of any évidence, and assuming that 
the allégations of the bill are true, It may be presumed that thiis far the 
facts stated by the cashier of the First National Bank In regard to the 
character of the deposit, whether it was capital stock or capital stock and 
surplus, was such as the bôoks of the bank showed, or such as the cashier 
of the bank and the custodlan of the deposits had a rlght to know and might 
communlcatè. So that, if he knew the deposlt was. made up. by discounts 
credited, with the intention of swelling the deposit, wlth a vieW to decelving 
the Insurance commission into believlng that the capital stock was paid up, 
It would be wlthln the bank's corporate powers. The liability in such à case 
would be because the false représentations were tnade àbout a thlng which 
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•was the bank's business In connection wlth Its corporate powers, and In tlie 
ùsiial course M.tbebùsipessof the cashier of the bank." 86 Fed. 1013, 1016. 

' Tfte aivision into capital stock and surplus was èqually within his 
competençy to state to one entitled to inquire, though of no particu- 
làx si^ificance to the stâtç insurânce commissioner, whose duty was 
îimitèd to inquiring and certifying that the company's capital "had 
been pjfiid ih and is ppssèssed by it in money." Act 1870 (Gen. St. 
1888, p. 66, § 7). Tlîe material thing to the commissioner was that 
this certificate, if true, èstablishèd the conditions which entitled the 
Company to begin business. The mère fact the company had to its 
crédit an amëunt of money equal to its authorized capital would be 
an immaterial fact, unless it should also appear that that deposit con- 
stituted capital âtbck paid in and "possessed by it in money." This 
was, thérefor^e, the material thing to which the cashier certifièd, and 
if this fact appeàred fi-Oin the books or deposit slips of the bank, or 
Was bthterwise known or supposed to be known to the cashier, he, 
as the C|iî^t6diân of the deposit and chief executive of the bank, was 
acting iwithin the apparent scope of his duty and authority, when he 
gave this: statement. That it was sworn to does ;iot affect its char- 
acter as ah aàt of the bank. It was the certificate of the bank's 
cashier, and so ofHcially sigried. It'was sworn to by the gentleman 
who fjUëdthàt, office... The jurât was necessary for the purpose of 
the State; iitii^rance cdiiiitiissioner, and added weight to the repre- 
sentatit^y to ; Ayhomso.éver it may haVe been addressed. If the act 
itself was n6t so far béybrid the gênerai scope of the powers of a 
barikihg <;d1^6fation as to Carry notice to ail of its ultra vires char- 
acter, and ihe ceHifîcate ^kas given, not for the personal purposes of 
^hè cashiéf; BïiHH thç geiieral cours.è of the bank's business, the bank 
■would be'liabl'ë'-ÎTl' ah action of tort as fuUy as if made by direction of 
the bbàrd 9? diirèctors. 

' It is hS'ariswer to ,s;ày that the bank .did not authorize a false 
statemeht. That may ,be true. . But, as observed by Mr. Justice 
Willes, in Bài-wîck V. Bank, L. R. 2 Exch. 259, it has "put the agent 
in his place to do that class of acts, and it must be answerable for 
ihe jmannçr,ijn,,whi<fh the, agent has; conducted himself in doing the 
biViSîPess wbïcli[;ît was:ithei act of the raaster to place him in." In 
Gaslight Go.it. Ijansden; 172 U. S. 534, 544, 19 Sup. Ct. 296, 300, 43 
X'.Ed; 543, %e suprême court said :' 

" "llie re6_nit.6f tbe auth<M:ltt§S Is, as we thlnk, that, in order to hold a cor- 
i|i)^Éttion llabié ^çr, t;he. to)fts,(6f, apy of its agents, the act in question must 
pie pefcformefl lpjpe,!co.inrsp,a3j,d.wlthlp the scope of the agent's employaient 
tfl tbe bUsitiésSjÔf 'théipi'lnçipàl. The corporation canbe held responsible 
'i<fr aéts wl\ÎCjh,a,rénot strletly .within the corporate powers, but which were 
i^sumedr.jiqrj,^ pecfprmeà for the cciT)oration and by the corporate agents 
,Who. ■wefié -çb'piBétënt to empjoy the corporate po"?yei;s - actually exercised. 
There! né^<ï' bé'çip written authority undier sea,l, nor vote of the corporation 
(e^bstltutîn^ Oj,f asenby ôr aù^Jjorizing the act But in the absence of evi- 
iflpticè bf thîa ii^t^fs thej;^ pi^gt be evldencer.of some. facts from which the 
^tithorlty bf jthè.ftgent tb.àctiiipon or in relation to the subject-matter in- 
yblVed mày'.be;,ïalrly ajid legltlmately infeired by the> court or jury, Sait 
X>Me Çlty y.^iimster, 118 p.,|l.i256i 260,;6,Sup. Ct.,l()55, 30 L. Ed. 176; Ball- 
rÔft4 do. V. Hàftrls. 12? Ij;, S, 597, 609. 7 Sup. Ct. 1286, 30 !.. Ed. 1146; Rall- 
road'Co. V. pTiéntlçe, 14t TJ. S. 101, 109, 13 Sup. Ot. 261, 263, 37 L. Ed. 97, and 
cases dted at pageiUO, 147 TJ. S., and page 264, 13 Sup. Ct., 37 L. Ed. 97." 
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The case of Bank v. Scofield, 39 Vt. 590, and Ellerbe v. Bank, 109 
Mo. 445, 472, 19 S. W. 241, are instances of corporate liability for 
misrepresentations made by an ofificèr of the corporation. Mapes 
V. Bank, 80 Pa. 163, is nôt a case which meets our approval. In 
First Nat. Bank v. Marshall & Illsley Bank, 28 C. C. A. 42, 83 Fed. 
725, \ve held that when a cashier, as a inere act of courtesy, answered 
an inquiry as to the financial standing of a customer, the bank would 
not be liable if the answer should prove false. But the reason of the 
décision, as stated in the opinion of Judge Clark, was that the cash- 
ier was not at the time acting in respect to some interest or business 
of the bank ; his response being a mère voluntary statement, "hav- 
ing no relation to any business transaction with the bank." 

2. To what extent did the plaintifif hâve a right to rely upon the 
truth of the représentations contained in the cashier'-s certificate? 
Some direct connection between the bank and the plaintiiï in error 
in the communication of this certificate is essential to a recovery. If 
the statement was addressed to, and intended only to influence the 
action of, the state insurance commissioner in respect to the licens- 
ing of the insurance Company, he cannot sustain a recovery, even 
though he and others may hâve been led into the purchase of the 
shares of the insurance company as a conséquence of the action of 
the insurance commissioner in admitting the company to do business 
ppon the représentation of the bank's certificate. The plaintifï's 
action, in the aspect of it now under considération, is for fraud and 
deceit, and such an action must be bottomed upon false représenta- 
tions made to him, and with intent that he should be infiuenced there- 
by. The plaintifï does not sufïiciently connect himself with the mis- 
representations by the bare fact that he bought stock in a company 
which was improperly admitted to do business upon représentations 
addressed to the state commissioner. The injury in such case is 
too remote. In Bedford v. Bagshaw, 4 Hurl. & N. 538, an action 
was sustained against certain promoters and managers of a cornpany 
who had made false statements in respect to the capital of the com- 
pany in order to secure its insertion in the officiai lists of the stock 
exchange. The plaintifjf, knowing that the ruiès of the stock ex- 
change admitted no stocks to its lists until two-thirds of the shares 
had been paid up, bought on the exchange in reliance that the shares 
so bought had been paid up accordingly. This proving not to be the 
case, the plaintifï was suflfered to recover, althpugh the false repré- 
sentation had been made to the committee of the stock exchange, 
and not to the plaintifï directly. The décision was subsequently 
overruled in Peek v. Gurney, L. R. 6 H. L. 377, 397. Lord Chelms- 
ford, in commenting on the décision, said : 

"The actions were brought upon the allégation of a false représentation 
made to the plaintlfC. But no représentation at ail was made which reached 
elther hls eyes or his ears. From hls knowing the rules of the stock ex- 
change, he asstimed that a certain représentation had been made, and acted 
upon It" 

In Peek v. Gurney a descriptive prospectus was put forth by the 
directors of a company, in reliance upon which the plaintifï bought 
shares on open market. It was held that the prospectus in its terms 
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was'ilot an invitation to the public ultimately to become holders of 
|!^is, but to join the Company ât orice by becoming original allot- 
tëés ~6i shares, and that otily those dta.vm in by thë misrepresenta- 
tions of the prospectus to become allottees could hâve a remedy in 
action for the deceit. In line with Peek v. Gurney is the case of 
Hunnewellv. Duxbury, 154 Mass. 286, 28 N. E. 267, 13 h. R. A. 733. 
The law of Massachusetts irequired the ofïicers of à foreign corpora- 
tion desiring;to do business in the state to file with. the commissioner 
of corporations a certificate showing its financial condition. The 
plairttiff gâye crédit upon the faith of the statements in such a cer- 
tificate, wllich had béen called to his attention by his own attorney. 
The Massa^tlusetts court held thit the action would not lie, saying: 

"To BD|Stain. such an action, mlsrepreséntatlons must either hâve been 
made to the plaintiff ïndlvlduàlly, or as one of the . public, ' or as one of a 
class to whàm they are In fact addressed, or hâve been Intended to influence 
his cbndùét In the particular of whlch he complains. Thls certltteate was 
not commrinlcated by the défendants or by the corporation to the public 
or to the plaintiff. It was flled wltih a, state officiai for the deflnite purpose 
of complyjng with a requirement Imposed as a condition précèdent to the 
rlght of the corporation to act in Massachusetts. Its design was, not to pro- 
cure crédit amon'g merchants, but to sèeure the right to transact business 
in the state. The terms of the statute carry no implication of such a 
llabillty." 

That this certificate cOnstituted a part of the files in the office of 
the state insUrance commissioner, and that it was his duty, on de- 
mand, to furhish copiés to any of the public, or that he might him- 
self, as a 'staté officiai, Include such certificate in his own oificial 
publications, is not enough to show that the bank had any other de- 
sign in giVing it than to influencé the action of the commissioner. 
The circunistaàce that it might thus come to the eye of persons dis- 
posed to deal in thé companj's shares, and thus induce them to buy, 
is only évidence to be looked at with other circumstances tending to 
show that the bank d^signèd tb influence the public at large or the 
plaintiflf in particular to buy thé cbmpany's shares. The Kentucky 
statute carries no implication of civil liability for a false statement, 
although it does make the giving of a false statement to the commis- 
sioner a çriminal offense. The right of one of the public who has 
sustained a loss by the wrongful setting on foot of . an Insurance 
Company, whose capital has not been paid in, and of one who has 
bought shares or given crédit to such a company in reliance upon 
the truth of représentations made to the commissioner only for the 
purpose ofihducing his action, must dépend upon the gênerai prin- 
ciples of'lâw in respect of. actions for false représentations. It has 
never been a ground of action that the défendant made a dishonest 
représentation, and that the plaintiff had f elied upon it and sustained 
injury. TJie mural obligation to spesik. thë' truth is not ground for 
a civil acjtion, unless the misrepresentation was intended to induce 
the very action by the plaintiff which has resulted in his damage. 
Cooley, Torts, p. 493; Wells v. Cook, 16 Ohio St. 67, 88 Am. Dec. 
436; Batry v, Crosky, 2 Johnà. & H. i. However lamentable the 
eventùal rësiilts of a dishOnest reptesentation to persons who in re- 
liance thereôh hâve comë to grief, they cannot recoup such losses 
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uniess they are able in one way or another to bring themselves with- 
in the class of persôns for whom the représentation was intended. 

But it was never meant to décide in Peek v. Gurney that a com- 
pany's prospectus might not be broad enough to stand not only as 
an invitation to original allottees, but to ail others who might be dis- 
posed to deal in the company's shares. And so the case was ex- 
plained in Andrews v.Mockford [1896] i Q. B. 372, where it was 
held that if the object of a prospectus is not only to induce applica- 
tions for original allotments of shares, but also to induce persons to 
whom it was sent to purchase shares in the market, its function would 
not be exhausted when ail the shares should be subscribed, and that 
the persons issuing the prospectiis would be responsible for the in- 
jury sustained in reliance upon the truth of statements therein, 
known to be false, by any person to whom the paper was sent who 
should, in conséquence, buy on the market. Scott v. Dixon, 29 Law 
J. Exch. 62, note, was approved in Peek v. Gurney. The case seems 
only to be reported in a note to Bedford v. Bagshaw, 4 Hurl. & N. 
538. As stated in the opinion of Lord Chelmsford, the action was 
for a misrepresentation made in a report by the directors to the 
shareholders of a banking compaiiy. PlaintifiE was not a share- 
holder, and, in the absence of other' circumstance, could not be re- 
garded as addressed. But it was shown that copies of the report 
were left at the bank, and were to be had by brokers and ail persons 
applying for them who desired information with a view to the pur- 
chase of shares, and that the plaintiffs, through their broker, pur- 
chased at the bank a copy of the report, and in reliance bought shares 
and sustained a loss ; a material statement being false. There was 
a judgment for the plaintiiïs. Lord Chelmsford said: 

"I do not doubt the proprlety of this décision. The report, though orig- 
inally made to the shareholders, was Intended for the Information of ail 
persons who were disposed to deal In shares; and the représentation must 
be regarded as havlng been made, not Indlrectly, but dlrectly to each person 
who obtained the report from the bank, when It was publicly announced it 
was to be bought, in the same manuer as If It had been personally delivered 
to hlm by the director." 

The true inquiry is, who did the bank design to influence by its 
false représentation? If the représentation hère involved was not 
only made to induce favorable action by the state insurance commis- 
sioner, but was also intended for the information of ail who should 
be disposed to deal in the company's shares, and who should inspect 
it for information in respect of the Coftipàny's capital, it should be 
regarded as addressed to every such person. So, if the jury should 
find that the.plaintifif was known to the bank as a person disposed to 
buy such shares, and was referred to this statement for information 
concerning its capital, they would be justified in finding that the 
représentation was addressed to bim personally. Such référence of 
the plaintifï to the certifîcate would be a répétition of the misrepre- 
sentation addressed directly to him, and render it liable, irrespective 
of the original design and purpose with which the certifîcate was 
given. 
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3/W?ii ipië.'filisrèpresentatio kno>yîrigly false ? One who Has 
beeniç(àHè.|:fîpy;fàlse représentât^^ property has open to 

him 00, lé^s'tljkn pitéè remédies. Hè hiay resciiïd and isué at law for 
Ûit c6l^si<ififp.iïpn, hç may bring âh équitable suit for rescission and 
obtaiftfùtl relief, or he mày retain ^yhat he has received and bring 
his aètîoii for fraud and deceit. The first two kinds of relief lie, as 
is most èyîdèiit, only against the vendor. The third will lie against 
either the veiiddr or any thifd person through whose false repre- 
sentatioiis, dif ectly made, the plaintifï has sustained damages. Cook, 
Corp. § 354, and cases cited. fiefore the plàintiff can recover in an 
action of deceit, hemustproye two things: that the représentation 
was falge, àjid that the person makiiig it knew it was fï^lse. Glasier 
V. Rolls, 42 C;H. piv. 436 ; Çerry v. Peek, 14 App, Cas. 337; Kountze 
V. Kennèdyji^ 147 N. Y. 124, 41 N. E. 4i4i 29 L. R. A. 360, 49 Am. St. 
Rep. 651 ;, Cook, Corp.. § 355; Trimble v. Reid, 97 Ky. 713, 31 S. W. 
861. Such ah action differs esseritîally from one brotight for rescis- 
sion of a contçact on the groUnd ofmisrepresentation. In the latter 
kind of siijt it is immaterial. whethèr the représentation was made 
dishonestly or not. If thi jCbhtract was dbtained by misrepresenta- 
tion, hoyirevçr honestly nxide, jtcannot stand. But, when the action 
is for fraud ànd^:eçeit, it is pot enoùgh to show that the représenta- 
tion was untrue ; f or, if it wa? honèstly believed to be true, that is a 
good défense, ;Perry v. Péek, cited âbove. But a représentation 
recklessly tîiade, without knowledgè of its truth, could not be a state- 
ment hone^tly believed. Cooper v/ Sehlesinger, m U. S. 148, 4 
Sup. Ct. 3i5o, 28 L. Ed. 382. "Fraud must concur with the false 
statement in brder to give a ground of action." Evans v. Collins, 
5 Q. B. 804, 820; Pasley v. Freeman, 2 Smith, Lead. Cas. 74. Lord 
Ilerschell, in Derry v. Peçk; thus sùmmed up the authorities: 

"First, In order: to sustaln an action of decèlt, there must be proof of 
fraud, and nothing short of that wlll snfBce. Secondly, fraud is proved when 
It l8 shown that a false représentation has been made (1) knowlngly, or (2) 
•wlthout bellef in its truth, or (3) reeklessly, careless whether It be true or 
false. Although I hâve treated the second and thlrd as distinct cases, I 
thlnk the third is but an instance of the second; for one who makes a state- 
ment under such clrcumstances can hâve Uo real bellef in the truth of what 
he States. To prevent a false statement belng fraudulent, there must, I 
think, àlways be an honest 'bèlief lu its truth. And thls probably covers the 
whole groupd; idf one who kiowlngly allèges that which is false has ob- 
vlousljr no such lionest bellef. Thirdly, if fraud be proved, the motive of 
the person guilty of it is injmaterlal, It màtters not that there was no in- 
tention to cheat or Injure th© person to whom the statement was made," 

A représentation in respect to a matter, with the intent to in- 
fluence the conduct of anôther, implies necessarily the belief of the 
party making it that the statement is true, If the fact be one within 
his means of knowledgè, and he Ij^ye no knowledgè of the fact, a 
jijry would be aulljorizèd tq, l)e]ieye that the statement was know-' 
ingly false.- Koyntzç y, Kerinedy, ,147 N, Y. 124, 41 N, E. 414, 29 
E. R. À. 360, 49 Àm, St. Rep, 651 ; Prewett v, Trimble, 92 Ky. 176, 
17 S. W. 356, 36 Am. St. Rep. 586; Cble v. Cassidy, 138 Mass. 437, 
52 Am. Rep. 284. 
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In respect to évidence tending to establish that the false repré- 
sentation was made knowingly, Lord Herschell, in Derry v. Peek, 
14 App. Cas. 337, 375, expressed a view which meets with our hearty 
approval when he said : 

"At the same tlme I désire to say dlstlnctly that, when a false statement 
bas been made, the questions whether there were reasonable grounds for 
believing it, and what were the means of knowledge In the possession of 
the person maklng it, are most welghty matters for considération. The 
ground upon whlch an alleged bellef was foùnded is a most important test 
of ita reality. I can concelve many cases where the fact that an alleged 
belief was destltute of ail reasonable foundatlon would sufflce of Itself to 
convince the court that it was uot really entertalned, and that the repré- 
sentation was a fraudulent one. So, too, although means of knowledge are, 
as was pointed eut by Ivord Blackbum in Brownlie v. Campbell, 5 App. Cas. 
826, a very différent thlng from knowledge, if I thought that a person mak- 
lng a false statement bad shut hls eyes to the facts, or purposely abstalned 
from Inquirlng into them, I should hold that honest bellef was absent, and 
that he was Just as fraudulent as if he had knowingly stated that which 
w'as false." 

In such an action it is not essential to show that any benefit was' 
derived from the deceit. Endsley v. Johns, 120 111. 479, 12 N. E. 247, 
60 Am. Rep. 572; 2 Smith, Lead. Cas. pp. i, 66; Implement Co. v. 
Chapman, 118 N. Y. 288, 23 N. E. 187. It need not be the sole in- 
ducement moving the plaintiff. Cook, Corp. § 355; Morgan v. 
Skiddy, 62 N. Y. 319. The plaintiff's action must, however, hâve 
been affected materially by the deceit. 118 N. Y. 288, 23 N. E. 187. 

4. In respect of the défendant Sullivan, the vendor from whom 
plaintiflfin error bought the shares in question, it is needless to say 
that, if he made false représentations knowingly in respect of the 
capital of the insurance company to the plaintiff for the purpose of 
inducing him to buy shares in the company, he would be liable for 
the damages sustained, if the plaintiff acted in reliance on the truth 
of the statement. And this would be so whether the plaintiff bought 
shares from him or from another. Cook, Corp. § 355; Sigafus v. 
Porter, 28 C. C. A. 443, 84 Fed. 430; Hubbell v. Meigs, 50 N. Y. 
480. 

5. Upon each of the questions we hâve considered there was some 
évidence upon which the plaintiff was entitled to go to the jury. The 
judgment below must be reversed. It is accordingly ordered that 
the cause be remanded for a new trial upon principles not inconsist- 
ent with this opinion. 
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(District Court, B. D. Pennsylvanla. January 28, 1902.) 

No. 1,015. 

DnTRicrr Court— JnRrsDicrioK—EQuiTY—BANKKUPTCY. 

Where a debtor transferred ail hls property employed in trade to a 
corporation formed to continue the business, in exchange for stock of 
such corporation, and the corporation is af terwards adjudged a bank- 
rupt, the fédéral district court has not Jurisdiction to entertaln a plenary 
suit In equlty by a prier créditer to approprlate the property so trans- 
ferred to the payment of hls elaim, or to permit him to prove his daim 
as against such bankrupt corporation. 

112 F.— 60 
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In Banlîruptcy. Demurrer to bill in equity. 

Ç. Berkley /faylor, for compjiaiiiànt. 

J, P, Crittenden, for respondents Thompson's Sons. 

Julius C. Levi, for respondent Aaron Gans, trustée ând assignée. 

J. B. McPHERSON, District Judge. Several years ago Benja- 
min Thompson and E. O. Thompson, Jr., two of the défendants in 
this bill, who were then in partnership, had certain transactions 
with E. O. Thompson, their father, whose executors are the com- 
plainants. As a resuit of thèse transactions, three promissory notes 
were given to the décèdent by his sons, ànd thèse liotes are still 
unpaid. Afterwards the partnership was dissolved, îincl a corpora- 
tion wasorganized in the interest of Benjamin Thompson, to whiçb 
ail his property employed in trade was transferred by bills of sale 
in exchafige for stock of the corporation, no money being paid 
by the corporation. About a yeàr thereafter the corporation be^^ 
came insolvent, and made an assignment for the benefit of cred- 
itors, and afterwards was duly adjudged a bankruj)t in this court, 
the élection of a trustée following in due course. Thé bill now under 
considération is a plenary suit in equity against the two sons, for- 
merly trading as E. O. Thompson's Sons, and against the corpora- 
tion and its assignée and trustée, asking that process issue to bring 
ail the défendants into court to answer the bill of complaint and to 
conform to such decree as the court may make; asking, further, 
that the debt alleged to be due to the complainants may be liqui- 
dated and established; that the bills of sale of Benjamin Thomp- 
son's property to the corporation may be declared fraudulent and 
void, because they were intended to hinder, delay, and defraud cred- 
itors; that anaccount may be stated, showing how much of this 
property passed either by assignment or by the proceedings in bank- 
ruptcy, and that the trustée in bankruptcy may be directed to pay 
the proceeds of such portion of the property to the complainants 
as preferred creditors ; or, in the alternative, that thé complainants 
may be declared to be common creditors of the bankrupt, and efl^ 
titled to share in the assets of the corporation, because by the bills 
of sale the assets of the partnership were fraudulently commingled 
with the assets of the corporation. 

Among other objections, the demurrer raises the question whether 
the district court, as a court of bankruptcy, has jurisdiction to en- 
tertain such a proceeding. I am clearly of opinion that this ques- 
tion must be, answered in the négative. Unless.the bankrupt act has 
conferred jurisdiction upon the district court to entertain a plenary 
suit in eqttity, such a suit cannot be maintained. The district court 
does not possess the gênerai power to entertain a suit in equity. 
In spécial instances the jurisdiction has been given (Rev. St. § 563)., 
but, unless thére is an express grant of power, the right to entertain 
such a suit does not exist. That no such jurisdiction has been con- 
ferred by the bankrupt aqt appears clearly, I think, from thé fol- 
lowing passage in the opinion deciding Bardes y., Bank, 178 tJ. S. 
535,20 Supi Ct. 1005, 44 L. Ed. 1175: 
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"Proceedlngs In bankruptcy generally are In the nature of proceedlngs In 
equity, and the words 'at law," in the openlng sentence (of section 2), con- 
ferrlng on the courts of bankruptcy 'such Jurisdiction, at law and in equity, 
as wlU enable them to exercise original jurisdiction in bankruptcy proceed- 
lngs,' may hâve been inserted to meet clause 4, authorizing the trial and 
punishment of offenses, the jurisdiction over which must necessarily be at 
law, and not in equity. The section nowhere mentions civil actions at law 
or plenary suits In equity; and no Intention to vest the courts of bankruptcy 
wlth jurisdiction to entertain such actions ana sults can reasouably be in- 
ferred from the grant of the Incidental powers in clause 6, to bring in and 
substltute addltional parties 'in proceedlngs in bankruptcy,' and in clause 
15, to make orders. Issue process, and enter judgnients 'necessary for the 
enforcement of the provisions of this act' " 

This express déclaration of the suprême court seems to me to do 
away with the need for further discussion. This bill is certainly in- 
tended to institute a plenary suit in equity, and such a bill the dis- 
trict court has no power to entertain. The fact that the suit is f or- 
rrially entitled as if it were part of the bankruptcy proceedings 
against the corporation, and does not hâve a separate place and 
number upon the docket of the clerk, is obviously of no conséquence. 

The demurrer is sustained, and a decree may be entered dismiss- 
ing the bill for want of jurisdiction, but without préjudice to the 
right of the complainants to bring an appropriate suit in a court of 
compétent jurisdiction. 



In re SHAW. 

(District Court, E. D. Pennsylvania. January 13, 1902.) 

No. 605, 

Bankruptb— Proop of Claims— Sdfficibnct. 

Exceptant flled a clalm for commissions on orders secured by hlm for 
a bankrupt's business in 1897-1899. The claim was apparently based on 
a paroi agreement, no copy of a wrltten contract being attached, and 
was improbable, includlng commissions of 20 per cent, on orders secured 
from old as well as new customers. It was not included in the bank- 
rupt's schedule, and was not mentloned by hlm on hls examlnatlon. nor 
did it appear anywhere in the bankrupt's papers, and was not presented 
until after the bankrupt's death, though clalmant was cognizant of the 
proceedlngs. Helê, that the clalm was not sufflciently proved by claim- 
ant's affidavlt alone, and should be disallowed. 

In Bankruptcy. Certificate of référée, disallowing claim of Fred- 
erick Kaufmann. 

Hazard Dickson, for trustée. 

Rich & Boyer, for creditor Frederick F. Kaufmann. 

J. B. McPHERSON, District Judge. Without regard to the pré- 
cise situation of the exceptant's claim against the bankrupt's es- 
tate, — ^whether it has been continued by the référée for further con- 
sidération, or has been already disallowed by him for lack of 
sufficient proof, — I think it best to end the controversy by a décision 
of the court on the merits. Giving to the exceptant's affidavit to 
his claim ail the probative force to which the bankrupt act may 
entitle it (In re Shaw [D. C] 109 Fed. 780), I am decidedly of the 
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opinion that the circumstances pointed out by the counsel for the 
trustée are sufficient to overcome the affidavit, and to leave the 
daim without adéquate support. To use the language of the brief, 
thèse circumstances are: 

"(1) In the schedule flled the bankrupt does not Include this clalm. 

'H2) The bankrupt was examlned at full length, and made no mention of 
this clatm. 

"(3) The présent elaimant was cognizant o£ the proceedings, for he was 
repeatedly In attendance at the meetings, and on one occasion, at least was 
examined as a wltness in another claim; yet, in spite of this knowledge of 
the pendency of the proceedings, he preferred no daim and gave notice of 
none until after the death of the bankrupt. 

"(4) The claim appears to be based upon a paroi contract, inasmuch as 
no wrltten contract Is alleged, and no copy of a written contract attached to 
the claim flled. 

"(5) The contract is grossly Improbable, inasmuch as It embodies a claim 
of 20 per cent, of the contract price of such work as might be brought to 
the shop by customers secured by the elaimant, even long after their rela- 
tions with Mr. Shaw had been established. 

"(6) There is nothlng in the books or papers of the bankrupt, coming Into 
the hands of the trustée, tending to support the claim." 

In addition to thèse considérations, it should be observed that 
mùch the larger part of the claim is made up of commissions charged 
on the amount of orders secured for the bankrupt's business by the 
exceptant during the years 1897, 1898, and 1899; and, as the ad- 
judication was not entered until May, 1900, the trustée urges against 
the validity of thèse charges, and I think correctly urges, the pre- 
sumption that such an item is usually settled for promptly, and is 
not allowed to run on for months or years. This presumption is 
no doubt rebuttable, but no such évidence was oflfered by the ex- 
ceptant. Taking ail the évidence together, therefore, direct, néga- 
tive, and presumptive, I am unable to find that the claim has been 
proved. It is accordingly disallowed. 



In re MANNINQ. 

(District Court, K. D. Pennsylvania. February 1, 1902.) 

Ko. 1,029. 

1. Bankbuptct— Exemptions— Application op State Laws. . 

Whlle the bankrupt act recognizes the bankrupt's right t<S exemptions, 
it refers to the state law as the source from which the right arises.'àhd 
what the state law does not give caunot be set aside as exempt by: the 
trustée. 
8. Samb— SETTrNS Apabt— VAluing Items Sbparatelt. 

Under the laws of Pennsylvania, a trustée In bankruptcy, in setting 
aside as exempt household goods and book aecounts, mUst itemizè them, 
and value eacb: item separately. 
8. 8ame— Pkockbds of Future Sale of Pehsonaltt. 

Under the laws of Pennsylvania a trustée in bankruptcy cannot set 
apart as exempt cash out of the proceeds of a future sale of the bank- 
rupt's personal property. . 
4. Same — Report— ÈEQUiREMENTS of Bankrupt Act. 

General Order 17 (32 O. O. A. xix., 89 Fed. viii.), declaring that the 
trustée In bankruptcy shall report the articles set apart as exempt, with 
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the estlmated value of each article, requîtes a spécification of Items and 
a separate appralsal of the property set apart to the bankrupt 

In Bankruptcy. 

D. C. Henning, for bankrupt. 
A. W. Schalck, for créditer. 

J. B. McPHERSON, District Judge. The question for décision 
grows out of the allowance of the debtor's exemption to the bank- 
rupt. She clainied the exeniption in the foUowing notice to the 
trustée : 

"I hereby notify and request you to set apart for me and my use goods 
and chattels and moneys reallzed from my estate to the amount of 300 
dollars as my exemption fund, as provlded by law, and I hereby state that 
I -will take and accept household goods appraised at $62.00, book accounts, 
$35.00, and goods or money. The money wlU be aceepted, if more con- 
venieut to you. Of ail of whlch please take notice. 

"EUen Manniug, Bankrupt. 
"D. 0. Henning, lier Attorney. 
"As to balance of $203.00, bankrupt accepts pro rata portion, If sold under 
appraised value; but, if proceeds equal or exceed appraised value, then the 
whole balance to be pald to her In cash. This to enable to make unbroken 
sale. 

"BUen Mannlng, by Her Attorney, D. C. Henning. 
"Approved: C. E. Berger, Eeferee. 

"George Bland, Trustée." 

Subséquent to this notice, the trustée made the following report 
to the référée: 

"Pursuant to section 47 of the national bankrupt act, I, George Bland, 
trustée of the above-named bankrupt, do herewlth set apart tbe bankrupt' s 
(EUen Mannlng) exemption, as allowed under the laws of the state of Penn- 
sylvania and bankrupt act, and report the estlmated value thereof to the 
court as foUovrs: 

Household furniture $ 62 

Book accounts 3.5 

Cash 208 

Total $300" 

After the sale of the remaining personal property, the trustée 
set apart $203 in cash for the bankrupt in payment of the balance 
of the exemption, and when his account was iiled asked crédit for 
the following items : 

Household goods of bankrupt $ 62 

Book accounts 35 

Cash set apart 203 

The allowance of this crédit was objected to, and, having been 
granted by the référée, présents the point to be determined. 

It is clear that, while the bankrupt act recognizes the right of 
the bankrupt to exemption, it refers to the laws of the state as the 
source from which the right to exemption arises. Manifestly, there- 
fore, what the law of the state does not give cannot be set aside by 
the trustée, and it is necessary to turn to the law of Pennsylvania 
in order to test the correctness of the trustee's action. Tried by 
the state law, I think.it is plain that the attempt of the trustée to 
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set aside household goods and book accounts in a lump without 
itemizing them and valuing each item separately, and to set apart 
cash out of the proceeds of a future sale of the bankrupt's Per- 
sonal property, is unwarranted by the law of Pennsylvania, and 
was a mère nullity. I hâve heretofore decided the latter point, — 
In re Haskin, 109 Fed. 789, to which case I refer for the reasons 
that justify the foregoing conclusion,— and it is so well known that 
à lumping vâluàtion does not comply with the statutes that no 
Citation of atithority is needed. I may add a référence to Hunt's 
Appeal, 100 Pa. 591, 592. In that case it was a widow's exemption 
that was under discussion, but, as this is governed by the same 
rules as a debtor's exemption in Pennsylvania, the décision is per- 
tinent. See,; also. In re Larkin'è Kstate, 132 Pa. 554, 19 Atl. 283, 
which refers to the practice where the balance of the exemption is 
claimed out of the proceeds of real estate. But there is no pro- 
vision' in the exemption law of Pennsylvania that permits a debtor 
to clâim money out of the future proceeds of a sale of personalty, 
and it is unquestionably trué thât suçh an appraisement as appears 
in the présent case would be of np value whatever in the courts 
of the State. 

Neither is it of any value urider the bankrupt act itself, as will 
be seen by turning to gênerai order 17 (32 C. C. A. xix., 89 Fed. 
viii.), which provides that : 

"Thè trustée âball, Immedlately upon enterlng upon hls dutles, prépare a 
complète inventory of ail the property of the bankrupt that cornes Into hls 
possession. The trustée shall iQake report to the court, wlthln twenty days 
after recelving the notice of hls appolntmeiit, of the articles set offi to the 
bankrupt by him, aecordlng to the provisions of the forty-seventh section of 
the act, wlth the estlnjated value of each article, and any créditer may take 
exceptions to the détermination of the trustée withln twenty days after the 
flUng of the report." 

The order, requires that each article shall hâve an estimated value 
placèd upon it, and thus requires a spécification of items, and a 
separate appraisal. This explicit direction cannot be neglected. It 
follows, I think, that the attempted setting aside of the bankrupt's 
exemption was a nullity, and that the trustée should hâve been sur- 
charged with this amount. When this is done, the opposition of 
the excepting créditer to the discharge of the bankrupt upon the 
ground that she had waived the benefit of the exemption law in his 
favor need not, be further, considered. 

The objection to the action of the référée in aUowing the trustée 
crédit for the $300 paid to the debtor as her exemption is sustained, 
the trustée is surcharged with this amount, and the référée is directed 
to distribute the fund in accordance with this opinion. 
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In re GILBERT et aL 
(District Court, D. Oregon. January 29, 1902.) 

No. 472. 

ï. AcTS OF Bankrdptct— Appointment of Rbceiter. 

In a suit against partners, not friendly In its nature, and not Instlgated 
by them, a stipulation by one of the partners, made In good faith, for 
the appointment of a receiver for the firm, and the subséquent transfer 
of Its assets by hlm to the receiver, is not a "gênerai assignment" withln 
the bankruptcy act, and Is not an act of banliruptcy. 

a. Samb— Préférences— Intent. 

To authorize an adjudication of bankruptcy on the ground of préfér- 
ences to creditors, It must appear that the transfers to the creditors were 
made wlth Intent to prefer them. 

8. Sàme — Pbesumptions — Intent to Prefkb. 

Where a debtor, wlth knowledge of his insolvency, transfers property 
to his creditors, an Intent to prefer them wUl be concluslvely presumed. 

4 Samb— Knowledge op Insolvency. 

A debtor Is presumed to know his flnanclal condition. 

6. Same— Want op Knowledge— Epfect. 

Where an insolvent debtor, who has transferred property to his cred- 
itors, establishes his want of knowledge as to his insolvency, he rebuts 
the presumption of an Intent to prefer whlch arlses from the fact of 
Insolvency. 

6. Bamb— Insolvency. 

In Involuntary bankruptcy a debtor wlU not be presumed Insolvent 
because he did not, in his answer, make a complète showlng of solvency, 
where, prlor to the flling of the involuntary pétition, he had assisted a 
receiver In preparlng an Inventory of his assets and llabllltles, whlch 
appeared to be complète, had advlsed wlth hlm as to the probable loss 
In coUecting assets, and had afterwards transferred his assets to the re- 
ceiver, and where the attorneys representlng the petitioners had also 
appeared for the plaintiffs In the recelvershlp proceedings. 

7. Samb— Evidence op Insolvency— Beliep of Dbbtoe. 

In Involuntary bankruptcy, where, on an Issue as to a debtor's In- 
solvency at the tlme of alleged -préférences, there was a wlde dis- 
crepancy as to the value of his assets, so that on an estimate made by 
petitioners' witnesses the llabllltles exceeded the assets by $50,000, but 
on estimâtes made by the debtor's witnesses, who were equally capable 
of formlng a trustworthy opinion, the assets exceeded the liabllitles by 
$25,000, It was a necessary conclusion that the debtor belleved hlmself 
solvent, and therefore that he had not commltted an act of bankruptcy. 

8. Same— Intent to Prefer. 

The presumption of an Intent to prefer creditors arlsing from a trans- 
fer of property by an Insolvent Is affected by the amount of the transfer, 
and Is not as strong where the transfer la of a comparatively small part 
of the debtor's property. 

In Bankruptcy. 

H. J. Bigger, Roger B. Sinnott, Carson & Adams, John A. Jef- 
frey, and W. T. Slater, for petitioners. 
Brown, Wrightman & Myers, for A. T. Gilbert. 
Cake & Cake, for F. N. Gilbert. 

BELLINGER, District Judge. This is a proceeding in involun- 
tary bankruptcy against A. T. and F. N. Gilbert, as partners in the 
conduct of the banking business of Gilbert Bros., at Salem, Or. 
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The petîtioners in the original and amended pétitions are Ida Muths, 
William Iwan, and A. S. Eppley, creditors of Gilbert Bros, in the 
aggregate sum of $1,978. Sub'sequently one Loo Jim, a creditor 
in the sum of $500, also filed a pétition, praying for an order of 
adjudication in bankruptcy. The acts of bankruptcy relied upon 
by the petitioners are alleged as fbllows : That Gilbert Bros., being 
insolvent, did, within four months of the filing of the original péti- 
tion, transfer securities by way of préférence to certain creditors 
to the aggregate amount in value of about $7,000; that subsé- 
quent to the filing of the original pétition A. T. Gilbert entered 
into a written stipulation in a suit then pending against Gilbert 
Bros., brought by or in the interest of the heirs of William Cosper, 
deceased, whereby it was stipulated that one Claud Gatch might 
be appointed receiver of said firm, and that said Gatch should con- 
vert the assets of the firm into cash for the pàyment of ail the firm 's 
creditors and the winding up of its business. Other acts of bank- 
ruptcy were alleged in the pétitions filed, but upon the hearing thèse 
were abandoned. It is contended that F. N. Gilbert is a partner in 
the business of Gilbert Bros., and this is a question in the case ma- 
terial only in the event that an act of bankruptcy is proven as alleged. 
The stipulation that a receiver might be appointed, and the subsé- 
quent transfer by A. T. Gilbert, do not hâve the efïect of a gênerai 
assignment, within the meaning of the bankruptcy act. This ques- 
tion was decided by the circuit court of appeals in the Second circuit 
in a récent case, in which the court says : 

"When the statut© fleclares that a gênerai assignment for the beneflt of 
creditors Is an act bf bankruptcy, can It be construed to Inelude an act 
whlch Is not a gênerai assignment? We thlnk that it cannot, because the 
term has a unlversally understood afld recognlzed meaning throughout the 
différent states, and meaiis a transfer and conveyance by a person of ail 
his property to a named perSon upon a trust, which Is to be worked out in 
Bome States by a court of probate and Insolveney, in some states by a court 
of common law, and in some states by a trustée, subject only to the super- 
vision to whlch any trustée Is subjeeted. It is a deed or conveyance which 
the grantor makes voluntarlly, or sometlmes by eompulsion, at the Instance 
of a court of insoiyency. A pétition for the appointment of a receiver is not 
that proceeding which is universally recognlzed as an assignment, and its 
equlvalency' of rèsult, if equivalency exista, Is not Important. The bank- 
ruptcy statute has said that thè one is an act of bankruptcy, and has said 
nothing about the other in direct terms; and, when acts of bankruptcy are 
classlfled, as they are In the statute of 1898, It is not the province of a 
court to enlarge tHe classiflcatldn because the omitted class seems to par- 
take of the sin of the named class." In re Empire Metallie Bedstead Co., 
89 C. C. A. 872, 98 Fed. 981. 

This is a much stronger case against the contention that consent 
to the appointment of a receiver opérâtes as an assignment within 
the meaning of the bankruptcy act than that from which the above 
quotation is made. The suit in which Receiver Gatch was appointed 
was not a friendly suit. It is not claimed that it was procured or 
acquiesced in by A. T. Gilbert. The bank of Gilbert Bros, had al- 
ready been forced to suspend by reason of a suit previously brought 
in the circuit court of the United States for this district by one of 
the heirs of William Cosper, claiming a liability from the bank to 
Ihe said heirs in the sum of $350,000. A receiver was appointed to 
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take charge of the property and assets of the suspended bank dur- 
ing the pendency of the suit. The bill of çomplaint in that suit 
was dismissed for want of jurisdiction. In the meantime the ad- 
iTîinistrator of the Cosper estate brought in the state court the suit 
ni which Gatch was appointed receiver. Both of thèse suits were 
in the same right, and hostile to the respondents. In stipulating 
as he did, A. T. Gilbert acquiesced in what he could not help, and 
thereby saved needless expense to the estate and delay in its dis- 
tribution. To authorize an adjudication of bankruptcy, it must 
appear that the transfers complained of were made with intent to 
prêter the creditors to whom they were made. If the respondent 
was insolveht, and had knowledge of the fact, an intent to prefer 
will be conclusively presumed. There is a further presumption that 
the debtor knows his financial condition as to solvency, but this is 
a disputable presumption, and, if the debtor honestly believes him- 
self to be solvent, or if he establishes his want of knowledge as to 
his insolvency, he then rebuts the presumption of an intent to pre- 
fer which arises from the fact of actual insolvency. Coll. Bankr. 
31. The bankruptcy act déclares that a person shall be deemed 
insolvent within the provisions of the act whenever the aggregate 
of his property, exclusive of any property which he may hâve con- 
veyed, transferred, concealed, or removed, or permitted to be con- 
cealed or removed, with intent to defraud, hinder, or delay his cred- 
itors, shall not, at a fair valuation, be sufEcient in amount to pay 
his debts. 

It is, then, necessary to know whether the respondent A. T. 
Gilbert was insolvent when he made the transfers referred to ; and, 
if so, has he established his want of knowledge at the time as to 
his financial condition? It is contended for the petitioners that A. 
T. Gilbert must be presumed insolvent, because he did not, in his 
answer, make a full and complète showing to the contrary. The 
rule invoked is a rule of good faith. Prior to the filing of the 
pétition in bankruptcy, A. T. Gilbert had assisted the receiver in 
the United States court in preparing an inventory of his assets and 
liabilities. That inventory appears to hâve been full and complète. 
The respondent A. T. Gilbert advised with the receiver as to the 
probable loss that would resuit in collecting the overdrafts of the 
bank. Thereafter he transferred the assets of the bank to the re- 
ceiver in the state court. Attorneys who appeared for the plaintiff 
in the suit in the United States court represent the petitioners hère. 
Substantially ail that is now known, after ail the testimony has been 
taken, and ail there is to know, was then a matter of public record. 
Thèse facts do not authorize a presumption of insolvency against 
A. T. Gilbert, and such insolvency, if it existed, must be otherwise 
established. The receiver appointed in the United States circuit 
court made an inventory of the assets of Gilbert Bros., from which 
such assets are placed, in round numbers, at $164,000, and the lia- 
bilities at $191,000. He testifies that his estimate of assets was 
made "from the books of the bank, from the notes that were found 
in the bank, and the copies that were deposited as collatéral, from 
information obtained from A. T. Gilbert, and from information, 
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whereyèf he Cpuld find it, that he deemed reliable," as to the value 
and <5Qndj(:|^n of the property, The principal assets of Gilbert Bros, 
consîéV oi ; ôvérdrafts and loàhs and discounts, the face value of the 
formè'r b.eirtg $93j875, and of thé lattef $78,357. The condition of 
the ba'nk as, té solvency dépends upon the estimate of value placed 
upon thèse assets. The receiver in the United States circuit court 
valued the bverdrafts at $81,922, and the loans and discounts at 
$65,000;' à, Ipss on the former of $11,953, ^"d on the latter of $13,- 
357. Mr^ Conway, a man ôf expérience in such matters, who as- 
sisted the ifeceiver in preparing his inventory, agrées substantially 
in this estimate of the probable loss on overdrafts, but he estimâtes 
the loss on loans and discounts at $26,000. Since the inventory 
referred tb was made, threè-fourths in amount of the overdrafts 
hâve been collected by the state court receiver, who testifies that 
the loss on this account will not exceed two, three, or four thou- 
sand dollar'l The loan and discount account, with the exception 
of some $20,000 in amount, Cpnsists of what are called "piano notes." 
Thèse notes are an exceptional kind bf assets. They are payable 
genefàlly bn long time, in iiistallments, and are secured by the in- 
strument sold. Whale, a witness who bas had some connection with 
this business, places the loss on thèse notes at $3,000. A. T. Gilbert, 
in advising the receiver of the United States circuit court, esti- 
mated their value at $70,000, but he stated at the time that his esti- 
mate was low, because the bank was in the hands of a receiver; 
that the notes were goqd, and ought to pay out nearly their face 
value, and would do so if he was able to collect them. There is a 
wide discrepancy between the witnesses as to the value of the other 
assets of A. T. Gilbert, consisting principally of real estate ; so that 
tipon the estimate of values made by the witnesses for the peti- 
tibners the liabilities of Gilbert Bros, exceed the assets by above 
$50,000, while upon the estimâtes made by the witnesses for A. T. 
Gilbert his assets exceed his liabilities by above $25,000. Opinion 
évidence is untrustworthy at best, but this évidence has not the 
ûsual quality of expert opinion f oundçd upon reasons which afiford 
some basis for a judgmerit as to its value. The opinions in this 
case pro and con are mère guesses, signifying little, proving noth- 
ing. In such a case, where a long and hostile inquiry has left the 
question of the solvency of A. T. Gilbert in doubt, what must the 
conclusion bé a? to what A. T. Gilbert himself thought of his sol- 
vency at the time the transfers complained of were made? Under 
the old bankruptcy act, inability to pay debts as they matured con- 
stituted insolyency. Then the matter of solvency was a simple 
one. Now a new test is prescribed : Does the respondent's prop- 
erty, at a fair valu^tion, equal his liabilities? And this is a thing 
abput which the owner may not know, but, if he himself thinks he 
is solvent, it is enough; and in a case like this, where others, 
eqûally capable With those wlio think otherwise of forming a trust- 
worthy opinion, thînk the respondent solvent, it is a necessary con- 
clusion that he thought himself so, and that he was honest in that 
opinion. Where the facts and circumstances permit it, the pre- 
sumption must be in favbr of good faith, rather than the contrary. 
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The presumption arising from the transfer of propertySy an in- 
solvent is affected by the amount of such transfer. Thus, where 
the transfer was of ail one's property, this was held to afïord a 
■violent — almost conclusive — presumption of an intent to prefer, 
where there were other creditors unprovided for (In re Waite, i Low. 
207, Fed. Cas. No. 17,044); and a like efifect was given in Toof v. 
Martin, 13 Wall. 40, 20 L. Ed. 481, to the transfer by an insolvent 
"of a large part of his property." In this case the transfer was of a 
comparatively small part of the property of A. T. Gilbert, — so small 
that the expediency of resorting to a bankruptcy court, rather than 
permit a distribution of the assets of the bank through the pending 
proceedings in the state court, may be doubted. If the préférences 
complained of are set aside, it will add not more than i per cent, 
to the dividends to be paid the gênerai creditors. The différence 
between the face of the debts alleged to hâve been preferred and 
their pro rata without préférence, distributed among the unsecured 
creditors, will amount to a little less than i per cent, on the un- 
secured indebtedness, while the commissions of the référée and trus- 
tée in bankruptcy upon the estate available for gênerai distribution, 
on Thielsen's estimate, will be about 1.6 per cent, of the unsecured 
indebtedness. The accruing expenses of the receivership in the 
state court will probably not equal thèse and the other costs and 
charges that will resuit from the administration of the estate in a 
bankruptcy court, and the benefit to the unsecured creditors from 
such administration, if any should resuit, will not be appréciable. 
The petitioners, however, express a hope that the bankruptcy court 
may succeed in discovering other assets that hâve been misapplied 
or covered up ; but what the receivers hâve not found, and the 
large amount of testimony taken so far has not disclosed, is not 
worth considering in estimating the possible advantage to resuit 
from the exercise of jurisdiction in what is at least a doubtful case. 
It is due to the petitioners, however, to state that in the pétitions 
filed in this case certain transfers to Ladd & Bush, A. Bush, and 
the First National Bank of Portland, aggregating a large amount, 
were alleged to be préférences, but upon the hearing it was stated 
that the petitioners had ascertained that thèse transfers were for a 
présent considération, and valid, and the complaint as to them was 
abandoned. 

Pétition dismissed. 



In re KAISER et aL 
(District Court, D. Montana. February 8, 1902.1 
No. 54. 

BAHKBtrPTCT— TbUSTEB'S COMMISSIONS. 

Where a trustée In bankniptcy, upon the représentation and reqnert 
of the only creditors of the estate whose clalm was flled and proved, 
and with means provided by them, brought suit agalnst the bankrupta 
and one M. and others to subject certain réal estate held ïn the name 
of M. and others to the payment of the clalms proved agalnst the 
bankrupt estate, and while this suit was pending the creditors assigned 
thelr daim to H. In considération of a certain snm of money pald to 
them by M., and thereafter the suit was dismissed by the trustée, he 
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wu not «ntltled to eommlsslons on the considération of the compromis» 
]^tween the creditors and M., who was not a party to the bankruptcy 
proceediijgs, slnce it had never corne Into the trustee's possession, had 
not been disburaad by him, and had néver become a part of the bank» 
rnpt eetate. 

In Bankruptcy, 

W. E. Moore and Durfee & Brown, for bankrupt. 

Forbis & Evans, for creditors. 

KNOWLES, District Judge. In this matter, John S. Axtell, the 
trustée of the estate of the bankrupts, prays for a review of the dé- 
cision of Thompson Campbell, Esq., one of the référées in bank- 
ruptcy of this court, refusing to allow to the said Axtell a commis- 
sion at the rate of 3 per cent, on $4,500 alleged to hâve been re- 
ceived for the benefit of the bankrupt's estate. The facts as certi- 
fîed are as foUows : John S. Axtell is the duly appointed, qualified, 
and acting trustée of the estate of said bankrupts, Herman and John 
Kaiser; who had theretofore been duly adjudged bankrupts. In due 
course after said adjudication in bankruptcy, Joseph A. Hyde and 
James H. King fîled their claim against the estate of said bankrupts, 
proved the same, and it was allowed, and constituted the only claim 
against the estate. Thereafter, upon the représentation and request 
of said Hyde & King, and with means provided by them, said Axtell, 
as trustée, brought suit in the district court of the Third judicial 
district of the state of Montana, in and for the county of Granité, 
against M. Kaiser, John Kaiser, Jennie Kaiser, Herman Kaiser, 
and Mamie Kaiser, for the purpose of subjecting certain property 
héld in the name of M. Kaiser, Jennie Kaiser, and Mamie Kaiser 
to the payment of the claims proved against the said bankrupt es- 
tate of said Herman and John Kaiser, upon the ground that the 
same was a part of the bankrupt estate, and was held for the pur- 
pose of cheating, defrauding, and delaying the creditors of the said 
bankrupt estate. Thereafter, and while said suit was still pending 
and undetermined in said district court, the said Hyde & King, in 
considération of the sum of $4,500 in money, and the transfer of 
certain real estate of the value of $500 by one M. Kaiser to them 
(the said Hyde & King), sold, assigned, and transferred unto the 
said M. Kaiser their said claim against the bankrupt estate, and 
he became the owner thereof. Thereafter, upon the advice of his 
attorneys, Messrs. Forbis & Evans, the said suit hereinbefore re- 
ferred to was dismissed. Thereafter the said Kaiser, as the assignée 
of the claim of Hyde & King, dethanded the distribution of the 
bankrupt estate, and payment pro rata of his claim out of the assets 
of the bankrupt estate. Axtell, as trustée, tlien put in his claim 
for commissions as above stated, and the same was disallowed by 
the référée. Axtell, as trustée of the bankrupt estate, was entitled 
ônly to such' commissions upon such moneys of the bankrupt estate 
to be paid as dividends as pass through his hands. The sum of 
$4,500 he«ein referred to was never received by said trustée. It 
was the fruit of a compromise efïected between the creditors, Hyde 
& King, and M. Kaiser, who was not a party to the proceedings 
in bankruptcy pending in thiis court ; and never having corne into 
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the possession or control of the said Axtell as trustée of the bank- 
rupt estate, and never having become a part thereof, and never 
having been disbursed by said trustée, a daim for commissions could 
not attach thereto, and he was not entitled to recover or receive 
commissions on the same. 

The finding of the référée and the disallowance of the claim are 
sustained and afïirmed. 



In re GERRT. 

(District Court, B. D. Pennsylvania. January 13, 1902.) 

No. 672. 

1. Bakkbuptct — CiiAiMS Payable Out of Proceeds of Saie— Liens. 

Several tracts of land and Personal property of a bankrupt being solcl 
for a lump sum, and the sale having been unanimously agreed to at a 
meeting of credltors, of which claimant had notice, his municipal claim, 
which was a lien on one of the tracts, is not payable out of the proceeds; 
It being Impossible to say that suflicient money to pay it was produced 
by the tract bound for It. 

2. Same. 

A sale of bankrupt's property being made subjeet to Incumbrauces, in- 

cludlng liens for municipal claims, and the sale having been unanimously 

agreed to at a meeting of creditors, of which claimant had notice, his 

: municipal claim, which was a lien on one of the tracts sold, is not 

payable out of the proceeds, but his remedy is against the land alone. 

In Bankruptcy. Certificate of référée disallowing claim of Fred- 
erick Wilkins. 

John Dickey, Jr., for trustée. 

William Drayton, for créditer Frederick Wilkins. 

J. B. McPHERSON, District Judge. The claimant is the owner 
of a municipal lien against two pièces of real estate formerly be- 
longing to the bankrupt, and, the property having been sold to 
Christopher Fallon for cash, payment of the lien is asked out of the 
proceeds of sale. The learned référée disallowed the daim upon 
the grotmd "that the lien, not being a personal obligation of the 
bankrupt, is not coUectible from the estate." Without intimating 
an opinion upon the correctness of this reason, I think the action 
ôf the référée was clearly right upon another ground. The land 
bound by the lien consists of two among twelve pièces of realty 
belonging to the bankrupt's estate. Thèse lots, together with a 
large amount of machinery and personal property of varions kinds, 
including, inter alia, book accounts and bills receivable, were sold 
by the trustées under a referee's order of sale for the lump sum 
of $27,500. This sale was unanimously agreed to at a meeting of 
the creditors, of which meeting the claimant had notice ; and as he 
did not obj'ect, either then or afterwards, he actually or presumably 
assented to what was donc. It seems clear to me, therefore, that 
even if, under ordinary circumstances, his lien would hâve been 
discharged by a referee's sale in case money enough was produced 
by the two lots to pay the lien, it is impossible, under the facts 
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in hand, to détermine that sufficient money was produced by the 
laiid that was boùnd for his daim. No apportionment bf the price 
paid is possible. This condition having been brought about by the 
décision of the creditors, in which he took part, to sell the real and 
Personal property for a lump sum, it is, I think, eyident that his 
claim for payment put of this sum cannot be allowed.; ■ 

Moreover, thé ôrdèf of sale, to which, also, he must be held to 
bave assenited, declared that the property was to be sold subject 
to incumbrances ; and I hâve just decided, upon Christopher Fal- 
lon's pétition for review, that "incumbrances" include a lien such 
as the exceptant is now urging for payment. For this reason, also, 
I think the claim cannot be supported. His remedy, by his own 
act, continues against the land, and against the land alone. 

The décision of the référée is approved. 



In re GBRRY. 
(District Court, E. D. Pennsylvanla. January 13, 1902.) 

No. 672. 

Salb Subject to Incumbbances— Liens fok MaNiciPAi. Claims. 

lilens for municipal claims and taxes are "Incumbrances," withln a 
sale of bankrupt's property "under and subject to the incumbrances, re- 
speotlt'ely, herelnbefore mentloned"; the pétition for sale, after refôrring 
to môrtgages and ground rents, statlng, "There are also unpald taxes 
and water rents • * • on said properties • • * some of the 
above-mentioned properties are f urther subject to municipal claims." 

In Bankruptcy. Certificate of référée disallowing claim of Chris- 
topher Fallon. 

John Dickey, for trustée. 

Edmund Jones, for claimant Christopher Fallon. 

J. B. McPHERSON, District Judge. Under an order granted 
by the learned référée, the entire estate of the bankrupt, real and 
Personal, was sold to Christopher Fallon at privàte sale for, the 
lump sum of $27,500. The real estate comprised 12 lots of ground, 
upon wihiçh were the liens of môrtgages, ground rents, municipal 
claims, ànd taxes ; and the order of the référée expressly specified 
that thé purchaser should take the property "under and subject to 
the incumbrances, respectively, herelnbefore mentioned." Having 
been pbiiged to pay sortie of the liens for municipal claims and 
taxes, the purchaser now insists that the bankrupt's estate should 
repay this sum; putting the claim upon the ground that the, "in- 
cumbrances" to which the order of sale applied were simply mort- 
gages aiid ground rents, and did not include liens for municipal 
claims or for taxes. This contention is based upon the language 
of the trustee's pétition asking for the order of sale, but I agrée 
with the learned référée that the language does not properly bear 
such a construction. It is true that some of the incumbrances speci- 
fied in the pétition are môrtgages and ground rents, but after re- 
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ferring to thèse the trustée at once proceeds to add "that there 
are also unpaid taxes and water rents for a year or more on 
said properties, * * * [and] that some of the above-mentioned 
properties are further subject to municipal claims"; and the or- 
der of sale thereupon authorizes a deed of the realty to be made 
"under and subject to the incumbrances, respectively, herein-be- 
fore mentionedi" The deed made in pursuance of this order con- 
veys the property "under and subject to the several incumbrances 
on said properties above described, but with no personal liability 
on the p^rt of the said Christopher Fallon, directly or by implica- 
tion, for the payment of the same to the holders of the said in- 
cumbrances." There is nothing, I think, in the pétition, the order, 
or the deed, — certainly there is, at the best, too little, — to show that 
the distinction now sought to be drawn by the purchaser between 
"incumbrances" and liens was intended to be drawn ; and, of course, 
unless it appear clearly that the word "incumbrance" is used in a 
restricted sensé, its ordinary meaning should prevail. This mean- 
ing includes a lien for a municipal claim or for a tax. To use the 
language of the suprême court of Pennsylvania in Batley v. Foer- 
derer, 162 Pa. 466, 29 Atl. 870: 

"An incumbrance bas been correctly deflned to be 'every right to or 
interest to the land whlcli may subslst in ttiird persons to the diminution 
of the value of the land, but consistent wlth the passlng of the fee by 
the qonveyance.' Eawle, Oov. § 25. It has also been deflned as 'a burden 
on laù'd depreclative of its value, such as a lien, easement, or servitude, 
which, tholigh adverse to the Interest of the landholder, does not confllct 
wlth bis conveyance of the land in fee.' 10 Am. & Eng. Bnc. Law, 361, and 
ca$es there çited." 

If; therefôre, as I think, the purchaser agreed to take the land 
subject to ail the liens, he should be held to his contract. Section 
64 of the bankrupt act, making it the duty of the trustée to pay 
ail taxes lègâlly due and owing by the bankrupt, did not prevent 
the purchaser, as between himself and the trustée, from taking this 
duty upon his own shoulders. Neither, in view of his agreement 
to pay the liens, is he in any position to insist that the liens were dis- 
charged'by the sale, and could hâve been claimed by the lienholders 
out of thç fund. This may or may not be correct. In the présent 
controvefsy between the purchaser and the trustée, what concerns 
the court is their contract; and, having determined that the pur- 
chaser agreed to pay thèse Hens, he cannot escape the obHgation 
of his contract by urging that the lienholders might hâve insisted, 
but did not insist, tipon payment out of the fund. Even if they 
had successfully insisted upon such payment, he might, under his 
contract, hâve been liable to make good the sum to the trustée. 

The learned référée was right in disallowing the claim. 
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In re BAIRD et al. 

(Plstrlct Court, B. D. Pennaylvania. January 13, 1902.) 

No. 852. 

Tbcstbbs nr Bankruptct— Dutt to Institute Suits— Reqïjirino Indemjstitt 
OP Ckeditohb. 

Thougta a trustée In bankruptcy Is not réqulred to litîgate every ques- 
tion called to hls notice by credltors, howeVer frivolous or apparently 
lacklng in support, he cannot, by requiring Indemnity; in eyery instance 
against costs and expansés, cast the risk of a controversy rèspectlng al- 
leged préférences, etc., pri the ^articulât creditor tequestlng him to 
undertake It 

In Bankruptcy. 

Hazard Dickson, for trustée. 

H. Merian Allen, for créditer Camden Nat. Bank. 

J. B. McPHERSON, District Judge. It is certainly not the duty 
of a trustée to litigate every. question that may be called to his 
notice by the creditor s, however frivolous, or apparently lacking in 
support it may be. On the other hand, he should not be permitted, 
by requiring indeninity in every instance against the costs and ex- 
penses of a suit, to cast the; risk of controversy upon the particular 
creditor who may request him to undertake it. A gênerai rule upon 
this subject would be very difïicult to lay down, and I shall not 
essay the enterprise. It mây be safely said, however,, that if a trus- 
tée bears in mind that he is the représentative of the estate con- 
sidered as a whole, is bound to be vigilant and attentive in advancing 
its interests, and is under obligation to seek to carry out in the 
strictest good faith the provisions of the bankrupt act where they 
seem to apply plainly to the estate committed to his charge, he is 
not likely to go far wrong in doing, or in refusing tq do, what may 
be asked of him by the creditors. In doubtful cases, the référée 
and the court will solve his perplexities. 

So far as the claims under discussion are concerned,, î think that 
the trustée, acting for the estate, should see to it that the alleged 
preferential payments be investigated, and that the petitioning cred- 
itor should not be required to furnish indemnity against the expense 
of a possiblyùhsuccessful controversy. 



In re CHBSAPBAKÏ! OYSTEK & FISH CO. 

(District Court, D. Colorado. January 2, 1903;) 

Ihtoiuntaby Bankbûptct— -SaIjOOns and Restaurants. 

A corporation engaged in runnlng a saloon and restaurant Is not a 
"mercantile" or "trading" corporation, wlthin Bankr. Act, § 4b, deacrib- 
ing corporations whlch may be adjudged involuntary bankrupts, and la 
not subject to the provisions of the acti 

1 What persons are subject to bankruptcy law, see note to Mattoon Nat 
Bank v. First Nat Bank, 42 C. C. A. 4. 
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Pétition for Involuntary Bankruptcy. 

Bicksler, McLean & Bennett and S. S. Large, for petitioning cred- 
itors. 

T. J. O'Donnell, Milton Smith, and Smith & Robinson, for the 
Chesapeake Oyster & Fish Company. 

HALLETT, District Judge (oraily). The amended pétition reads 
as foUows in respect to the business of the corporation : 

"The Ohesapeake Oyster and Flsh Company, a Colorado corporation, Is a 
mercantile and trading corporation engaged in the business of buying, sell- 
ing, and trading in liquors, includlng wlne, béer, whisky, and other bever- 
ages, both intoxicating and not Intoxicating, and in the opération of a res- 
taurant." 

In respect to the business of dealing in liquors, it is not stated 
that it is a whoIesale dealer, and, from the language of counsel on 
both sides in the discussion of the questions arising upon the argu- 
ment, I suppose, in the absence of an allégation that it is a whoIe- 
sale dealer, we are at Uberty to accept the statement of counsel 
that it keeps a saloon in connection with a restaurant; that is, a 
place where Hquors are sold in small quantities and consumed upon 
the premises. If we may take the allégations together, that the 
business is that of a saloon and restaurant, it is most like the busi- 
ness of keeping à hôtel. In a restaurant the business is the same 
as a hôtel, except that lodgings are not furnished; guests are fur- 
nished with food in a saloon and restaurant, together with such bev- 
erages as they are inclined to take. So that there is a hôtel busi- 
ness without the feature of lodgings, and the question under the act 
is whether that is a mercantile or trading pursuit. There are other 
terms in Bankr. Act, § 4b, describing corporations which may be sub- 
ject to the provisions of the act, but thèse terms are used in the péti- 
tion. It is stated in the pétition that it is a mercantile and trading 
corporation, and therefore we need consider only those terms. I 
think that it is impossible to say that it is of that character. Ordi- 
narily we would not speak of a liotel business or a saloon business as 
a mercantile or trading business. 

This question as to the meaning of the words "mercantile" and 
"trading" is much considered in the case of In re New York & W. 
Water Co., 3 Am. Bankr. R. 508, 98 Fed. 711. That was a pétition 
filed against a company engaged in supplying water to a community, 
and the court, after reviewing the authorities and considering at 
some length the meaning of the words "merchant" and "trader," 
used this language : 

"In View of the above définitions and précédents, it seems to me a strange 
and unnatural use of terms to describe the ordinary business of a water 
supply Company as a 'trading or mercantile pursuit' In common parlance, 
I think such a business would never be so described; and, if only those 
corporations are subjeet to the bankrupt act that are engaged in 'trading or 
mercantile pursuits' in the commonly received meaning of those words, I 
do not see how water supply companles can fairly be held to be within the 
act" 

Substitute in this paragraph the words "hôtel company" for "water 
supply company," and I think the language is quite as applicable 
112 F.— 61 
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to the case at bar as it was in the case under considération, and 
hère reportèd. 

It has often been decided that a mininç company is net within 
the terms of this act; that is to say, it is not a manufacturing, mer- 
cantile, or trading corporation. In re Elk Park Min. & Mill. Ce, 
4 Am. Bankr, R. 131, ici Fed. 422, In re Woodside Coal Co., 5 
Am. Bankr. R; 586, 105 Fed. 56, and In re Keystone Coal Co., 6 
Am. Bankr. R. 377, 3 N. Bankr. N. 938, 109 Fed. 872, are instances 
of such décisions, and there are other cases to the same effect. In 
some one of thèse cases there is a suggestion which seems to be of 
force. It is âaid that mining companies, it is believed, were con- 
sidered by congress in passing the act quite as much as printing 
and publishing companies and manufacturing companies. The lat- 
ter are enumerated in the act as of the class which may be pro- 
ceeded against in bankruptcy. Mining companies are not mentioned ; 
therefore the conclusion is very strong that congress did not intend 
to bring them within the terms of the act. The same may be said 
of hôtel companies. The country is fuU of hôtel companies. If con- 
gress had intended to bring them within the terms of the act, they 
certainly would hâve beeh mentioned; and, as to the saloons, 
there can be no reason for doubt as to them. Certainly congress 
knew something about them, and if it was intended that they should 
hâve the benefît of the act they would hâve been mentioned. 

There are two cases which may support this pétition, — one is 
In re San Gabriel Sanatorium Co., 2 Am. Bankr. R. 408, 95 Fed. 
271 ; and another is In re Morton Boarding Stables, 5 Am. Bankr. 
R. 763, 108 Fed. 791. In the fîrst case (that in 2 Am. Bankr. 
R. 408, 95 Fed. 271), the business of the corporation was the keep- 
ing of a sanatorium where the sick were cared for. That so much 
resembles a hôtel that we may say it falls within the same category 
as restaurants. The other (the Morton Boarding Stables) was that 
of keeping a livery stable, and the care of beasts is not so very 
différent from the care of men in a hôtel, — there is some différence, 
not always very great, in respect to the provender that is provided 
for each, but the business is carried on in much the same way. I 
regard thèse cases as not sound in reason, nor in the resuit reached ; 
therefore I feel at liberty to départ from them. I think the péti- 
tion States no case against the Chesapeake Oyster & Fish Com- 
pany; in other words, the company is not subject to the provisions 
of the act of congress, and therefore the pétition must be dismissed. 



ROYSTON et al. v. WEIS. 

(Circuit Court of Appeals, FIfth Circuit January 28, 1902.) 

No. 1,062. 

Bankkuptot— Pahtkership— Individtjai, Pétition oj- Mbmbek. 

A flrm havlng falled more than elght years before a member thereot 
petltloned Indlvldually to be adjudged a bankrupt and more than nlne 
. years before the other. parijier was clted, without any proof of bank- 
ruptcy, ruie on the latter tO show cause why he and the partnership 
should not be adjudged bankrupt Is properly discharged; 



EOYSTON V. WKIS. 963 

Appeal from District Court of the United States for the Eastern 
District of Texas. 

George E. Mann, for appellants. 
J. Z. H. Scott, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In 1891 the firm of Weis Bros., composed of 
Robert Weis and Albert Weis, merchants in Galveston, Tex., failed 
in business. The failure was foUowed with an assignment in favor 
of creditors under the Texas statutes, which assignment was in due 
course administered, and the assets of Weis Bros, consumed, and the 
afïairs of the partnership more or less liquidated and settled. In De- 
cember, 1899, Albert Weis petitioned individually, and for himself 
alone, to be adjudged a bankrupt. The facts in question in the pend- 
ing case were shown by the report of the référée as follows : 

"At the first meeting of the creditors of sald Albert Weis, bankrupt, held 
on December SOth, 1S99, the bankrupt was duly sworn by the référée, and 
examined by Judge Geo. E. Mann, attorney for creditors. The schedule of 
the bankrupt shows that ail property owned by hlm when the pétition was 
filed is exempt under the laws of Texas, except claims due the nid firm of 
Weis Bros., composed of the bankrupt and his brother, Robert Weis, which 
are estimated at the nominal sum of $300,000, but are shown by the schedule 
to be barred by limitation, and worthless. On January 5th, 1900, a contest 
of the schedules was filed by Judge Mann, as attorney for several creditors, 
whose claims were duly proved on January 29th. January 8th the bankrupt 
filed his pétition for diseharge, and the hearlng was set for January 29th, 
when the creditors appeared by their attorney, and gave notice of opposition 
to the discharge. The creditors were given until February 12th to file their 
spécifications. February 5th the creditors requested of the référée an ex- 
amination of the bankrupt, which was overruled, because the bankrupt had 
been fuUy examined at the first meeting, and could be agaln examined on 
the hearing of the opposition to the discharge. February lOth the spécifi- 
cations in opposition to the discharge were flled, and on February 12th the 
bankrupt filed his answer thereto. February 12th the creditors demanded 
a jury, which demand was overruled, and at the request of the creditors' 
attorney the question was certified to his honor, Judge Bryant, who also 
overruled the request, holding that a jury trial of the grounds of opposition 
to the discharge was not allowed by the bankrupt law. February 22d was 
flled by the creditors a request of the référée to rule on the issues of law 
presented In the spécifications of opposition to the discharge, and asking 
that Robert Weis, a résident of Galveston, and a member of the old firm 
of Weis Bros., be cited to appear as a party. The référée overruled this 
request, holding that whether Robert Weis was a necessary party could not 
be determined until it was ascertalned whether there were any assets of 
Weis Bros., and that ail questions of law involved would properly corne up 
on the hearlng of the opposition to the discharge. The hearing was set for 
April leth, and the parties In interest duly notlfied. April 7th the creditors 
filed exceptions to a hearing by the référée under the orders of the judge, 
because the judge alone could hear the opposition, and because a writ of 
error from the order of the judge refusing a jury trial was pending. Thèse 
exceptions were overruled by the référée, and the évidence was heard on 
April 16th and taken down by a stenographer, and has been duly flled. 
Havlng heard the évidence and argument of counsel, the référée overruled 
ail the grounds of opposition. During the progress and at the close of the 
hearing, the attorney for the creditors asked for an order requiring the 
bankrupt to produce the books of Weis Bros., and to make Robert Weis a 
party to the bankruptcy proceeding. In this connection the fact is stated 
that the bankrupt's schedule B, after giving the exempt property, states as 
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foUows: 'Open accounts, promlssory notes, accepted drafts, Judgmenta, as 
appear In the commercial bocks of Wels Bros., amounting to the sum of 
about $300,000, as wlll more fuUy appear In sald commercial books, being 
for goods sold to the several parties by the flrm of Wels Bros., the sald 
claims being barred by limitation, and worthless.' The books referred to 
bave never been flled or produced. The request to requlre the baukrupt to 
produce the books was refused, because the testlmony showed that the 
bankrupt dld not bave the books in hls possession, and that It was at least 
uncertaln whether the books were In Galveston, or could be produced, and, 
further, because It was clearly shown that ail the debts due the old firm of 
Wels Bros., whlch (alled In 1891, were barred and worthless, so that the 
books. If produced, would not be materlal évidence. The request to make 
Robert Wels a party was refused, because the évidence showed that the 
partnership of Wels Bros, had no assets, and, being wlthout assets, it was 
not essentîal to the discharge of Albert Wels that the other member of the 
partnership should be a party In bankruptcy. Had Wels Bros, any assets 
to admlnlster, then It would be proper fer thé partnership, or ail members 
of it, to bé brought Into the proceeding. Hère the partnership had been 
dissolved about eight years prlor to the flUng of the pétition In bankruptcy, 
and the évidence showed that It Is wlthout assets. The bankrupt, under 
section 14 of the bankrupt law, Is entltled to a discharge, uuless he bas com- 
mltted an offense punlshable by Imprlsonment, or, with fraudulent intent to 
conceal hlà true flnancial condition, and In contemplation of bankruptcy, 
bas destroyed, concealed, or falled to keep books of account or records from 
whlch bis true condition might be ascertalned; and the opposing creditors, 
on wbom the burden of proof rests, hâve falled to show facts whlch, under 
the law, can defeat the dlscbarge. The référée therefore respectfuUy recom- 
mends that the discharge be granted. The creditors duly excepted to the 
overrullng of thelr grounds of opposition, and to ail the referee's rulings. 
Thèse conclusions, together wlth tbe papers ïn the cause and the sténo- 
graphie report of the évidence, are, therefore, certlfled to Hon. D. E. Bryant, 
judge of said court, for hls action in the premises. J. R. Burnett, Référée 
in Bankruptcy. Houston, May 10, 1900." 

Exceptions were taken by the creditors to this report, and on the 
hearing the following order was entered: 

"On this 16tli day of June, 1900, came on to be heard before the district 
court, lu spécial session, the application of the sald bankrupt for discharge 
In bankruptcy, together wlth the speclflcations, In opposition thereto, of 
John E. Gale, Lawrence & Co., Geo. M. Coburn & Oo., and other opposing 
creditors, who are creditors of the flrm of Wels Bros., of whlch bankrupt 
is a membëi", hls copartner being Robert Wels, a résident of the city and 
county of Galveston, state of Texas; and It appearing to the court that 
Albert Wels bas reported in schedule of assets 'open accounts, promlssory 
notes, accepted drafts, Judgments as appear in the commercial books of 
Wels Bros., amounting to the sum of about $300,000, as wlll more fully 
appear In sald commercial books, being for the goods sold to several parties 
by the firm of Wels Bros., the sald clalm being barred by limitation and 
worthless'; aûd it appearing that the items of said assets reported by bank- 
rupt as worthless bave not been itemlzed, and that the bankrupt has not 
scheduled oir produced the commercial books of the sald flrm of Weis Bros., 
the matter 16 referred back to the référée, and sald Albert Weis is ordered 
to Itemlze sald $300,000 lump sum, glvlng riames of debtors; amounts re- 
spective due, and as to how tbe Items are now represented, by judgment 
or otherwise; also that the sald Albert Wels amend bis schedules and make 
schedules of tbe commercial books of the flrm of Weis Bros., in use at the 
tlme the sald flrm indebtédness of $311,000 and over reported owlng was 
incurred, and also schedule new ledger No. 3, shown to be a condensation 
of sald books toade for sald flrm for convenlence of collection In January, 
1893, and that sald bankrupt estate bave a trustée therefor appoînted by 
tbe référée, and that sald Albert Wels turn over to sald trustée sald books, 
Ineludlng said new ledger No, 3; and It further appearing that Robert Wels 
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Is a résident of this fédéral judlclal district, and that untll sald Robert Weis 
be elted at the Instance of sald Albert Weis to appear and show cause, If 
any, why he, as a partner of Albert Weis and a member of sald firm of Weis 
Bros., should not be adjudged a banlsrupt, and that the référée take such 
further steps in the premises as necessary for the adjudication In bankruptcy 
of said firm and the administration thereof, and that this référence back 
be wlthout préjudice to Albert Weis to at proper time make application, as 
an individual and as member of sald firm, for a discharge, when he, Albert 
Weis, has Robert Weis cited In this case for an adjudication of firm of Weis 
Bros, as bankrupts. D. E. Bryant, Judge." 

Thereupon Robert Weis was cited by the référée in a gênerai 
way to show cause why the partnership of Weis Bros., and himself 
as a member of said partnership, should not be adjudged a bank- 
rupt. Robert Weis answered, demurring to the jurisdiction, on the 
ground that there were no pleadings or allégations showing that 
either he himself or the firm of Weis Bros, had committed an act 
of bankruptcy. On the hearing of this matter, the référée made the 
following report : 

"To Hon. David E. Bryant, Judge of Said Court: I, the undersigned réf- 
érée of sald court, respectfuUy report that, pursuant to your order heretofore 
made at Galveston, I cited Robert Weis, of Galveston, who with the bank- 
rupt, Albert Weis, constituted the la te partnership of Weis Bros., to appear 
before me, and show cause why he and the partnership of Weis Bros, should 
not be adjudged bankrupt, and also why he should not deliver in court ail 
books in his possession belonging to sald partnership; that due auswer to 
said citation and order was filed by Robert Weis, and same Is hereto an- 
nexed as part of this report. That sald answer came on to be heard before 
me at Galveston on ï'ebruary 4th, 1901, J. Z. H. Scott, Esq., appearing for 
Robert Weis, and Geo. E. Mann, Esq., for the credltors, and after said hear- 
ing I am of the opinion, and so report, that the first clause of sald answer 
(objecting that this court is wlthout jurisdiction to adjudge said Robert 
Weis, or the partnership of Weis Bros., bankrupt, or to make any order 
touching the books or afEairs of Weis Bros., for want of allégation of any 
act of bankruptcy committed by them or either of them, and beeause by 
law and by the bankruptcy of Albert Weis, the other partner in sald firm 
of Weis Bros., the affairs of said partnership are remitted to the exclusive 
déposition of said Robert Weis), shows sufficient cause why this court 
should not adjudge said Robert Weis, or said partnership of Weis Bros., 
bankrupt, and, there being no allégation that said Robert Weis or said 
partnership of Weis Bros, hâve committed any act of bankruptcy, It is my 
opinion, and I respectfuUy report, that neither Robert Weis nor the part- 
nership of Weis Bros, should be adjudged bankrupt, and that this court 
should make no order touching their books or other affairs, and that by law 
and the bankruptcy of said Albert Weis such books and other affairs 
should be and are remitted to the exclusive management and control of sald 
Robert Weis, for want of his consent to thelr administration in bankruptcy. 
To this ruling the credltors duly excepted. If insolveney Is of itself an act 
of bankruptcy, the partnership should be adjudged bankrupt, but if in this 
case allégation and proof of an act of bankruptcy be essential to authorize 
an involuntary adjudication, then the adjudication should not be made. 
The question is respectfuUy certifled to your honor. J. R. Burnett, Référée 
In Bankruptcy. February 18th, 1901." 

The matter again being brought before the judge, the following 
order was entered: 

"It Is ordered, adjudged, and deereed that the sald order and report of 
the référée be, and the same are hereby. In ail things ratlfled, confirmed, 
and adopted; that the said rule and order for the said Robert Weis to show 
cause why lie and the sald partnership should not be adjudged bankrupt. 
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and also why he should not dellver Into this court ail the books In hls pos- 
session belonging to sald partnership, be and the same Is hereby dlscbarged 
and vacated, and that tbe books and other affaire of sald partnership be 
and are remltted to the management and control of said Robert Weis, for 
want of hls consent to thelr administration in bankruptcy, and that said 
Robert Weis, and sald partnership of Weis Bros., be hence discharged with- 
out day, and hâve and recover bis eosts of and against said trustée and said 
credltors of sald Albert Weis." 

As thefirm of Weis Bros, failed over eight years before Albert 
Weis petitioned individually to be adjudged a bankrupt, and more 
than nine years before Robert Weis was cited without proof of any 
act of bankruptcy, we find no error in the decree appealed from. 

We do not find it necessary to détermine what eiïect the adjudica- 
tion of Albert Weis as a bankrupt should hâve upon the firm of 
Weis Bros, and the other partner if the failure had been récent, or 
if partnership assets had been shown to be in existence. 

The decree appealed from is afi&rmed. 



In re JBMISON MERCANTILE CO. 

VAN DERVEER V. PHILLIPS & BUTTORFF MFG. CO. et al. 

(Circuit Court of Àppeals, Plfth Circuit January 21, 1902.) 

No. 1,047. 

1. BanKRUPTOT— DlSMISSAL OF PROCEHDINaS— RkVIKW OF OBDBR— PbOCBDTJEB 

—Rbview— Parties. 

Where a credltors' pétition for an adjudication of bankruptcy has 
been dismlsëed, and several other credltors join in a pétition for a rein- 
statement of the proceedings, one of such credltors may pétition for re- 
view of the order denying their pétition, -without being joiued by the 
others, under the bankruptcy act (section 24b), providlng that the sev- 
eral circuit courts of appeal shall hâve jurisdlction in equity to review 
in matters of law the proceedlngs of Inf erlor courts of bankruptcy, and 
that such powers shall be exercised on due notice and pétition by any 
party aggrievod; such proceedlngs for review not belng governed by the 
rules relating to appeals.i 

8. Same— Notice to Cbebitoks— Order of Dismissai.— Vamdity. 

Where, after a credltors* pétition for an adjudication of bankruptcy 
is filed, but before adjudication thereon, the assignée of ail the petitlon- 
Ing credltors asks that the proceedlngs be dismlssed, and the record 
does not disclose any other credltors, an order granting such request 
Is not vold, though there be other credltors, and no notice to credltors 
Is glven as prescrlbed In Bankruptcy Act, |§ 58a, 59g, providlng that 
credltors shall bave 10 days' notice by mail, to their addresses as they 
appear in the llst of credltors, or as afterwards flled with the papers in 
the case, of the proposed dismlssal of the proceedlngs, prescrlbing the 
manner of notice, and providlng that an involuntary pétition shall not 
be dismlssed by the petltloners until after notice to the credltors. 

8. Same— Reinstatembnt of Pboceedings— Diligence— Unbeasonablb Dblay. 

Where a credltors' pétition that thelr debtor be adjudged a bankrupt 

is dismlssed at thelr request, and other credltors walt one year before 

flllng a pétition to reinstate such proceedlngs, the delay la unreasonable, 

and tb» application should be denlad. 

1 Appeal and review in bankruptcy cases, see note to In re Bggert, 48 O. 
O. A. 9, 
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Pétition for Revision of Orders of the District Court of the United 

States for the Middle District of Alabama. 

W. W. Howe, for petitioner. 
Gordon Macdonald, for respondents. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. On December 29, 1899, the Jemi- 
son Mercantile Company, a corporation then existing undér the 
laws of the state of Alabama, and doing business in Chilton county, 
in that state, made a gênerai assignment for the benefit of its cred- 
itors to one Joseph P. Van Derveer, who thereupon accepted the 
assignment, and took possession of the property and assets of the 
Company, and proceeded to administer the same in the chancery 
court of Chilton county according to the course of proceeding in 
equity prescribed by the statutes of that state. On February 13, 
1900, three certain creditors of the company filed their pétition in 
the district court for the Middle district of Alabama, in due form, 
praying that the company might be adjudged a bankrupt. Their 
pétition showed that they had provable claims against the com- 
pany amounting to the sum of $2,800. On the same day they filed 
their pétition, representing that it was dangerous to the interests 
of the creditors of the company to permit its assets to remain in 
the hands of the assignée during the pendency of their applica- 
tion to hâve the company adjudged a bankrupt, and that it was 
absolutely necessary for the préservation of the assets of the com- 
pany to hâve a receiver appointed to take charge of the same, 
upon which application the court on the same day (February 13, 
1900) made its order appointing a receiver to hold and préserve 
the assets of the company until the further orders or decrees of the 
court, and to take ail steps in the premises that might be necessary 
to préserve said assets, and to prevent a loss and sacrifice of thé 
same. On February 24, 1900, the following notice was filed in 
the bankrupt cause, signed by Lane & White, who were the attor- 
neys of the petitioning creditors, namely: 

"Birmingham, Ala., February 19th, 1900. 

"Capt. 3. W. Dimmick, Olerk, Mcntgomery, Ala. — ^Dear Sir: We beg to 
notify you that Mr. W. E. Pitts, of Montgomery, Ala., has purchased the 
claims of J. S. Reeves & Co., Everett, Rldley, Ragan & Oo., and May & 
Thomas Hardware Company, the petitloners who filed In your court last 
Tuesday a pétition to hâve the Jemlson Mercantile Company declared a 
bankrupt; and therefore our connection with said claims and the prose- 
cutlon of said pétition has ceased, and Mr. "W. E. Pitts will be authorlzed 
to carry on the lltigatlon by and through bis own attorney; It being under- 
stood, however, that any action they may take in the premises is to be by 
and with the consent of the United States court for the Middle district of 
Alabama." 

On the same day (February 24, 1900) the district court entered 
the following order in the cause : 

"On motion of Wm. A. Collier, attorney for W. E. Pitts, to whom the In- 
terest of ail the petitioning creditors has passed, the appointment herein 
of J. R. P. Durham as receiver of the Jemlson Mercantile Company, It la 
ordered by the court, be, and the same Is hereby, revoked and set aslde, 
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ttud the order of seizure made in this cause be, and thé same is hereby, set 
aSidé. This the 24tli day of February, i900." 

On March 31, igoo, the court made this order in the cause: 

"Upon the pétition of W. E. Pltts, by bis attorney, Wm. A. Collier, this 
day filed in the above-stated cause iû said court, It Is hereby ordered and 
adjudged by the court that the pétition of .T. S. Reeves & Co. et al., to hâve 
the Jemison Mercantile Company, a corporation, deelared a bankrupt, be, 
and the same is hereby, dismissed out of said court." 

The' pétition for revision shows, and it is not disputed, that at 
the time this order was entered no answer had been filed to the 
pétition of the creditors who had asked to hâve the cpmpany de- 
elared a bankrupt; that no creditors exçept those petitioners were 
before the court, and that nothhig further was done in the court 
in that cause by any one until March 23, 1901, when four certain 
persons, claiming to be creditors of the Jemison Mercantile Com- 
pany, filed a pétition in the court showing that they had claims 
amounting in the aggregate to $312.88; that there were other out- 
standing creditors of the company, and that the aggregate amount 
due thèse petitioners and the other creditors was more than $900; 
that the other creditors referred to "will hereafter join in this péti- 
tion" ; that the petitioners and the other creditors referred to were 
such creditors of the mercantile company at the time of the filing 
of the pétition for involuntary bankruptcy by the three creditors 
who presented the same on February 13, 1900; that the receiver 
then appointed never took possession of any of the assets of the 
alleged bankrupt; that, within a short time after the filing of that 
pétition and the appointment of the receiver, the petitioning cred- 
itors transferred their claims to one W. E. Pitts, to whom they 
transferred the control and direction of the bankruptcy proceed- 
ings instituted by them; that this transférée petitioned the court to 
dismiss the proceedings; that none of thèse petitioners were given 
any notice of this application to dismiss the proceedings; that the 
assignée in the gênerai assignment charged to be the act of bank- 
ruptcy took possession of ail the assets of the mercantile company, 
of the value of $10,000; that he is now in possession of the same, 
or in control thereof, and that he will proceed to administer on 
thèse assets, and distribute the proceeds thereof, unless restrained 
by some appropriate order of the bankruptcy court. Thèse peti- 
tioners fUrther charged that the facts under which the proceedings 
were dismissed will show that the same were procured by persons 
who entered into some combination by which they might obtain 
an advantage over the petitioners and other creditors of the mer- 
cantile company. The premises considered, the petitioners prayed 
the court to set aside and vacate the order dismissing the proceed- 
ings for involuntary bankruptcy against the Jemison Mercantile 
Company; that the cause be reinstated in the bankruptcy court, 
and the petitioners allowed to prosecute that proceeding to effect. 
They prayed, also, for an order restraining J. P. Van Derveer from 
making any disposition of the money, assets, books, accounts, and 
papers which hâve come into bis hands as assignée of the Jemison 
Mercantile Company; that he be ordered to deliver ail such assets, 
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including ail books, accounts, notes, and papers ol the Jemison 
Mercantile Company which came into his hands as such assignée, 
to the receiver to be appointed by the court. They prayed that 
due notice of the filing of this pétition be issued, directed to the 
Jemison Mercantile Company, W. E. Pitts, and J. P. Van Derveer, 
giving the résidence of each, requiring them, and each of them. 
to answer this pétition. The notice prayed was given to J. P. Van 
Derveer, the petitioner for revision herein. He appeared and sub- 
mitted 12 grounds of demurrer to the pétition of the Phillips & 
ButtorfE Company and others, presented on March 23, 1901, of 
which a summary has just been given. We do not deem it neces- 
sary to set out thèse grounds in détail. They submit, substantially, 
that the allégations in the pétition are too vague and indefinite to 
enable the défendant to intelligently join issue thereon; that the 
pétition failed to show any légal grounds why the proceedings in 
bankruptcy should be reinstated ; that the pétition showed that the 
petitioners were not entitled to notice of the application to dis- 
miss the proceedings, and does not show that the dismissal was 
wrongful, but shows that the proceedings were dismissed by the 
joint action of every creditor of the Jemison Mercantile Company, 
as far as was disclosed by the pétition or any of the papers or rec- 
ords in the cause, and that ail such creditors joined in the action 
for the dismissal of the proceedings ; that the amount owing to 
thèse petitioners is not sufïicient to give the court jurisdiction in 
bankruptcy, or to reinstate the pétition dismissed. The court of 
bankruptcy overruled the demurrer in ail things, îOid ordered that 
the party respondent to said pétition, who had appeared in response 
to the order of the court made on said pétition, to wit, J. P. Van 
Derveer, "be, and he is hereby, allowed until the 20th day of April, 
1901, to file an answer to said pétition." This order appears to 
hâve been made on the Sth of April, 1901. The pétition for revi- 
sion shows that after the court had overruled the demurrer, but 
on the same day, the petitioners presented tO' the court an amend- 
ment, and asked its allowance, to the allowance of which the peti- 
tioner objected, but the court overruled the objection and allowed 
the amendment to be made. By this amendment eight other per- 
sons asked the court to be allowed to join in the pétition of Phil- 
lips & Buttorff Manufacturing Company et al., and to be allowed 
to be petitioners in said matter, alleging that ail of them were cred- 
itors of the Jemison Mercantile Company on the 3ist day of March, 
1900; setting out the amounts of their respective claims, aggre- 
gating $754.65. 

The respondents submit that this proceeding is an appeal from a 
judgment of the district court, that it is subject to the régulations 
afFecting appeals generally, and that it is brought by only one of 
the persons who were made défendants in the respondents' proceed- 
ing in the district court, without there having been a summons 
and severance as to the other parties against whom relief was asked 
and for whom notice was prayed; citing the recognized leading 
cases of Masterson v. Herndon, 10 Wall. 416, 19 L. Ed. 953; Terry 
V. Abraham, 93 U. S. 38, 23 L. Ed. 794; Hardee v. Wilson, 146 
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U. S. 179,, 13 Sup- Ct. 39, 36 L. Ed. 933; and Inglehart v. Stans- 
bury, 151 tJ, S. œ, 14 Sup. Ct. 337, 38 L. Ed. 76. We do not con- 
sider the proceeding as subject to the rules and limitations affect- 
ing such appeals as those to which the cases cited refer. Section 
24b provides: 

"The several circuit courts of appeal shall hâve jurisdiction In equity, 
either interlpeutory or final, to superintend and revise in matter of law the 
proceedlnga of the several Inferior courts of bankruptcy wlthln thelr juris- 
dlctlon. Sueh power shall be exerclsed on due notice and pétition by any 
party aggrleved." 

The respondents rely on sections 58a and 59g to support their 
contention that the district court was without jurisdiction to dismiss 
the proceedings without having given them notice thereof. The 
first of thèse sections provides that "creditors shall hâve at least 
ten days' notice by mail, to their respective addresses as they ap- 
pear in the list of creditors of the bankrupt, or as afterward filed 
with the papers in the case by the creditors, unless they waive no- 
tice in writing, of * * * (8) the proposed dismissal of the pro- 
ceedings." Jt is provided in paragraph "b": "Notice to creditors 
of the first meeting shall be published. * * * Other notices 
may be published as the court shall direct." Paragraph "c" : "Ail 
notices shall be given by the référée, unless otherwise ordered by 
the judge." Section 59g provides that an involuntary pétition shall 
not be dismissed by the . petitioner or petitioners, or for want of 
prosecution, , or by consent of parties, until after notice to the cred- 
itors. The respondents contend that "before dismissing the pro- 
ceedings the bankruptcy court should hâve required that a full and 
complète list of the creditors of said Jemison Mercantile Company 
be filed, and directed that notice of the proposed dismissal be given 
each and every creditor, for it was the duty of the court to pro- 
tect the interest of ail the creditors." It may be replied to this 
suggestion that the petitioning creditors, or their transférée, Wil- 
liam E. Pitts, are not presumed to hâve known who besides them- 
selves were creditors of the mercantile company; and, while they 
may hâve had knowledge as to some other creditors than them- 
selves, it is most improbable that they could hâve had full knowl- 
edge on that subject, so as to hâve made a full return as to the 
various creditors and their places of résidence. And as to the mer- 
cantile company itself, it could not be required to make such a 
showing until it had been adjudged a bankrupt. By the act of 
June 22, 1874, the bankrupt law of 1867 was so amended as to pro- 
vide that any of the persons therein named who should be deemed 
to hâve committed an act of bankruptcy might be adjudged a bank- 
rupt on the, pétition of one or more of his creditors, "who shall 
constitute one-fourth thereof at least in number, and the aggregate 
of whose debts provable under this act amounts to at least one- 
third of the débits so provable." Under the act of 1867 as thus 
amended, it %yas necessary that petitioning creditors, in order to 
bring themselves within its terms, must hâve knowledge of the num- 
ber of the çneditors of the alleged bankrupt, and of the aggregate 
amount of d^bts provable against his estate. But no such burden 
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is put upon petitioning creditors by the law now in force. Where 
a single person présents a pétition seeking to hâve a debtor ad- 
judged a bankrtipt, he must allège and show, besides the other es- 
sential averments and proof, that the number of the bankrupt's 
creditors does not exceed 12. And it may be that in that case the 
court could require him to présent a list of existing creditors. It 
was after the passage of the act of June 22, 1874, that the cases 
cited and relied on by the respondents arose. In re Hefïron, 6 Biss. 
156, Fed. Cas. No. 6,321 ; In re Vogel, 9 Ben. 498, Fed. Cas. No. 
16,981 ; In re Sargent, 13 N. B. R. 144, Fed. Cas. No. 12,361. The 
substance of ail of thèse cases, so far as applicable to the case at bar, 
is that where the requisite number of creditors had joined in an 
application, under the law then in force, one or more of such peti- 
tioners could not withdraw before the adjudication without the con- 
sent of their copetitioners, where such action on their part might 
defeat the jurisdiction of the court and work a wrong to their co- 
petitioners, who might originally hâve obtained the assistance of 
other creditors in prosecuting their pétition within the time limited 
by the law, and whose right might be entirely defeated, either by 
Hmitation, or by the fraudulent combination of the debtor and other 
creditors, if the jurisdiction of the court was undermined by such 
withdrawal, and those who did not wish to withdraw were then 
forced to attempt the institution of a new proceeding. But even 
under the law of 1867, as thus amended, in the case of In re Hefifron, 
supra, the very learned and distinguished Judge Blodgett, in the 
lirst two sentences of the paragraph, the last sentence of which 
paragraph the respondents hère press, uses this language: 

"After a careful considération of the matter, I am of opinion that this 
réquest should be denied, and that none of the creditors who hâve joined in 
the pétition should be allowed to withdraw unless ail do so. Of course, if 
ail the creditors of a debtor express a désire to dismiss the proceedings, 
they should, as a rule, be allowed to do so." 1, 

In the case of In re Vogel, a creditor who had joined in a péti- 
tion against debtors moved for leave to withdraw, on the alléga- 
tion that he joined in the pétition at the request of the debtors, 
and was induced to do so by misrepresentation on their part as 
to the nature of the claims of two of his copetitioners. Judge 
Choate held that the alleged misrepresentation in this case, being 
made by the debtors, did not authorize the creditor, as against the 
other petitioners, to withdraw. The report in the National Bank- 
ruptcy Register of the case of In re Sargent does not show ex- 
pressly when it arose, but it is évident from the ruling that it was 
after the passage of the act of June 22, 1874. In it Judge Welker 
held that, where creditors in good faith join in a pétition in bank- 
ruptcy, they cannot afterwards withdraw, so as to leave a less num- 
ber and amount of the creditors than is required by law, and de- 
prive the court of jurisdiction as to the matter of adjudication. It 
is thus manifest that, while thèse cases do not hâve a controlling 
bearing upon the case before us, they appear to rather meet than 
support the insistence of the respondents. 

Undoubtedly the bankruptcy court, by express terms of the stat- 
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ute, îs charged wîth the duty of dîsmissing an application to hâve a 
debtor declared a bankrupt on a proper showing made by the al- 
leged bankrupt, or for the failure of the petitioners to establish the 
necessary grounds for the making of such an adjudication. It would 
seem, therefore, that the order of dismissal entered in this case 
cannot be held to hâve been void. If it was irregular (but we do 
not tnean to intimate that it was) in such essential particulars as 
would authorize the court, on the application of other creditors, to 
set it aside and permit the later-applying creditors to conduct the 
proceeding, it is clear to us, from the very nature of the case, and 
the whole spirit of the act in référence to bankrupt proceedings, 
that such an application should be made within a reasonable time. 
In other proceedings the power of the court to set aside its decrees 
on proper showing expires ordinarily Avith the end of the term in 
which the decree is made. In bankrupt proceedings no such hm- 
itation obtains, or, rather, the whole period from the filing of the 
pétition to the final settlement of the proceeding constitutes but one 
term. Sandusky v. Bank, 23 Wall. 289, 23 L. Ed. 155. This différ- 
ence in the proceedings, so far from justifying unreasonable delay, 
requires the enforcement of reasonable diligence, and we are clear 
that the application of thèse respondents came too late. 

We hold that the district court erred in refusing to dismiss or 
strike from its files the pétition of the respondents. Its action there- 
on is reversed, and we hère order that the pétition be, and it is 
hereby, dismissed at the cost of the petitioners. 



In te KRINSKY et al, 

(District Court, S. D. New York. February 7, 1902.) 

Injcnction— Violation— Service of Order— Necessitt. 

Service of a copy of an injunctloii Issued by a bankruptcy court, re- 
strainlng tbe assignée for creditors of tbe bankrupt and otbers from 
âlspbsing of hls property, was unnecessary In order to put them In eon- 
tempt for a violation thereof, where they were otherwise advised of 
Its Issuance.' 

In Bankruptcy. 

Henry Lesser, for the motion. 
Abraham D. Levy, opposed. 

ADAMS, District Judge. This îs a motion on the part of the 
receiver appointed by the court to punish for contempt Joseph J. 
Harris, Simon Wang, and Abraham D. Levy. On the I4th day of 
January, 1902, a pétition was filed herein by three alleged creditors 
to hâve Hiram Krinsky, and Abraham Krinsky, composing the firm 
of Krinsky Bros., adjudged bankrupts. The pétition contained the 
necessary allégations to sustain the prayer for an adjudication, among 
others that the alleged bankrupts had made a gênerai assignment 
for the benefit of creditors, on the 6th day of January, 1902, to Jo- 
seph J. Harris. On the same day a pétition on behalf of the cred- 
itors was filed asking for an injunction against Harris and others 
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on the grounds that the bankrupts had removed from their place 
of business considérable property to various other places, for the 
purpose of secreting the same, and there was danger that such as 
was there in their possession would also be removed and secreted, 
and, further, that the said Harris was about to dispose of the prop- 
erty under the assignment to him. An order was accordingly is- 
sued on the same day, directing "that -Joseph J. Harris, the assignée 
of the said alleged bankrupts and every other person or persons who 
may hâve in his or their possession any property belonging to the 
said alleged bankrupts, be, and each of them hereby is, enjoined and 
restrained of and from interfering with, or- disposing of, any of the 
said property, except to economically préserve the same, until the 
further order of this court." It is alleged in the afHdavits upon which 
the motion is based that late in the evening of the same day, and 
too late to obtain certified copies of the restraining order, Mr. 
Lesser, attorney for the creditors, was informed that the assignée 
had advertised that the property remaining in the possession of 
Ihe bankrupts at their two places of business. No. 232 Christie street 
and 318 East Ninth street, was to be sold by the assignée at auction 
on the morning of the next day, January I5th, and he went to No. 
232 Christie street, and foimd there the said Wang, who claimed to 
be an auctioneer in charge of the said place, and the said L,evy, who 
claimed to represent the assignée of the said sale ; that the said 
Lesser then notified the said persons that a restraining order was 
on file with the clerk of this court, restraining the assignée and any 
other person from interfering with the property of the alleged bank- 
rupts; that neither of said persons paid any attention to what said 
Lesser said, but Levy instructed the auctioneer to proceed with 
the sale ; that Lesser telephoned to his office to hâve his clerk ob- 
tain certified copies of the restraining order, and serve one on 
the assignée and the other on the auctioneer ; that Lesser then 
returned to the place of sale, and remained until ail the property 
had been disposed of there, and in the meantime received a copy, 
not certified, of the restraining order, and served it on Wang in 
the présence of Levy, whereupon Levy asked him to show Wang 
the original order, to which Lesser replied it was not in his pos- 
session, but was on file with the clerk of the court, whereupon 
Wang took the copy of the restraining order, and threw it upon 
the sidewalk in front of the place of said sale, and told Lesser that 
he did not care for any restraining order, and that he was going to 
No. 318 East Ninth street to dispose of the property there; that 
the clerk, upon Lesser's said instructions, went with a copy of the 
order to the said place on Ninth street, and handed it to Wang 
while he was in the act of ofïering the goods for sale; that Wang 
took it, read it, and said it was served too late, and he would go 
on disposing of the goods, which he did ; that another clerk of Mr. 
Lesser served a copy of the order upon Harris at his office about 
T T o'clock in the morning of the day of the sale, who said it should 
hâve been served earHer, and, though advised that the goods had 
not been removed from the premises, refused to act in the matter. 
Opposing affidavits are presented by the implicated parties. Har- 
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ris SàyS thkt on the ï4th of January, 1901, he obtained an order for 
tfee sale of the goods front the state court on the ground that dis- 
pÔsSèss proceedings were pending, and that an immédiate sale 
was necessary to préserve the property, and he denied any knowl- 
edge of the réstraining order until it was served on him the morn- 
ing of the isth, after the sale was fînished. Levy says the same 
with respect to the proceedings on the I4th to obtain the order of 
sale, and that : 

"At about half past nine o'clock on January 15, 1902, déponent and his 
clerk, Mr. Samuel L. Goldsteln, and the auctloneer, Mr. Saml. Wang, to- 
gether wlth hls help, arrived at 282 Chrlstie street, and immedlately started 
to auctlon ofE the varlous loté of goods, and, as there were but few lots to 
be disposed of, the same was dlsposed of very quickly, and a greater part 
of the same lots dellvered to the varions purchasers, when Mr. Lesser came 
upon the scène, and told the auctloneer and déponent that he had a ré- 
straining order from the United States court réstraining the progress of the 
sale; that sald Henry Lesser did not hâve or serve upon déponent or 
upon the auctloneer at that time any copy of such order, nor exhiblt an 
original réstraining order; and déponent said to Mr. Lesser: 'Mr. Lesser, 
I am too long in practlce myself, and I know some of your tricks, — you 
praetice. If you want me to stop thls sale, and wait untll a marshal will 
corne with a replevln from some district court, you will hâve a good time 
waiting. You show me an order from the U. S. court, and I will obey it 
forthwith; otherwise, I will pay no attention to you.' Mr. Lesser did not 
produce any order from any court, and déponent, belleving Mr. Lesser's 
conduct slmply an attempt to hold up the proceedings until some one ar- 
rived wlth replevln proceedings, ordered the sale to go on. From there dé- 
ponent and the auctloneer and Mr. Goldstein proceeded to the 9th street 
store, and also Immedlately started wlth the sale of the two lots in said 
promises, and In the course of about tèn or flfteén minutes, there only being 
two lots In the 9th street store for sale, the property was sold to the highest 
bidder, and brought $40.00 more than was valued by the assignée before 
such sale. After the sale and the removal of the property in said 9th street 
store, and about a minute or two before déponent lef t sald store, a clerk 
from the office of Mr. Lesser came to sald store, and exhlbited a copy of a 
paper purportlng to be a copy of the réstraining order. Déponent looked at 
sald paper, and, seeing no judge's signature attaehed thereto, asked to see 
the original or a certlfled copy of the original réstraining order. Said clerk 
not havlng elther wlth him, déponent, the auctloneer, Mr. Wang, and said 
Mr. Goldsteln left the 9th street store and departed for the respective 
places." 

Wang refers to the afïidavit of Levy, and says it is true, and 
others of the parties présent say the same. 

Assuming that the statements in the moving affidavits relating to 
a service of a copy of the order upon Wang in the présence of 
Levy, while the sale was proceeding, are overcome by the oppos- 
ing affidavits, the situation remains that, though notified verbally 
of the existence of the order, Levy and Wang refused to obey it. 
The excuse ofîereci for such disobedience is that they believed Les- 
ser's notification was a trick on his part. Such excuse is inadmis- 
sible. Levy is an attorney of this court, and he, at least, must hâve 
known that since the bankruptcy law came into existence the United 
States courts hâve exclusive jurisdiction of insolvent estâtes upon 
proper proceedings being instituted, and when his attention was call- 
efl to the îssUance of a réstraining order by the bankruptcy court 
it was his -immédiate duty to hâve obeyed it or hâve suspended pro- 
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ceedings under the order of sale made by tKe staie court until he 
positively ascertained that the statement made by Lesser was un- 
true. An inquiry could easily hâve been made by téléphone to 
the court, and the truth ascertained in a few minutes. lyCvy was 
notified by an officer of the court that the order had been granted, 
and he was bound to take immédiate notice of that fact. It is not 
necessary that he should hâve been served with a copy of the order, 
if knowledge of its contents came to him otherwise. High, Inj. §§ 
1421-1424. He knew, or should hâve known, also, that the assign- 
ment to Harris was constructively fraudulent, because in violation 
of the bankruptcy act, and became void when creditors invoked 
the jurisdiction of this court. Davis v. Bohle, 34 C. C. A. 372, 92 
Fed. 325 ; Bryan v. Bernheimer, 181 .U. S. 188, 21 Sup. Ct. 557, 
45 L. Ed. 814. The filing of the pétition was a caveat to ail the 
world. It was, in efifect, an attachment and injunction. Those who 
deal with bankrupts' property in the interval between the filing of 
the pétition and the final adjudication do so at their péril. Bank 
v. Sherman, ici U. S. 403, 406, 25 L. Ed. 866; Mueller v. Nugent 
(U. S. Sup. Ct., Jan. 20, 1902) 22 Sup. Ct. 269, 46 L. Ed. — , and 
the moment it was suggested to Levy that proceedings had been 
instituted in this court it was his duty to hâve paused, and ascer- 
tained the status of the matter. Instead of doing so, he indulged 
in the practke of taking advantage of a supposed immunity aris- 
ing from Lesser's failure to serve certified copies of the order. 
Such disobedience of the court's order cannot be tolerated for a 
moment. In re South Side R. Ce, 7 Ben. 391, Fed, Cas. No. 13,- 
190 ; In re Atkinson, 7 N. B. R. 143, Fed. Cas. No. 606. 

The contemnor, Levy, will be fined $200, and, if the fine îs not 
paid within 10 days after service of an order hereon, he will be 
committed until it is paid. 

Wang's misconduct is'more venial, as he was being advised by, 
and acting under the direction of, an attorney of the court, but that 
does not excuse him altogether, and he will be fined $50, under the 
same conditions as provided for in Levy's case. / 

Harris will not be held guilty, though his conduct îs not free from 
suspicion. 

If it shall hereafter appear to the receiver or the trustée that the 
estate has sufïered any loss by reason of the acts of the parties, pro- 
ceedings of a proper nature will be taken. 



In re WILKBS. 

(District Court, B, D. Arkansas, E, D, February 4, 1902.) 

Pbbsonal Propbbtt— Pdrchasb Monbt— Statutoet Rembdt— Bankeuptot^ 
Evidence of Lien— Effect. 

âand. & H. Dlg. Ark. § 4727, provides that property shall not be exempt 
from clalms for the purchase money thereof. Section 4728 provides that lu 
an action for such purchase money the plalntlff may bave an order dl- 
rectlng the sherlff to take the property, and hold It subject to the court's 
order. Section 4729 provides that défendant may glve a bond for the 
rétention of the property. Helck, that thèse sections dld not vest In the 
seller of personalty a lien arlslng at the tlme of the sale, and protected 
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under Bankr. Àct, § 67, subd. "d," provldlng that liens given or accepted 
in gOod faltbi etc., shall not be affected by the act, but that they merel.T 
conf er tbç rlght to gain a lien biST attachaient, whlch lien was wlthin 
Bankr. Act,,| 67, subd. "f," provldlng that ail attachments or other lien» 
obtalned through légal proceedlngs wlthin four months ot the flliug of 
a bankruptcy pétition shall be void. 

In Bankruptcy. 

On December 10, 1901, the Southern Pants Manufacturlng Company, here- 
Inafter referred to as the "Manufacturlng Company," à créditer of the above- 
named bankrupt, lustltuted an action 'agaînst the bankrupt befoiie a justice 
of the peace fdr the recovery of money due for the purchase money of 
certain merchandlKe sold to the bankrupt, and at the same time also filed, 
under the stàtutes of Arkansas, an affldavlt for the selzure of the goods 
in the possession of the vendee. A sunimons and order for the seizure of 
the goOds were issued by the justice of the peace, and placed in the hands 
of the constable, who duly executèd the same by seizlng the goods. On 
the same day, after tlie selzure, the Mtikrtipt flled a voluntary pétition in 
bankruptcy in thls court, and was duly adjudicated a bankrupt. The 
référée issued an order restraining the ina,nufacturlng eompany from in any 
way interferlng wlth thèse goods until a hearing was had, whlch order 
was duly obeyed. On January 25, 1902, the manufacturlng eompany filed 
Wlth the référée Its pétition, setting up the foregoiug facts, and praying for 
an order setting aslde the restraining order theretofore made, and that it 
be permitted to hâve the goods seized, sold, by the constable to satisfy ils 
claim. The référée denied the pétition, whereupin, upon motion of the 
manufacturlng Company, the matter was certifled to the court for review. 
The stàtutes of Arkansas under whlch the manufacturlng eompany clainis 
are as foUows; ï 

"Sec. 4727. In any action brought In the courts of thls state for the re- 
qovery of money côntracted for properts^ In possession of the vendee, it 
shall not be lawful to Inelude sald property In any schedule intended to pro- 
teçt sald property, or exempt it from selzure on attachment or sale on execn- 
tion or other process issued from any Court for the collection of any debt 
upon the clalm of the plaintiflf. 

"Sec. 4728. In any such action the court or clerk shall Issue, on pétition 
of the plalntifif, duly verifled, descrlbing the property and stating its value. 
at or after the commencement of sald action, an order, whlch may be em- 
bodied in the original summons, stating the name of the court and the style 
of* ïhe action, and directing the sheriff or other offlcer to take the property 
descrlbed in the pétition, and hold the same subject to the orders of the 
court i 

"Sec. 4729. The défendant may glve bond for the rétention of the prop- 
erty, as In cases of orders of delivery of Personal property." 

R. W, Nichols, for Manufacturlng Co. 

TRIEBBR, District Judge (after stating the facts as above). In Re 
Durham (D. C.) 104 Fed. 231, 4 Am. Bankr. R. 760, this court had 
occasion to pass upon one phase, of this statute, but the question 
there involved was whether the prop'ërty thus seized could be claim- 
ed exempt under the bankrupt law as agairist the vendor. In the 
case at bar the contest is between the trustée in bankruptcy, repre- 
senting ail the creditors, and the vendor. The only ground upon 
vvhich the mahùfacturing eompany bases its claim is that it has a 
vendor's lien pn the goods, which was inchoate until the seizure 
was made by the officer, whereupon it beeame a perfected lien, pro- 
tected by section 67, subd. "d," of, the bankruptcy act. The con- 
struction given this statute by the suprême court of the state will 
not sustain this contention. In Bridgeford v. Adams, 45 Ark. ijfi, 
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the court expressly held that this act does not give the vendor a 
lien on the property for the purchase price, but only provides that 
the property shall not be exempt from the vendor's exécution for 
the debt, and enables the plaintiff in a suit for the purchase money 
to seize it at once pendente lite to prevent a disposition thereof, if 
under the control or possession of the vendee. Mr. Justice Eakin, 
speaking for the court, says : 

"It is a statutory process for Impounding the chattel pendente lite, and 
does not imply that the lien exlsts Independently of the process. It Is 
analogous to a spécifie attachaient, whlch is sometlmes glven In cases 
where a prevlous lien did exist, but the prevlous lien is in no view essential 
to support it" 45 Ark. 142. 

The court further held that an assignée in insolvency, though not 
an innocent purchaser for value so as to hold against an equity of a 
third party, which is in the nature of a lien upon the property itself, 
takes the property absolutely as against the vendor under this stat- 
ute. 45 Ark. 143. 

In Fox v. Industrial Co., 52 Ark. 450, 12 S. W. 875, the question 
before the court was whether the vendor's privilège under this stat- 
ute takes precedence of the rights of a prior attaching créditer, 
and the court held that, although an attaching creditor is not a pur- 
chaser for value, it did not, and that "it is the settled construction 
of this statute that it was not intended to give the vendor of Per- 
sonal property a lien upon the property sold, but only a remedy 
for impounding it to prevent the vendee from putting it beyond his 
reach, pendente lite." 52 Ark. 452, 12 S. W. 875. To the same 
effect is Shoe Co. v. Block, 52 A'rk. 458-467, 12 S. W. 1073. In 
Blass v. Hood, 57 Ark. 13, 20 S. W. 544, it was held that the priv- 
ilège granted by this statute cannot be exercised after the vendee 
dies, although the assets of the deceased are a trust fund in the 
hands of the administrator, subject to any liens or charges thereon. 
The ground upon which the court based its opinion was "that the 
vendor has no lien under the statute on the property." 57 Ark. 
15, 20 S. W. 544. The statute being analogous to an attachment, 
it is, like an attachment, "but a preliminary exécution." Grubbs 
v. Ellyson, 23 Ark. 287; Beard v. Wilson, 52 Ark. 290, 12 S. W. 567. 

As the bankrupt act specifically déclares that "ail levies, judgments, 
attachments, or other liens obtained through légal proceedinss 
against a person who is insolvent at any time within four montho 
prior to a filing of a pétition in bankruptcy against him should be 
deemed null and void" (section 67, subd. "f"), and the manufacturing 
Company in this case exercised the privilège granted it by the sta* ■ 
ute on the day of the adjudication of the bankrupt, it necessarily 
follows that the seizure in this case is null and void, and the con- 
clusion of the référée in bankruptcy is correct, and should be af- 
firmed. Were this a contest between the bankrupt, who claimed the 
property as exempt, and the manufacturing company, the rule would 
be différent, and should be governed by that laid down by this court 
in Re Durham, supra, but such is not the case. 

It is therefore ordered by the court that the judgment of the réf- 
érée is afïirmed in ail things. 
112 F.— 62 



978 112 FBDBRAL RBPOBTBR. 

In re GEBTH. 

(District Court, E. D. Pennsylyanla. February 8, 1902.) 

No. 96. 

BAKKRUPTCT— I^BFEKBÎICB— SUBBffiNDER— ALLOWANCE OF CLAIM. 

A créditer entered judgments by confession agalnst one who was ad- 
judged a bankrupt on a pétition flled withln four months tliereafter. 
Ttie credltor contested iiis rlgtit to a lien on real esta te of the bankrupt 
with the trustée until a final judgment of the suprême court of the 
State in favor pf the trustée. The créditer then proved his claim on the 
Judgments before the référée, the proofs statlng, "The préférences 
Bought by the entering of said bonds are hereby surrendered." The 
allowance of the claim was reslsted on the ground that claimant had 
not surrendered, but had been unwillingly deprived of, his préférence. 
Helâi, under Bankr. Act, § 57, cl. g, providlng that the claims of cred- 
itors ■who hâve recelved préférences, and hâve not surrendered them, 
shall not be allowed, the daim should be rejected, there baving been no 
voluntary surrender by the clàimant. 

In Bankruptcy. 

Isaac Hiester, for trustée. 

D. Nicholas Schaeffer, for creditor. 

J. B. McPHERSON, District Judge. The question to be decided 
arises upon the following facts: On January lo, 1899, the National 
Building & Savings Association entered two judgments by confession 
against the bankrupt in the court of common pleas of Berks county, 
whereby the association obtained liens upon his real estate. Within 
four months thereafter a pétition was filed in bankruptcy, upon 
which an adjudication was afterwards entered. The real estate of 
the bankrupt was sold under process issued uppn a mortgage pre- 
ceding the judgments referred to, and the fund was brought into 
the court of common pleas for distribution. Before that court 
both the trustée in bankruptcy and the building association claimed 
so mtich of the fund as was found to be applicable to thèse judg- 
ments. The court of common pleas awarded the money to the 
trustée, holding that the judgments were a préférence, and there- 
fore voidable, under section 67, cl. c, of the bankruptcy act. From 
this decree the building association appealed to the suprême court 
of Pennsylvania, but the order of the common pleas was affirmed. 
Ferguson v. Greth, 195 Pa. 272, 45 Atl. 735, 78 Am. St. Rep. 812. 
This final judgment was entered upon March 26, 1900, and on 
the 3d day of May following. the association proved its claim upon 
the two judgment bonds before the référée, the proof containing 
the following sentence: "The préférences sought by the entering 
of said bonds are hereby surrendered." When the référée came 
to distributfi the estate of the bankrupt, the allowance of the claim 
was resisted upon the ground that the association had not surren- 
dered, but had been unwillingly deprived of, its préférences, and 
therefore that the claim coula not be allowed. The refcree over- 
ruled the objection, and has certified his action for rcview. 

The questions — what was the surrender of a préférence, and when 



IN RE GRETH. 979 

it might be made— arose frequently under the act of 1867. The 
courts were divided in opinion, as will be seen by the following quo- 
tation from Coll. Bankr. (3d Ed.) 319: 

"The question what constitutes a surrender has received mueh discussion. 
It is admitted by ail that if the assignée is compelled to bring an action 
to invalidate a transfer, and if he recovers and enters up a judgment, no 
subséquent payment of that judgment by the preferred créditer and no 
subséquent compliance by him wlth Its terms can be considered a surrender. 
By hls judgment the trustée has 'recovered' the property. In légal effect, 
the transférée no longer has anything to surrender. In ro ïonkin, 4 Nat. 
Bankr. K. 52, Fed. Cas. Ko. 14,094; In re Bichter's Estate, 4 Nat. Bankr. R. 221, 
1 Dill. 544, Fed. Cas. No. 11,803. But how far the proceedings instituted to 
recover may proceed, and the rlght still be left in the transférée to sur- 
render, Is a point upon whieh the authorlties are greatly at variance. Thus, 
in Ke Lee, Fed. Cas. No. 8,179, 14 Nat. Bankr. R. 89, Judge Wallace, of the 
Northern district of New York, said: 'I hâve repeatedly held that a volun- 
tary surrender [by a preferred creditor] is a prerequisite to the right to 
prove, and that It Is too late for the créditer to avail himself of the privilège 
after he has elected to contest the assignee's tltle to the money or property 
preferentially received.' Judge Blatchford, of the Southern district of Nevc 
York, hovs'ever, held, In many cases, vlews somewhat différent from those 
of Judge Wallace. In re Elorden, Fed. Cas. No. 11,852, 14 Nat. Bankr. R. 
332, was a case whlch came before him In which the preferred creditor sur- 
rendered bis préférences pending the action. The court said: 

" 'That surrender was accepted, and the assignée discontinued the suit 
voluntarlly, and thereby is estopped from alleglng that there was no sur- 
render. The assignée might hâve refused to accept the surrender or to dis- 
continue the suit, exeept on condition that he should hâve the same benefit 
of objectlng to the proof of debts as if the money had been obtained as a 
resuit of recovery. But he imposed no such condition. If he had imposed 
It, and it had been refused, he might bave gone on wlth the suit, in order, 
in case of hls recovering It, to exclude the proof of the debt. Having waived 
a recovery, he thereby waived the right to exclude the proof of debt' 

"On the other hand, numerous décisions laid down the rule that a pre- 
ferred creditor might surrender his préférence at any time before the actual 
entry of judgment agalnst him. Compare the following cases cited In the 
brief by attorneys for preferred creditors: In re Riorden, supra; In Te 
Montgomery, Fed. Cas. No. 9,727, 3 Ben. 567, 3 Nat. Bankr. K. 429; In re 
Klpp, Fed. Cas. No. 7,836, 4 Nat. Bankr. R. 593; In re Tonkln, supra; In 
re Davidson, Fed. Cas. No. 3,599, 3 Nat Bankr. R. 418; In re Scott 4 Nat 
Bankr. R. 414, Fed. Cas. No. 12,518. Compare, also. In i-e Rlchter's Estate, 
supra; In re Cramer, 13 Nat Bankr. E. 225, Fed. Cas. No. 3,345; In reLelaud, 
Fed. Cas. No. 8,230, 9 Nat. Bankr. R. 209. In the case of Burr v. Hopklns, 
Fed. Cas. No. 2,192, 12 Nat. Bankr. R. 211, a preferred creditor surrendered 
hls préférence after an opinion had been glven by the court and after find- 
Ings of fact had been made, but before the actual entry of judgment. It 
was held by the XJnlted States circuit court for the Eastern district of "Wis- 
consin that this was a surrender authorizing the one making it to prove his 
claim. The extent to whlch the courts bave admitted the right of a pre- 
ferred creditor to surrender may be seen by a considération of the décisions 
In Zahm v. Fry, Fed. Cas. No. 18,198, 9 Nat Bankr. R. 546, and Hood v. 
Karper, Fed. Cas. No. 6,664, 5 Nat Bankr. R. 358, In whlch cases it was held 
that, where there was no actual fraud on the part of the preferred creditor, 
he should in equlty hâve an opportunity of conslderlng whether he would 
surrender hls préférence and pay the costs and expenses of the suit, and 
that the court might properly suspend the entry of the decree to glve him 
an opportunity to do so. The surrender must be to the trustée, not to the 
bankrupt In re Currier, Fed. Cas. No. 3,492, 13 Nat. Bankr. R. 68. It Is 
not necessary to surrender a préférence exeept In order to enable one to 
prove hls claim agalnst the party who made the pref erential transfer. Thus, 
if a creditor has received a préférence from a flrm composed of two persons. 
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but bas an Indlvidual daim against one of them, lie may prore the latter 
wlthout surrendering his préférence. In re Comstock, Fed. Cas. No. 3,079, 
12 Nat Bankr. R. 110." 

See, also, Loveland, Bankr. 258. Under the présent act, I know of 
onîy three or four cases in which the subject has been considered. 
The first is In re Richard, 94 Fed. 633, 2 Am. Bankr. R. 512, where it 
was decided that the debt might be proved, ahhough the lien which 
the creditor had obtained by the issuing of exécution had been de- 
clared void. The" ground upon which the décision rests will appear 
from the following quotation: 

"Respondents hâve attempted to gain an advantage, and failed. Tlie 
respondents must pay the eosts In the state c.jurt, and refund what has 
been coUected under thèse proeeedlngs. They are stlll credltors of the 
bankrupt, after a fruitless fight. They hâve gained no advantage and ac- 
quired no lien, but are still credltors unsecured. Should they be punished 
by a I08S of thelr debts because they were vigilant? The law does not 
so provide. It favors vigilance, especially when untalnted wlth fraud. The 
cases clted under the act of 1867 do not apply. In most of them the creditor 
had gained a préférence which he would not surrender, or made himself 
party to an actual fraud, and such vrould be the law under section 57 of 
the act of 1898. Respoiidents hâve received no préférence and been parties 
to no actual fraud, but only to such fraud on the opération of the bankrupt 
act as vltlates thelr proeeedlngs. They are credltors, and, on a surrender 
of the amount coUected of the bankrupt estate, are entitled to prove their 
clalms as other unsecured credltors." 

A contrary décision is In re Owings (D. C.) 109 Fed. 624, the rea- 
son for the court's décision being thus stated : 

"That the bank obtained possession of the property of the insolvent in 
fraud of the bankrupt act, *lth knowledge of the Insolvency of the debtors, 
and the rlght of the trustée to avold the transfer and recover the property 
or its value, has passed In rem judlcatam by the Judgment In the state 
circuit court, and cannot be questloned in this proceeding. The only im- 
portant question, therefore, for détermination on this review, is whether 
or not a creditor who knowlngly reçoives a préférence from a bankrupt, 
which lie Is compelled to account for at the end of a lawsuit against him 
by a trustée in bankruptcy, can then présent and hâve allowed against the 
bankrupt's estate the debt for the payment of which he took and converted 
the property of the bankrupt, under circumstances constituting the act a 
fraudulent préférence. In re Schmechel Cloak & Suit Oo. (D. O.) 104 Fed. 
64, It was said by the court that: 'In such a case, I take it, the creditor 
thus praetlelng a fraud upon the bankrupt estate, with or wlthout surren- 
dering hls préférence, would not be heard to présent his claim under section 
35 of the bankrupt act of 1867. Bartholow v. Bean, 18 Wall. 635-642, 21 
L. Ed. 866.' 

"It was not necessary to the décision of that case to go to the extént of 
holding that such créditer, even by surrendering hls préférence. If timely 
done, could not présent his claim for allowance against the estate. But 
it Is the well-settled rule in bankruptcy that where the assignée or trustée 
Is compelled to resort to an action to Invalidate and set aside the transaction, 
and recovers Judgment thereln, 'no subséquent payment of that judgment 
by the preferred credltors, and no subséquent compllance by hIm with its 
terms, can be considered a surrender. By his judgment the trustée has re- 
covered the property. In légal efCeet, the transférée no longer has anything 
to surrender.' Coll. Bankr. (3d Ed.) 313, and citations. The ofCer of the 
bank to account for $900 was nothing more than an offer of compromise. 
Such a créditer cannot fis the value of the property which he has received 
as a préférence, and eall that an offer of surrender, when it is not aecepted 
by the trustée for the reason that it Is of less value than tlie property re- 
ceived, and compels the trustée to proceed wlth the litigatlon to establlsh 
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the fact that he has offered to surrender less property than he received. 
Froui the beginning to the end, such créditer Is a wrongdoer, and he can 
only corne into court for an allowance against the estate with clean hands, 
and his hands are net clean, within the meanlng and spirit of the bankrupt 
act, so long as he refuses, voluntarily, to unclasp them, and turn over to the 
estate ail he had wrongfully taken and withheld from it." 

The siibject is also discussed in Re Keller, 109 Fed. 126, 127, 6 
Am. Bankr. R. 344, 345, where it is said: 

"If a créditer, having received a préférence, surrenders the same to the 
trustée, he is allowed to prove his entire claim, just the same as though 
no preferential payment liad been made there n. If, however, a créditer, 
having received a préférence under circumstances enabling the trustée to 
recover the same, does net surrender the same, and thus compels the trustée 
to incur the cost and expense of a suit in erder to recover the préférence, 
then the créditer will net be permitted to prove his claim. As was said in 
Re Richter's Estate, 1 Dill. 544, Fed. Cas. Xo. 11,803: 

" 'A créditer who receives goods by way ef fraudulent préférence, and 
who refuses the demand therefor vphich the assignée is authorized to make, 
dénies his liability, allows suit to be commenced by the assignée, défends 
it, goes to trial, is defeated, and judgment passes against him, which he 
satisfles on exécution, caunot be said, within the meaning of the statute, 
to hâve surrendered to the assignée the property received by him under 
such préférence. He has surrendered nething. He accepted a fraudulent 
préférence, and defended it to the last. Paying a judgment which he 
steutly resisted, and from which he ceuld net escape, is net such a surrender 
as the statute contemplâtes. ïo hold that it was weuld be against the 
spirit of the statute, which is te discourage préférences. Such a holding 
would manifestly encourage them, fer, if the transaction sheuld be upheld, 
the créditer would profit; if everthrewn, he would lèse nething, and stand 
upon an equal footing with thèse over whom lie had attempted to secure 
an illégal advautage, and whom he has, by litigation, delayed in the collec- 
tion of thelr claims.' 

'•Notwithstanding the différence in the language of the acts of 18G7 and 
1898, the purpose ef the latter act is identical with that of the earlier enact- 
ment with référence to préférences; and the reasoning of Judge Dillon in 
the case just cited, whereln he held that the créditer ceuld net centest 
with the assignée, and then, being defeated, prove up his claim, upon the 
theory that he had surrendered the préférence received, is applicable to the 
présent act. It weuld certainly be wholly inéquitable to hold that a créditer 
who has received a préférence from an inselvent debtor can refuse to ac- 
ceunt therefor, and after causing the other crediters the delay, cost, and 
expense of litigation, after being defeated therein, can still prove up his 
daim, and take an equal share in the proceeds of the estate after depleting 
the same in the manner stated. Contestlng the claim of the trustée, and 
paying back the préférence in obédience to the process ef the court, is net 
a surrender, within the meaning ef clause g of section 57. Therefore there 
is this différence between a preferred créditer who surrenders the préférence 
and a preferred créditer from whom the préférence is recovered by the 
trustée. The former, having voluntarily surrendered the préférence received, 
is entitled to prove up his entire claim, and share with the other creditors. 
The latter, having refused to surrender, cannot prove the claim or share 
In the estate." 

Between thèse conflicting views, it seems to me that the latter 
is to be preferred. In my opinion, the bankruptcy act contem- 
plâtes a voluntary surrender by the preferred creditor; and al- 
though it may be, if the décisions under the act of 1867 are to be 
lollowed, that he may surrender the préférence at any time before 
final judgment in the suit that attacks the préférence, I think no 
authority can be found which holds that after a litigation has been 
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carried to the point of final judgment, and after the payment, ac- 
tual or virtual, of such a judgment by the créditer, he may still 
prove his debt as if the contest had never taken place. Under the 
amendment of 1874 to the bankrupt act of 1867, it was held that a 
créditer who had innocently received a préférence was entitled to 
prove for his whole claim after the préférence was set aside. In 
re Cadwell (D. C.) 17 Fed. 693. But there is no such provision in 
the présent act, and the décisions under the amendment of 1874 do 
not apply. It is to the amendment of 1874, and to the cases decided 
under its provisions, that Loveland refers on page 260, where he 
makes the statement : "The later and better authority, however, 
holds that the créditer may prove his debt even after a recovery has 
been had against him for a préférence, in the absence of actual 
fraud." This statement may mîslead, unless the cases cited in sup- 
port of it are- examined. I see nothing elsewhere in the act of 
1898 to mitigate the penalty denounced in section 57, cl. g, against 
the failure to surrender a préférence. The penalty is in express 
ternis that the claims of creditors who hâve received préférences, 
and hâve not surrendered them, "shall not be allowed," and I think 
it to be my duty to obey thèse plain and unambiguous words. 

The allowance of the association's claim is therefore set aside, 
and the référée is directed to make distribution of the fund in ac- 
cordance with this opinion. 



UNITED STATES v. McKNIGHT. 
(District Court, W. D. Kentueky. January 16, 1902.) 

1. Criminal Law— Arraignmbnt and Plba— New Trial. 

There havlng been a prlor arralgnment and plea, one Is not necessary 
ou a new trial. 

2. Same— Motion in Arrkst of Judgment. 

Motion In an-est of judgment must be based on sometliing appearing 
on the face of the record. 
8. Same— New Trial— Religiotjs Scruples of Jdror. 

New trial wlU not be granted because, over request of juror to be 
excused for Saturday because of religions scruples as to such day, the 
district attorney concluded his argument, and the court gave Its charge 
on that day, and at the request of such juror the case was not consld- 
ered by the jury tlU after sundown of that day. 

R. D. HiU, U. S. Dist. Atty. 

W. C. P. Breckinridge, W. O. Bradley, and Richards & Ronald, 
for défendant. 

EVANS, District Judge. This is a presecution under section 
5209, Rev. St., against the président of a national bank for em- 
bezzlement. For the third time it has been passed upon by a jury, 
and for the third time a verdict of guilty has been returned, with- 
out much, if any, hésitation. At the trial, which was concluded on 
the iith inst., the most careful attention was given by the court to 
every phase of the case. The accused, by his counsel, has new 
moved the court to arrest its judgment upon the verdict of the 
jury, and he has aise moved for a new trial of the case. He bases 
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thèse motions upon numerous grounds, which are practically similar, 
and may be conveniently considered and disposed of together, al- 
though some of the grounds nrged in arrest of the judgment are 
obviously more applicable to the motion for a new trial. Several 
affidavits were filed in support of the defendant's motions, and the 
district attorney, in behalf of the United States and by way of re- 
butting testimony, has filed copies of certain orders which appear 
from the records to hâve been heretofore made in the case. The 
court has very carefuUy considered ail the questions thus raised, 
and, without going into détails, will state its conclusions upon them. 
The motion in arrest of judgment must ordinarily, if not uniformly, 
be based upon some matter of law arising upon the record, and 
which of itself shows that a judgment could not be supported. The 
court is of opinion that the two counts in the indictment upon 
which the accused was tried and convicted were abundantly suffi- 
cient in law to support the verdict of guilty. If this is not apparent 
on the face of those counts, as I think it is, then the questions must 
be regarded as settled by the action of the circuit court of appeals 
upon them. And it might be conceded to be quite true that if 
the record on its face did not show that an arraignment of the 
accused had taken place, and especially if it did not affirmatively 
show that he had pleaded to the indictment, then no issue had ever 
been formed for a jury to try, and the court should regard ail that 
has been done at the latest trial as a mère nuUity. Crain v. U. S., 
162 U. S. 637, 16 Sup. Ct. 952, 40 L. Ed. 1097. I hâve thus con- 
ceded conditionally the necessity for a formai arraignment in ail 
criminal cases, misdemeanors as well as félonies; but I am more 
than doubtful, under the authorities, whether an arraignment, in 
form, is ever necessary in misdemeanor cases. The almost, if not 
quite, uniform practice of the courts in Kentucky, at least, is not to 
require a formai arraignment in misdemeanor cases, and certainly the 
uniform practice in this court has always been not to require it in 
such cases. The charges against the accused in this indictment are 
niade misdemeanors by the express provisions of section 5209 of 
the Revised Statutes of the United States. The arraignment of 
the person accused of a public ofifense is nothing more or less than 
calling him to the bar of the court, and demanding of him, after 
explanation of the indictment, whether he pleads guilty or not guilty. 
Bouv. Law Dict. This, in the nature of things, précèdes the enter- 
ing of any plea by the accused person. The purpose of the ar- 
raignment is to obtain from the accused his answer — in other words, 
his plea — ^to the indictment. Such being the object of the arraign- 
ment, if the accused voluntarily makes his plea or answer without 
the formality of a demand upon him to know what it is, and if the 
court accepts this plea as sufficient to form the issue between the 
government and the accustd, and puts that plea of record, it is mani- 
festly sufficient to subserve the purpose of justice. The whole ob- 
ject of the arraignment has been accomplished. i Bish. Cr. Proc. 
§§ 728, 733. Indeed, in view of what has just been said, it is per- 
fectly correct to say as to misdemeanor cases, at least, that the 
entering of a plea of not guilty necessarily présupposes an arraign- 
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ment in faét or a waivér of it. Thè learned counsel in support of 
their motions hâve filed affidavits of their own as well as one from 
tlie accused, stating that no arraignment of the accused took place 
at the récent trial, and that no plea was then made or entered by 
him. Ail of thèse affiants were industriously careful to say that 
nothing of either kind took place then, but they were ail equally 
careful not to say that nothing of the kind had taken place there- 
tofore. The record shows that on the I5th day of October, 1900, 
the accused was arraigned in due form, and thereupon pleaded not 
guilty. A record of thèse transactions was made in the usual form, 
as appears from the entry then made, a copy of which was con- 
sidered on the hearing of the motions. 

Such being the facts, the court, upon the authorities and upon 
the plain and manifest reason of the case, is clearly of opinion that 
the arraignment then made was abundantly sufficient, even if such a 
proceeding were necessary in case of a misdemeanor at ail, and the 
court is equally clear in its opinion that the plea then thus entered 
properly and sufficiently formed the iSSue in the case for a jury to 
try thereafter, whenever one was necessary. The plea thus entered 
formed an issue which could not be altered until the accused him- 
self manifested a désire to change it to some other plea. No such 
désire was manifested in this case, but, on the contrary, with the 
record standing thus, the défendant, in the discharge of his recog- 
nizance, appeared both by counsel and in person, when the case was 
called on the 8th inst. The court is of opinion, upon the authori- 
ties, that it was wholly tinnecessary at this term to repeat the ar- 
raignment of the accused or the entry of the plea of not guilty. 
Both the arraignment and the plea were fixed in the record as parts 
thereof, and formed an issue to be tried whenever the court, in the 
progress of its business, properly reached the case on its docket. 
Neither a mistrial nor a new trial made it at ail important to do 
over the work of forming the issue by re-entering the plea of not 
guilty any more than it would be necessary in a civil action to re- 
new at each succeeding term the answer of the défendant, which 
might, in such a case, make up an issUe to be tried by a jury. In 
I Bish. Cr. Proc. § 730, it is said: "After not guilty is pleaded, 
should a trial on this issue be abortive, or for any reason a new 
trial be ordered, no répétition of the arraignment or plea will be 
necessa:ry." The authoT, in support of this obvious proposition, 
cites the cases;of Byrd v. State, i How. (Miss.) 247, and Hayes v. 
State, 58 Ga. 35. And it is stated on page 771, 2 Enc. PI. & Prac, 
that "if, on the first tria! of a cause, a plea bas been entered, it is 
unnecessary that such plea be again entered on the second trial." 
Authorities to support the proposition are cited. See, also, Gardes 
V. U. S., 30 C. C. A. 596, 87 Fed. 172. 

In addition, it may be stated as matte'r of fact that at the trial 
both counts of the indictment were read at length to the jury by 
the district attorney in the présence of the accused in his opening 
statement of thè case ; that the défendant testified in person ; that 
his counsel argued the cause to the jury for 2 hours and 45 minutes ; 
and that this case, having been on the docket for nearly five years, 
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lias twice been taken to the circuit court of appeals after trials in 
this court, if, indeed, thèse matters, or any of them, can be at ail 
important in this connection. They do suggest, however, the idea 
that after two previous trials and convictions before juries, and after 
the suing out of two writs of error to the circuit court of appeals, it 
is rather late for the accused to contend that there has been no ar- 
raignment and no plea of not guilty. 

It is claimed, though it is not known with how much seriousness, 
that there ought to be an arrest of the judgment of the court, and 
also a new trial of the case, because of certain religions scruples 
entertained by one of the jurors, though it is not very clearly shown 
how the opération of those scruples prejudiced the accused. It may 
be observed that no objection to the juror was made by the ac- 
cused, and that no exception was taken during the trial to any- 
thing that occurred respecting him, though it is true that some 
of the matters were unknown to the accused and his counsel at the 
time. However, in considering a motion for a new trial, the court 
would not regard the failure to take exceptions as a sufïicient rea- 
son for overruling that motion, if the court should see the slightest 
reason to suppose that any injustice had been donc to the accused 
by the matters mentioned, especially as some things were not fuUy 
developed in regard to this juror until after the trial closed. 

Upon this subject the court finds the material facts to be as fol- 
lows : The jury was impaneled and sworn to try the case on 
Wednesday, the 8th inst. ; and the court, deeming it discreet not to 
permit a séparation of the jury, then committed them to the cus- 
tody of the marshal pending the trial and the détermination of the 
case, and they continued in his custody in the ordinary way until 
after the verdict was returned. The évidence in the case was con- 
cluded early Friday morning, and during the remainder of that day 
the arguments were ail made in behalf of the accused, and the dis- 
trict attorney, in closing for the United States, spoke about an hour, 
but did not conclude on that day. Before the court convened on 
Saturday morning one of the jurors, Landrum by name, communi- 
cated to the judge his désire to be excused for the day on account 
of his religious belief that Saturday should be kept as a day of 
rest. As the jury was already in the custody of the marshal, and 
under the order of the court could not be separated, and as the case 
was nearly concluded, and as the jury could not be discharged 
(inasmuch as the jeopardy of the défendant was complète), the juror 
was advised that, under thèse circumstances, his request to be ex- 
cused for the day could not be granted, and the judge of the court 
expressed the hope that his scruples, under thèse unavoidable cir- 
cumstances, could be salved by the considération that he was en- 
gaged in a work of necessity. Though under some protest, he took 
his seat with the other members of the jury in the box on Sat- 
urday morning, the iith inst., and remained there until after the 
district attorney had concluded his argument, and until after the 
court had delivered its charge, and until the case was finally sub- 
mitted to the jury, when he, with the other jurors, retired to con- 
sider of their verdict. If he did not listen to either the closing 
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parts Of the argument of the district attorney or to the charge of 
the court, it was not because he was not présent nor because he 
did not hâve the opportunity to do so. After the occurrence of 
the facts akeady stated, and after the submission of the case to the 
jury about noon on Saturday, and after the jury had retired to con- 
sider of their verdict, the juror Landrum caused the fact to be 
communicated to the judge through the marshal that he could not 
conscientiously consider the case, under his views of rehgious duty, 
until after the going down of the sun that afternoon. The judge 
then sent Word by the marshal that, such being the case, he would 
advise the jury to respect the scruples of Mr. Landrum, and to 
wait patiently until the time arrived when that juror could join 
with the others in considering the case. After this was done, the 
marshal informed the judge that this juror and ail the others were 
entirely satisfied with that suggestion, and would act upon it, and 
that that course was particularly agreeable to the juror Landrum. 
After sundown the case was considered by the jury, and about 8 
o'clock their verdict was returned into court. Upon its announce- 
mént, the défendant, being présent in person and by attorney, moved 
that the jury be polled, and, upon that being done, the juror Lan- 
drum, in clear and unmistakable voice, when his name was called, 
stated that the verdict upon each count was his. 

Upon this state of fact, the court cannot deem it proper to set 
aside the verdict in the case and grant a new trial. The juror 
Landrum had been duly sworn. If he did not hear or understand 
the charge of the court, it was open to him easily to ask for further 
instruction from the court, and it would hâve been readily given. 
As he did not ask for it, it is to be presumed that no aid of that 
character was desired by him. It seems to the court that it would 
be setting a most damagiiig, not to say tempting, précèdent, to set 
aside a verdict because one juror among the twelve might say that 
on aCcount of some scruple about a collatéral matter, and of the 
honesty of which no one could hâve cognizance but himself, and 
about which no one else could be able upon any known test to as- 
certain whether it was an honest scruple or not, he had not diligently 
considered the case. The unwisdom of such a précèdent might be 
emphasized where a juror had willfully failed to respect his obliga- 
tion under his oath to listen to what had occurred at the trial of the 
case. In no case could it be certain that a juror listened attentively 
to ail that was said, and it would be diliicult, upon any intelligent 
basis, to draw the line upon which to détermine when a new trial 
should be granted or when refused, upon the ground that a juror 
had not listened or had not heard some part of the testimony or 
argument or the charge of the court. The précèdent such as is 
sought to be estabHshed hère, if approved, might, as I hâve inti- 
mated, become quite alluring to persons convicted of crime, and the 
verdicts of juries might then be set aside with an ease and facility 
which would greatly please the accused, but which would much im- 
pair the value of criminal proceedings^ Saturday is not a dies non 
by any law of the United States nor by any law of Kentucky. It is 
not made a holiday by any law. Sunday, however, is by common law 
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dies non, and is a universal holiday in Christian countries. Scruples 
about working on Sunday are almost universal, and yet it is well-set- 
tled law that when a jury is trying a criminal case, and is put in the 
custody of an oiificer of the court, it must remain together on Sunday, 
and if they consider the case on Sunday, while thus in custody, it has 
never been supposed that that would be an objection to the verdict. 
Much less can this be the resuit where Saturday is the day involved. 
Indeed, the law is also well settled that the jury may return its ver- 
dict on Sunday, and if so returned it is perfectly lawful for the court 
so far to open on Sunday as to receive it. Bail v. U. S., 140 U. 
S. 131, II Sup. Ct. 761, 35 L. Ed. 377; Stone v. U. S., 167 U. S. 
I95> 17 Sup. Ct. 778, 42 L. Ed. 127. In relation to other days than 
Sunday, religious scruples, while always to be respected to the 
largest extent, must yield to the necessity for the opération of cer- 
tain other exigent considérations of public good. So, in this case, 
while the court, as far as it could, respected the scruples of this 
juror, it did not deem it wise to subordinate everything else to those 
scruples under the almost unavoidable necessities of this case. We 
might imagine an extrême, but illustrative, case where it would be 
barely possible to hâve a jury the religious views or scruples of 
whose members might distributively relate to every day in the week, 
and in that way either block a verdict altogether, or else afiford 
multiplied grounds for the setting aside of any that was returned. 
Viewed from the judicial standpoint, we think the common-sense 
rule will adjust itself to the idea of having the courts recognize one 
dies non in the week on account of religion, rather than allow such 
a day to be chosen by each individual citizen, and especially when 
this can be done without interfering, except on rare occasions, with 
the religious observances of any one. The one rule would be ra- 
tional and applicable to nearly ail of the people, while the other 
might speedily exhaust the calendar, so far as judicial purposes are 
concerned. 

The motion in arrest of judgment, as before stated, must be based 
apon something appearing upon the face of the record. A judg- 
ment upon such a motion is usually in about this form: "For er- 
ror appearing on the face of the record, it is considered and ad- 
judged by the court that the judgment on the verdict of the jury 
be, and it is hereby, arrested." See, among other authorities, 2 
Enc. PI. & Prac. 794; i Bish. Cr. Prac. § 1282; Rap. Cr. Proc. 
379. Tested by this rule, those parts of the motion in arrest of 
judgment in this case, which relate to the conduct of the juror 
Landrum, are inapplicable to that motion. They do relate, how- 
ever, to the motion for a new trial, and are repeated as grounds for 
that motion, and from that standpoint hâve been very carefuUy 
considered, especially as the motion for a new trial appears to be 
one the granting of which rests entirely within the discrétion of 
the trial court, and thus throws upon it the greater weight of re- 
sponsibility. I hâve been unable, however, to see any ground for 
a belief that the accused did not hâve a fair and perfectly impartial 
trial, although there were some hours' delay before the juror Lan- 
drum would begin the considération of the case. The court, there- 
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fore, sees no reason of sufïicient importance either for arresting 
the judgment upon the verdict in this case or for granting to the 
défendant a new trial of the issues formed by his plea entered long 
ago. Both motions are accordingly overruled, and the court will 
now pronounce upon the accused the sentence required by the law 
and by the verdict of the jury. 



KING V. UNITED STATES. 

(Circuit Court of Appéals, Fifth Circuit. January 7, 1902.) 

No. 1,092. 

1. Bribery— Officer dp Unitbd States— Sufficiency of Indictmbnt. 

An Indlctiuent under Kev. St. § 5501, whieli makes It an offense for 
any offlcer of the TJnited States, or person acting In any ofBclal capacity, 
to recelve any money, etc., wlth Intent to hâve hls action influenced 
thereby, although It does not speciflcally state the officiai capacity of 
the défendant at the tlme of recelving the alleged brlbe, Is sufficient, 
after verdict, where it charges that he reeeived such brlbe "wlth intent 
to Influence hls * • * officiai action" In the payment of money and 
the acceptance or rejectlon of materlals for the construction of certain 
buildings on a military réservation, whlch matters were pending before 
hlm or mlght be brought before hlm "in his officiai capacity by virtue 
of the authority vested In hlm • * * by the war department." 

& WiTNESSES— Ckgss-Examination IN Chiminal Case— Commonications with 
Public Opficbhs. 

The rule that communications between the government and Its agents 
in relation to a crlmlnal case are privileged, on the ground of publie 
pollcy, does not deprlve a défendant, on trial for a crime against the 
United States, of the right, on cross-examlnation of a wltness for the 
government, to requlre hlm to state agreements or conversations had 
wlth government détectives or other agents, wlth the purpose and effect 
of Induclng or Infiuenclng hls testlmcny, whlch are matters proper to 
go to the jury, as showlng the situation and Interest of the witness, and 
as affecting hls credlbllity and the weight to be given to hls testimony. 

8. Same. 

On the trial of an officer of the United States upon the charge of re- 
celving a brlbe from a contracter for public work, the principal witness 
for the government was the contracter, who testifled fully to the pay- 
ment of money to défendant, and the purpose of such payment. He 
also testifled on cross-examlnatlon that he dld not voluntarily report the 
matter to the government, but was sent for. tield, that It was preju- 
dlclal error to refuse to permit défendant to ask the wltness what pro- 
ceedlngs took place when he was sent for, or whether any promise or 
agreement had been made to grant hlm immunlty from prosecution in 
considération of his testimony. 

4. Criminal Law — Rbview on Appeal— Harmlbss Brror. 

Erroneous rullngs excludlng questions asked the principal witness for 
the government in a crlmlnal prosecution, Intended to show his interest 
or blas and to affect hls credlbllity, cannot be said to hâve been wlth- 
but préjudice because the défendant afterwards took the staud and 
gave testimony whlch mlght hâve authorlzed or supported a conviction, 
where he contradlcted the wltness as to materlal matters, slnce, aside 
from the fact that but for such erroneous rullngs the défendant mlght 
not hâve testifled, the question of gullt or Innocence, under the évidence, 
is one for the jury, and not for the court 

6. Samk— Evidence — Other Offenses. 

Where the défendant in a criminal prosecution has introduced évi- 
dence of his good character, it is not error to permit the government to 
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show on hls cross-examination as a witness that Le had engagea In an- 
other transaction slmllar to the one chargea, and to introduce évidence 
In rebuttal to show that such transaction was also criminal. 

In Error to the District Court of the United States for the South- 
ern District of Alabama. 

Cyril W. Klng, captaln and assistant quartermaster U. S. V., the plalntiff 
In error, was trled in the court below on an indictment charging him with 
accepting a bribe from one J. H. Hobson, a government contracter, in viola- 
tion of section 5501 of the Revised Statutes. The verdict of the jury was as 
follows: 

"And now cornes the jury, and upon thelr oaths do say: We, the jury, 
find the défendant guilty as charged In the second count of the indictment 
Thls 30th day of May, A. D. 1901. E. O. Fowlkes, Foreman." 

The second count of the Indictment reads as follows: 

"And the grand jurors aforesaid, upon their oaths aforesaid, do further 
find and présent that on, to wit, the 6th day of May in the year of our 
Lord 1901, wlthln said district, and within the jurisdlction of this court, and 
before the flnding of this indictment, Oyrll W. Klng, whose name, other than 
as hereln stated, Is unknown to the grand jury, late of the district afore- 
said, dld receive from one J. H. Hobson, who was then aud there under con- 
tract with the quartermaster's department of the United States to fiirnish 
material and construct certain buildings on the Fort Morgan military réser- 
vation. In the Southern district of Alabama, two thousand dollars (?2,000) 
in money, in three Installments, to wit, five hundred dollars ($500) about the 
Ist day of November, A. D. 1900, flve hundred dollars ($500) about the 
15th day of November, A. D. 1900, and one tliousand dollars ($1,000) about 
the 7th day of January, A. D. 1901, with Intent then and there to Influence 
the officiai action of him, the said Cyrli W. Kiiig, in hls officiai capacity, in 
accepting and rejecting material used and to be used In the construction of 
certain buUdings on the Fort Morgan military réservation as aforesaid; and 
he, the said Oyrll W. Klng, dld also receive from the said J. H. Hobson the 
said two thousand dollars ($2,000) In money with Intent to Influence hls, the 
said OyrU W. King's, officiai action in the payment of money to said con- 
tracter, J. H. Hobson, as aforesaid, at the times and in the manner pre- 
scribed in the said contract, which the said ,T. H. Hobson had with the 
quartermaster's department of the United States for the construetinn of 
said certain buildings on the Fort Morgan military réservation as aforesaid, 
which said matters and things, to wit, the acceptance and rejection of mate- 
rial used and to be used in the construction of said certain public buildings 
on said Fort Morgan military réservation by said J. H. Hobson, and the 
payment therefor, were then and there pending before the said Cyril W. 
Klng, or might be brought before him in hls officiai capacity, by virtue of 
the authority vested in him, the said Cyril W. Klng, by the war depart- 
ment of the United States, — contrary to the form of the statute in such case 
made and provided, and against the peace and dignity of the United States. 

"M. D. Wickersham, U. S. Attorney." 

After conviction as aforesaid, the said Klng moved the court in arrest of 
judgment, and to set aside the verdict of the jury and quash the second 
count of the Indictment, on the ground that the said second count fails to 
set forth that the said Klng was an officer of the United States, or was a 
person acting for or in behalf of the United States in any officiai capacity, 
or in behalf of the United States by virtue of the authority of any depart- 
ment or office of the government thereof, and because the said second count 
does not state facts constltuting a crime, misdemeanor, or offense under the 
constltulion, statutes, and laws of the United States. This motion was 
denied, and the ruling is assigned as error. Afterwards, and before sen- 
tence, the said Klng further moved in arrest of judgment, and for a dis- 
charge from any obligation to answer in the said cause, on the ground that 
the verdict of the jury in the said cause was incomplète and insufflcient, în 
that it fails to find or assess the amount of the bribe recelved or accepte^ 
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by the défendant Tbe refusai of the court to grant this motion is aiso 
asslgned as errer. 

On the trial before tlje jury, J. H. Hobson, the contractor named in the 
indictmént as giving a bribe to King, was introduced as a wltness, and tes- 
tifled substantlally as follows: He had a contract with the war depart- 
ment of the government, represented by the défendant, for the construc- 
tion of certain publie buildings at B't. Morgan. There were plans and spéci- 
fications connected wlth the contract. He was executing the contract un- 
der the direction and supervision of the défendant from June, 1900, to the 
early part of January, 1901. The actual construction undér the contract 
dld not begin until in July. The défendant Inspected ' and passed on the 
materlal and made the payments under the contract from time to time. 
That prier to November 1, 1900, a great deal ef materlal was condemned 
and rejected. The materlal was, as a rule, Inspected and condemned after 
It had been put in the buildings, and it had to be taken ont. A very little 
was inspected before being put in the buildings, although it was there on 
the ground, subject to and avallable for inspection. A large portion of the 
materlal whlch had been condemned and rejected and talien out of the 
building was after October put back in the buildings. Some lumber had 
been eut in such lengths that it could not be used agaln. AU that could be 
used was used. This was after November Ist. After that time very little 
materlal was condemned, and no more than should hâve been condemned as 
being unfit. This was especlally the case wlth some cément whlch was 
unflt for the work, and had been brought to it by mistake. Wltness f urther 
testlfled that up te October 31st there was $7,000 or $8,000 worth of work 
done, and that on that day, for the flrst time, he requested a payment to be 
made to hlm; that he and défendant had several heurs' talk about the 
materlal, and the condemnation and rejection of it, and on the subject of 
payments. No payment was then made; the défendant assigning varions 
reasons why he did not care to make a payment at that time,— among others, 
that he was not satlsfied hls accounts weuld be audlted, Inasmuch as the 
work did not actually begin until after June 30th, — and that he should walt 
until the work was completed, etc. This conversation was at defendant's 
headquStters at Pt Morgan. Wltness and défendant came out of the build- 
ing together, and défendant suggested that wltness come to defendant's 
résidence after supper that evening, and perhaps they could reach some 
agreement in référence to thèse matters. Witness called at defendant's 
résidence as suggested, and met défendant about 10:30 or 11 o'clock at 
night. Défendant said he had te go out te the end of the dock to see hls 
engineer, Foster, on a inatter of business, and asked wltness to go with 
hlm. They went out and saw Foster, and, returnlng, stopped about half- 
way back and sat down. They were talking as they went along, and sat 
down and taiked. Défendant asked witness if he was paying anybody in 
Washington for favors or for protection. Witness answered he was net, 
and said that, as a matter of policy, if he was gomg te pay anybody any 
meney, It weuld be the censtructlng quartermaster on the post, whereupon 
défendant said that he had expected to make 10 per cent, en the amount 
of thé contract, or about $5,000, out of the opération. Wltness repUed that 
the amount named was too large; that he could not afford to pay any such 
amount. Défendant, In the conversation, said he thought, if the matter was 
properl'y ârranged, witness could make $6,000 or $8,000 out of the job, and 
that he knew he had cost wltness a good deal of money there, and he 
would net expect any such sum as $5,000 under any arrangement he could 
make with hlm. After talking the matter over, it was flnally agreed be- 
tween tHem that wltness should pay défendant $3,000. Défendant then said 
he wanted the money paid hlm In sums of $600 every time he made wit- 
ness a payment, and that he wished the money brought to his house to hlm 
at night; and It was then and there agreed that défendant was to get $500 
out of each payment made by hlm to witness until the total amount of 
$3,000 was paid hlm. Défendant then said he would make witness a pay- 
ment under hls contract on the next day, whlch payment was accordingly 
made at qulte an early heur in the morning, and was by check drawn by 
défendant on the subtreasury at New York. On the same day wltness came 
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to Mobile and deposited the check to his account with the Leinkauf Bank- 
ing Company. Tlie check ■^âs for about $4,400. Wltness drew $500 of ttie 
amount, returned to Ft. Morgan, went to defendant's house at night, and 
handed tbe money to him. ïhere was no one présent except défendant 
and witBess. The next payment was made about the mlddle of November, 
by check, which was deposited with the same bank, and a few days there- 
after $500 ont of thls payment was given to défendant in the same manner 
and place as the former payment The next two payments to wltness were 
made in December. By agreement, no money ont of thèse payments was 
pald défendant until in January, 1901, when $1,000 was handed him. Thls 
payment was made in Mobile, and it was the last made. This prosecution 
was then started, and défendant was arrested under it. Wltness further 
testified that after the agreement for the payment of the $3,000 the défend- 
ants action in the acceptance of material was largely more libéral, and a 
large quantity of material whlch had been rejected was afterwards accepted 
and used in the buildings. The United States attomey asked the wltness 
"whether the défendant at any time after the Ist of November gave him any 
reason or explanation for his method of rejecting material prior to the Ist 
of November?" Défendant objected to the question as leading. The ob- 
jection was overruled, and the défendant excepted. Wltness answeredthat 
he had a conversation with défendant on the subject of his condemnations 
and réfections of material, and that défendant sald, in substance, that he 
made them in order to brlng wltness to the point where he would make an 
agreement with him. Wltness stated he could not give or recoUect the 
exact lànguage, but that he gave the substance of It Wltness further tes- 
tified that the défendant did not agrée to perform, and did not in fact per- 
form, any service whatever for him in and about his business and work 
under his contract with the war department in considération of the pay- 
ments agreed to be pald to défendant On cross-examlnatlon the following 
proeeedings were had: Wltness was asked by the défendant the following 
question: "What agreement extsted between you and the war department 
or the department of justice for the United States in regard to exempting 
you from prosecution so far as thls case is concerned?" Objection by the 
United States. The objection was sustalned, and the défendant excepted. 
Défendant asked this question: "Was there any agreement on the part of 
the United States to exempt you from prosecution for your part in this afifair 
in considération of your convictlng Captain King, or appearlng hère as a 
wltness?" Objection by the United States. The objection was sustalned, 
and défendant excepted. Défendant also asked the following question: 
"Has any promise or security or Immunity from prosecution on your part 
been made to you by any représentative of the United States in considéra- 
tion of your appearing hère as wltness agalnst Oaptain King?" Objection 
by the United States. The objection was sustalned, and défendant excepted. 
Wltness, having answered to a question on cross-examination, that he did 
not go voluntarily to the government and report the transaction with the 
défendant as testified to by him, but that he was sent for, was asked, 
"What proeeedings took place?" to which the United States objected. The 
objection was sustalned, and défendant excepted. The wltness having tes- 
tified that the last payment by him to the défendant was in bills of varions 
dénominations, each of which had been marked before being paid to défend- 
ant, the défendant asked him the following questions: "This last payment 
thaï; you speak of with Captain King, it was arranged beforehand between 
you and certain offlcers of the government that you could get thls mone.y 
for It and mark it, and that you should go and pay Captain King at a cer- 
tain time and place, and report the time and place to the government, — in 
other words, there was an arrangement made to that efCect, was it not?" 
To thls question the United States objected. Objection was sustained, and 
the défendant excepted. The wltness having then stated that B. P. Mc- 
Adams, who is in the secret service of the United States, was présent and 
marked the money, that it was wltness' money, and that he took it to dé- 
fendant was asked If he pald the money to défendant at the Instance of 
McAdams. He said he paid it at nobody's Instance. He was then asked 
thls question, "As between you and McAdams, what was your understand- 
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ing and agreement there at tliat time wlth référence to the payment of 
moneyî" To tUs question, the United States objected. Objection was sus- 
tained, and défendant ezcepted. Tbe rulings of tlie court in tbis respect are 
assigued as error. 

After the prcsecutlon rested, plalntiff In error, King, in bis own behalf, 
oflered évidence tending to show his good character, and tbereafter testi- 
fied as follows: He denied tbat he had made any agreement wltb tbe con- 
tractor, Hobson, as testifled by him, by which his action and détermination 
in and about his officiai dutles was to be affected by any flnancial transac- 
tions or other inducement offered or pald by Hobson to the défendant; and 
his testlmony further tended to show that when Hobson came to him on the 
31st of October, and the conversation occurred on the wharf, the only agree- 
ment which he made was tbat witness arrangea with Mr. Hobson to loolc 
after his work, and push forward the services under the contract, and Hob- 
son offered to pay witness what would be a fair rate to look after his 
(Hobson's) Interest, but that under no circumstances would he, in looking 
after Hobson's interest, départ from the requirements of the spécifications. 
or the performance of his duties as an offlcer, and that flnally it was agreed 
for such services that he should reçoive the sum of $3,000, tlie same to be 
paid in installments of flve hundred dollars at a time, and that Hobson said 
he would pay to witness the sald sum out of the estimate. The witness fur- 
ther testifled that he had entered upon the performance of this service, and 
specifled the particulars for the distinct and separate service on Hobson's 
account; and he further testifled that there was less rigidity in the inspec- 
tion of some of the material, and such easing up was because of the instruc- 
tion from MaJ. Garson, of the quartermaster's department, both verbally 
given and in wrltlng. On cross'-examination the said King further testiiied: 
That he was captain and assistant quartermaster during the last year, and 
down to in Jahujiry, 1901, and was in charge of the construction of buildings 
at Pt Morgan. That he had a conférence with Hobson about his work in 
the latter part of October. That he told Hobson he was négligent or slow 
In the performance of bis contract, and that he consldered It was his 
duty to déclare the contract void, and that he did not belleve he could pay 
for the work that would be doue under the contract, because of his fear 
that his aecounts would not be audited by the treasury department, on ac- 
count of his delay In his performance of the contract That in the after- 
noon of October 31 st Hobson was at defendant's office at Ft. Morgan. They 
talked over matters generally. There was no estimate made at that time 
of the amount of work donc, and no payment was made or demanded. They 
separated, and défendant went to supper, agreeing to meet Hobson after 
supper. They met some time after 9 o'clock and wallced down on the dock; 
returning, they stopped on the way, — ail of the time discussing the merits 
and demerlts of the work, at least two hours being consumed in discussing 
the matter. Défendant toid Hobson he regretted he had to tear out a good 
deal of the work and require other material; that he was aware he (Hob- 
son) had lost a good deal of money there, but that it was unavoidable; that 
In the discussion Hobson oflfered to pay him what would be a fair rate to 
look after his Interest there. That Hobson said he belleved he (défendant) 
could help him, and that he (défendant) replled, "There Is no question but 
what I could." Hobson asked how much he (défendant) thought he could 
save him. Wlthout going into détails, défendant said in the neighborhood 
of $6,000, possibly more. That the outcome of the conversation was that 
Hobson expressed a willingness to divlde what would be saved by défend- 
ant. Défendant told Hobson he did not wish to be exacting, and if the 
minimum, to wit, $3,000 was satisfactory to Hobson, It was to him (défend- 
ant), and that the amount of $3,000 was agreed on between them. The man- 
ner of payments was then dlscussed, and défendant suggested that the 
$3,000 be pald in six payments, of $500 each, and It was agreed that the 
payments would be made out of every estimate and payment made by de- 
fendant to Hobson. That Hobson asked how often such payments could 
be made, and défendant told him he thought bimontbly payments could be 
made, and he would see to it that his material was properly selected before 
It went into the work, and would reduce the amount of condemnations made 
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after the material tad goïie into the work. Défendant further testified that 
there was a différence in his officiai inspection of material after November 
Ist from that before that time, as before stated by him. He also tèstlfled 
that, on the next day after the interview and agreement referred to, he 
made a payment to Hobson of about $4,400, and that, on the night of the 
next day after this payment, Hobson came to his quarters between 8 and 9 
o'clocls; and handed him $500; that other payments in November and De- 
cember of $500 each were made to him at his house after dark; also that 
Hobson paid him $1,000 in January; that a total of $2,000 was paid him; 
and that he gave no receipts for any of the payments, and dld not always 
count the money. Défendant further testified that he paid Hobson 80 per 
cent, on the estimâtes of the worjj done, and that he had not overpaid him 
or paid him more than that per cent, at the time he retired from the service 
and turned over the worlc to his successor. The défendant further testified 
on cross-examination: That one Samuel B. Stewart had a contract for put- 
ting in plumbing in the buildings at Ft Morgan during a part of the time 
Hobson's contract was belng executed. It was made wlth Stewart by de- 
fendant under instructions from the quartermaster gênerai. Said plumbing 
contract was separate and distinct from the Hobson contract. That it was 
his (defendant's) duty to look after the interests of the government in the 
exécution of the contract, and to inspect and see that the work was rightly 
done. The amount of the contract was $2,248. And thereupon the foUow- 
ing proceedings were had: The défendant was asked by the United States 
attorney if he demanded any money from said Stewart. Défendant objected 
to the question on the ground that the answer thereto might incrlmlnate 
the défendant in a separate and distinct offense. The court suggested that 
défendant may be cautioned that he neèd not answer the question if the an- 
swer would tend to incriminate him, whereupon the defendant's attorney 
stated he did not wish to caution the witness, and would not insist on that 
ground of the objection, but objected to the question as irrelevant and im- 
material, and not a proper cross-examination. On Inquiry by the court as 
to the object of the question, the United States attorney stated that he 
expected to show that défendant had said to Stewart that he could make 
it hard for him in executing his contract, that subsequently Stewart had 
trouble in getting his money under the contract from défendant, and that 
défendant had demanded and received from said Stewart $200 without any 
légal or proper considération therefor, and under circumstances tending to 
show a criminal Intent on the part of the défendant. Thereupon the court 
overruled the objection, and défendant excepted. The défendant stated that 
he received $200 from Stewart; that Stewart was doing his work in a 
"botchy way," and défendant told him, if he was not able to do it right, 
he should employ a foreman who was compétent; that he (défendant) and 
Stewart had some conversation on the subject, which resulted in his agree- 
ing to look after the work and show the plumber how to do it, and Stewart 
agreelng to pay him $200, which he subsequently did; that he was some- 
thing over two months performing duties for Stewart, in the latter part of 
August, and in September and October; Stewart was there during the time 
as contractor looking after his work, and he (défendant) was there "in a 
relative capacity to a foreman and advlsory." Défendant further stated 
that he was not an expert plumber. The rulings of the court in permittlng 
the défendant to be cross-examined with regard to his dealings with Stewart 
are assigned as error. 

In rebuttal the United States called as a witness Samuel B. Stewart, who 
testified: That he was a plumber. That in 1900 he had a contract for 
plumbing work at Ft. Morgan, made with the défendant on the part of the 
government. The amount of the contract was twenty-two hundred and 
forty-eight dollars. That he (witness) superintended the work, and that he 
was a practical plumber. The witness was asked by the United States 
attorney if he at any time during the progress of the work had employed 
the défendant to do any work for him, as foreman or otherwise? The de- 
fendant objected to the examination of the witness, and to the question put 
to him, "as irrelevant, immaterial, and because it calls for évidence that is 
not légal and proper in rebuttal." The court overruled the objection, and 
112 F.— 63 



99é' 112 FEDERAL REPORTER, 

thô défendant exoepted. Witness stated: That he entéred Into no agrée- 
ment witb (defeUdAnt to pay hlm any ùiôney for any work to be done for 
him. That he pald défendant $200 on one occasion In a room at defendant's 
résidence at Ft Morgan. No one else was présent. That the $200 was 
pald nndér thèse circumstanoes: After the witness had slgned the contract 
for thé.plumblng, the défendant said to him he could "make It easy for me 

[witness], or d hard," and that thereupon some conversation ensued 

between them, and that he (witness) understood f rom what the défendant 
said that he wànted some money. 'iio amount was named at that time, 
and no agreement to pay any: spécifie amount That on a subséquent occa- 
sion, when défendant was glving witness a check in defendant's oflace as 
a payment under his contract, the défendant wrote on a slip of paper, "Two 
hundred dollars," and that hewould like to hâve that mnch If he (witness) 
could give It to him. The slip of paper was laid before Witness on défend- 
ants desk, by whlch witness was standing. There was no other person 
présent in the room. Witness further stated that he came to Mobile, de- 
posited the check défendant had glven him, and drew $250 out of the bank, 
returned to Ft Morgan, and carried to défendant $200 of the amount, whlch 
was pald to hlm at his house. To each and every question asked the wit- 
ness by the United States attorney, and to each and every statement of the 
witness made In answer thereto, the défendant objected on the grounds 
stated. The objections were severally and separately overruled, and the 
défendant excepted. 

The court gave the jury a gênerai charge, to whlch no exception was 
reserived. Tîie défendant then requested the court to glve 41 spécial charges, 
reeltlng in varions ways propositions of law as to the burden of proof, the 
presumptlon of law in favor of thé innocence of the défendant, and glving 
the well-recognlzed rules i.wlth regard to reasonable doubts, certalnty of 
gullt, etc. Of thèse the court gave 18, and refused the rest, and to the re- 
fusai to glve each and every the défendant excepted severally and sepa- 
rately, and asslgns errors thereon. There are many other exceptions taken 
to the rulings of the court In the progress of the trial, and said rullngs are 
asslgned as error hère, as speclflcally polnted out among the 57 separate 
asslgnments of error found in the record. 

T. M. Stevens and Henry Hanaw, for plaintiff in error. 
M. D. Wickersham, for défendant in error. 

Before FARDEE, McCORMICK, and SHEI.BY, Circuit Judges. 

FARDEE, Circuit Judge (after stating the facts as above). The 
second count of the indictment under which the plaintiff in error, 
King, was convicted, does not specifically, in clear-cut terms, charge 
or describe the officiai càpacity of King at the time he is charged 
with: receiving the bribe in question. It does, however, charge 
that he received said bribe "with intent to influence his, the said 
C3Til W. King's; officiai action in the payment of money * * * 
for the construction of certain buildings in the Fort Morgan Mil- 
itary Réservation as af oresaid, which said matters and things, to 
wit, the tender and acceptance and rejection of material used and 
to be used ifl the construction of said certain public buildings on 
said Fort Morgan military réservation by said J. H. Hobson, and 
the payments therefor, were then and there pending before the 
said Cyril W. King, or might be brought before him in his officiai 
càpacity, by virtue of the authority vested in him, the said Cyril W. 
King, by the wai^ department" ; and Iny Brethren are of opinion 
that, after verdict, this is a sufïicient charge and description of the 
officiai càpacity of King to bring him within the intent and meaning 
of section 5501 of the Revised Statutes of the United States, and 



KING V. DNITED STATES. 995 

therefore the assignment of error based on the déniai of the first 
motion in arrest of judgment is not well taken. 

The case shows that J. H. Hobson, the person charged in the 
indictment as having paid the money to King, was the main witness 
for the governraent to establish such payment, and the intent with 
which it was paid and received ; and he testified fuUy as to the pay- 
ment of the money, and the object thereof. While perhaps not 
strictly an accomplic-e of King, he was unquestionably particeps 
criminis in the transaction as a whole, and was indictable for his 
conduct under section 5451 of the Revised Statutes. The case,also 
shows that the question of the guilt or innocence of King depended 
upon whether Hobson's statement should be taken and believed 
by the jury as against the voluntary évidence given by King him- 
self. It appears by the record that on cross-examination of Hob- 
son he was asked the foUowing several questions by counsel for 
King : 

"What agreement eslsted between you and the war department or the 
department of justice for the TJnlted Statps in regard to exempting you from 
prosecutlon se far as this case Is concerned?" 

"Was there any agreement on the part of the United States to exempt you 
from prosecution for your part In this affair In considération of your con- 
victing Oaptain King, or for appearing hère as a witness?" 

"Has any promise or security or immunity from prosecution on your part 
been made to you by any représentative of the United States in considéra- 
tion of your appearing hère as a witness against Oaptain King?" 

And having testified that he did not go voluntarily to the gov- 
ernment and report this matter, but that he was sent for, he was 
asked the question : 

"What proceedings tooli place?" 

And having testified that the last payment made him by de- 
fendant was made in bills of various dénominations, which had been 
marked before being paid to défendant, the défendant then asked the 
witness the foUowing question : 

"This last payment that you speak of with Captaln King, It was arrangea 
between you and some officers of the government that you would get this 
money for it, and mark It, and that you should go and pay it to Captaln 
King at a certain tlme and place, and report the tlme and place to the gov- 
ernment. In other words, there was an arrangement made to that efCect, 
was there notî" 

Also thé following: 

"As between you and McAdams, what was your understandlng and agree- 
ment there at the tlme with référence to the payment of money?" 

To each of thèse questions the attorney for the United States 
separately objected, and each of said objections was sustained by 
the court, and the défendant separately excepted to each of said 
rulings. 

In the cross-examination of witnesses in criminal cases a wide 
latitude is permitted. It is always permissible to show the interest, 
bias, and préjudice of the witness, and to inquire about any and 
every relevant and material matter to the issue in controversy .which 
in any way tends to throw light upon the feelings of the witness, 
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or explains ànd makes cleàr his situation with respect to the de- 
fendant, in order that the jury rnay be fuUy informed of ail the 
facts and circumstances tending 'to throw light on the weight and 
importance of the évidence as given. The proposition is elementary, 
and it is found in the text-books. See i Greenl. Ev. (iSth Ed.) 
684; Whart. Ev. § 408, 544, 561; i Archb. N. P. pp. 29, 30, 39. 
And the rule is well recognized in the décisions of the courts. See 
Tla-koo-vel-lee v. U. S., 167 U. S. 274, 17 Sup. Ct. 855 , 42 L. Ed. 
166; Taylor v. U. S., 32 C. C. A. 449, 89 Fed. 954; Tate v. State, 86 
Ala..33, s South. 575; Amos v. State, 96 Ala. 120, 11 South. 424; 
Rivers v. State, 97 Ala. 76, 12 South. 434. In fact, we do not under- 
stand that the learned district attorney, who represented the de- 
fendants in error in this case, disputes this, but, rather, relies upon 
the proposition, and his contention is, that in this case, and under 
the circumstances shown in the record, the answers to the questions 
sought were not permissible because they were directed towards the 
ascertainment of a state secret, which is privileged on grounds of 
public policy. In support of this contention, counsel cites Rose. Cr. 
Ev. (Sharswood's Ed.) 185, as follows : 

"Where a communication takes place between a counsel or an attorney 
and his client, or between government or some of its agents, such communi- 
cation Is privileged, on the ground that, should It be suffered to be dis- 
closed, the due administration of Justice and government could not proceed; 
such administration requiring the observance of Inviolable secrecy." 

And he also cites in support Steph. Dig. Ev., 7 Am. & Eng. Enc. 
Law, p. ,102, and i Greenl. Ev, (i 5th Ed.) § 250. 

In this case we do not think there is any necessity to approve or 
dispute the proposition cited from Roscoe, nor to détermine how 
far the public policy whiçh shuts the mouths of witnesses in regard 
to State secrets can be safely applied wheh it conflicts with the con- 
stitutional right of every person tried in the courts of the United 
States to hâve a fair and impartial trial. However the main prop- 
osition may be, we are clear that the conversations of government 
détectives and other agents with witnesses, with the purpose and 
efïect of inducitig and influencii^g the évidence of such witnesses, do 
not rige to the dignity of state secrets, and, when a witness so in- 
duced or influenced appears on the stand and testifîes, he may be 
cross-examined as to any and ail inducements made to him on the 
part of any one in connection with his évidence; and we think it 
would be intolérable for government agents to be allowed to give 
inducements to witnesses, and not hâve the same freely exposed on 
the witness stand, so as to inform the court and jury as to the 
proper Weight of the évidence given. 

The learned cotinsel further contends that the rulings refusing and 
denylng the right of cross-exattiination, as shown by the bill of ex- 
ceptions, do not constitute réversible error in this case, because, 
hé says, it Was error without itljury. He claims that an examina- 
tion of the record will shûw that the material part of Hobson's tes- 
timony is fuUy c'ôrroborated by the défendant in his direct examina- 
tion, and also in his cross-examination, so that, if the évidence of 
Hobson be whoUy discarded, the évidence of the défendant would 
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fully justify a jury in rendering a verdict of guilty, and a trial court in 
awarding sentence. We hâve given the question very serions atten- 
tion, and, pretermitting the suggestion that the adverse rulings of 
the court, refusing to allow the interest and bias of Hobson to be 
given in évidence, may hâve compelled or induced the défendant, 
King, to give évidence in his own case, we are compelled to con- 
clude that, while King's évidence corroborated and agreed with 
much of the évidence of Hobson, yet, on the material question as 
to the considération and purpose for which the money was paid by 
Hobson to King, the two are diametrically opposed. If Hobson's 
évidence should be discarded from the record, the only évidence be- 
fore the jury to détermine whether King received the money as a 
bribe would be King's statement of the circumstances ; and from 
that évidence, while it may be determined that he was guilty of im- 
moral conduct, and perhaps of a criminal offense against the statutes 
of the United States, he was not guilty of bribery, as charged in the 
indictment. Besides this, the finding of guilty in a criminal case in 
the courts of the United States is a matter for the jury, and, barring 
a plea of guilty entered by the accused, never becomes a finding by 
the court. We do not dispute that an accused on trial may by ad- 
missions show such a state of facts that the préviens rejection of 
évidence in his favor, or other adverse ruling, may become imma- 
terial, and be so treated on error, but this is not such a case. The 
pivotai question on the trial was as to the intent and considération 
of the payment of money by Hobson to King. Hobson testified that 
the money was agreed to be paid and was paid to influence King, in 
his officiai capacity, in accepting or rejecting the work of Hobson as 
contractor. King testified that it was agreed to be paid and was paid 
for services outside of his officiai capacity, in inspecting material be- 
fore it went into the work, and for assistance in forwarding the work. 
With the évidence of both in the case, it was a question perhaps easy 
of solution, but wholly for the jury. With Hobson's évidence out of 
the case, the solution is not so easy, and only the verdict of a jury 
would meet the requirements of the law. 

The assignments of error based upon rulings of the court permit- 
ting the accused, King, as a witness, to be cross-examined in regard 
to his dealings with Stewart, and afterwards, in rebuttal, permitting 
Stewart to be cross-examined in référence to a bribe alleged to hâve 
been paid by Stewart to the accused, King, in connection with a 
plumbing contract, are not well taken, because the accused, King, had 
voluntarily put his good character in évidence, and made it one of the 
issues in the case. The authorities cited, therefore, in support of 
thèse assignments, are not applicable. 

The other assignments of error need not be considered, because 
they are clearly without merit, or are based on rulings which were 
incidental to that particular trial, and not likely to appear in an- 
other. 

For the erroneous rulings in regard to the cross-examination of 
witness Hobson, we are reluctantly compelled to reverse the judg- 
nient of the circuit court, and remand the case for a new trial, and 
it is so ordered. 
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LEVER BROS., LIMITED, BOSTON WORKS v. SMITH. 

(Circuit Court, D. Connectleut January 16, 1902.) 

No. 892. 

1. Tradb-Mark-^Inïbingbment— UsB OF Christian Name— Mannbr of Use. 

Cotaplalnants and thelr predecessors for many years had expended 
large aiùounts of money in advertislng thelr soap, deslgnated "Wel- 
come" soap, the word beîng reglstered as a trade-mark. Défendant, a 
retail grocêr, sold soap made and put up for Mm by manufaeturers. 
The labels thereon bore defendant's name, "Welcome A. Smith," the 
Word "Welcome" abovpthe "A. Smith," In much larger type, and so 
printed'that the word' "Welcome" alone appeared on the end of the 
package. Défendant objected to such wrappers before the présent suit, 
and at hls request the manufacturera clianged the labels, so as to hâve 
his name In a single Une in uniform type. The cakes of complalnant's 
and defendant's soap difCered in size and shape and in the wording of 
the labels. Opmplalnant sued to enjoln further use of the word "Wel- 
come." Heîâi, that the use of the word "Welcome," segregated from the 
surname, or in larger type or letters than the surname, or so located as 
to admit the inf erenee that the soap Is Welcome Soap, manufactured by 
A. Smith, would be restrained. 

2. Samb— CosTS. 

Défendant having discontinued the use of the objectionable labels, 
and the infringement thereby of complalnant's trade-mark belng of very 
llmited amount, no costs wlU be allowed against him. 

Archibald Cox, for complainant. 
Brown & Perkins, for défendant. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising question of infringement of the word "Welcome" as applied 
to soap. Çomplainant's predecessors were continuously engaged in 
the business of manufacturing and selling laundry soap from 1835 
till 1897, when they assigned the same to complainant. In 1876 
they applied the name "Welcome" to such soap; in 1881 they regis- 
tered the word as a trade-mark. They hâve expended in advertise- 
ments of said soap from $20,000 to $40,000 or $50,000 a year con- 
tinuously for 25 years, and soap bearing said name has become 
widely known as the soap of complalnant's predecessors, and has 
been extensively sold throughout the Eastern states. Défendant 
has been for 32 years a retail grocer in Norwich, Conn. He has 
always handled laundry soaps, and for many years has made Wel- 
come Soap his leading soap. He has always had soap made and 
put up for him by manufaeturers, who originally, when he had a 
partner, affixed the firm name to the wrappers and soap, and, later, 
substituted therefor his name in full. In 1899 said manufaeturers 
printed labels and stamped the soap with the word "Welcome" 
above the "A„ Smith," in much larger type or letters, and so printed 
the wrappers that the word "Welcome" alone appeared on one 
end of the package. Défendant, before this suit was brought, ob- 
jected to such wrappers, labels, and stamps, and ordered them 
changed. The wrappers on the soaps made and sold for défendant 
since 1899 haye the name "Welcome A. Smith" in a single line in 
uniform type. The. cakes of soap differ in shape from those of 
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complainant, and on one side thereof is stamped the word "Soap" 
or "Borax," simply, and on the other the word "Smith's" or "Wel- 
come A. Smith's Best Extra." Upon thèse facts, complainant asks 
that défendant be enjoined from using the word "Welcome" on its 
cakes or packages of soap. The défendant invokes the application 
of the ruîe that a man is entitled to use his own name honestly, 
and especially where it is necessary for his protection. The dé- 
cision of the case turns upon this question of necessity. 

It m^ybe assumed that the désignation "Welcome" has been in- 
vested with a secondary meaning, whereby it indicates solely the 
manufacture of the complainant, and that defendant's use of his 
Christian name on wrappers and cakes prior to 1900 was an in- 
fringement of complainant's right. It is not clear, however, that 
every use by défendant of his name "Welcome" would be an in- 
fringement of said right. Defendant's contentions show that his 
position is a peculiar one. He asserts that the Christian name 
"Welcome" has been in his family since 1756; that he is better 
known as Welcome than as one of the Smith family ; that "hardly 
any one in town knows me as Smith"; and that "Curtis, Davis & 
Co. hâve stolen my name and put it on their soap." His theory of 
the situation is illustrated by the various advertisements inserted in 
the local papers, one of which reads as follows: 

"U. S. Circuit Court 
"Lever Bros, (makers of "Welcome Soap) va. Welcome A. Smith. 

"New Haven, May 4th. 
"Those Englishmen thlnk they own my name. I had my name before 
they were born, and I will not put it on as poor appearing cake of soap aa 
they are selling. If you want the best and handsomest cake of soap In 
the market, see that the cake and wrapper hâve my fuU name. 
"Apr27d Welcome A. Smith. 

"Norwich Bulletin, Saturday, April 27, 1901." 

He testifies that he caused this advertisement to be inserted in 
order "to exploit my own soap, and to call people's attention to 
the fact that I was being persecuted, and not prosecuted, and to 
sell soap to pay for the expenses." 

I think the défendant has shown that the use of his Christian name 
may be necessary. The surname "Smith" does not identify an in- 
dividual in a New England town; the Christian name Welcome is 
his Smith family name, and he may use it in his business, provided 
he uses it honestly. Chas. S. Higgins Co. v. Higgins Soap Co., 
144 N. Y. 462, 467, 39 N. E. 490, 27 L. R. A. 42, 43 Am. St. Rep. 
769; Chemical Co. v. Meyer, 139 U. S. 540, 542, 11 Sup. Ct. 625, 
35 L. Ed. 247. But the soap thus sold as his is not manufactured 
by him, but for him; he has no control over the labels and stamps 
which may be imposed upon him by unscrupulous manufacturers 
who are rivais in business of complainant; he has thus already 
been beguiled into a violation of the rights of complainant's prede- 
cessor; and it is not clear that without the restraining arm of the 
court he may not be again misled to his own and complainant's 
préjudice. 
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An or(îef may be entered for an injunction restrainîng the de- 
fendant from using the word "Welcome" segregated from the suî;- 
name, oj" in larger type or letters than the surname, or so placed 
above the surname or otherwise so located as to admit the inîer- 
ence that the soap is Welcome Soap manufactured by A. Smith. 
In vieif, however, of the fact that prior to this suit défendant had 
discontinued the use of the more objectionable labels, and, further, 
in view of the limited amount of the présent infringement, no costs 
should be aUowed against défendant. 



STERLING EEMBDY CO. V. SPERMINB MEDICAL CO. 
(Circuit Court of Appeals, Seventh Circuit October 18, 1901.) 

No. 825. 

1. Unfaih Competition-^copb of Injunction. 

A défendant havlng deliberately and for the purpose of déception Iml- 
tated, not only the hame whlch complalnant had adopted for a médicinal 
remédy, but also the form and color of the tablets and the shape of 
box and style of label used by complalnant, ail of which were dis- 
tlnctive and pecullar, complalnant Is entltled to an injunction restrain- 
îng ail of such Imitations. In such case the court should not be nlce 
In llmiting the ecope of the relief granted because some of the imitations 
If practiced slngly and wlthout fraudulent Intent might not constitute 
unfalr compétition.^ 

3. Samb— Imitation op Name or Désignation. 

Whether the phrase "Candy Cathartle," used by the manufacturer of 
a rémedy In connection wlth the name "Cascarets" to form an allltera- 
tlve coûiblnatlon, Is or Is not, by reason of Its descriptive character, one 
whlch may be appropriated aa a valid trade-mark, the proprietor of a 
similar aud competlng remedy Is not entitled to use It In a simllar com- 
blnation, In connection wlth a word idem sonans wlth the name "Cas- 
carets," wlth the intention or eflect of confusing or decelvlng purchasers 
as to the origin of his remedy, nor In connection wlth an imitation of 
form, package, or label, wlth llke purpose or efCect. 

& Samb — ProPer Procédure in Suits — Approval op Proposkd Changes. 

Whére unfalr compétition bas been found, the défendant must take the 
responsibility of deciding for himself what changes are uecessary to 
avold further Infringement, and the court should not glve its approval 
In advance to any suggested or proposed changes. 

Appeal fronl the Circuit Court of the United States for the North- 
ern District of Illinois. 

The appellant, the Sterling Remedy Company, flled Its blU In the court 
below against the Spermine Médical Company to restrain uîifair compétition 
in trade. The facts In the case, as disclosed by the évidence, are sub- 
stantially as foUows: The complalnant below, the appellant hère, is a cor- 
poration created by the laws of the state of New Jersey, and is engaged in 
the préparation and sale of proprletary medicines, and is the successor in 
Interest of the Sterling Remedy Cbmpany of Illinois, whlch latter company, 
in 1895, placed upon the market a remedy for constipation, adoptlng therefoï 
the arbltrary pâme of "Cascarets." The remedy was put up In octagonal, 
flat, dark brown tablets, Inltialed wlth the letters C. O. C. The tablets were 
Inclosed In tin boxes of pecullar design, and wlth original letterpress. The 

i Unfalr compétition, see notes to Scheuer v. Muller, 20 0. O. A. 165; Lare 
V. Harper, 30 C. C. A. 376. 
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form of the article and the style and shape of the boxes were not necessitated 
by the nature of the product, but were selected arbitrarlly to produce a 
characteristic form and dress, and were new as applied to préparations of 
thls sort In addition to the word "Oascaret" the alliteratlve phrase, "Candy 
Cathartics" was adopted as part of the name. The design and dress of the 
ineloslng boxes and the names were new wlth respect to products of thls 
character. Thls remedy was largely advertised, and wlth the resuit that 
it is now on sale In 35,000 retall drug stores In the United States, the Do- 
minion of Canada, and in Europe. The sales in the year 1898 exceeded 
four million boxes. In the advertisements and elrculars the names "Cas- 
caret" and "Candy Cathartîc," and the design of the boxes and form of 
tablet, had been prominent features, and to a greater or less extent had 
become the Identifying badges of the complainant's préparation. It is also 
clalmed, and to a certain extent proven by the évidence, that the words 
"Candy Cathartîc," through advertisement and trade usages, hâve acquired 
a secondary meanlng In connection wlth the remedy. The défendant up to 
the year 1899 manufactured an article called "Spermine," an alleged remedy 
for a wholly différent disease. In that year it began the manufacture and 
sale of a remedy for constipation, put it in the form of a tablet of the précise 
shape and almost the exact size of the complainant's tablet, and of nearly 
llke color, and in boxes of the same shape and size of the complainant's, 
and contalnlng a correspondlng number of tablets for the same priées 
chargea by the complainant, and styled the same "Oastorets," and closely 
Imitated the letterpress and label on the complainant's boxes, and the ad- 
vertising matter, and after it thus began the manufacture of "Castorets" it 
solicited orders of several wholesale druggists in Chicago, who declined to 
, handle the préparation, upon the ground that it was an infringement of 
"Cascarets." The blll was filed In the court below on the 2Cth of June, 
1899, and amongst other tlilngs prayed for an Injunctlon as foUows: "(3) 
That the said Spermine Médical Company, Its officers, clerks, attorneys, 
agents, servants, salesmen, and workmen may be forever enjolned and re- 
stralned from makiug use of, by word of mouth or otherwise, in connection 
wlth the sale of a remedy or cure for constipation and other dlseases, not 
made by or for your orator, as the name or désignation of such remedy or 
cure for constipation and otlaer diseases, of the word 'Cascarets' or any other 
word similar thereto in sound or appearance; that It may be in every way 
enjoined and restrained from making use of the labels, boxes, tablets, and 
indlcia hereunto annexed and made a part hereof and marked defendant's 
Exhibits 'A' to 'D,' and from dolng any act or thlng whatsoever to induce 
the bellef that a remedy or cure for constipation and other dlseases by or for 
it made Is the remedy or cure for constipation and other diseases known as 
•Cascarets' of your orator, by or for it made and herelnbefore referred to, 
and otherwise in every way enjolning and restrainlng the acts of the de- 
fendant eomplained of." A temporary restrainlng order prellminary to a 
motion for injunction was issued on the 26th of June, 1899. On July 20, 
1899, the défendant below presented to the court an altered label and trade- 
name, which it proposed to use to designate Its tablet medicine theretofore 
sold under the name of "Castorets," stating that It had desisted from the 
use of the trade-nanie and label eomplained of In the blll, and would deslst 
therefrom, usiug In its stead the label presented, in which the name "Castor 
Caramels" was substltuted for "Castorets," and deslgnatlng them as "the 
only perfect candy cathartîc," the label belng of a plnk color, but upon the 
same style of box, and the tablet belng of the same shape. On that day 
the court made an order in which it decreed "that the proposed new style 
of label as submitted to the court, 'Castor Caramels,' may be used by the 
défendant as a desiguatlng symbol to be employed on packages of cathartîc 
compound put up In manner and form as heretofore cuStomary wlth the de- 
fendant at the time thls action was begun, and that the défendant is hereby 
authorlzed to continue the use of such packages without Ilabillty to the com- 
plainant, provlded that the legend 'Castor Caramels' and the label as thls 
day submitted to the court be used to designate the packages of the de- 
fendant, and It is further ordered that the défendant be authorlzed to use 
the same style of package and the same style of tablet as heretofore used 
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by It In connection with tiie ne-w style of label submltted to tbe court, and 
that the use of sala new label, tbe use of the former style of package and 
ta blet, are not wltbln the purview of the restralning order heretofore entered 
in this cause, and that the restralning order heretofore entered be eon- 
tlnued In force until the final hearing of the cause." On August 15, 1899, 
the défendant angwered to the blU, and on October 23d of that year a repUca- 
tlon was flled. On November 27th the «omplalnant below moved for a pre- 
llminary injunction restralning the défendant from the use of the tablets, 
boxes, and other Indlcia of use by, the défendant, and thls motion was 
denied. On July 17, 1901, proofs havlng been taljeii, the cause came on for 
hearing, and a decree was entered In pursuance of the conclusions of the 
court: "(1) That the complalnant bas the right to brlng this suit; (2) that 
the Word 'Cascarets' Is not descriptive, but is fanciful, and constitutes a 
valid trade-marls; (3) that the phrase 'Candy Cathartic' is descriptive, as used 
by both complalnant and défendant; (4) that the size and shape of box and 
tabiet used by complalnant are common In connection with similar médicinal 
préparations, and that complalnant bas no exclusive rights therein, in con- 
nection with cathartic tablets; (5) that defendant's original label, in style, 
colorlng, and letterpress, are so similar to complainant's label as under the 
facts of thls case to constltute unfalr compétition; and (6) that the word 
'Castorets' Is an Infringement of complainant's trade-marlc 'Cascarets.' " The 
decree merely enjoined the use by the défendant of the word "Castorets" 
and of Its original labels. The complalnant excepted to the action of the 
court In refusing to restraln the défendant as prayed in the bill of complaint; 
for refusing to restraln défendant from the use of the box, tablets, and 
indlcia mentloned In the blll, and each thereof, and from doing any act or 
thing whatsoever to Induce the bellef that a remedy or cure for constipation 
and other diseases made by or for the défendant is the remedy or cure for' 
constipation and other diseases, known as "Cascarets," of the complalnant, 
and for refusing to enjoln and restraln the use of the words "Candy 
CathartiCi" and appealed from so much of the decree as denied relief In thèse 
particulars. 

Frank F. Reed, for appellant 

Before JENKINS and GROSSCUP, Circuit Judges, and BUNN, 
District Judge. 

JENKINS, Circuit Judge (after stating the facts as above). We 
hâve held in Hires Co. v. Consumers' Co., 41 C. C. A. 71, 100 Fed. 
809, and in Mitchell v. Williams, 45 C. C. A. 265, 106 Fed. 168, that 
it is not proper, where unfair compétition has been found, for a 
court of equity to give its approval in advance to a changed form 
proposed to be adopted to avoîd future liability, but should in sucjh 
cases restrain the use of the infringing devices, leaving to the de- 
fendant the responsibility of deciding for himself and at his own 
risk what changés are necessary to avoid infringement. The or- 
der of July 20, 189g, was therefore improvident, and should hâve 
been vacated by the decree. It is proper to add that that order 
was made before either of the décisions referred to, but the decree 
was entered subsequently tb them, and should hâve conformed the 
action of the court below to the ruling of this court. 

"We hâve spoken so frequently to the subject of unfair compétition 
in trade, and hâve declared the principles which, as we conceive, 
govern such câsës, that the case before us calls for no spécial con- 
sideratiori of thè ' facts. There was hère manifest attempt to put 
upon the public the goods of the défendant as those of the com- 
plainant. The latter had provided a peculiar form for its tablets 
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and a box of peculiar shape. This îorm and shape had not before 
been used in connection with such medicine. It is clear that the 
défendant adopted the style and shape of the boxes, the colof of 
the tablet, and the letterpress upon the boxes and in advertising, 
to palm off his goods as those of the complainant. It is not a case 
of accidentai imitation in some respect; it is a case of deliberate 
and designed imitation in ail respects. The facts bring the case 
under the ban of the law, and the complainant was entitled to re- 
lief, as well against the form of the tablet and shape of the boxes 
as against the word "Castorets." Hires Co. v. Consumers' Co., 41 
C. C. A. 71, 100 Fed. 809; Saxlehner v. Mendelson Co., 179 U. S. 
19, 21 Sup. Ct. 7, 45 L. Ed. 60. 

A more difficult question arises with respect to the use of the 
words "Candy Cathartic." It is claimed that thèse words are merely 
descriptive, indicating the quality of the compound, and cannot be 
appropriated as a trade-mark. This may be, although a difïerent 
conclusion was reached by Judge Wing in Remedy Co. v. Gorey 
(C. C.) iio Fed. 372. We do not find it needful to détermine that 
question, since the bill hère does not proceed upon the ground of 
trade-mark alone, but upon the ground of unfair compétition in 
trade. There can be no trade-mark in one's name, or in a geo- 
graphical name, or in a name descriptive of quality; but neither 
can be used for the purpose of perpetrating a fraud which afïects 
the public. Meyer v. Medicine Ce, 7 C. C. A. 558, 58 Fed. 884; 
Pillsbury v. Mills Co., 12 C. C. A. 432, 64 Fed. 841 ; Mills Co. v. 
Eagle (C. C.) 82 Fed. 816; Williams v. Mitchcll, 45 C. C. A. 265, 
106 Fed. 168; Reddaway v. Banham [1896] App. Cas. 199; La 
Republique Française v. Saratoga Vichy Springs Co., 107 Fed. 459, 
46 C. C. A. 418. In a récent case in the suprême court (Elgin 
Nat. Watch Co. v. Illinois Watch Co., 179 U. S. 665, 675, 21 Sup. 
Ct. 274, 45 L. Ed. 380), the court remarked that, "Where an al- 
leged trade-mark is not in itself a good trade-mark, yet the use of 
the word has come to dénote the particular manufacturer or ven- 
der, relief against unfair compétition or perfidious dealing will be 
awarded by requiring the use of the word by another to be con- 
fined to its primary sensé by such Hmitations as will prevent mis- 
apprehension on the question of origin." So hère, the use of the 
term "Candy Cathartics," if it be a descriptive term, was so used 
by the défendant below in connection with the form of tablet, the 
character of letterpress, and with a word idem sonans with the 
term "Cascarets" employed by the complainant, that the combina- 
tion worked a fraud upon the public and a wrong to the com- 
plainant. If the term be a descriptive one, the défendant had no 
right to employ it in such combination, and could only use it under 
"such limitations as will prevent misapprehension on the question 
of origin." The bill sought so to restrain, and the prayer of the 
bill is no broader. If the défendant is of opinion that it may law- 
fully appropriate that term as a descriptive one, care should be 
taken that it is not employed in combination with înfringement in 
form, shape, color, or letterpress. The duty is cast upon the de- 
fendant of deciding for itself, as we remarked in Hires Co. v. Con- 
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sumers' Co., supra, "how near he may with safety drive to the edge 
pf the précipice, and whether it be not better for him to keep as 
farfrom it as possible." If the term be a descriptive one, the arti- 
cle to which it is applied must be difïerentiated in form, dress, and 
color, that the public may not be imposed upon and the complain- 
ant defrauded of its rights. 

The decree is reversed, and the cause is remanded, with directions 
to the court hdow to vacate the order of decree of July 20, 1899, 
and to enter a decree in conformity with the prayer of the bill. 



MIFFLIN et al. v. DUÏTON et al. 

SAME V. K. H. WHITE CO. 

(Circuit Court of Appeals, First Circuit January 16, 1902). 

Nos. 387, 388. 

1 CoPYKiaHT— Subséquent Publication— Notice— Abandonment. 

When the author of a Ilterary work, who, after a portion has been 
publlshed In a magazine wlthout copyriglit, publishes It in book form, 
taking the proper steps to copyright the book in his own name, eon- 
eents to the subséquent publication In such magazine of the portion 
■which had not been publlshed therein, wlthout other notice of copyright 
than a gênerai notice of copyright by the publishers, such subséquent 
publication efCects, under the statute, an abandonment of the author's 
copyright. 

2. Bamb — Second Copthight. 

Where a Ilterary work has been publlshed serlally with the consent 
of the author, and a copyright secured In the name of the publisher, 
whether It be for the publisher alone, or In the Interests of the pub- 
lisher and the author, the author cannot subsequently copyright the 
work; and if, subsequently, the author republishes it in book form, 
with a notice of a copyright In his own name, such republlcation, with 
Buch a notice, efifects, under the statute, an abandonment of the copy- 
right 

Appeals from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 
See 107 Fed. 708. 

Samuel J. Elder (Elder, Wait & Whitman, on the brief), for appe- 
lants. 
Andrew Gilhooly, for appellees. 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, 
District Judges. 

PUTNAM, Circuit Judge. The first of thèse appeals originated 
in a bill tp protect an alleged copyright in a portion of "The Min- 
ister's Wooing," and the second in a portion of "The Professer at 
the Breakfast Table." In each there was a demurrer, a decree dis- 
missing the bill with costs, and an appeal. The alleged copyrights 
were taken out under the act of February 3, 1831, c. 16 (4 Stat. 436), 
and each claims the benefit of a renewal. Some questions are made 
about the renewals, but we need not consider them. 

Twenty-nine of the forty-two chapters of "The Minister's Wooing" 
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were published in the sériai numbers of the Atlantic Monthly, be- 
ginning with December, 1858, and ending with October, 1859, In 
October, 1859, Mrs. Stowe took ont a copyright of "The Minister's 
Wooing" as a whole, and in the book published by her authority a 
proper notice of this copyright is entered. Subséquent to taking 
out this copyright, the remaining 13 chapters were published in the 
November and December numbers of the Atlantic Monthly for the 
same year. On the page following the title page of thèse numbers 
was printed the following: "Entered according to act of congress, 
in the year 1859, by Ticknor & Fields, in the clerk's office of the 
district court of the district of Massachusetts." AU the magazine 
pubhcations were with the consent of Mrs. Stowe, under a formai 
contract between her and the publishers. 

The bill does not state whether or not Ticknor & Fields took out 
a copyright of any kind. The circuit court found that the publica- 
tion of the first 29 chapters withont any copyright abandoned them 
to the public, in which it was undoubtedly correct. It also found, 
in substance, that, as the remaining 13 chapters were published with 
no notice of the copyright except that which we hâve stated, this, 
although giving information that somebody had copyrighted some- 
thing, was not a sufficient notice of a copyright by Mrs. Stowe, 
even in view of the libéral rulings as to the permissible form of a 
notice found in Lithographie Co. v. Sarony, m U. S. 53, 55, 56, 4 
Sup. Ct. 279, 28 L. Ed. 349, and in other cases of Hke class. We 
agrée with this proposition. But the case goes farther. The notice 
given by the publishers of the Atlantic Monthly was clearly a notice 
of a supposed copyright secured by themselves, and it contained 
nothing to indicate that it was a notice of one taken by Mrs. Stowe. 
The presumption, therefore, is that it was a notice of a copyright 
of so much of the Atlantic Monthly as the publishers were entitled 
to copyright in their own behalf. They could not then copyright 
"The Minister's Wooing," because it had already been copyrighted, 
and there cannot be two successive copyrights of the same publi- 
cation. To permit this would render possible an extension of the 
statutory period through which a copyright runs, which, of course, 
the law will not allow. Therefore, on the whole, the just conclusion 
is that Ticknor & Fields published the November and December 
numbers of the Atlantic Monthly, not only without any notice of 
Mrs. Stowe's copyright which was sufficient in law, but only with 
one which was presumably a notice of a copyright of their own. 

With référence to "The Professor at the Breakfast Table," as the 
learned judge of the circuit court well said, the séquence of the facts 
is difïerent, but the case is governed by the same principles. Ten 
of the twelve parts of this work were published in the sériai num- 
bers of the Atlantic Monthly, beginning in January, 1859, and end- 
ing in October, 1859, without any notice of any copyright. The 
remaining two parts were published in the following December num- 
ber, as to which the bill states that a copyright was obtained by 
Ticknor & Fields, and a notice thereof given on the page following 
the title page, in the précise form which we hâve already stated in 
regard to "The Minister's Wooing." Afterwards, Dr. Holmes pub- 
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lished the entire work in one volume, containing the following no- 
tice: "Entered according to act of congress in the year 1859, by 
Oliver Wendell Holmes, in the clerk's office of the district court of 
the -district of Massachusetts." In this case there is an allégation 
that Dr. Holmes took out a copyright in his own behalf, so that the 
same observations apply even more positively to the notice given 
by him which we made with référence to that printed by Tick- 
nor & Fields with regard to "The Minister's Wooing" ; that is to 
say, it was a notice of a copyright taken out by him, and not of 
that taken out by Ticknor & Fields. While, therefore, as already 
said, we agrée with the line of reasoning of the learned judge of 
the circuit court, we may add the same conclusion as with référence 
to the other case, that, in the volume published by Dr. Holmes, no 
notice was given, or intended to be given, of the copyright taken 
out by Ticknor & FieldsJ 

We ought to observe that thé publication by Tichnor & Fields 
was with the authorization of Dr. Holmes, under a contract with 
him, So that he is chargëàble with whât was done by them. We 
ought also to add that while it is possible that, in some aspects of 
the law, Tichnor & Fields might hâve obtained a copyright in be- 
half of themselves and of Dr. Holmes which would hâve protected 
the interests of both, and that thus Ticknor & Fields might hâve 
become a trustée of a copyright in behalf of both, yet there is no 
allégation in the bill to that effect. Therefore, inasmuch as the 
copyright taken out by Dr. Holmes was insufficient to protect any 
part of his volume, because the whole had received prior publica- 
tion, and, as we hâve said, there cannot be successive copyrights, 
and inasmuch also as he published the only parts which could be 
regarded as protected by the prior copyright without giving notice 
thereof, it necessarily foUows that the conclusion of the circuit court 
that the whole work was, in the end, abandoned to the public, was 
correct. 

In No. 387, Mifflin v. Dutton, the decree of the circuit court is 
affirmed, and the costs of appeal are awarded to the appellees. 

In No. 388, Mifflin v. R. H. White Company, the decree of the 
circuit court is affirmed, and the costs of appeal are awarded to the 
appellees. 



UNION HARDWARE 00. v. SELCHOW et al. 

(Circuit C3ourt, S. D. New York. December 31, 1901.) 

1, Patents— Invention— Substitution of Matebiai.. 

The substitution of one materlal for another In an exlstlng structure, 
the effe<!t of which is to renfler it lighter, cheaper, and stronger, but 
which floes not change Its mode of opération or Increase its utillty, does 
not rlse to the plane of invention. 

8. fcîAMB— TÔUCKS POE ROLLEB SkATKB. 

The Çoerle . patent. No. 508,817, for an improvement In trucks for 
roller sfeates, which consists of making the truck framë from a single 
blank of >heet steel, Instead of from cast steel, as previously done, does 
not disclose invention, and is void. 
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In Equity. Suit for infringement of patent. On final hearing. 

ïhis Is a suit for the infringement of letters patent No. 508,617 granted 
November 14, 1893, to the complainant, as assignée of Christian G. Hoerle, 
the inventor, for an improYement In trucks for roUer sliates. The patentée 
says: 

"My invention relates to roller slfates and more particularly to an im- 
provement in the truclss, its object being to malie the truclcs llghter, stronger 
and at the same time cheaper than those now in use. To this end my in- 
vention consists in blanklng the framework of the truck from a single pièce 
of sheet métal and f orm It Into the proper shape to support the axle and to 
provide suitable means for attaching It to the platform or sole plate of the 
skate, which improvement will be more fully set forth and descrlbed in the 
foUowing speeiiication and such features as I believe to be new and novel 
particularly pointed out in the claims to follow. • • * In the constructioa 
above described I produce a frame much llghter, cheaper and stronger than 
the ordinary cast métal truck frame now employed. Besides, such a con- 
struction is equally well adapted in use to be applied in the construction of 
casters for beds, tables, chairs and other llke articles. Therefore I do not 
wish to be strictly conflned in its use to roller skates, but to employ it in 
other Unes as well." 

The claims alleged to be infringed are the flrst and third. They are as 
follows: 

"(1) In a roller skate or other device of like character, an Improyed article 
of manufacture consisting of a roUer-truck frame made from a single métal 
blank formed into the proper shape to be attached to thé footplate of the 
skate and means substantially as shown for attaching it thereto, a bend or 
eye formed at or near the lower depending end of such frame for supporting 
the axle for the roUers, substantially as set forth. 

"(3) As an improved roller truck of the character described consisting of 
the métal blank as shown, havlng the central portion, 1, to form the axle 
support, arms, a, b, indentations or rlbs, f, formed by depresslng the stock 
therein plates, c, d, for supports, sald blank arrangea in thé form substan- 
tially as shown and for the purpose described." 

Prior to the patent trucks for roller skates had been made of cast métal. 
Hoerle substituted sheet métal. The change made will be readlly àppreciated 
bT placing diagrams of the two structures in juxtaposition. 

Cast-metal truck Sheet-metal truck 

of prior art. of the patent. 





The défenses are lack of patentabiUty and noninfringement. 

H. A. Seymotir and Worth Osgood, for complainant. 
Henry M. Brigham, for défendants. 

COXE, District Judge (after stating the tacts). The patentée 
substituted sheet métal for cast métal as the material for roller 
skate trucks. This is the beginning and end of his achievement. 
It is not pretended that any new function or resuit is attributable 
to the change. The skate opérâtes in ail its parts precisely as it 
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did when the cast métal truck was used. The two structures are 
slightly différent -in, appearance, but thèse différences are only such 
as are incident to the material used respectively. 

Thé bhly advantages pointed out in the patent and in the proofs 
are that the new truck is lighter, cheaper and stronger than the 
old oiiel Çut thèse qualities are diie, not to inventive skill but to 
good judgment in selecting the métal from which the trucks are 
made. There is not even a change of material as in the doorknob 
case (Hotchkiss V. Greenwood, il How. 248, 13 L. Ed. 683), but 
simply a change from one variety to another of the same material, 
namely from cast steel to sheet steel. If invention is to be pred- 
icated of such a change in the trucks it must necessarily be ex- 
tended to similar changes in other parts of the skate. For instance, 
the substitution of hard rubber, or even a diffèrent kind of wood, 
as the material for the wheels would be suffîcient to support a 
patent, provided the change made the structure cheaper, lighter and 
stronger. Invention has never been permitted to rest upon such 
changes alone. It is true that patents hâve been upheld for inven- 
tions involving change of material, but in every instance some new 
and usefol resuit *vas accomplished or the old resuit was accom- 
plished in' à much better way. Wihere the inventer has discovered 
new and linknowii properties residing in a given material or that a 
long sought for resuit, which has baffled an army of skilled artisans, 
can be achieved by the «hange, in sûch cases the substitution of 
one material for another may reach the plane of invention. But 
substitution alone, unaccompanied by any actual advance in the art 
or genuirie; benefit to the public, has uniformly been held insuffi- 
cient to support a patent. 

Thèse différences are well illustrated by a comparison of this 
cause with George Frost Co. v. Cohn (decided contemporaneously) 
112 Fed. 1009. The court has considered thèse causes together be- 
cause it is diffîcult to conceive of better illustration of the rule re- 
ferred to. Both iil*(r61ve a change of material in existing structures, 
but in the one instance the sKâte opérâtes after the change precisely 
as it did before, and in the other a hose supporter which does not sup- 
port is conVerted, by the change, into a hdse supporter which does 
support. In the former case, by the use of cheaper, Hghter and 
stronger métal thé skate is made cheaper, lighter and stronger, in 
the other, the substitution of a rubber button for a métal button 
transformed a destructive and inoperative device into a highly suc- 
cessful one. 

In Hicks v, Kelsey, 18 Wall. 670» 2i L. Ed. 852, Mr. Justice 
Bradley states the case as follows : 

"The question Is whether thé ûlere change of material — making the curve 
of Iron Instead of wood and iron — ^was a stiffl'clent change to constitute In- 
vention; the purpose being the same, the means of accomplishing It being 
the same, and the form of the, reach and mode of opération being the same." 

This question was answered in the négative and, as it is the pré- 
cise question presented in the case at bar, the décision is controlling. 

Hotchkiss V. Greenwood and Hicks v. Kelsey have been followed 
by an almost unbroken line of authorities since. Among those 
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most closely approximating the case at bar are the foUôwing : 
Florsheim v. Schilling, 137 U. S. 64, 11 Sup. Ct. 20, 34 L. Ed. 574; 
Iron Works v. Cassidy^C. C.) 31 Fed. 47, 24 Blatchf. 289; Kil- 
bourne v. W. Bingham Co., i C. C. A. 617, 50 Fed. 697; Roofing 
Co. V. Garwood (C. C.) 35 Fed. 658 ; Strom Mfg. Co. v. Weir Frog 
Ce, 27 C. C. A. 502, 83 Fed. 170. 
It foUows that the bill must be dismissed, with costs. 



GEORGE PROST CO. et al. v. COHN et al. 

(Circuit Court, S. D. New York. December 31, 1901.) 

t. Patbhts — Invention — Substitution of Matbrial. 

The use of one materlal, Instead of another. In the construction of a 
known article or machine, amounts to Invention, where the substitution 
accomplishes a new and useful resuit, an increase of efficleucy, and a 
saving in opération, and renders the article for the first time successful 
and satisfactory in opération. 

2. Same— Infrikgkmbnt— HosE Supporter. 

The Gorton patent, No. 552,470, for a hose supporter, the essential 
feature of which is the substitution' in the construction of the clasp of 
a button made of rubber or similar material for the métal button of 
the prior art, was not anticipated, and discloses Invention, in view of the 
marked superlority of the article as so constructed. Claim 1 also held 
tnfrtnged. 

In Equity. Suit for infringement of patent. On final hearing. 

This action Is for the infringement of letters patent No. 552,470, granted 
to Robert Gorton, December 31, 1895, for a hose supporter. The patent Is 
now owned by the complainants. 

The inventor says in the spécification: 

"My invention relates to hose supporters of the class in which the hose Is 
held between a button and a retaining-loop that passes over the button and 
the intervening portion of the hose. The purpose of my Invention is to pre- 
vent the slipping of the hose between the button and loop and to reduce to 
a minimum wear of the hose and liability of breaking or tearing them. To 
this end I employ a button having a fibrous yielding or elastic surface to 
which the garment tends to cling, as distlnguished from the metalllc sur- 
faces heretofore generally used, or a button made of such material, and I 
preferably make it of rubber or other homogeneous material possessing 
similar characteristics adapting it to the purposes of my invention. In the 
ordinary form of supporters the button has a shank that is riveted or other- 
wise secnred to a base-plate. In such supporters the shank only of the 
button may hâve such a characteristic surface or body, sinoe the surface of 
the shank directly co-operates with the loop to hold the hose — that is to say, 
the hose Is clamped between the shank and the end of the loop — and if the 
clamplng-pressure be a yielding or elastic one at such point the advantage 
of my Invention wlll to a ^eat extent be obtained. I prefer, however, the 
entire head or edges of the head of the button shall be of the same ma- 
terial as the shank, because the hose will cling to it and further reduce 
liability of slipping and wear. The ordinary flat métal loop that has an open- 
ing large at one end and narrower at the other may be employed; but to 
further improve and perf ect my supporter I make the métal loop with smooth 
or roimded edges. I may, for instance, make the loop of flat wire, or I may, 
and as I prefer, eut the blank for the loop from sheet métal, and then turn 
or spin over Its edges. This construction further reduces wear alid liability 
of tearing the hose, and at the same tlme there is no danger of the hose 
slipping between the loop and button, because the material of the button 
112 F.— 64 
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îs of ^udi oharetoter Uiat tlie hose cUngs to tt, nor will the loop !n use be- 
come disengaged from the button. Sinçè lie snank bas a yielding or elastic 
siirface, I may constrlct the opening In the loop near its clamping end, so 
that some sllght strain upon thé loop Is requlred to draw the constricted 
part past the button. This In efCeetlocks, the loop and prevents its acci- 
dentai displacement in use. * * * In my Improved device, as beforo 
stated, the head as well as the ehank of the button may be made of elastic 
or yielding materlal. My construction provides a cushlon against whîch the 
hose is pressed by the strain of the loop, and there is no llabllity of the 
loop cutting the hose or becoming unfastened, as is the case in ordinary sup- 
porters, where the fastening-surfaces are ail of métal, nor is there danger 
of the head being forced through the stocking, which may occur when the 
head is metallic and the stocking thin. Therubber used In my supporter 
may be as elastic or yielding as that ordinarily employed for pencil-erasers; 
but it may be elther softer or barder. I jWKfer that itghall be pf about the 
grade mentioned. Rubber is th^ material best sulted to my purpose, so far 
as I am aware; but when I use that term In the claims I intend to include 
as an équivalent any other .material adapted to prevent the button from 
sllpplng and havlng characteristlcs slmllar to rubber and adapted to the 
same use." 

The flrst clalm Is the only one Involved. It Is as follows: 
"(1) In a hose supporter, the combination of the webbing, the loop having 
an opening large at one end and narrower at the other, the button supporting 
plate, and the button composed of the central support ahdthe surrounding 
rubber portion, substantially as set fbrth." 

The défenses principally relied on are — Fh-st, lack of invention; and, 
second, anticipation hy the Bnglish patent to Henry M. Knight, of November 
9, 1888, that being the date of the completed spécification. Smith v. Vul- 
canite Co., 93 TJ. S. 486, 498, 23 L. Ed. 952. The défense of noninfringement 
is argued in the défendants brief, but it rests upon a forced, restricted, and 
unneeessàry construction of the clalm. That the défendants infringe is 
thought to be too plain for argument. Abandonment is also suggested, but 
thé évidence Is Insufflcient to support the défense. 

Frederick P. Fish, A. D. Salinger, and Charles Neave, for com- 
plainants. 
J. Edgar Bull, for défendants. 

^ COXE, District Judge (after stating the facts). The crucial ques- 
tion is one of invention. It is argued by the défendants that Gor- 
ton's sole contribution to the art was the substitution of a rubber 
button for the métal buttons previously used, and that this was 
merely a change of material involving only mechanical skill. Con- 
ceding that the défendants' diagnosis of thé issue is somewhat severe 
in lopping ofï the other members of the combination, nevertheless 
the court sees no way to escape the conclusion that the fate of the 
patent dépends upon thè èflfect of the introduction of the rubber 
button into the old structures. Did this involve invention? As- 
suming that the case involves a change of material and nothing 
more, hovv stands the law ? 

In Hicks v. KelSey, i8 Wall. 670, 21 L. Ed. 852, Mr. Justice 
Bradley states the rule as follows': 

"Thé use of one material instead ot another In constructing a known ma- 
chine is, in most cases, so obvlously a matter of mère mechanical Judgment, 
and not of Invention, that it cannot be ealled an Invention, nnless some new 
and useful resuit, an increase o£ efflclency, or a decided saving in the opéra- 
tion, is clearly attained." 
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Gorton's achievement is clearly within the exception and com- 
bines the three alternative essentials there stated. His supporter 
attains a new and useful resuit, an increase of efficiency and a sav- 
ing in opération, The case of Hardware Co. v. Selchow, 112 Fed. 
1006, présents an excellent illustration of a change of material which 
is obviously within Mr. Justice Bradley's rule. If Gorton's device 
possesses no distinguishing characteristics except that it is lighter, 
cheaper and stronger than the devices which preceded it the court 
would hâve no hésitation in declaring the patent invalid. But the 
proof shows that the Gorton clasp was the first perfectly successful 
and operative supporter ever made. There were in the prior art 
clasps which supported and clasps which did not tear the stocking, 
but the clasps which supported tore the fabric and the clasps which 
did not tear failed to support. In other words, only ragged stock - 
ings were kept in place. A woman who was ambitious to hâve her 
hosiery intact was liable to fiind it slouching about her heels. It 
seemed impossible to secure a supporter that would adapt itself alike 
to thick and thin stockings. If it succeeded in holding the former 
the latter would slip from its embrace. For years an army of in- 
ventors and skilled mechanics were at work to remedy thèse de- 
fects. Ail sorts of expédients were resorted to, but the old difïi- 
culties remained. At length Gorton substituted for the métal button 
a button with a rubber shank, and the thing was donc. This, the 
défendants insist, was a perfectly obvious thing to do. Every one 
who wore goloshes, or rode a bicycle, or placed a band around his 
papers, or played golf or tennis knew the properties of rubber. There 
was not an intelligent mechanic who did not know that rubber is 
more résilient and clinging and less likely to eut woven fabrics than 
Steel or iron. 

Hère was a situation, say the défendants, where a hard, unyielding 
substance had been tried and found wanting and whejre a soft, 
gripping substance was needed in its place. Rubber possessed ail the 
required qualities and everyone knew it. What then was more 
natural than to use rubber? This argument has been so often con- 
sidered by the courts that little of value can be added to the discus- 
sion, and, after ail, the old answer is the best answer, — "No onc did 
it before." The record shows that for at least ten years prior to 
Gorton's invention men skilled in the art were endeavoring to make 
an operative supporter and several had so far succeeded as to secure 
patents, but always along the same lines. There was always the 
métal button, there was always the fabric clamped between two 
metallic surfaces. Rubber, in almost every conceivable shape and 
form, was everywhere in use, but no one thought of it. Like a jewel 
lost in a crowded thoroughfare, — multitudes pass it unnoticed, some 
actually tread upon it, others stop and gaze for a moment, but hurry 
on deeming it some worthless tinsel ; at last cornes one who recog- 
nizes its value and picks it up. Others might hâve done this it is 
true, but they did not ; he did, and is entitled to the prize which he 
has rescued from the mire. If one should attempt to snatch the gem 
from the finder on the ground that he passed it frequently and could 
liave picked it .up as well as not, he would in ail probability be 
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promptiy turned over to the police as a thief or a lunatic. It is this 
capacity for accomplishirig results, this faculty of seeing what others 
fail tcsee and hearing what others fail to hear which has always 
distinguished success from failure and the inventer frora the me- 
chanic. "In the law of patents it is the last step that wins," says the 
suprême court, This is the step which Gorton took. 

The utility of the invention is attested by the fact that the Gorton 
supporter, though higher in price, at once became popular with the 
trade, the demand increasing with each succeeding year. The public 
has quite generally acquiesced in the vaHdity of the patent and 
although there are still a few infringers they do not represent the 
responsible portion of the trade. The tenacity with which thèse in- 
fringers, while asserting the equal efficiency of the métal button, stick 
to the rubber button, and the desperate and dishonorable, not to say 
çriminal, methods adopted by some of them to defeat the patent, 
bear éloquent testimony to the importance and utility of the inven- 
tion. It seems hardly necessary to say that the défendants at bar 
and their counsel are entirely blameless of wrongdoing, and indig- 
nantly repudiated the attempted fraud the moment it was discovered. 
It is thought that Gorton's achievement, though by no means a great 
one, was yet one which marks a distinct advance in the art and 
should be sustained as an invention within the rule of the following 
authorities: Hobbs v. Beach, i8o U. S. 383, 21 Sup. Ct. 409, 45 L. 
Ed. 586; Electric Co. v. La Rue, 139 U. S. 601, 11 Sup. Ct. 670, 35 L. 
Ed. 294 ; Acme Flexible Clasp Co. v. Cary Mfg. Co., 41 C. C. A. 338, 
ICI Fed. 269; Brunswick-Balke-Collender Co. v. Thum (C. C. A.) 
III Fed. 904; Hallock v. Davison (C, C.) 107 Fed. 482, and cases 
cited. 

It is unnecessary to décide whether or not the Knight patent would 
anticipate if prior to Gorton's invention, for the reason that the earli- 
est date which can be assigned to that patent is November 9, 1888, 
and Gorton's invention was several months prior to this date. The 
Knight spécification contains the following memoranda: 

"Date of application, lOth Feb., 1888. Complète spécification left, 9th Nov., 
1888. Complète spécification aceepted, 31st Dec, 1888." 

The date when the patent was sealed and enroUed does not appear, 
but it is stated that it was sometime in 1889. In Siemens' Adm'r v. 
Sellers, 123 U. S, 276, 8 Sup. Ct. 117, 31 L. Ed. 153, Mr. Justice 
Bradley, at page 283, 123 U. S., page 118, 8 Sup. Ct., and page 155, 
31 L. Ed., referred to the sealing of an EngUsh patent as the date 
of its publication and in another case an English patent was consid- 
ered by him as dating from the time of . the enrollment. Elizabeth 
V. Pavement Co., 97 U. S. 126, 130, 24 L. Ed. 1000. As the com- 
plainants hâve, apparently, conceded the 'date of the Knight patent 
to be November 9, 1888, it is not necessary to décide whether they 
niight not properly insist upon a date several months later. 

The uncontradicted évidence proves that Gorton conceived the 
invention and made an illustrative sketch and a device embodying its 
essential features during the spring of 1888. The file wrapper shows 
that when the Knight patent was cited against him he presented simi- 
lar proofs. His testimony is corroborated by a number of witnesses 
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who were sworn in the proceedings in the patent office and aJso by 
the drawings there produced. One of thèse sketches which clearly 
shows the invention has the office stamp of its receipt by Gorton's 
attorneys, "April 13, 1888," plainly appearing thereon. Another im- 
proved sketch was dated April 25, 1888. Also in the spring of 1888 
Gorton made a working clasp showing the invention and exhibited 
it to several witnesses. This device was before the patent office 
officiais in the interférence proceeding and is in évidence hère. A 
strong case anticipating the Knight patent is thus presented. It is 
impossible that the witnesses are mistaken as to the salient features, 
corroborated as they are by memoranda made at the time. A similar 
situation was considered by this court in Bliss v. Merrill (C. C.) 33 
Fed. 39, and what was there said is equally applicable hère. 

It follows that the complainants are entitled to a decree for an in- 
junction and an accounting, with costs. 



NATIONAL FOLDING BOX & PAPER OO. v. ROBERTSON et al. 

(Circuit Court, D. Conneeticut. January 11, 1902.) 

No. 1,019. 

Patents— Anticipation — Paper Boxes. 

The Wilson patent. No. 286,360, for paper boxes and lid of boxes, was 
not anticipated, and Is valid. 

In Equity. Suit for infringement of patent. On final hearing. 

Walter D. Edmonds, for complainant. 

Wm. Edgar Simonds and Charles W. Comstock, for défendants. 

TOWNSEND, District Judge. Suit for infringement of the first 
claim of patent No. 286,360, granted to Arthur G. Wilson, October 
9, 1883, for improvements in paper boxes. The patent has ex- 
pired, and only an accounting is asked for. Infringement is proved. 
Anticipation is alleged. vSaid claim is as follows : 

"(1) A box or a lid of a box having turned-in portions provided with 
apertures or opeuings, and an end pièce provided with a tongue or tongues 
folded over the uppei- edges of the turned-in portions and down into the 
apertures or openlugs therein, substautially as and for the purposes set 
forth." 

The claim has been sustained at final hearing by Judge Thomas, 
in the Eastern district of New York (97 Fed. 813 and 105 Fed. 191), 
and by Judge Dallas, in the Eastern district of Pennsylvania (106 
Fed. 189), and, on motion for preliminary injunction, in this dis- 
trict (99 Fed. 985) ; and its validity has otherwise been generally 
acquiesced in. The patent relates to knock-down folding boxes, 
adapted to be shipped fiât to the purchaser, and set up by him in 
box shape. Prior constructors had begun by using paste or glue, 
and later had substituted hooks. AU of thèse constructions were 
open to serious objections. The trade required an inside-locking 
paper box capable of resisting interior strain and permitting of 
exterior décoration. Oosby, Arthur, and Linnett devised boxes 
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designed to meet this want, but unsatisfactory because they re« 
quired either that the tongues should interlock at certain imprac- 
ticabiy fexafct places in the box, or where they were subjected to 
unyielding strain. Wilson solved the problem presented, and de- 
vised the "loose-lever clutch," as described in the opinions already 
referred to. That it was the first and only successful inside-locking 
folding box cannot be denied. More than a quarter of complain- 
ant's whole business in folding boxes is carried on under this pat- 
tent. Défendants, in support of anticipation, rely upon the prior 
patents already named, — especially that granted to Arthur. But 
Arthur fails to show how to operatively hold down the in-turned 
sides without first interlocking his notches. The very effect of 
tucking in the end pièce, is to put it where the strain of the in- 
turned hooked side pièces forces it up by engaging the end or bot- 
tom of the end pièce, if the hooks are disengaged. In the patent 
in suit, on the other hand, there can be no pressure on the bottom 
or end of the end pièce, but only on the inside of the fold which is 
at the base or turn of the lever. The experiments with the models 
introduced upon the hearing so forcibly demonstrated the correct- 
ness of the. conclusions reached by the other judges who hâve sus- 
tained this claim that it need not be further discussed. No évi- 
dence was introduced by défendants which modified the views ex- 
pressed concerning the Linnett patent in the décision of the mo- 
tion for a preliminary injunction in this case. Although' Linnett 
fails to show the Wilson tucks on the lover clutch, défendants con- 
tend that he introduced a new principle of action because he says, 
"The ends being attached together to secure them as by pasting or 
otherwise securing the parts." Défendants contend that this other- 
wise securing of the prior art included tucking. But the prior art 
did not disclose any tucking in such co-relation as to assist in sup- 
portmg the box without exposure to transverse strain. And al- 
though this Linnett paper patent was granted in 1882, it never sug- . 
gested to its owners any practical way of "otherwise securing" the 
ends. 
Let a decree be entered for an accounting, with costs. 



METZ V. JOHNSON. 

(Glrcnit Ooart D. Massachusetts. January 4. 1002.) 

No. 1,441. 

Patbiîts— Invention— BioYCLB .Pbdals. 

The Metz patent No. 546,071. for a bicycle pedal, Is voM for lack of 
patentable Invehtlon. Whlle the device of the patent as constructed 
and sold Is hlghly snccessfnl. and shows Invention, such fact is due 
to a change made therein subséquent to the patent, which gave it a 
new functlon, of which the patentée dld not at that tlme hâve the Idea, 
nor describe the means by which the resuit could be accompUshed, but 
which was a matter of later Invention. 

In Equity. Suit for infringement of patent. Dn final hearing. 

Thomas Curley, for complainant. 
Kerr, Page & Cooper, for défendant. 
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ALDRICH, District Judge. My conclusion is that the patent in 
question, No. 546,071, does not involve patentable invention. It is 
true that the complainant's combination, as described in his patent, 
and as supplemented by what seems to me to be a subséquent dis- 
covery of means, présents a useful and very désirable pedal for 
bicycles. With the subséquent discovery it became an ingenious 
and taking combination, and one which has commanded a very large 
sale, showing that it has merit. 

Without enumerating the varions éléments of the combination 
described in the patent, I will refer to one feature of the pedal in 
actual opération, without which the pedal described in the combina- 
tion would not be practical, and that is the feature of a change of 
the right and left hand screw threads of the pintles. Mr. Metz de- 
scribed in his claims pintles having screw-threaded ends, and his 
idea was to attach the pintles to the crank shafts by means of the 
screw-threaded ends, without employing any of the old independent 
devices for holding them fîrmly in place. In the use of bicycles 
prior to the Metz patent, both the right-hand and the left-hand 
pintles were threaded with a right-hand screw thread, and difficulty 
had resulted from the fact that the right-hand pintle was likely to 
become loose in the crank. At the time of the Metz patent, his 
idea was to master that difficulty by putting a left-hand screw thread 
on the right-hand pintle, and a right-hand screw thread on the left- 
hand pintle; but, as a resuit in practical opération, the tendency 
was to unscrew both pintles in the crank-shaft arms. So, in view 
of this unexpected difficulty in actual opération, and as a resuit of 
observations and experiments, made by the patentée after his pat- 
ent was taken out, he conceived the idea of reversing the screw 
threads, and doing what had never been donc before in connection 
with bicycle pedals, or, so far as shown, in any other art, by making 
a right-hand pintle with a right-hand thread, and a left-hand pintle 
with a left-hand thread, with threads in the crank-shaft arms to 
match. This was in the spring or summer of 1895. Under thèse 
conditions, it turned out, upon use and investigation, that automatic 
tightening of both pintles resulted by reason of the wobble of the 
pintle in actual use, which tended to screw home or tighten both 
pintles in the crank arms. Thus, the means of tightening result- 
ed from the idea of changing the screw threads, which at once made 
a success of the Metz device, and his method of screw-threading 
was quite universally adopted. 

Now, if the patentée had been possessed of that idea at the time 
of his patent, and had described it in connection with the other 
éléments, or if the combination which he did describe had possessed 
the inhérent capacity or function of accomplishing that resuit, I 
should hâve no doubt as to the validity of the invention; but the 
difficulty, as it seems to me, arises from the fact that the patentée 
did not describe such means, nor had he discovered thèse means 
at the time of the patent. The discovery was a valuable one, and 
would seem to hâve involved, more than mechanical skill. It re- 
sulted from subséquent investigation and invention, and it is there- 
fore extremely doubtful whether it is within that class of cases 
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whcre iti îs . held that one who has plainly described and claimed his 
machine or combination has a right to every use to which his device 
can be applied, and to every way in which it can be utilized to per- 
form its functions, whether or not the inventor was aware of ail 
thèse uses or methods of use when he claimed and secured his pat- 
ent. 

The case of National Hollow Brake Beam Co. v. Interchangeable 
Brake Beam Co., 45 C. C. A. 544, 106 Fed. 693, is perhaps the 
strongest case for the patentée. In that case, Hien described the 
means, but not the idea. He did not know that resiliency in the 
brake beam would resuit from simply turning the nuts upon the 
ends of the tension rod, and he was possibly not aware of the utility 
of resilience as an élément in his device. This he discovered after 
the patent was issued, and the patent was sustained on the ground 
that the means described possessed the function necessary to pro- 
duce the resiliency which subséquent experiments demonstrated to 
be usefui and necessary. 

The difficulty with the patent at bar would seem to be that Metz 
not only did not hâve the idea, but did not describe the means ; 
and the device which he had in mind and did describe had to be 
changed, as the resuit of the new discovery, by putting the System 
of screw threads designed for one side upon the other side of the 
machine, and vice versa. If, as has been said, Mr. Metz, in connec- 
tion with his other éléments, had described the means for this auto- 
matic tightening, I should hâve no doubt of the patentability of his 
combination ; but his means, as it seems to me, resuit from a subsé- 
quent discovery of new means, and not from a discovery that the 
means described would perform the necessary function. In other 
words, the function of automatic tightening resulted from a discovery 
subséquent to his patent, through a rearrangement of the means de- 
scribed. 

In this view, I must find and hold that the patent is invalid, and 
that the bill should be dismissed. Bill dismissed. 



OODDINQTON v. PEOPFB et al. 
(Circuit Court, E. D. Pennsylvanla. January 8, 1902.) 

1. Patents— Infringement—Sbaling Wax. 

The Ooddlngton patent, No. 307,746, for a composition for seallng wax, 
spécifies In clalm 1 as an essentlal Ingrédient of the composition therein 
described a "flnely-ground fibrous materlal," and to constltute Infrlnge- 
ment of sueh clalm the Infringlng composition must contain an ingrédient 
not only reduced to a powder, but which Is flbrous. 

2. Bamb— Damages for Infringkment — Profits. 

Where, but for the patented f èature,' an article madé and sold by an 
mfrlnger would not be a satable comniodlty, the patentée is entitled to 
the whole profit obtalned frotn sueh article. 

& SaMB— APPOBTIONMBpT OF PROFITS. 

The employment of a device, sueh as a thread or strlng, which was 
once patented, but has now gone Into common use, does not call for 
an apportionment of the profits, however it mlght hâve been otherwise 
during the life of that patent 
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In Equity. Suit for infringement of patent. On spécial report 
of master. 

E. Hayward Fairbanks, for complainant. 
Hector T. Fenton, for respondents. 

ARCHBALD, District Judge.* As interpreted by the previous 
opinion of this court (105 Fed. 951, afïîrmed [C. C. A.] 108 Fed. 
86), and as is plainly évident from a reading of the patent, the 
tinely-ground fibrous material, which is an essential constituent of 
the composition patented by the complainant, consists of any ma- 
terial in its original state of a fibrous character ground to a finely- 
divided powder. The controUing feature is not so much that it is 
a powder as that it is fibrous, or, rather, that it is both. This is 
what is specified in the patent, and to that it must be confined. The 
complainant's position that any material, whatever its quality, re- 
duced to a powder, is covered by it, cannot be sustained. The use, 
therefore, of a non-iîbrous material would not constitute an infringe- 
ment ; and, if that be the character of French chalk, which the de- 
fendant says he has employed ever since he made the first lot of 
200,000 strings, for which he accounts, we are not concerned with 
the mixture of which it was an ingrédient. It seems to hâve been 
assumed by the master that that was the case, and he accordingly 
ruled out évidence of the use of wax so made up. This was cor- 
rect, if we are entitled to that assumption ; but I hardly think that 
we are. The proofs should go a step farther, and show that French 
<:halk is not a fibrous, but a non-fibrous, material, or some inquiry 
be prosecuted to establish just what its character is; and, if it be 
proven that it is non-fibrous, the complainant will hâve no claim so 
far as it has been employed. 

The question whether the défendant must account for the profit 
on the waxed strings which he has sold as a finished product, or only 
for the net value of the wax composition used upon them, after 
deducting therefrom the expense of manufacture, etc., dépends on 
whether or not the patented composition contributes the whole value 
to the strings, and therefore the whole profit derived from their 
manufacture and sale. While this also, perhaps, may properly be 
made a subject of proof, and be controlled thereby, taking the case 
as it stands, it seems to me quite évident that it is the wax that 
gives its value to the string, and makes it a salable article. The 
wick or thread on which it is strung, is merely a device to make it 
of handy use. It is somewhat like a die or mold in which the wax 
is rnn to give it convenient shape or form. This is true notwith- 
standing the fact that the thread was at one time the subject of a 
patent, which has now expired. It may be that during the hfe of 
that patent, had the défendant used the string device of that pat- 
entée and the wax composition of this one, the profits would hâve 
had to be apportioned. But the wax string has now gone into 
common use, and does not necessarily contribute anything to the 
salable value because of its original patented character. It is like 
a hundred other things which hâve originated in the same way, 

1 Specially asslgned from Middle district of Pennsylvania. 
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and now hâve a standing in the market only by reason of some new 
and spécial feature added to them. The marketable commodity in 
the présent instance is distinctively the waxed string, of which tbe 
thread has no value by itself, but dérives its whole character and 
value from the wax which covers it. The purchaser buys it for the 
wax, and not for the wick or thread on which it is strung, just as 
he would buy it in sticks or cakes, or any other form which suited 
him. The case therefore falls, in my judgment, within the rule, 
which is abundantly sustained by. the authorities, that where, but 
for the patented feature, an article made and sold by the infringer 
would not be a salable commodity, the complainant is entitled to 
the whole profits obtained from its use. Hurlbut v. Schillinger, 130 
U. S. 456, 9 Sup, Ct. 584, 32 L. Ed. loii; Crosby Steam Gauge 
& Valve Co. v. Consolidated Safety Valve Co., 141 U. S. 441, 12 
Sup. Ct. 49, 35 L. Ed. 809; Wales v. Waterbury Mfg. Co., 41 C. C. 
A. 250, lol Fed. 126; Walk. Pat. § 722. 

In the accounting before the master, the parties will therefore be 
guided by the opinion so ejcpressed, and the case is referred back 
to the master for further proceedings and report. 



BROWN et al. y. WEST HARTLEPOOL STEAM NAV. CO. 

(Circuit Court of Appeals, Flfth Circuit. January 7, 1902.) 

No. 1,079. 

ADMtBALTT JtTRISDIOTION — MaRITIIIB CONTBACTS — ACTIOK FOB BROKERS' COM- 
UI6SI0K. 

A contract embodled In the charter of a vessel, executed by brokers on 
behalf of the o-wàèrs, blnding the shlp and owners to pay a commission 
to the brokers for procuring the charter, is not maritime, and a court 
of admlralty has no Jurisdictlon of an action thereon.i 

Appeal from District Court of the United States for the North- 
ern District of Florida. 

John C. Avery, for appellants. 

Ben C. Tunison and Scott M. Loftin, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The libelants, as agents and brokers, repre- 
sented the owners in procuring and executing a charter party, and 
therein, in their own favor, inserted a stipulation as follows : 

"A commission of flve per cent, upon the grose amonnt of this charter, 
and the nsuar freight brokerage, payable by the steamshlp and owners, is 
due to Brown, Chlpley & Co:, upon the slgnlng heréof, charter caneeled or 
not caneeled, steamshlp lost or not lost, and also upon any continuation 
or extension of this charter, or on sale of vessel." 

The district court held that this stipulation is not a maritime obli- 
gation or contract enforceable in admiralty, and we concur. See 
Taylor v. Wire (D. C.) iio Fed. 1005, and cases there cited. 

The decree appealed from is affirmed. 

lAdmiralty jurisdictlon as to matters of contract, see notes to The Rich- 
ard Winslow, 18 C. C. A. 347; Board T. Howard, 27 0. O. A. 530. 
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THE HARBOGATB. 
(CJlrcuIt Court of Appeals, Second Circuit Decembra 6, 1901.) 

No. 21. , 

Admiralty— Proceebino in Rkm for Collision— Pkksons Sound by Decebb. 
A decree In a proceeding in rem in admiralty agalnst a sliip for col- 
lision, in -whlch no arrest of the vessel was made and advertised, but her 
owners appeared voluntarily, Is not binding upon her cargo owners, who 
were not parties, and Is therefore not admissible in their behalf to estab- 
lish tbe fault of the sbip in an action subsequently brought by them 
agalnst her. 

Appeal from the District Court of the United States for the East- 
ern District of New York. 

This cause cornes hère upon appeal from a decree of the district court, 
Eastem district of New ïorls, dismisslng the libel. ïhe flrm of S. A. Burgett 
& Co. shipped a full cargo of oats on the Harrogate in December, 1891, to 
be transported to Aberdeen, Scotland. On .lanuary 26, 1892, while of£ 
Dungeness, the Harrogate was in collision with the steamship Hazelmere, 
and was seriously damaged thereby. A part of the cargo of oats was washed 
overboard and lost, and the remainder damaged by sea water. Libelants 
■were insurers of the cargo, and, having paid ail losses and become subro- 
gated to the rights of the Insured, hrought this libel agalnst the Harrogate, 
contending that the collision was caused by the fault and négligence of those 
in charge of the Harrogate. The question presented hère is a uarrow one. 
It was essential to libelants' case to show that the Harrogate, and not the 
Hazelmere, was in fault for the collision. The only évidence produced upon 
this issue was certain records of the high court of justice of England, ad- 
miralty division. It seems that after the collision a suit was instituted in 
the admiralty division by the owners of the Hazelmere agalnst the Harro- 
gate, and writ of process in rem issued. There was no arrest of the shlp, 
no publishment nor advertisement, and, as solicitors appeared and gave bail, 
no other persons than the owners of the respective steamships were made 
parties. A cross action was also begun by owners of the Harrogate agalnst 
owners of the Hazelmere, a similar writ issued, and service similarly ac- 
cepted. In the first of thèse actions there was a flndlng of the court that 
the Harrogate was solely in fault for the collision. English practice allows 
an appeal from such findlng, and pending such appeal the litigatlon between 
owners of the respective ships was compromised. The district court first 
admitted, and then struck out, this "flnding." TJnless there was error in 
striking it out, as not being an adjudication binding on both parties to the 
présent libel, the decree of the district court must stand, since no other évi- 
dence of fault was oSered. 

Lawrence Kneeland, for appellants. 
Harrington Putnam, for appellee. 

Before WALLACE and LACOMBE, Circuit Judges, and 
TOWNSEND, District Judge. 

PER CURIAM. It seems unnecessary to do more than refer 
to the décision of this court in Bailey v. Sundberg, i C. C. A. 387, 
49 Fed. 583, where the effect of a decree in a proceeding in rem 
in the admirahy was fuUy discussed, and it was held that cargo 
owners were not bound where the owners of the ship which car- 
ried it appeared vokintarily, and process was served by arrest of the 
vessel, but with no publication of arrest and of time assigned for the 
return of process and the hearing of the cause. We are referred 
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to no authority to support the proposition that the effect of similar 
proceedings in England is more far-reaching than hère. On the 
contrary, the testimony of a witness called as to English law would 
seem to indicate that, uniess cargo owners were actually made par- 
ties of record, they would not be bound, even though the vessel 
was arrested and advertised. But be that as it may, we think Bai- 
ley V. Sundberg is controlling. 
The decree of the district court is affirmed, with costs. 



MEMORANDUM DECISIONS. 



In re BE}OKEB. (Circuit Court of Appeals, Second Circuit December 
10, 1901.) No. 7. Appeal from the District Court of tiie United States 
for the Northern District of New Yorlî. For opinion below, see 106 Fed. 
54. Edward P. Whlte, for appellant. H. V. Boost and F. W. Thomas, for 
appellees. Before WALLAOB and LACOMBB, Circuit Judges, and TOWN- 
SBND, District Judge. 

PBB CUEIAM, Order afflrmed in open court 



BOAED OF OOM'KS OF LAKE COUNTT y. NASHUA SAV. BANK OF 
NASHUA. (Circuit Court of Appeals, Elghth Circuit December 16, 1901.) 
No. 1,532. In Brror to the Circuit Court of the United States for the Dis- 
trict of Colorado. C. Cavendér, C. S. Thomas, W. H. Bryant and H. H. 
Lee, for plaintiff In error. Thomas M. Patterson, Edmund F. Eichardson, 
and Horace N. Hawkins, for défendant in error. Order of submisslon set 
a.side, and wrlt of error dismlssed, with costs, par stipulation. 



CAMBRIA IRON CO. v. WILKINS. (Circuit Court of Appeals, Second 
Circuit December 17, 1901.) No. 77. In Error to the Circuit Court of the 
United States for the Southern District of New York. Herman Aaron, for 
plaintiff in error. Carlos C. Alden, for défendant In error. Before LA- 
COMBB, Circuit Judge, and TOWNSEND, District Judge. 

PBR CUBIAM. The questions presented are wholly questions of fact 
and were submitted to the Jury under a charge whlch fully instructed them, 
and to whlch no exception was talien. If the Jury eredited the testimony 
of the plaintiff, and their verdict shows that they dld, they were clearly 
warranted In flnding that he was instrumental In brlnging about a meeting 
of the mlnds of the parties to the sale of the 22,000 tons of rails, and 
that there was a distinct understanding that he was to be regarded by the 
seller as broker in that transaction, and entltled to his commission. The 
judgment Is affirmed. 



CHIOAGO-ORIPPLB ORBBK GOLD MIN. CO. et al. v. MATOA GOLD 
MIN. 00. (Circuit Court of Appeals, Blghth Circuit October 28, 1901.) 
Ko. 1,327. In Error to the Circuit Court of the United States for the 
District of Colorado. Charles J. Hughes, Jr., and Branch H. Giles, for plain- 
tiffs In error. C. S. Thomas, W. H. Bryant H. H. Lee, and J. W. Ady, 
for défendant In error. Dismlssed with costs, per stipulation. 
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CITY OP SAN ANTONIO v. KATZ et al. (Circuit Court ot Appeals, 
Plfth Circuit. January 14, 1902.) No. 1,027. In Error to the Circuit Court 
of the United States for the Western District of Texas. R. B. Minor, for 
plaintiff in error. A. W. Seeligson, for défendant in error. Before FAR- 
DEE, McCORMICK, and SHELBY, Circuit Judges. 

PBR CURIAM. The transcrlpt shows no error prejudlcial to the plain- 
tiff in error, and the judgment of the circuit court Is afflrmed. 



CLAUSEN V. WROUGHT IRON BRIDGE CO. (Circuit Court of Appeals, 
Blghth Circuit. December 11, 1901.) No. 1,502. In Error to the Circuit 
Court of the United States for the District of Nebraslîa. L. C. Burr, for 
plaintlfC In error. J. W. Deweese, for défendant lu error. Dismlssed with 
costs, on motion of défendant in error, pursuant to rule 23. 



FIELDS V. DBNVBR CONSOL. TRAMWAY CO. et al. (Circuit Court of 
Appeals, Blghth arcult. December 2, 1901.) No. 1,291. Appeal from the 
Circuit Court of the United States for the District of Colorado. Jacob 
ITllllus, for appellant A. M. Stevenson and Charles J. Hughes, Jr., for 
appellees. Dismlssed wlth costs, per stipulation. 



FRBBMAN v. PROGRESSIVE FOUNDRY & MACHINE CO. (Circuit 
Court of Appeals, Blghth Circuit. December 12, 1901.) No. 1,596. Appeal 
from the Circuit Court of the United States fdr the Western District of 
Missouri. J. W. McAntire and Haywood Scott, for appellant. Thomas 
Dolan, for appellee. Dismlssed, wlth costs, on motion of appellee, pur- 
suant to mie 23. 



JACKSON V. NEW YORK FILTER MFG. CO. (Circuit Court of Appeals, 
Eighth Circuit December 3, 1901.) No. 1,605. Appeal from the Circuit 
Court of the United States for the Eastern District of Missouri. George 
W. Taussig, for appellant J. M. Holmes, for appellee. Dismlssed, wlth 
costs, on motion of appellee. See 112 Fed. 678. 



KORTH et al. v. BBNNING. (Circuit Court of Appeals, Eighth Circuit 
December 11, 1901.) No. 1,590. Appeal from the District Court of the 
United States for the Southern District of lowa. Charles M. Harl and 
James McCabe, for appellants. George H. Mayne. for appellee. No opin- 
ion. Affirmed, with costs. 



LEONARD V. AMERICAN CENT. INS. CO. OF ST. LOUIS, MO. (Cir- 
cuit Court of Appeals, Seventh Circuit January 7, 1902.) No. 792. In 
Error to the Circuit Court of the United States for the Northern District 
of Illinois. Henry W. Magee, for plaintiff in error. D. J. Sehuyler, for 
défendant In error. Before JENKINS and GROSSOUP, Circuit Judges, and 
BUNN, District Judge. 

PER CURIAM. We are unable to distinguish this case from that of 
Léonard v. Insurance Co., 48 C. O. A. 369, 100 Fed. 286. This suit Is by 
the same plaintiff, upon a like policy of Insurance coyering the same stock, 
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and for a loss growing out of the same flre. We hâve re-examlned our 
rullng. in tlip o*se ref erred to, and are content thçrewith. The judgment Is 
rev;erseâ, and the cause Is remanded, with a direction to grant a new trial. 



LOGAN et al. v. WHEAI^N et al. (arcult Court of Appeals, Eighth 
Circuit. December 7, 1901.) No. 1,579. Appeal from the District Court 
of the United States for the District of Colorado. A. W. Rueker, Halsted 
L. Ritter, Kyle Rueker, Ford W. Thompson, and William B. Thompson, for 
appellanta. Michael J. Bartley, for appellees. Dismlssed, with costs, on 
motion of appellees, pursuant to rule 23. 



LUCAS V. BOARD OF COM'RS OF LAKB COUNTY. (Circuit Court of 
Appeals, BIghth Circuit December 16, 1901.) No. 1,528. In Error to the 
Circuit Court of the United States for the District of Colorado. Willard 
Teller, Thomas M. Patterson, Edmund F. Richardson, and Horace N. Haw- 
kins, for plaintiff In error. C. Cavendar, C. S. Thomas, W. H. Bryant, H. 
H. Lee, and H. B. Johnson, for défendant in error. Order of submission 
set aslde, and writ of error dismlssed, with costs, per stipulation. 



In re MOREHEAD. (Circuit Court of Appeals, Second Circuit. Decem- 
ber 19, 1901.) Pétition for Révision of Proceedings of the District Court 
of the Unïted States for the Southern District of New York, in Bankruptcy. 
J'ohn W. Ingram, for petitioner. Louis Sturcke, for respôndent. Before 
WALLACE and LACOMBB, Circuit Judges, and TOWNSEND. District 
Judge. 

PER CURIAM. Order reyçrsed In open court 



NEW YORK ASBBSTOS MFG. CO. v. AMBLER ASBESTOS AIR-CELL 
COVBEING 00. et al. (Circuit Court' of Appeals, Third Circuit. Decem- 
ber 26, 1901.) Appeal from the Circuit Court of the United States for the 
Eastern District of Pennsylvanla. Henry Schreiter and Edwln H. Brown, 
for appellant Henry N. Paul and Joseph C. Fraley, for appellees. Before 
ACHESON and DALLAS, Circuit Judges, and KIRKPATRICK, District 
Judge. 

DALLAS, Circuit Judge. The able arguments, oral and prlnted, which 
hâve been addressed to this court on behalf of the appellant, hâve had our 
attentive considération, but hayé net coûvinced us that the conclusion 
reached by the circuit court in this case was erroneous. ïhe opinion which 
was flled by the leamed JUdge of that court (103 Fed. 316) amply justifled 
hls dismissal of the blU of complalnt, and upon that opinion the decree Is 
afQrmed. 



RANDBRSON T. HALL et aL (Circuit Court of Appeals, First Circuit 
January 14, 1902.) No. 414; Appeal fr<wa the District Court of the United 
States for the District of Rhode Island. In Admiralty. Suit for towage 
services and cross libel for damages. For opinion below, see 111 Fed. 212. 
Worthlngton Frothlngham (Adoniram J. Oushlng, on the brlef), for appel- 
lant. Frank Healy (Archlbald 0. Matteson, on the brlef), for appellees. 
Before COLT, Circuit Judge, and WEBB and ALDRIOH, District Judges. 

PBR CURIAM. In this case we are ail of opinion that there Is no ground 
for dlsturblng either the rulings or the flndings of the court below, and 
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therefore the decree of tbat court sbould be affirmed. The deeree of the 
district court Is affinned, with interest. and the costs of appeal are award- 
ed to the appellees. 



SLAGLE V. WABASH E. CO. (Circuit Court of AppealB, Blghth Circuit 
November 13, 1901.) No. 1,561. In Brror to the Ohrcuit Court of the United 
States for the Southern District of lowa. Dillon H. Payne, George T. 
Sowers, John W. Noble, and George H. Shields, for plalntlfE in error. Dls- 
missed, without costs to elther party in this court, on motion of plalntifC 
in error. 



UNITED STATES v. TOWNSEND et al. (Circuit Court of Appeals, 
Second Circuit. December 11, 1901.) No. 2,906. Appeal from the Circuit 
Court of the United States for the Southern District of New York. Por 
opinion below, see 108 Fed. 801. Henry C. Platt, for appellant Howard 
T. Walden, for appellees. Before WALLACE and LAWMBE, Circuit 
Judges, and TOWNSEND, District Judge. 

PER CUKIAM. Décision affirmed in open court. 



WOODWARD et al. V. OOLUMBIAN EQUIPAIENT CO. (Circuit Court 
of Appeals, Flfth Circuit December 30, 1901.) No. 819. Appeal from the 
Circuit Court of the United States for the Northern District of Alabama. 
Alex. T. London, for appellants. John F. Martin and H. D. Hotchklss, for 
appellee. Dismlssed per stipulation. 



WEIS V. DAVIDSON. (Circuit Court of Appeals, Elghth Circuit. De- 
cember 18, 1901.) No. 1,607. Appeal from the Circuit Court of the United 
States for the District of Minnesota. M. 0. Little, for appellant Charles 
T. Thompson, for appellee. No opinion. Reversed, with costs, and re- 
manded, with directions. 



JUDD et al. v. NEW YORK & T. S. S. CO. (Circuit Court E. D. Penn- 
sylvania. January 16, 1902.) At Law. On motion for new trial. Francis 
S. Laws and John F. Lewis, for plalntlffs. M. Dubois Miller, for défendant 

J. B. McPHERSON, District Judge. This case has beau twlce tried, oc- 
cupylng several days on each occasion. The flrst trial, whlch was before 
Judge Dallas, resulted in a disagreement of the jury, and the second trial 
would hâve had a slmllar conclusion, if, after the jury's flxed différence of 
opinion had become clear, the court had not dlrected a verdict to be ren- 
dered in favor of the défendant I should hâve given this direction in the 
flrst instance, believing the testimony to be so decidedly in favor of the 
défendant that a verdict for the plalntlffs ought not to stand, if I had not 
wlshed to make the experiment whether the jury mlght not also foUow 
what I regarded as the clear welght of the évidence. This was a practical 
reason, whlch may sometlmes be effective toward the final settlement of 
a controversy. Moreover, as the question of law had been reserved wheth- 
er there was any évidence to go to the jury in support of the plalntlffs* 
clalm, judgment could hâve been entered for the défendant, even If the 
jury had taken the wrong vIew of the évidence and had rendered a verdict 
in favor of the plalntlffs. But when It appeared that there was no hope of 
an agreement I felt bound to foUow my own declded opinion, and to take 
the fuU responslblUty for the verdict Moreover, as the importance of the 
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case îs so great that It Is certain to reach the court of appeals, I sbould 
hardly hâve beeo justlfled In requirlng the parties to go through the need- 
less fonnality of a thlrd trial before bbtaining an authorltative décision 
upon the question whether the évidence Is sufflcient properly to support 
a verdict In favor of the plaintiffs. My own view of the case is contalned 
in the charge, and I shall not repeat It even in outline, merely adding that 
what I sald upon the single question submitted to the jury wàs, of course, 
sald upon the assumptlon that, for the practical reason above referred to, 
It was more expédient to submit the question, in the hope that a verdict 
of some klnd mlgbt be reached. A new trial is refused. 
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